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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CITY OF OMAHA v. REDICK. 

(Circuit Court of Appeals, Bighth Circuit July 16, 1894.) 

No. 405. 

1. SxjppLEMBNTAi, Bill— When Allowbd. 

A supplemental bill, in the nature of a blll of revlew, to obtain a modi- 
fication of a decree on account of newly-dlscovered facts, cannot be cnter- 
tained wtten it appears that tlie new facts or circumstances were well 
known to the complainant prior to the entry of the original decree. 

8. Same. 

A bill was filed by li. to vacate a deed by whlch he had conveyed a strip 
of land to the city of 0., on the ground that the deed had been executed 
by hîm under a mistake of fact The original bill and answer disclosed 
that the city had improved the strip of land as a Street, at great expeuse, 
befor© the original bill was filed. A decree was entered on the original bill 
which adjudged, in the alternative, that, unless the city paid Into court the 
assessed value of the strip of land within 90' days, the deed therefor, 
executed by R., be canceled and annuUed. At a subséquent term, the 
city not having paid the assessed value of the land, the complainant 
filed a supplemental bill with a view of obtaining such a modification of 
the decree as would compel the city to pay such assessed value. No fact 
or circumstanee was stated in the supplemental bill, as ground for such 
modification of the decree, other than the fact that the complainant had 
no correct knowledge, at the date of the original decree, of the amount 
that had been expended by the city in converting the land into a street, 
and the further fact that he would be embarrassed by the intervention of 
property owners whose land abutted on the street. if he attempted to re- 
cover possession of the same. Held, (1) that the supplemental bill stated 
no facts entitling the court to modify its original decree; (2) that, If the 
sum of money expended by the city in converting the strip of land into 
a street had any bearing on the relief to whlch the complainant was en- 
tltled, he should hâve obtained information as to the amount of such ex- 
penditures before submitting to the original decree; (3) that if the original 
bill had been framed with a view of recovering a judgment for the value 
of the land, such as was asked by the supplemental bill, it would hâve 
stated a cause of action at law, and could not hâve been malntained in 
equlty. 

Appeal from the Circuit Oourt of the United States for the Dis- 
trict of Nebraska. 
v.eSF.no.l— 1 
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Suit by John I, Redick against the city of Omaha. From a de- 
cree on a supplemental bill, res|»oiident appeals. Reversed. 

E. J. Comish, for appellant* - ' ' ' ' 
William A. Eedick, for appellee. 

Before CALDWELLlaadJSAiNaBDRN, Circuit Ju^ges, and THAY- 
EE, District Judge. 



THAYER, District Judge. This is an appeal from a decree en- 
tend on a supplemental 1>U1 of eemplaiqt which was .fijed after a 
deèrëè had beèn réndèred bn tbe original bill. The single question 
presented by thefaippeal is 'W^hëth^rj ithe circuit iCptirt ^red in allow- 
ing the supplemental bill tô be nled,' and in ehtertàining the same, 
and entering a decree thereon modifying the terms of the original 
decree. This question can be best answered by stating the sub- 
stance of the original and supplemental bills, and the substance 
of the respective decree^.jvbiçh were rendered by the circuit court. 

The original bill was flléd'by Joiih I. Redicfe, the appellee, against 
the city of Onaâhai the appellàiit, <jii the 27th flay of Jainuary, 1890. 
The complainant averred that in the year 1875 he was the owner 
of one-half of lot No. 9, and ail of lot No. 8, and the east half of 
lot No, 7, iji Cwitol, ad^i^iqn, tQ the «tj^ôf 'Omaha; that in the 
month of November, 1876^, he c<?nveyed a strip of this land, 66 feet 
in width, to ihë city of Omaha, so m to divide the tract into two 
parcels, onè of which lay dïi'thé èast and one tb thè west of the 
strip so conyeyed; that he wa^ induced tomalie said conveyance- 
by représentations made to hirp j)y one Gibson that the city would 
convert said strip of land into a public street, and that the convey- 
ance was made to enable the city to construct a street across the 
three lots of land so owned by the complainant; that the city faîled 
to grade and open the- street as; he understood it had agreed to 
do, and that the complainant subsequently commenced a suit at law 
in the district court of Doublas county, Nëb., to recover damages 
for the failure of the city tô compiy with its agreement; that the 
city prevailed in said action at law, upon the ground that it had 
not agreed to build the street in question, and that the deed exe- 
cuted as ai oresaid by the complainant, although duly acknowledged 
and rècorded, had hever been delivered to or accepted by the city. 
The bill further averred that after the termination of said suifat 
iaw thé complainant had waited for six or seven years before in- 
stituting further proceedings, tr«^ing and relying upon the good 
fàith of said city, and believing that it would eventualïy construct 
a street upon the strip of land tliat had been coiiveyed to it by 
th© complainant for that pur pose; that the city did not in fact take 
âaj steps in that direction, or opèn said street and render it pass- 
a,bie as such, u,ntil about the year 1886, The bill further averred 
that the strip bf land conveyed to the city was worth the sum 
of $3,000 in the year 1876, and that it was worth at least $20,000 
at the time the bill was filed. ' 'ï'hé complainant thereupon prayod 
that the court wouid decree that the conveyance to the city was' 
made under a misapprehension and mistake of fact, and without 
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considération; that tlié deed had' nèver been delivered to or ac- 
cepted by the city of Omaha; and that the conveyançe in ques- 
tion might be setaside and held for naught, as a cloud upon the 
complainant's title. The complainant further prayed that, if the 
court should find thât the deed had in point of fact been delivered 
to and accepted by the city, it might be decreed and adjudged 
by the court that the city either reconvey the land to the com- 
plainant, or pay him the value thereof, together with interest. 
The city flled an ansvver to said original bill, in which it admitted 
the exécution and dëlivery to the city of the deed dated November 
21, 1876. It averred the truth to be, however, that the said deed 
was executed and delivered to the city of Omaha as an inducement 
to it to improve the strip of land as a Street for public travel; that 
the dëlivery thereof was entirely unconditional, and was not préd- 
îcated upon any agreement by the city to open or build the street 
at any particular time, or at an earlier date than its judgment might 
dictate.' The défendant further averred that long prior to the flling 
of the bill of complaint the city had in fact constructed a street upon 
the strip of land in question, ànd had done so at great cost and 
expense to the taxpayers of the city. Testimony was talcen on the 
issues thus raised by the bill, answer, and replication, and a final 
decree was entered in favor of the complainant on the Sth day of Jan- 
uary, 1892. 

In its decree upon the original bill the circuit court found that 
the complainant was the owner of the strip. of land in question; 
that it was worth |2,500 on the 21st day of November, 1876; and 
that when the city took possession of it, and improved it for street 
purposesv it was reasonably worth the sum of $6,000. The court 
also found that the complainant was entitled to be paid the value 
of said land as of the day when the city took possession thereof; 
that he was further entitled to hâve the deed of November 21, 1876, 
canceled and annuUed. It thereupon "ordered, adjudged, and de- 
creed that unless the respondent paid into court for the use of 
the complainant, within ninety days from the entry of the decree, 
the sum of six thousand dollars, and interest at the rate of 7 per 
cent, per annum, from January 1, 1887, the deed of November 
21, 1876, be canceled, annulled, and set aside." At a subséquent 
term, to wit, on the 25th day of November, 1892, the complain- 
ant tendered, and was allowed to file, a supplemental bill of com- 
plaint. The supplemental bill contained a statement of the varions 
proceedings that had theretofore been taken in the case. At- 
tached to the supplemental complaint, as an exhibit, was a copy 
of the decree that had been rendered on the original complaint. 
The fourth and flfth paragraphs of the supplemental bill contain 
a statement of ail of the gronnds upon which the complainant pred- 
icated his right to file same. The fourth paragraph was as foUows: 

"Your orator further représenta that said decree was unskillfuUy drawn, 
and did not dispose of, adequately, the issues in said cause, or settle the 
équitable rights of the parties. While it is true that the decree provided, 
among other things, that the deed made to said city by complainant in 1876 
should be set asldé and held for naught in the event that the said city shôtild 
fail to pay thé complainailt the condeinnation value found by said court of 
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tbe property In queâtio» ut the tlme mentioned In the decree, yet It left to 
your orator nothlng Jjut the xlght of possession, which relief is wholly In- 
adéquate and incomplète, and inéquitable both to your orator and to the 
ïespondent And youf otàtor allèges, as a reason why said decree is dé- 
tective and inéquitable to; both parties, that after the respondent took pos- 
session of said propprty, In the latter partof the year 1886, it immediately 
comm^iced and graded down said land* and the whole thereof, from six to 
tvfenty feet, and preiparéd to and did pave the street over the entire surface 
of said property, * ♦. *. maklng a complète pavement, • * • and, 
befpre doing such pàvlng, made a sewer through the center of said street, 
Ijhrbaf;!! the whole length of said propOTty, ♦ • * ail of which cost the 
said respondent from sixteen to twenty thousand dollars, the greater part 
of Whicin Vas assessed àgàinsit the property abutUng on said street And yom* 
oràtôr allèges that WhIle the answer in the original suit discloses the fact 
that said laroperty had been p'aved, guttered» and otherwise improved, this re- 
spondent '|){|.<^ no eowect knowledge of the nature, character, and value of 
eald linprovementa lintil long after said decree had been rendered, and never 
kneW tmtil quite latel}r that the côst of said improvement amounted to so 
largeasùm." 

The flfth paragraph of the supplemental bill alleged in substance 
that the city of Omaha had not paid the value df the land, as as- 
sesséd in the original decree, but had failed to do so, and that, if 
the complainant attempted to recovér possession of the property 
by a suit in ejectmènt, he would be embarrassed in such proceeding 
by the intervention of property owners whosé lots abutted upon 
said street. The complainant accordingly prayed that a supple- 
mental decree might be entered, which should direct and require 
the city to pay ihto court, for the use of complainant, the sum 
of $6,000, and interest at the rate of 7 per cent from January 1, 
1887, and that in default of making such payment a judgment might 
be entered against the city for that amount. Thereafter, on the 5th 
day of December, 1892, the city of Omaha entered a spécial ap- 
pearance, and flled a motion to strike the supplemental complaint 
from the files upon the ground that it was not a supplemental 
bill, and that the court had no jurisdiction to entertain the same 
at that time. This motion was overruled, whereupon, on the 31st 
day of January, 1893, the city demurred to the supplemental plead- 
ing upon the ground that the pretended supplemental bill was 
in no sensé a pleading of thât character, also upon the ground that 
the court had no jurisdiction to entertain said bill, and also upon 
the ground that it appeared from said supplemental bill that the 
court had no jurisdiction in equity to grant the relief prayed for, 
because the complainant had an adéquate remedy at law. The 
case was thereafter submitted to the court upon the supplemental 
bill of complaint and the demurrer thereto. On the succeeding 
22d day of December, 1893, the court rendered a decree in favor 
of the complainant upon his supplemental bill, granting him the 
relief therein prayed for. By the tenus of this latter decree the 
complainant was requiredj within 20 days thereafter, to deposit 
with the clerk of the circuit court, for the benefit of the respondent, 
a deed transferring to the respondent ail of the complainant's in- 
terest in and to the strip of land heretofore referred to and de- 
scribed in the original decree. A judgment was also entered in 
favor of the complainant and against the city for the sum of $8,870, 
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and the costs of the suit up to tlie date of flling the supplemental 
bill. 

In View of the foregoing statement of the contents of the original 
and supplemental bill s, it is diflcult to discoTer any substantial 
ground upon which the last decree rendered in the case can be 
sustained. The supplemental bill appears to hâve been nothing 
more nor less than an application addressed to the circuit court 
to modify its original decree in a material respect, after the term 
had elapsed, without suggesting any additional facts or circum- 
stances as the basis for such judicial action. It is manifest from 
an inspection of the original bill and the answer thereto that when 
the first decree was entered, on January 8, 1892, the record disclosed 
every material fact pertinent to the case which is alleged in the 
supplemental complaint as a reason for flling the same and for 
invoking further action. The original bill and answer showed that 
the city had improred the strip of land in controversy, as a street, 
at great cost and expense, as early as 1885 or 1886, and that it was 
then being used as one of the public thoroughfares of the city of 
Omaha, It is not contended that the complainant was ignorant 
of that fact when the original bill was filed, nor that he has since 
becomé aware of any fact or circumstance, or that anything has 
since transpired, which, if known at the date of the entry of the 
flrst decree, would hâve led to any modification of its tenus. The 
supplemental bill does indeed allège that the complainant "had 
no correct knowledge of the nature, character, or value of the im- 
provements until long after the flrst decree had been rendered, and 
never knew until quite lately that the cost of said improvement 
amounted to so large a sum." But this is irrelevant and immaterial 
matter, for, beyond ail question, it was the duty of the complain- 
ant to hâve sought information on this subject, if the nature and cost 
of the improvements in question had any material bearing upon the 
f orm of the decree or kind of relief to which he considered himself to 
be entitled. In short, we hâve found it impossible to escape the 
conviction that the original decree was carefully and intelligently 
drawn, with a view of keeping within the purview of the original 
bill, and of affording to the complainant ail of the relief that was 
fairly warraated by the allégations of the original complaint. The 
flrst pleading was, without doubt, a bill to obtain the cancellation 
of the deed of November 21, 1876, on the ground that it had been 
executed and placed on record by mistake, where it operated as a 
cloud upon the complainant's title. The complainant did not allège 
that the city was under a légal obligation to pay him for the strip 
of land in question, whether it desired to do so or not, and he did 
not ask for a judgment against the city unless it should elect to 
take the land and pay for it. His original bill was not f ramed with 
a view of recovering a judgment against the city for the value of 
the land upon the theory that the city had wrongfully converted 
the same to its own use. C5ounsel who drew the original com- 
plaint doubtless understood that, if it was so framed, they would be 
confronted with the obvious objection thereto that the proceeding 
could not be maintained in a court of equity. In the light of thèse 
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ksoaBidei^tlonSj we thitok it oUvi**» fthat there IS; fip basis for the 
charge contaiiied in the supplemental bill that "the decree was un- 
lÉdI)|aUj:diiawa, and did not raidisquatel j disposa of the issues in 
ffiè'tcâséi'^ We are of the opinlôU) that the original decree was 
drawa in- strict conformity with the (allégations of. the original bill, 
aiwii^that it ^rantéd to the compliainant the full measure of relief 
whieh he desired at that time tQidblaia. ' 

It retnains to be considered whether, upon the ^uthorities, a sup- 
plemental billj In the nature of a bilJi of review to obtain a modifica- 
tion of a decree, can be properl^if 0titertained, which discloses no 
facts pertinent to the litigation and to the issues involved therein, 
jra;cept such as were well l^^nowaitothe complainant prior to the flrst 
decree. A leadihg case on thatlpointis PendletQp v. Pay, 3 Paige, 
204, where it was held^thata suppleniental billought to be filed as 
soôn as the new matter sought to be inserted therein is discoTerejd, 
and that, ijf a party proceeds to a decree af ter the discovery of the 
facts upoa which the new right or claim is founded, he will not be 
permittediafterwards to flle a supplemental bill, in the nature of a 
bill of feyiew, founded on such facts; The same doctrine was re- 
affltmed by Chancellor Walwortb tafPias v. jMerle, 4 Paige, 259, 
and waa stated and applied on the circuit, by Judge Caldwell, in 
Henry v. tnsurance Co., 45 Ped. 299, 303. The rule of practice in 
question istlikewiee ftppjioved by the: leading text writers. Vide 
Story, Eqk PL § 338a; 1 Hoflf. Ch. Pr. 398; 1 Barb. Ch. Pr. pp. 
363, 364; Baniell, Ch. PL ^S: Pr. p. 1581> note; Id. p. 1524, note 2; 
and Fost Fed. Pr. § 188. 

Our conclusion is, therefore, that tije question stated at the out- 
set of this opinion should be answered in the affinnative. We are 
of the opinion that the supplemental bill, so tenned, should not hare 
been entertained by the circuit court* because it stated no facts or 
cÎBcumstances bearing ni^n the reli-ef sought, except such as were 
well known tothe complainant at tlie date of tb« entry of the orig- 
inal decree. We thinlç that the supplemental pleading wholly 
failed to state a case which entitled the circuit court to modify its 
©liginal decree after the same had been entered of record, and the 
,^rm had lapsed. Ent^rtaining thèse views, the case will be re- 
rersed.and remanded to the ciççuit court, with directions to set 
«side thç decree entered on thp supplemental bill on the 22d day 
of December, 1893, and to dismiss said bill at complainaut's cost, 
but without préjudice to.the compMnant's right to bring an action 
•at law to recover the value of the tract of land in controversy, if he 
shall so elect 
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(Clrcnlt Court of Àiipeâls, EIghth Circuit July 16, 1S94.) 

. j, ,,, ,r Na 422.; 

AbbiohMbnt Fôti Beskbtt of G!ikditob8-^What Constitctes— Evidencb. 
; Mills' Ann. Bt, Colo,, Sg 169, 171, authorizlng gênerai .assignments for 
the benefit of credltors, proyide that no such asslgnmeut by an insolvent, 
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or one In contemplation of insolreney, shall be valid.unless it !s for the bene- 
flt of ail his credltors in proportion to their claims. Held, that a bil! of 
sale of ail one's property for the purpose of paying a portion' only of bis 
debts, including a debt due one who had àttiached such property, and not 
intended by the debtor to be a gênerai assignment, would not be given 
effect as such, though in considération thereof it was agreed that the 
attachment should be released, the attachaient having been obtaine<i 
in good faith, and not in pursiiance of a secret agreement for its subsé- 
quent release and the exécution of the billof sale, to çnable the parties 
to évade the provisions of the assignment àct. ' 

. Appçal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was a bill by Charles H. Hayden and Harvey S. Hayden. 
çopartiiers as Hayden Bros., against Herbert D. Wellington, Earl 
M. Cranston, and the Union National Bank of Denvei', to establish 
a trust, and for an accounting. The circuit court sustained a de- 
murrer to and dismissed the bill. Complainants appealed. 

In the circuit court this case was disposed of by a demurrer to the bill of 
complaint The bill was filed by the appellants, Charles H. and^ Harvey S. 
Hayden, composing the firm of Hayden Bros. The appellees demun-ed on 
the ground that the bill did not state facts sufficient to constitute a cause of 
action. The circuit court sustained the demurrer, and thereupon entered a 
decree dismissing the bill, whereupon the complainants below appealed. 

In substance, the bill disclosed the followlng facts, to wit: That in an ac- 
tion begun on January 21, 1893, by the firm of Hayden Bros, against Herbert 
D. Wellington, one of the appellees, the firm recovered a judgment against 
Wellington on the 7th day of March, 1803, for $8,607, on which judgment and 
exécution was issued, and was returned unsatisfled on the 6th day of June, 
1893; that in the fall of the year 1802 the Union National Bank had com- 
menced a suit by attachment against said Wellington for the sum of $20,000, 
which the latter owed to the bank, and that prier to October 13, 1892, ail of 
the property then owned by Wellington had been levied upon by the bank. 
and was, at the last-mentioned date, held under a writ of attachment to sat- 
isfy the bank's demand; that at or about the last-mentioned date other cred- 
itors of Wellington had sued ont writs of attachment against him, and had 
caused the same to be levied upon his property. The bill averred that, after 
thèse several levies in favor of the bank and other attaching creditors, an 
agreement had been entered into betv,'een Wellington and the bank, whereby 
the bank was to release its attachment, and Wellington was to convey the 
attached property to Earl M, Cranston, also o'he of the appellees, to be by 
him sold and disposed of for the payment of the demands of the several at- 
taching creditors; that this agreement was subsoquently carried into eiîeet 
ou or about the 13th day of October, 1892, and that the attached property 
was transferred by Wellington to Cranston for the purpose and object last 
stated. The bill averred that the purpose of Wellington in entering into the 
afovesaid arrangement was to prevent the complainants, Hayden & Bros., 
and other creditors who had not then brought suit, from levying attachments 
on the said property, and to prevent them from collectiug their several debts. 
and to compel them to compromise the same on such ternis as Wellington 
mlght propose. It was also alleged in the bill that the Union National Bank 
had agreed with Wellington that the attached property should be sold by 
Cranston for its benefit, and that, after its debt liad been ijaid in fuîl out of 
the proceeds of the sale of the attached property, it would assist Wellington 
to résume business. The bill also charged that the property levied upon and 
subsequontly conveyed to Cranston, as agent or trustée for the bank, was 
wortli largely more tlian the amount of the bank's demand; that Cranston 
had sold the property for the sole purpose of enabling the bauk to realize 
what was due to it, but that he had not administered the trust fairly, and 
that he had sold the property conveyed to him for a small percentage of its 
actual value. The relief prayed for was that Cranston and the Union Na- 
tional Bank might be requlred to disclose what property had been conveyed 
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tp Cranaton;, that the latter might be çompelled to account for whatever had 
been realized. by him therefrom;, that Cranston mlght be adjudged to be a 
trustée for aU,of,tiie credltors o£ WeiUngton; an^ that be be çompelled to 
divide the proceeds of the property coiiveyed to him ratably among ail of 
Wellington's credltors. 

Lucius M. Ciitlibert (Henry T. Rogers and Daniel B. EUis, on 
the brief), for appellants. 

Robert J. Pitkin (Earl M. Cranston, William A. Moore, and 0. P. 
Butler, on the brie^, for appellees. 

Bef ore CAJLDWÉLL and SANBOEN, Circuit Judges, and THAY- 
EB, District Judge. 

THAYÉR, District Judgé, after stating the case as above, de- 
livered the opinion of the court. 

Therè are some allégations in the bill which are sufficient, no 
doubt, to show that Wellington was actuated by a ftaudulent pur- 
pose, as regards some of his creditors, in making the alleged bill of 
sale tp Cranston, as agent or trustée of the Union National Bank; 
but tkere are no allégations which tend to show that the bank 
either had knowledge of or partîcipated in any such fraudulent 
design; hor is it claimed by the appellants that the bill can be 
maintaiaed on the ground that it is a proceeding to cancel and 
annul a «onveyance wîiich was contrived by the parties thereto 
with an iûtent to hinder, delay, or defraud creditors. The sole 
contention is that the averments contained in the bill of complaint 
are sufficient to show that the "bill of sale or conveyance," as it is 
described in the complaint, was, in légal effect, a "gênerai assign- 
ment for the beneflt of creditors," within the meaning of the Colo- 
rado stàtnte on that sUbject; and it is said that the purpose of the 
suit was io hâve it adjudged to be a gênerai assignment, and that 
the demurrer should bave been overruled, and that Cranston should 
hâve been çompelled to account for the proceeds of the assigned 
property precisely as if it had been in form a gênerai assignment 
for the beneflt of ail of Wellington's creditors. The question to be 
considered, therefore, is whether this view is tenable. 

The provisions found in the Colorado statute which are most ma- 
terial to the discussion of the question in hand are sections 1 and 
3 of an act passed in 1885, which are now sections 169 and 171 of 
Mills' Annotated Statutes of Colorado. They are as follows: 

"169. Any person may make a gênerai assignment of ail his property for 
the beneflt Of his creditors by deed dxily acknowledged, which, when flled for 
record in the office of the clerk and recorder of the coimty where the assigner 
résides, or If a non-resident, where his principal place of business is In this 
state, shall veet in the assignée the tltle to ail the property, real and Personal, 
of the assighor In trust for the use and beneflt of his creditors." 

"171. No such deed of gênerai assignment of property by an insolvent, or in 
contemplation of insolvency for the beneflt of credltors, shall be valid, imless 
by its terms it be made for the beneflt of ail his creditors, in proportion to the 
amount of thelr respective claims." 

It will be observed that this statute contemplâtes voluntary ac- 
tion on the part of an insolvent debtor. It does not compel him 
to relinquish the possession or control of his property to an as- 
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signée or trustée for the beneflt of his creditors, when he becomes 
unable to pay his debts. The act gives him permission to make a 
transfer of that nature, with certain prescribed formalities, and 
it proTÎdes for the due administration of his estate when it has 
been thus assigned, It déclares, in substance, that such deed of 
assignment shall be invalid unless it is made for the beneflt of aJl 
of the debtor's creditors. In this latter clause, declaring the in- 
validity of the conreyance, the référence is manifestly to an instru- 
ment executed in the mode and manner prescribed by section 169, 
and intended by the assigner to be administered under the assign- 
ment act. This statute differs materiaJly from laws which bave 
been enacted in some other states on the subject of assignments, 
which déclare, in effect, either that "ail voluntary assignments or 
transfers of property for the beneflt of creditors shall be void unless 
made for the common beneflt of ail creditors," or that "no gênerai 
assignment by an insolvent person for the beneflt of creditors shall 
be valid unless made for the beneflt of ail creditors," or that "every 
provision in any assignment hereafter made, providing for the pay- 
ment of one debt in préférence to another, shall be Toid," or that 
"every voluntary assignment of property by a debtor for his cred- 
itors shall be for the beneflt of ail of the creditors of the debtor." 
Statutes of the latter nature difiEer so essentially from the one now 
in question, and are to such extent indicative of a différent public 
policy, that décisions made thereunder are of little value in con- 
struing the Colorado statute. More weight, we think, ought to be 
given to décisions of the suprême court of Colorado, which fore- 
shadow the construction that the act in question will probably re- 
ceive in that state. In the case of Campbell v. Iron Co., 9 Colo. 60, 
10 Pac. 248, the court was called upon to construe a previous statute 
of Colorado on the subject of assignments that contained provisions 
very similar to those found in the existing law which is above 
quoted. With référence thereto, the court said: 

"The gênerai rule Is that statutes In dérogation of the common law are to 
be strletly constraed. Certalnly, a proper regard for this rule forWds the 
enlargement of a statute by construction so as to Indude common-law prln- 
ciples not clearly wlthin Its language and splrit • * • Expérience dem- 
onstrates the extrême danger of interfering by législation with the debtor's 
jus dispônendl so long as he retalns domlnion over his property, and a care- 
ful and sklUful attempt by statutes to guard ail the équitable rights of cred- 
itors mlght resuit in untold disaster to the business world. Acoordingly, lég- 
islative bodles— oiir own included— hâve exercised extrême caution in dealing 
with the subject of assignments, and hâve left untouched many of the prln- 
ciples relatlng thereto which prevalled at common law." 

See, also, the observations made with référence to the same sub- 
ject in May v. Tenney, 148 U. S. 60, 69, 13 Sup. Ct. 491. 

If we adopt the rule of strict construction thus announced, in the 
interprétation of the statute in question, so as to maie it applica- 
ble only to those transfers of property which are clearly within the 
spirit as well as within the letter of the assignment act, then we 
think that no difiîculty will be experienced in reaching the conclu- 
sion that the bill of sale involved in the présent suit was not ren- 
• dered invalid by the provisions of the Colorado statute, although 



dO PEDBBAL: HEPOBTEÇj vol. 63. 

îitQperated to transfer ail o£ tJie âebt(?j?% property to a tliird party 
farithe Bii''POse pf pa-ying a potion onïy of his debts. It is ap- 
jnaçept from tbe allegatloas ofitbe bill of cpmplaint that the debtor 
did not intend to proceed under the assignment act, or to take ad- 
vaBbtage sOfany of its provisions. Moreover, it is not charged, nor 
13; it; iClaimed, that the attachment writ was sued ont by the bank 
in pupsuanee of a secret agreement between it and itsdebtor, by 
lirtu0 otwhich the writ was to be snbsequently released, and a 
bill of sale executed, so as to enable the parties by that device 
to évade' the provisions of, the assignment act. The bill shows 
afflmiiatively that the créditer for whose beneflt the bill of sale to 
Cran^<j0i), was made had 8eci3;red a valid lien, in good faith, and in 
the Bio4eiprovided by law,'upon ail of the assigned property, before 
the ,l>ilî[;of sale was execnte^j and it is a fair inference from the 
fact^ stated in the bill of eomplaii^t that the parties agreed upon 
a dismissal of the attachment suit, an<p. the exécution of the bill 
of sale, solely, for the purppse of preventing a possible saoriflce of 
the attacUpd property by ajadiçial sale. As the bill does not 
aver that, the attachment was, sued ont by the; preferred créditer 
in pursnânce of any such secret arrangement between the debtor 
and creditor as is last indicî^ted, if is fair to présume tliatthe agree- 
ment to release the; attachment lien, and to substitute a bill of sale 
therefojijyiîasentered into in,perfect gopd faith, in the belief that the 
attac^hedgroperty could by.that meaps be sold to much better ad- 
vantagç, - 

In -new-of thèse considérations, we are unable to liold that the 
bill of sale, executed by the, insol vent debtor was in valid, and we are 
equally upàble to give it effect ^as a deed of gênerai assignment, ac- 
cording to, the prayer of thé bill. We think that the assignment act 
in question was not intepdM fo deprive an insolvent debtor of that 
dominion.over his property nwhich , g^ppears to hâve been exercised 
in the présent case, and that it would be unwise to give it such 
effect. As the bank had secured a la,wful préférence by its su- 
perior diligence before the; bill of sale in its f avor was executed, 
no creditor of Wellington was prejudiced by the conveyance. That 
conveyanicë made the same disposition of the proceeds of the at- 
tiached property wMch the,lg.w would hâve made if the attachment 
suit had been regularly proseeuted to final jud^nent. At common 
law the debtor had an undôubted right to enter into such an ar- 
rangement #ith his creditor as appears to hâve been made in the 
présent instance, and we know of no sufflciént reason why the 
assignment act should reçoive a construction which will interdict 
such arrangénaents in future, if they are entered into in good faith, 
and are not conceived with a, view of evading the provisions of the 
assignment law. Certain it is that the transaction in question was 
not expressly prohibited by the assignment act, and was not opposed 
to the policy of any otherl statute of the state of Colorado. 

In conclusion it will not be ont of place to observe that, as the 
Colorado statute invalidâtes a deed of gênerai assignment by an 
insolvent debtor, unless it ife made for the beneflt Of ail of his cred- 
itors, no reason is perc6ived,;if the appellants are right in their con- 
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tention, why they did not hâve an adequ&te'remedy at law to reach 
the assigned propérty at the time this proceeding was instituted. 
In May t. Tenney, supra, it was held that in Colorado a gênerai 
transfer of propérty by a debtor for the benefit of a preferred créd- 
iter does not, if found to be in violation of tbe policy of the state 
as expressed in its législation, become a gênerai assignment for 
the benefit of ail creditors without préférence, but is entirely void. 
Aceording to that view of the case, it follows that, if the bill of sale 
to Cranston was within the provisions of the assignment act, it was 
a void instrument, and in that event the propérty conveyed was 
s abject to attachment in Cranston's hands, and he might hâve been 
compelled to account for the proceeds thereof by garnishment 
process. But, be this as it may, our conclusion is that the bill 
of complaint did not show that the conveyance to Cranston was 
within the purview of the assignment act, and, so holding, the de- 
cree of the circuit court is afflrmed. 



PBNNSYLVANIA STEEL CO. v. J. E. POTTS SALT & LUMBER OU. et tu. 
(Circuit Court of Appeals, Sixth" Circuit July 3, 1804.) 

No. 196. 

Mechanics' Liens— Construction of Railhoad. 

Acts Mich. 1885, P- 293, § 1, giying eue wlio builds any house, building, 
machinery, wliarf, or structure a lien thereon, and on the lot or pièce 
of larid, not exceeding a quarter section, or, if in an incorporated village, 
not exceeding the lot on wliich the improvement is made, does not give 
a lien for the materials used in the construction of a raili?oad. 

Appeal from the Circuit Court for the Eastern Dî'strict of Michi- 
gan. 

Suit by the Pennsylvania Steel Company against J. E. Potts Sait 
& Lumber Company and others to enforce a lien. Decree for de- 
fendants. Complainant ; appeals. AfQrmed. 

The J. B. Potts Sait & Lumber Company was a corporation organized 
under the laws of Micliigan for the purpose, among others, of carrying on a 
lumber and logging business in that state. Incident to such business, it 
owned or was interested in exténsive tracts of land in the counties of Oscoda, 
losco, Alcona, and Ogemaw, on which it carried on its opérations. For the pur- 
pose of facilitating the getting out of the timber from the woods to a con- 
venient place for manufacture and shipment, it caused to be organized the 
Potts Logging Railway Company, under the train railway act, being No. 148 
of the Laws of Michigan of 1855, and that company built a railroad fi'oih 
Au Sable to Potts,' a distancé of 3T miles, and from thence constructed spurs 
of track in varions directions into the différent locations from which the 
logs were to be taken. Thèse spurs were in the main temporary construc- 
tions, and were taken up and moved to other locations when the spécial pur- 
pose had been subserved or the exigencies of the business required. The 
en tire propérty of the railway company in fact and in substance belonged to 
the Sait & Lumber Company, but, while the principal purpose and business 
of the railway company was to act as an auxiliary of the Sait & Lumber 
Company, it yet engaged in the carriage of mails and passengers in the 
ordinary modes of railway business. In August, 1890, the complainant, the 
Pennsylvania Steel Company, under a contract with the Sait & Lumber 
Company, fumished 600 tons of steel rails, together wlth their fastehingS, 
for the use of the Lôggîng llallway Company, and to be laid on Its roadbed. 
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TMs materlal was so nsed, being iald ppinclpally on the spurs above referred 
tb. The agreed prtce thètetoï was $19,040.44. Soon after that date, the 
Sait & Lnmber Coïàpany beeame embarrassed, and was unable to, at least 
did not, pay this debt On March 6, 1891, the Pennsylvanla Steel Company 
flled Its claim of lien on the rallroad and the lands on which it was laid, in 
thé register's oflBlce In each of the counties of Oscoda, losco, Alcona, and 
Og^ïriaw, for the priée of the material so fumlshed. The railfoàd is therein 
déscribed as extending from Au Sable to Potts, and through or ovér a strip 
of laad 100 feet or more in width, across certain townships of glven numbers 
apd ranges. No other or more deflnite description of the land was given in 
thls statement of lien. Questions of tlûe and ownership of the lànds sought 
in this proceeding to be subjected to the complainant's claim of lien are in- 
voltèdt bat, in the Vlew taken of the main question decided, It Is not ma- 
terial to détail a statement of them. On the 27th of November, 1890, on a 
blll aied. In the state circuit court for Wayne county by certaip défendants 
in thç présent suit against the Bank of Montréal and other mortgagees of 
, the Sait & Lumber Company, the défendants Harmon and Tisdale were 
appointed recel vers of thé property eovered by the mortgagea. Thèse mort- 
gages bàd been glven prior to the création of the debt to complalnant, on 
the lands on whlch the complalnant asserts Its lien. In July, 1891, the re- 
ceivers sold the property to another défendant hereln, the Au Sable & 
Northwestern Rallway Company, wlth a guaranty against the complainant's 
claim. On the 29th day of November, 1890, the Sait & Lumber Company 
made a gênerai asslgnment for the beneflt of their creditors, and, the des- 
i^àted assignées having dieclUied, Harmcin and Tisdale were appointed as- 
signées by the Wayné county circuit court The présent complainant, hav- 
ing obtained leave from the state court, fllëd its bill In the United States cir- 
cuit court for the eastern district of Mlçhlgan against the receivers and as- 
signées above named, joinlng the other parties in interest as' défendants. 
The cause afterwards came on to be heard upon pleadings and proofs. 
The drcitot court, being of opinion that the Uen dalmed by the complainant 
was not sustainable under the laws of Michigan, dlsmissed the bill, and the 
complalnant brings the case hère by appeal. 

Bowen, Douglas & Whitiiig, for appellant. 
Alfred Lucldng, for appellees. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge, 

SEVERENS, District Judge, having made the foregoing state- 
ment of the case, delivered the opinion of the court 

The statutes of Micliigan hâve, from the time when it was a 
térritory, afEorded to those furnishing labor or materials in the con- 
struction, of buildings on the lands of others a lien for the price 
and value thereof on the land itself. By successive enactments, 
the scope of provision for the création and enforcement of such 
liens haa been considerably extended. At the time when the ma- 
terials Syere furnished and the proceedings were taken in the prés- 
ent case to enforce a lien therefor, the act of 1885, found at page 
293 of the Session Laws of that year, was in force; and the prin- 
cipal question to bé determined is wheîther that act is broad enough 
to entitle the oomîplainamt to a lien in the circumstances shown by 
the record in the case. Section 1, upon which the question turns, 
prpvides-as folloWs.- 
if^Bvj^ry persou yi»ft sball, In pursuance of any contract, express or implied, 
e^tlpg; betweiei» hl^self as contracter, aijd ^e owner, part owner, lessee, œ 
p^pn holding jwdér any land , contract bjc otherwise, any Interest in real es- 
taï^ bnlld, ^t€^( improve, repair, érect, b^utify or ornament, or put in, pr 
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who shall fumish any labor or materials in and for building, altering, Im- 
proTing, repairing, erecting, beautifying or ornamentlng, or putting in, any 
house, building, macMnery, wharf or structure • * • shall hâve a lien 
therefor upon such house, building, machinery, wharf or other structure and 
its appiu:tenances, and also upon the entire Interest of such owner, part 
owner, lessee or person holding under land contract or otherwise, in and to 
the lot or pièce of land, not exceeding one-quarter section of land, or if in any 
Incorporated village, not exceeding the lot or lots upon which sald Improve- 
ment is made to the estent of the rlght, title and interest of such owner," etc. 

The industry of counsel for both parties, of which there is abun- 
dant evideuce in their briefs, has not discovered any décision of the 
suprême court of the state especially adapted to aid us in the con- 
struction of this statute, and recourse has been had to décisions in 
the federaJ courts and in other state courts upon statutes more or 
less similar to that of Michigan. In the absence of any controlling 
décision in the state court, the case of Commissioners v. Tommey, 
115 U. S. 122, 5 Sup. et. 626, 1186, may be regarded as a leading au- 
thority in the solution of the question involved. That case involved the 
construction of the statute of North Oarolina, which enacted that 
"every building built, rebuilt, repaired or improved, together with the 
necessary lot on which said building may be situated, and every lot, 
farm or vessel, or any kind of property, real or personal, shall be 
subject to a lien," etc. The bill was flled for the purpose of fore- 
closing a mortgage upon a railroad, and some of the défendants 
claimed liens for labor and materials furnished in its construction. 
But it was held by the suprême court that the language of the act 
was not adéquate to express an intention to give a lien upon a 
public improvement of that character. In the words of the act 
then under considération, there was no such limitation as that 
f ound in the Michigan statute in respect to the amount of the land 
made subject to the lien. The conclusion there reached strongly 
négatives the construction which the complainant seeks to impose 
upon the section of the act in question. By the statute of Ohio, 
a lien was given for labor and materials upon "any house, mill, 
manufactory or other building, appurtenances, flxtures, bridge or 
other structure and on the interest of the owner of the same, in 
the lot of land on which they stand, or may be removed to." In 
the case of Eutherfoord v, Eaiiroad Co., 35 Ohio St. 559, the suprême 
court of that state had occasion to construe their statute upon pro- 
ceedings taken to enforce a lien for materials furnished for the con- 
struction or repair of a railroad. It was held that the statute 
could not be extended to include a railroad. It was admitted that 
a railroad was a "structure," in a gênerai sensé, but that, giving 
effect to the implications to be drawn from the context, it could not 
be held to be such within the intention of the législature; and it 
was said, among other things, that to call a strip of land for a 
right of way for a railroad from Cincinnati to Portsmouth a "lot 
of land" would be a misnomer. The statute of Kentucky provides 
a lien for "erecting, altering or repairing a house, building or other 
structure • * • or for an improvement in any manner of real 
estate." In Graham v. Kailway Co., 14 Bush, 425, it was held that 
this language did not include a railroad. A like décision was made 
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by thé suprême court =of Texas in Bailroad Go. v. Driscol, 52 Tex. 
ISj^ujwin à stati^te Jirovi^iWI: ''that àù^ ^e^pii or firm, Mtnber dealer^; 
artisaa or mechamc wkoj^ây ïà'bQr'or j[tli?ûisîi inaterial, ma^cMnery, 
flxtnres and tools to iei5eci:,aiij iiousë, improvement, or to repair 
any building or any iïapïôvemeQt wliatever, shail hâve a lien; 
tlierêpji and erball /âlâo ïiài^'é a lien pii tble lot or lots of land neees- 
sarilyi éonuected tlierç,wiib." À sinûlar: opinion, npon' a statute 
with like restrictions, was expressed in Ëailroad Oo. v. Vanderpool, 
11 Wisi 124, vifith. référence to a railrdai bridge. 

Cofltrasted with the ^for^going decisitSns are several .which are 
cited by cèûnsel for appélïaait upon stfttutes of a somewhat différent 
• charâcteri In the tafeë éf ©Iknt Po'rt'dëf'Go. v; Oregon Pac. Ey. Oo., 
42 Ped. 4T0, the conrt hâd^tinder considération the statute of Oré- 
goni TîPhijph galte a lîeû for "fumisbiflg- material to be used in the 
constrùctipt, altération év repair, either in whole or in part, of any 
building, %ha;rf,bi^idgé^idi^cb, fluintl, f tunnel, fence, màchinery or 
aquediiet,' ôr àny pther ët^cture or superstructure." The bill was 
flled to eiiforce à Biuppoèieâ lien on the defendant's railroad for ex- 
plosives fùrnishéd in ald ^df îts construction. Upon the construc- 
tion which fhe court ptit épon the langùâge of the act, the lien was 
sustained. That caee i« ïàuch relîed tipon by counsel as supporting 
his contention for ft lien lit this. But' the drift af the discussion by 
Jùdge Déàdy terids'ra:thet»fto defeat^than to support the complain- 
ant here;OBefei*riàgtôt&è' 'statute, he says: "If the language of 
the act \^^fts 'buildWg or éttiér stmctnre' only, theh it might not be 
constniedas inclùding a<'rfflilrbàd;;ibut thé words '& ditch or any 
ôther «trîtictare' cannot be held to eiscludë a railroad/' He quotes 
and applies thé màxiin of eônatructioni'^noscitur a sociis," and from 
sUCh application it apffiefflt'ed plainly that the words "or any other 
âtructuife," fôllowing ikhmeÔiately sucBwords as "ditcb^ flume, tun- 
nel, aquefltet," were inteaded to incMde structures of a similar 
charâcter: It was by the applications ofj the saine maxim that the 
suprême court ofOhio, in' the case before referred to, held that the 
Word "structure," 'interpreted by référence to the morç restricted 
words in their statute, didînot include railroads. Indeed, it would 
seemthal'the application of this rule of construction bas- been quite 
génerally décisive Ohf thé' iiïterpretatioh to be given to'the gênerai 
•wordB in 'thèse statutes: ' ^ The suprême court of Oregon, in Porbes 
v: Electric Co., 19 Or. 61, 23 Pac. 670, held that undér their act 
(already quoted) a lien could be maintained for the labor involved 
in the èi«é<îtion of pôles and stringing the wires for an electric 
light plàklt. The eourtwasof opinion that, in view of the phraseolo- 
gj' of the act, the pôles and wires were:part of a structure. This is 
in hâitaoCH" with the décision of Judgé iDeady in; 42 Ped. <470. The 
case of Helm v. Ohapmah, 66 Cal. 291, SiiPac. 352, is also cited. That 
was a prÉHiéeding tofoireclos© a. lien lïpon a mining claim. for work 
in quarryiîig rock dtnd working in slopes and leads in the opéra- 
tion and imprOvémeûtîéf' the mine. The court held that the mine 
was à "structure,?" within the nieaning of the California statute, 
Vhîfelk' gave a lien *^r performing labor or furnishing niàterials to 
be! ased in the constrtiotionj altération,' ot- repair of any , building. 
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wharf, bridge, ditcli, flume, aqueduct, tunnel, fence, macliinery, 
railroad, wagon road or other structure." There it will be observed 
that the words in coatext with the tenu "other structure" were very 
widely inclusive. In Central Trust Co. v. Sheffield & B. Coal, Iron 
&'Ry. Go., 42 Fed. 106, it was held by the United States circuit court 
in Alabama that the words of the statute there, giving a lien "for 
any building or improvement on land," were wide enough to include 
a coal mine, and that coal cars furnished for use therein were ma- 
terials for the improvenient. The case of Neilson v. Railway Co., 
44 lowa, 71, does not fumish much ald, as railroads were expressly 
subjected to liens by the laws of lowa. The lowa statute was 
also under examination in the case of Brooks v. Eailway Co., 101 
U. S. 443, referred to in 115 U. S., at page 129, and 5 Sup. Ct. 626, 
1186, where it is said, quoting the express terms of the act: "The 
legislat^Te will was there expressed so clearly as to give no room 
for interprétation." The other cases cited by counsel for com- 
plainant are: Ex parte Schmidt, 62 Ala. 252; Dewitt v. Smith, 63 
Mo. 263; Taggard v. Buckmore, 42 Me. 77; Buchanan v. Smith, 43 
Miss. 90; Weathersby v. Sinclair, Id. 189; Putnam v. Ross, 46 Mo. 
337; Bullock v. Horn, 44 Ohio St. 420, 7 N. E. 737. We hâve ex- 
amined them ail, but find none of them more in point than those 
already considered. 

In most of the statutes of the several states, the subject of the 
lien is locàlized withih restricted limita; in others, it is of an ex- 
tended character; and in somé, railroads are expressly mentiôned. 
We are not disposed to question the proposition that such statutes, 
though they are in contravention of the common law, shôuld be 
fairly and liberally construed; but we cannot extend them beyond 
the bôunds of the purpose of the législature, as gathered from the 
words employed. Upon gênerai principles of construction, we 
do not think that the words "other structure," following, as they 
do, in the Michigan statute, such limited and localizing words as 
"houee, building, machinery, wharf," can reasonably be held to 
include a railroad. This conclusion appears to us to be strongly 
f ortified by the restriction of the lien in the latter part of the section 
to "the lot or pièce of land not exceeding one quarter section of 
land, or if in a village not exceeding the lot or lots" on which the 
improvement is made. Giving ail thèse considérations their just 
weight, it seems clear to us that the complainant has no lien, and 
therefore that his suit must fail. 

It is suggested by counsel for complainant that the statute gives 
an independent lien upon the "structure," and a further one upon 
the land upon which it is built. We do not flnd it necessary to dé- 
cide this point, or whether, if it is well taken, the statement of lien 
which was flled would support the claim of a lien upon the material 
composing the structure; for we are of the opinion that the struc- 
ture for which the complainant furnished the material is not such 
a one as the statute contemplâtes, and it is only for material fur- 
nished for such a purpose that a lien is afforded. The resuit of 
thèse vîews is in accordance with the conclusion of the court below, 
and its decree is therefore afflrmed. 
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DOUGIiASS et al. v. BÏRNBS et al. 
(Circuit Court, D. Nevada. July 9, 1894.) 
.. '' , No. 574. 
Bminbnt Domain^ Con6emiïation Pbocbbdings — Miscondtjct op Commib- 

BIOJfBIl— VaCATINO RBPOBX. 

The report of commisslôriers to assess damages lu condemnation pro- 
ceedings wlll be set aslde where it appears that one of the commlssloners, 
after enièrlQg npon hls duties, was retained by one of the parties to the 
proceeding asattoiney, to défend a suit agalnst him, even though the 
attorney for the other party may hâve known the fact, and dld not com- 
plaln untll the report was flled. 

This was a pétition by J. M. Douglass and others against J. D. 
Brynes aûd others for the condemnation of a right of way for the 
constractioii of a mining tunnel. Petitioners moved to set aside the 
report of the commissioners. 

F. M. ftuffaker and J. L, Wines, for plaintiffs. , 
W. E. P. Deal and E. L. Campbell, for défendantes. 

HATVLEY, District Judge. Petitioners moTe the court to set 
aside the report (there is a majority and minority report) of the 
commissiofli^rs herein, upon the ground, among others, of irregular- 
ity in the proçeedings of Commissioner G. E. Mack, who was selected 
by défendant^, apd appointed by the court, as a "disinterested per- 
son," to aseertain and assess the compensatiop to be paid défend- 
ants by petitioners for the right of way condemned for the purpose 
of constructing a tunnel under the provisions of the "Act to en- 
courage the miniug, milling, smelting or other réduction of ores 
in the state of îïevada." Gen. St. Nev. § 261; Douglass v. Byrnes, 
59Fed. 29. 

The fact is that this copamissioner, previous to the time of his 
appointment, had acted as an attorney for one of the défendants, 
which was unknown to petitioners or their attorneys, or to the 
court; but it afflrmatively lappears that said commissioner was 
not regularly employed for said défendant, and; had only been 
specially retained to try two cases' in the justice's court, and that 
his employment for, and business with, the d€>fpnd;ant was ended 
and settled prior to his appointment as a coiamissioner. If the 
conduct of this commissioner had been in aU other respects fair, 
impartial, and disinterested, this aïleged irregularity would not be 
of sufacient gravity to justify the court in settiug ^pide the report 
upon this ground; but the further fact appears that after his ap- 
pointment as p.; commissioner, and after he had taken the oath 
to "honestly, faithfully, and impartially perform the dnties imposed" 
upon him as a commissioner (Gren. St. Nev. § 262),, and after ail 
the testimony in this proceeding had been taken, but before the 
final arguments he accepted a retainer and acted as an attorney for 
the same défendant in the trial of another cause in the justice's 
court. The fact of such employnient was known to petitioners' 
counsel. No objection was made to this conduct upon the part of 
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tlie commissioner until after the report of the commissioners was 
flied. It is, of course, conceded by défendants' counsel that the 
acts of the commissioner were such as to justify this court m 
setting the report aside, and that it wouM be its duty, in the in- 
terest of public justice, to do so, were it not for the f act that peti- 
tioners' counsel were fully advised of the employment of the com- 
missioner, and made no objection thereto; but for this reason it is 
earnestly argued that the objection goes only to the competency 
of the commissioner, and that it was waived by the failure of peti- 
tioners' counsel to object at the time to any further proceedings 
being taken in the case. This position is sought to be maintained 
upon the gênerai and familiar principle, almost universally ac- 
knowledged, that parties in trials before a jury or court, or in other 
proceedings, having knowledge of the disqualification of a juror, 
judge, commissioner, référée, or arbitrator, must object to his acting 
as such when informed of such disqualification, or else they will 
thereafter be considered as having waived the same. 

Ail the authorities cited by défendants' counsel relate to the 
disqualification of the juror or commissioner at the time of his 
acceptance or appointment, by reason of his relationship to one 
of the parties (Groton v. Hurlburt, 22 Conn. 194; Towns v. Stod- 
dard, 30 N. H. 24; Eobb v. Brachman, 38 Ohio St. 425), or interest 
in the resuit of the controversy (Davis v. Allen, 11 Pick. 468), or not 
possessing the qualifications required by the statute (Inhabitants 
of Whately v. County Com'rs, 1 Metc. [Mass.] 336; Walker v. Kailroad 
Co., 3 Cush. 1; In re Wells Counly Road, 7 Ohio St 17; Steele's Péti- 
tion, 44 N. H. 220; Supervisors v. Stout, 9 W. Va. 703). A fair type 
of the cases relied upon by défendants is that of Inhabitants of 
Ipswich T. County Com'rs of Essex Co., 10 Pick. 519, where one 
of the commissioners, in proceedings taken to lay out a highway, 
was the owner of land in Ipswich through which the road passed; 
and it was claimed that he was not a disinterested person, within 
the contemplation of the law. The court said: 

"It was well known to the town that Mr. Wildes was a freeholder there, 
because they had taxed him. They were parties to the proceedings, and 
mlght hâve objected to his sitting If they thought fit; but they might 
also waive the exception if they chose, and if they were satisfied that the 
décision would be impartial. By consenting to proceed, with a fuU lînowl- 
edge of the ground of exception, the exception was waived. It would be 
attended with great injustice were we to hold otherwise. A party might 
take his chance for a favorable décision, knowing of an exception which 
would invalidate the proceedings If unfavorable, and Intending in that event 
to rely upon it. Besides, if the exception had been seasonably taken, the 
commissioner might hâve withdrawn, or been replaced by one against whom 
no exception would lie." 

Thomp. & ÎL Jur. § 275 (2), and authorities there cited. 

But it will readily be seen that this principle falls short of de- 
termining the question involved in this case. If the objection rested 
solely upon the fact that the commissioner, prior to his appointment, 
had been cmployed by one of the défendants, and that fact was 
known to petitioners, then the cases cited and relied upon by de- 
fendants would be directly applicable; but the affidavits show that 
V. 63F.no. 1—2 
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; tbafe faet was not kaqwp, to petîtioners. flotil the report of the com- 
missioners was. filed. !:The rèal objection, however, is the subse- 
iquentcoDi<iuctofone,<!^f the défendants and qf the commissioner. 
À iitrOP not 'disiçiu^liQed by statutory^ grounds, or, eyen if dis- 
•qaallfligd, accepted,iiB bound to so act as to be entirely free from any 
lia« of conduct ypihich might hâve a tendency to influence his action 
asiailair andimpartiiftl juror. This ia a duty which he owes to 
himse^f j to the parties to the suit, and to the court. Where there 
has been any such misiisondHet on the pa^ of a juror as might affect 
hisimpartialityj or disquçilify him for the proper exercise of his 
reason or judgment, the verdict should be set aside. This rule has 
beennfrequently announced in criminaj cases. Com. t. Roby, 12 
Pick. 519; McGann v..Statej;9 Smedes ^M. 468; Dftvis v. State, 35 
In^.; 496; People V. Brannigan, 21 Cal. 340; People v. Turner, 39 
Çai. 875; Peopiev. Myers, 70 Cal. 583, 12 Pac. 718, In the trial 
ofciviJi cases» if the rights of the litigants were alone concernedi; it 
might with sopie foroôibe argued thatthe losing party, withfull 
knoîwiledge of ail the facts, vs^ho made no objection, but took his 
chances of a favorable i verdict, should be estopped to complain 
sof the ijnproper/condmct of the commissioner. In cases where the 
conduit of a juror or commissioner, although improper and cen- 
surable,'is not such as to p^event a f air, and impartial administra- 
tion of justice, this worM undoubtedly be a proper course to pursue; 
butitjûder ail the faGtS;aad circumstances of thi^case, even if the 
conrt: should confine itgelf so}ely to the> question of protecting the 
rights and interests oi the parties, it is questionable vphether peti- 
tioners should be estopped from complaining upoa the ground that 
they hîildiWaived their rights by not making the objection before 
the cowiniissioneA fotit might perhaps be said that petitioners 
had no ; opportunity to ob jeqt without prejudicing their case. Péti- 
tion f or iHighway in Newport, 48 N, H. 433; McDanieJs v. McDan- 
iels, 4Qn¥t 363; Peterson v. Siglinger (S. D.) 52 N. W. 1060. If 
the agent of the défendant corporation^ who was a witnesa in the 
case, had inf ormed both parties to the proceedings,, or their counsel, 
that he desired to employ the commissioner to try a small case in 
the justice's court, and asked if there were any objections, and both 
parties had willingly given their consent, then the case would be 
depriyed of one of its most unpleasant and suspicions f eatures. But 
no such request was made. The agent employed the commissioner, 
so far as the record shows, without the knowledge or consent of 
either bi the cOunsel in this proceeding, It does, however, appear 
that Mr- Hufîaker, one of petitioners' ôounsel, who was attorney 
for the plaintifE in the justice's court, knew, on the day the suit 
was brought, that the commissioner had been employed to défend 
the suit; it further appears that, on ^;he day of the trial before 
the justice, this attorney accompanied the commissioner from Vir- 
ginia to Silver City, and retum; and upon this ground strong 
contention; is made tha.t petitioners gave their consent to the em- 
ployment of the commissioner. But, without pursuing this particu- 
lar branch of the question further, the décision will be based "upon 
other and stfonger grounds. 
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The court's duty does not necegsarily end by gimply protecting 
the litigants. In order to préserve public confidence in tbe adminis- 
tration of justice it is c-ssential that ail judicial trials and procecd- 
ings stould be kept absolutely free from any suspicion o£ improper 
or undue influence. The business of the court should be so con- 
ducted as to inspire and demand the confidence and support of the 
public; otherwise, the trial of causes would be a mère mockei-y. 
Justice would be subrerted, and become a byword of reproach. 
Even bribery and corruption would be encouraged and promoted 
by the direct approval of the courts. The amount of tlie fee re- 
ceived by the commissioner is immaterial. It is the principle of the 
thing that controls. If he had the right to receive |30 from the 
défendant to try a case one day, he had the right to receive f 50 
from the petitioners the next day, provided the petitioners had a 
case and were willing to employ him. It requires no argument to 
show what results would be likely to f ollow if this principle should 
be recognized or sanctioned by the courts. To prevent such meth- 
ods in the trial of causes being carried out, courts are justifled in 
looking at the principle involved, independent of the rights of par- 
ties, and should so act as to protect the fountains of justice, and 
keep them pure and free from suspicion, irrespective of the question 
whether the objections were timely made. The courts, in so acting, 
are not confined to extrême cases of bribery or corruption, or of 
actual préjudice or bias. No wrong may hâve been intended. No 
tliought of improper influence may hâve entered the mind of the 
défendant who employed the commissioner, and the commissioner 
may bave been entirely free from any préjudice in favor of the 
défendants. But the défendant had no right to employ the com- 
missioner while he was acting as a "disinterested person" in said 
proceedings, and the commissioner should hâve held himself aloof 
from accepting employment and receiving pay therefor while he was 
so engaged. It is the duty of the court to set aside the report, in 
justice to itself, as well as to the petitioners, so that whatevtjr pro- 
ceedings may be had herein shall be conducted impartially and 
fairly, and that the report of the commissioners, when filed, may be 
entitled to respect, and merit the confidence of the court that it is 
free from any bias or préjudice upon the part of any commissioner, 
and not clouded by the misconduct of either of the parties. Liti- 
gants in courts of justice must leam, if they do not aiready knnw, 
that their interests cannot be promoted, upheld, or sustained by any 
conduct of this sort; and it is the duty of the court to let the 
gênerai public Imow that such misconduct will not be tolei'ated in 
any case. Jurors, commissioners, arbitrators, and référées, as well 
as courts, should so conduct themselves that neither the parties nor 
the gênerai public could hâve any just cause of complaint or any 
reasonable ground for suspicion against their faimess, impartiality, 
and disiuterestedness. Where there has been any conduct upon 
their part which might hâve a tendency to disqualify them from the 
exercise of a fair and impartial considération of the case, and it doos 
not affirmatively appear to the satisfaction of the court that it did 
not hâve that réagit, it is thp duty of the courts to set their verdicts 
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and reports aside. Tke views hereîn expressed are sustalned by 
abundant authority. Mining Co. v. Showers, 6 Nev. 602, and au- 
thorities thete cited; Railroad Oo. V. Porter, 32 OMo St. 333; In re 
Buffalo, etc., E; Go., 32 Htiû, 292; Ensign t. Hamey, 15 Neb. 330, 18 
N. W. 73; Bowler v. Washington, 62 Me. 302; Palmer v. EaUroad 
Go., 2 Idaho, 298i 13 Pac. 429; McDaniels v. McDaniels, supra; Doiid 
V. Guthrie, 13 m. App. 658; Johnson v. Hobart, 45 Fed. 542; Burke 
V. McDonald (Idaho) 29 Pac. 100; Patten's Pétition, 16 N. H. 283; 
Deacon t. Shreve, 22 N. J. Law, 183; Blake v. Gounty Com'rs, 114 
Mass. 585; Peavey v. Wolfborough, 37 N. H. 293; Bank v. Fuïmer, 
31 N. J. Law, 57; Burrbws T. DicMnsto, 35 Hun, 500; Thomp. & M. 
Jur. § 564 (5), (7), pp. 438, 439, and authorities there cited. 

In Mining Co. v. Showers, in an able and carefully prepared opin- 
ion, the law upon tihis subject was clearly expressed. Tîiere the 
prevailing party had treated the jury. The court, after référence 
to the raie of the common law which prohibited the séparation of 
jurors and the changes that had been made in this rule, said: 

«But so much of the cotnmon law as was essentlal to Its wise policy In this 
behalf, and consistent wlth the practical administration of justice under the 
chapged conditions wrought by advanclng clvlUzation, remains in full forcé, 
and must so remain untll abrogated by législative enactment. That poUcy 
was to obtaln twelve Impartial and compétent jurors, and, after thelr sélec- 
tion, to keep them so by securing them, as far as might be, from the possl- 
bUlty of improper intercourse or undue Influence. ♦ * • To permit eatlng 
and drlnklng at the expense of the prevailing party is now, as It erer was, 
ImpoUtlc, unsafe, and unnecessary. The weak and facile may be Influenced 
by such attentions, and though It appears in a glven case that none bave 
been Influenced, still the practlce breeds suspicion and dlslike of a mode of 
trial most admirable and useful If it attain and deserve the confidence and 
respect of the public; worse than -qseless If it fail of elther such attalnment 
or désert." 

'*In Ensign v. Haraey, two of the jurors requested as a favor, and 
obtàined from thé attomey of one of the parties, his horse and buggy 
to carry them home and return oh the folio wing Monday. A ver- 
dict having been rendered in favor of the attorney's client, it was 
set aside, and a new trial awarded. AflQdavits were filed showing 
that the transaction was open and above board, and was not done 
with the intention of exercising an influence on the jurors, and that 
the opposing attomeys had been in the habit of extending like favors 
to the jurors, and that no complaint was made. The court said: 

"Unless fair-mlnded, unblased jurors can be selected, a trial becomes a 
mère farce, dépendent, not upon the merits of the case, but the extraneous 
drcumstances, such as the blas, préjudice, or interest of the jury. • * * 
Where a juror is accepted as belng Impartial, he must remain so durlng the 
trial. To permit hlm to accept favors from elther party is to put him under 
obligations to such party, the tendency of whlch is to blas hls judgment 
Nor is It materiaj that such favors wére not Intended to influence the jurer, 
as It cannot be determlned how far they may hâve had that effèct, and such 
misconduct wlU vltlate the verdict." 

Li Re Buffalo, etc., E. Go., where there was a motion tO set aside 
thé report of the commissioners awarding to the respondent dam- 
ages for the right Of way through his lând, it appeared, among other 
thingS, that the commissioners rode to respondent's farm in a car- 
riage pirovided by him to enable them to view the premises; that 
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one of tiiem took supper with Mm, and was sent home in a carriage 
provided by the respondent; that another one of the commissioners, 
after the report was signed, accepted from respondent a sum of 
money for his services and expenses in excess of the amount allowed 
by statute. The court said: 

"The acts referred to probably had no effect upon the resuit in the présent 
case, but it wlU not do to make a précèdent of them, for, if snch practices 
were to become common, it vould be easy for deslgning men to make them a 
cover for corruption." 

In Thompson & Merriam on Juries the authors, in treating of 
the subject of tampering with the jury by the suecessful party, say: 

"Where the suecessful party to the suit is shown to hâve attempted, by im- 
proper means, to influence the verdict in his favor, whether by corrupting 
or Intimidating partlcular jurors, by arouslng préjudice in their minds 
against the opposite party or his cause, or by undue hospitallties or civilities, 
the verdict will be set aside, on grounds of public policy, as a punishment to 
the offender, and as an example to others, without référence to the merits 
of the controversy, and without considering whether the attempt was suc- 
■cessful or not" Thomp. & M. Jur. § 348 (3), p. 406, and numerous au- 
thorities there cited; Hayne, New Trial, § 48, and authorltles there cited. 

Petitioners' eounsel cited no authorities whatever in relation to 
the questions discussed in this opinion. Their contention was 
that the report should be set aside upon the grounds of excessive 
damages appearing to hâve been given under the influence of 
passion or préjudice; insufllciency of the évidence to justify the 
report; that it was against the weight of évidence, and contrary to 
law. But the conduct of one of the parties and of the commissioner 
has placed it beyond my power to examine the report upon the 
merits, f urther than to say that the reading of it has not removed the 
impression that the conduct of défendant may hâve biased the com- 
missioner in his favor, whether it was so intended or not. 

The report of the commissioners is set aside, and the commission- 
ers are discharged. Upon proper application, three disinterested 
persons will be appointed as commissioners herein, as provided by 
statute, and they will be admonished to keep themselves "disinter- 
•ested" until their duty in the proceedings is fuUy performed. 



CLTDH et al. v. BICHMOND & D. R. CO. et al. 

CENTRAL TRUST CO. OF NEW YORK v. SAMB. 

Ex parte CHESTER & L. N. G. R. CO. 

Ex parte HARDEN. 

(Circuit Court, D. South Carolina. August 9, 1894.) 

Railkoad Recbivbhs— Lbased Lines— Diversion of Monby— Taxes. 

Receivers who take possession of and operate leased Unes for more 
than a year, and receive the earnings thereof, are bound to disburse the 
same In accordance with the terms of the lease; and where they apply 
such earnings to the payment of interest on the bonds, when the lease 
requires that the taxes shall be first paid, the court will require them, 
even after the leased roads hâve been surrendered, to restore the diverted 
;money by paying the taxes In question. 
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meae were ^tetàÛm&'M&d, ^espectivel^î by the Chester & Lenoir 
Narrow-Gauge Bail rtoaé Company and- Wiiliam Henry Ha;rden^ re- 
cfeiver.of the CheraiW &!Gliesfer Narrow^Gauge Eailroad Company, 
afeain^ ! the recelvérs appointed in ttoe suits brought afeainst tbe 
Ricbmcnd & Banville Eailroad Company by William' P. Glyde and 
otîiers and by the Central Trust Company of New. York. The ob- 
jectif the pétition! was to require the said receiters to pay certain 
arrfeài's ôf taxes ujibn the rôàds of the petîtioners. 

A, % Bxice, for Chesjter & L. N. G. E. Co. 
^.J..01enn, for Chçraw & G. N. G. E. Co. 
H. ]J* i^çjrid, Jr., f or receiyérs. 

SliSf OSfTON, Oiifcïïit Judgp. Thèse iwô pétitions, presenting sim- 
ilar fii^iià !and tlie sâme qn<ë^tions of law, were heard and will bet^ 
decided together. , ; 

The Charlotte, Gojumbia & ]*iugusta Eailroad Company controlled 
a railrôadhaving itstermiili iii Charlotte, N. C, aûd Augusta, Ga,; 
It passèd thrbugh the town of Chester, S. C, and at that point met 
the twb faarrow-gauge rallridads ownêd by the pétîtioners above 
named,' réâpectively. On 22d Sèptembér, 1882, a lea^é was exeçutéd 
by theOhester & Lenoir Nftrrtiw-Gailgfe Eailroad Company to the 
Charlotte^ Golumbia & AughSta Bailroad Compaûyj of ail its track, 
rolling Stock, and property, for the tèrth of 99 yéars. On 29th 
Septeiabërof the eame year'a lëase for the same period and for the 
sameiptM'pose waé executed'tô the same lessee by thé Cheraw & 
Chestér 'Narrow-Gange Eailroad Company. Thé leases are identi- 
cal iinthfeir terms; Under them, thé Charlotte, Columbia & AugnSta* 
EailPOadfCompâDybinds itsélf tb pay a dîvidend ôf 1| per cent, to 
the stockholders bf the leaêihg companies, annually; to pay the coil-' 
pons'Ori the mortgkèe dêbt of èach of them as they mature, to pro- 
tect the principal bf the mo^tgagé debt; aûd, in case the earnings 
can pay ail the current expén^ès, dividendsj insurance, and debt, to 
divide the surplus amoûg tbe àtockholders of the leasing companies. 
Under the fourth' eotétiaût ia ëa'c'h lease, the lessee "assumes to pay 
the floating indebtedness of the lessor," and ail its valid obligations, 
of every kind and character, àhd also ail unpaid state, county, and 
municipal taxes. Thèse lease^ being in full force, and, the lessee 
in possession thèréùndèr, thé Charlotte, Columbia & Augusta Eail- 
road Company, on Isf May, 1886, executed to the Eichmond & Dan- 
ville Eailroad Cojnpapy a leaae for 99 years of ail its own main 
line, and also ail the estate, etc., of the lessor in and to the railroad, 
etc., of the Chester & Lenoir Îs'arrow-Gàuge Eailroad Company, 
and also of the Cheraw & Chester MarroW'Gauge Eailroad Company, 
under thèse leases, respectiyely,, and ail the estate, etc., of every 
nature, in each and every pf said main Unes and theîr leased Unes 
of road. The léase «ontains many covenatots. Those bearing upon 
the issiiesnbwùhder Considération are, third, tôurth, and sixth. 
Thé tWrd ând fourth appropriate the wh<ixle of the receipts, income, 
aqd r revenues derived or receiired f rom the use and opération of the 
said demised Unes of railways aïid property in â deflnitê and fixed. 
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order, apparently settling the priorities of the objecta appropriated 
for: First, the payment of current costs and expenses of maintain- 
ing, repairing, aad perpetuating during the tenn, for public use, 
the said lines of railway ; ail liabilities growing out of the opération 
and management of the said lines of railway; premiums of In- 
surance, "and ail taxes, rates, charges, liens, and assessraents, ordi- 
nary and extraordinary, which now are, or may at any time during 
the said demised term be, by the United States of America or by 
the States of South Carolina, Georgia, and î^orth Carolina, or other 
compétent authority, charged or unpaid on ail or any part of siaid 
demised lines of railway." ïhen eome proyisions for the payment 
of interest on the several mortgages according to their relative rank, 
and for the disposition of a surplus. 

In the sixth clause of the lease the lessee agrées to assume and 
perform ail existing contraets of the lessor relating to the opération 
and traffle of the demised lines of railway, so far as it is lawfuUy 
bound or required to perform the same. Under this lease the 
Bichmond & Banville Railroad Company entered upon ail the lines 
of railway, including thèse two narrow^gauge roads, and received ail 
the earnings of the whole System, performing the covenants in the 
lease. In June, 1892, under a bill flled by William P. Clyde and 
others, stockholders and creditors, against the Richmond & Banville 
Eailrdad Company, in the circuit court of the United States for the 
eastera district of Virginia, Eeuben Foster and Frederick W. Huide- 
koper were appointed receivers of ail the property of the Eich- 
mond & Banville System, and, as such receivers, entered into pos- 
session of ail of it, including this lease of the Charlotte, Columbia 
& Augusta Railroad, and in auxiliary proceedings in this court 
this appointment was confirmed and recognized. Subsequently, 
the Central Trust Company of New York, representing mortgage 
creditors of the Richmond & Banville Railroad Company, insti- 
tuted proceedings in the same court, in the eastern district of 
Virginia, against that company; and Reuben Foster, Frederick 
W. Huidekoper, and Samuel Spencer were appointed receivers of 
ail the property, of every kind, of the Richmond & Banville Railroad 
Company, including this lease aforesaid, and on Ist August, 1893, 
entered into possession and control thereof. But on the same day 
proceedings for foreclosure were instituted in this court by the 
Central Trust Company of New York, on behalf of mortgage credit- 
ors of the Charlotte, Columbia & Augusta Railroad Company, 
against that company; and under thèse proceedings Samuel Spen- 
cer, Frederick W. Huidekoper, and Reuben Foster were appointed 
receivers of ail the property of the Charlotte, Columbia & Augusta 
Railroad Company, except thèse leases of thèse two narrow-gauge 
railroads. As thèse mortgages bore date anterior to the lease, and 
were paramount thereto, thèse last-mentioned proceedings, in effect, 
abrogated the lease, and thenceforward the System of the Charlotte, 
Columbia & Augusta Railroad Company was separated; the re- 
ceivers in the last-named case being in possession and control of 
the main line, representing mortgage creditors of the Charlotte, 
Columbia & Augusta Railroad Company, and the receivers appoint- 
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ed ih qthe case of The Central Triust Ootopany v. The Richmond & 
DaûTillle Kailroad Coimpany holding the narrow-gauge rôàds for 
the owner of the one and the receiTer of the other until Decembei", 
1893, when they f ormally released them, — the Chester & Lenoir 
Narrow-Gauge Eailroad to its stockholders, and the Cheraw & 
Chester Narrow-Gauge Eailroad to its receiver appointed by the 
statè court 

It is well to recapitulate the dates. The leases of the narrow- 
gauge railroads to the Charlotte, Columbia & Augusta Railroad 
bore date September, 1882. The lease of the Charlotte, Columbia 
& Augusta Railroad Company, including its main line and thèse 
two narrow-gauge railroads, to the Richmond & Banville Railroad 
Company bore date May 1, 1886. The receivers under Clyde v. 
Richmond & Dauville Railroad Company were appointed June, 1892, 
and administered the whole property, receiving ail its earnings, 
until Ist August, 1893. On Ist August, 1893, the receivers in the 
case of The Central Trust Company of New York t. The Charlotte, 
Columbia & Augusta Railroad Company took charge of the main 
line, and not of the two leased narrow-gauge railroads. On Ist 
December, 1893, thèse two narrow-gauge roads passed out of the 
control of the receivers appointed in the case against the Richmond 
& Danyille Railroad Company. 

The pétitions we are considering aver that there remain due and 
unpaid balances of taxes on thèse narrow-gauge railroads for the 
fiscal years 1890-91, 1891-92, and 1892-93, and they claim that un- 
der the terms of the lease the receivers of the Richmond & Banville 
Railroad Company are bound to pay thèse unpaid taxes. 

When receivers are appointed for a line of railroad embracing 
leased lines, they do not necessarily assume the responsibility for 
the covenants of any of the leases, nor take the place of the lessees. 
They must hî^ve reasonable time within which to détermine what 
they will do, and whether it is for the interést of the trusts com- 
mitted to them to undertake the leases. United States Trust Co. 
V. Wabash W. Ry. Co., 150 U. S. 289, 14 Sup. Ct. 86; Railroad Co. 
V. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787. But if the receiver, 
after a, reasonable time, continues to use and operate the leased 
lines, he is bound by the terms of the lease (Woodruff v. Raiiway 
Co., 93 N. y. 609; Brown v. Railroad Co., 35 Ped. 444); certainly, 
to the extent of the earnings of the lines (Central Trust Co. v. Wa- 
bash, St. L, & P. Ry. Co., 34 Fed. 259). In the présent case the receiv- 
ers took possession of ail thèse leased lines, operated them, received 
and dlsbursed the earnings, from June, 1892, to August, 1893. They 
practically, by payments, recognîzed the terms of the lease, and 
acted under them. They paid operating expenses, a large part 
of the taxes, and the interést on the mortgages. By their report 
in évidence, they were in receipt of earnings from the System 
large enough to pay ail operating expenses, Insurance, and taxes, 
and a large part of the intere«t. Thèse earnings went into their 
haûds because of this lease. WTiether they received them as les- 
sees, or in any other capacity, they were bound to disburse thèse 
earnings in accordance with the ternis of the instrument under 
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which the earnings were received. Under the lease, thèse earnings 
were to be applied first to the operating expenses, insurance, and 
taxes, before they were applied to the coupons on the mortgage 
bonds. The payment of the latter was diversion of moneys ap- 
propriated to the taxes, and this diversion must be restored. Thèse 
receivers must pay ail balances of taxes for the periods stated which 
are lawfuUy due, and it is so ordered. 



NATIONAL BANK OF ATJGUSTA et al. V. CAEOLINA, K. & W. E. 00. 
(HTJMBERT, Interveaer). 

(Circuit Cx)urt, D. South CaroUna. September 3, 18M.) 

Rah-ecads— Insolvbncy — Allowancb of Président' s S al art. 

Where a rallroad goes into the hands of a recelver wlthout funds, and 
the earnings under l£e receiver are barely enough to pay current operating 
expenses, arrears of salary of the président wUl not be paid in préférence 
to the mortgage debt out of the proceeds of the road, the mortgage giving 
the debt secured a first lien. 

Action by the National Bank of Augusta, Ga., and others, against 
the Carolina, Knoxville & Western Kailroad Company. Joseph B. 
Humbert intervenes, and asks for the allowance of a claim. Glaim 
disallowed. 

Cothran, Wells, Ansel & Cothran, for petitioner. 
Joseph Ganahl, for respondent, 

SIMONTON, Circuit Judge. This is an intervention of Joseph B. 
Humbert, Esq., late the président of the défendant company, seek- 
ing payment of arrears of salary due to Mm as président. The 
pétition, conflrmed by the testimony, shows long and valuable serv- 
ice by Mr. Humbert, prompted chiefly by a désire to promote a pub- 
lic enterprise for the public good. There can be no doubt that 
good service was rendered, and that the amount claimed is justly 
due; but as the railroad company went into the hands of the receiver 
utterly insolVent, possessing no funds whatever, and as the re- 
ceiver has barely paid current operating expenses, the earnings 
being insufflcient to pay him any compensation, the question we 
are to meet is, shall thèse arrears of salary of the président be paid 
out of the proceeds of sale prior to and in préférence over the mort- 
gage debt? By the terms of the mortgage, the bonds secured by 
which were floated during Mr. Humbert's presidency and under 
his action, a first lien before ail other liens is secured to thèse bonds. 
This is the contract between the parties, and ail courts are bound 
by its terms. In Fosdick y. Schall, 99 U. S. 235, the suprême court 
of the United States recognized the equity of a certain class of 
claims controlling the conscience of the mortgage créditer seeking 
the aid of a court of equity, and to this class priority was given over 
the mortgage debt Thetheoryof this equity is this: It is the inter- 
est as well of the public as of ail parties interested in a railroad 
that it be kept a going concern. To do this, there must be a ready 



sU|ïply of labor aBd' màtenals > necessaryfto this end. If persons 
*lf(* g^TeilalJO^ and materials were péquiJ-ed iû eréry instance to 
TQalraiC*P8fai':examination intO'the'condîtipn of tàe coinpany, so as to ' 
a«(îfeiftsi»«Its solvent capacity foppayîngîielîts; ail of its ojiferations 
migHï'befbroiïght tb a standstâlL- ^ For this reason, persoûs dealjng 
witk' atcôHlpaay arç' eflcoùraged to do so, With the tonowlédge 
that the court will see that ail ôach; supplies of labor and inateriai 
given, and not paid for within a reasonable period before the ap- 
pointment of a receiver, wilt be provided for by the court. TMs 
period never is beyond six months. But, in exercising this equity, 
the dôurt goes npon dangeroûs grOÉnây aM théréfeSfe proceeds- 
cautiously, keeping rigidly WitHln iilt"ësc]ribed limits. No case can 
yet be foujid.'Vhich eyteoids ithe equjty- to tlie, président of the 
Insolvent Company. He knows exactly its condition. He has full 
notice of, the, liens exi^hg;^H^^^ not boiifl^ t<> furnish hié>eï^î 
ices à âay alter his reâawneratiQJRi seems unceptain. iSle cannot be 
included amông that élass o|: «mployés who bave no means of 
a^értaining Whéthe^ § shott ci^it to'the company is safe or not 
Fosdick V. Schall goes upon the idea that services for labor and ma- 
terial should:t»ç ^rst paid, and, if anytàiiig else 1?e paid from which 
the mortgagees ^erive jawy i^w]t?stantial benefii;, ,this is a diversion 
^l^ichithey mùs^ sppply.; eut, were thçre any diversion of this kiud 
in this case, it was made by and under the direction of the président 
himself, and now he cannot complain. In the absence of ail au- 
thority for its allowanCe, the claini mui^t bè disallowed; and it is so 
ordered. 



BOHL V. CAESON.i 

(Circuit Court of Appeals, Sixth Circuit May 28, 1894.) 

NO. 126. 

1. Note— Considération— Evidence. 

On an issue as to vvlièther a note for $8,000 executed by C. to lils own 
order, indorsed. by tini ip blanl^;, and held by a bank, was for a considér- 
ation, or, as clainied by him, was an accommodation for the bank, C. tes- 
tifled that havlng money In the bank, drawing no interest. A., the cash- 
lèr, sald "I" or "Wé" (by which C. said he understood référence was made 
to the bank) "can use" It, and that a loan of $8,000 was made accord- 
ing}y; that, oii his asking repa,yment, A. told him to draw on the bank, 
which he did .Tune 26th; that, three days later, A. asked him to exécute 
an accomlûodàtion note of $8,000 for tlie bank, antedated June 26th, 
Which he did, the note itt <ïUëstloQ being the last of the reriewals of it. 
fjt wàs not clai^ned, hoW'ever„'that lie thouglit tliO bank was using his 
name to borrow inonéy. A-, who was disci-edited as a witness by reason 
of misappropriation of the bank's money, testifled that C. màde his loaa 
eispressly to hlln and Si, partners in a coal-Iand spéculation, and that 
when C. denlandëd' repaymeiiti'Ile sald he had not the money, but could 
procure it for 0. from the bank on C.'s note, he agreelng that he and S. 
would take,,,pafe of It, and pay tlje interest on it, and that accordingly, 
on Julie ztith," 0. executed the note for $8,000, and A., as cashier, dis- 
eounted It, aiià placed the prûceeds to the account of C. A. used in the 
coâl-land spéculation the $8,000 îoaned by C, and at the same time exe- 

It Eehearing i dtoled. 
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-«uted the note of himself and S. to C. and placed it in an envelope in the 
banl£ vault, where C. liept his private papers. A. testified that C. knew 
of it at the time. 0. denied any linowledge of it till twoyears later. C. 
knew of the spéculation of A. and S., and S. testlfled that, a f ew days aft- 
er the loan, C. asked him how It was coming on, and remarked to him that 
they were using $8,000 of his, C.'s, money in the enterprise. C.'s pass 
book showed a charge to his account at tliat time, "Note $8,000." C. pro- 
duced the bank's vouchers for every other charge against him, covering a 
pernod of several years, except this one. Where the word *'note" was used 
in other charges, the voucher was a check drawn as a loan on a note. Not 
only dld O.'s pasa book show a discount by the bank of his note for $8,000 
on June.26th, but the bank's books showed such an entry between entries 
of the same date made by clerks whose integrlty was not questioned. 
A. also placed in C.'s private envelope in the bank, as collatéral securlty 
for the note of himself and S., notes secured by mortgage on the coal 
land. C. denied knowledge of their existence. C. was sllpshod In busl^ 
ness, his pass book lay at the bank nearly ail the time, and it was claimed 
that he was a child in A.'s hands. Bdê, that the évidence sustained the 
statement of A., and showed that the note was for a considération. 
:2. Banks— Spécial Deposit— Failuhb to Pbotest. 

Where a cashier of a bank places his Indorsed note in the private en- 
velope of a depositor, in the vault of the bank, as collatéral securlty for 
his indlvidual note to the depositor, the 'bank is not llable for release of 
the indorser by failure to présent the note for payment, and to notify the 
îndorser of nonpayment; the note being merely a spécial deposlt with the 
bank, and constructively in the depositor's possession. 
8. Same— EsTOPPBi.— Opinion op Ofpicers. 

The fact that the ofBcers of a bank whose cashier had recently ab- 
sconded, believing the statement of one whose note it held that It was 
merely a note given at the cashier's request for the accommodation of the 
bank, expreséed an opinion to C. that the note was without considération, 
wlll not estop the bank from showing that there was a considération, and 
enforcing the note. 
-4. Samb — Use of Côllatehal. 

Nor Is the bank estopped from enforcing the note by reason of the (act 
that on the statement of 0. that the note was without considération, and 
that he had no Interest in a mortgage in his private envelope in the bank's 
vault, executed by the cashier, and purporting to be collatéral securlty 
to a note of the cashier to C, the bank assumed ownership over It, though. 
on its being shown that it was O.'s property, he Is entitled to a crédit 
for the amount rfiallzed by the bank from it. 
6. Same— Crédits. 

Where a bank cashier sent money of his to C, to be applied on his note 
to C, and C, claimlng that neither the cashier owed him, nor he tho 
bank, turned the money over to the bank, he should, on its being shown 
that he owed the bank and the cashier owed him, be allowed crédit ou 
his debt to the bank for the amount, with interest from Its receipt by the 
bank. 

Appeal from District Court for the Soutliern District of Ohio. 

Action by Henry Bohl, agent of the Second National Bank of 
Xenia, Ohio, against James Carson, on a note. Decree for défend- 
ant. Plaintiff appeals. Eeversed. 

Henry Bohl, as receiver of the Second National Bank of Xenia, Ohio, 
brought au action against .lames Carson on a promissory note dated March 
17, 1884, for $8,000, payable four months after date, made by Carson to his 
own order, and indorsed by him In. blank. Pending the action the debts of the 
bank were paid. Bohl was discharged as receiver, and was duly appoiuted 
by the stockholdei's of the bank as agent, in pursuance of the national bank- 
ing act, and the action was proceeded with in the name of Henry Bohl, as 
agent. Carson flled an aneillary bill on the equlty side of the district court, 
seeking to enjoin Bohl from further proceeding in his action at law, on the 
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ffTound that he had an équitable défense to the note, which could not be set 
up in an action at law. The défenses whlch he set up In the blll to the note 
were: First, that the note was gireu to the bank as a mère accommodation 
to the bank, and ntot for any considération; second, that, even If therewas a 
considération for the note^ the bank had had in Its possession, as colliateral 
for Itâ payment, notes for $13,000, wlth a solvent Indorser, whom ît had re- 
lea^ed from Uability through négligence In presentment, protest, and notice; 
and^ fthlrd, that the bank and Its suceessors In tltle were é^topped by inatter 
in pals from seeklng to hold the plalntlff. In any way, llàble on the note. 
The district court found thé equities wlth Carson, and entered a decree 
perpetually enjolnlng Bohl, as agent of the bank, from further prosecutlon of 
hls iaetion at law ou the note. This Is an appeàl by Bohl from that decree. 

John S. Ankeney was In 1882, aad had been slnce 1864, cashier and cblef 
executive offlcer of the Second National Bank of Xenla. In 1880 he and one 
W. M- Smart, partners as Smart & Ankeney, purchased à tract of coal land 
In Hocking county, Ohio, for about $16,000. Neither partner had any capi- 
tal, but Ankeney assumed the task of ralsing It He secuted enough for the 
flrst payment of $8,000, by indorslng the-flrm note wlth hls signature as 
cashiei! of hls bank, and, on the falth of the crédit of hls bank, procured its 
discount by the Farmers' & Traders' Bank at Jamestown, Ohlo. The second 
paymentiçame due In January, 1882, and he obtalned the money for It from 
J. H. Oooper, eounty treasurer. Whether thls was on hls own crédit, or 
on that of the bank, is dlsputed. Cooper called for repayment in February, 
1882, and Ankeney was obUged to secure the money elsèwhere. Oarson, the 
complalnant and appellee, had long l)een a d^osltor at the Second National 
Bank, and Intimate wlth Its offlcers. Much to his dlsappointment, the 
maker of a note held by him for $8,500 had paid It to the bank. This in- 
creased hls deposit account early in February, 1882, to about $11,000. He 
complained to Ankeney that the payment of the note prevented its eamlng 
the interest he had expected. Ankeney said that he or they could use the 
money for a few days. Carson replled that this would be satisfactory, If 
he could hâve the mpney when he wished it, because he expected to use the 
money, later on, to purchase a business. A loan was accordingly made. 
Carson says that he understood Ankeney, in this conversation, to be speak- 
ing for the bank, as its cashier, and that he lent the money, not to Ankeney, 
but to the bank. Ankeney swears that the loan was made expressly to 
himself and Smart, tô asaist fliem in their coal-land spéculation, and that 
he ofCered to Carson» as secùrlty for the loan, some coal-land securltles to be 
thereafter given hlni, which ofCer Oarson accepted. Carson says he knew 
that Smart & Ankeney were engaged in a coal-land spéculation, and admits 
that Ankeney said somethlng about coal-land securltles as collatéral to the 
loan, which he decllned, because he was entirely content wlth the obligation 
of the bank. He says he supposed that, the bank was helping Smart & 
Ankeney in the coàl-ia.nd Investment. Ankeney used $8,000 of Oarson's de- 
posit to repay Cooper. 

It is admitted that at the time Ankeney used this $8,000 he executed a 
note of Smart & Aiikeney for that amount, payable to himself, and by him 
indorsed to the order of James Carson, and placed this note in an envelope 
in the vault of the bank, where Carson kept hls private papers. Carson dé- 
nies that he had any knowledge of the existence of this note until two years 
or more later, after Ankeney had reslgned as cashier and had gone west. 
Ankeney says that Carson dld know of the note when it was executed. 
Smart (Ankeney's partner), who was called as a witness for Carson, says 
that thls note was always referred to by himself and Ankeney as the "Carson 
note." He also says that Carson met him on the street shortly after its 
exécution, and asked him how the Smart & Ankeney coal-land investment 
was getting on, remarking that they wôre uslng $8,000 of hls money in the 
enterpriseï Thls Carson does not deny. Carson was a slipshod business 
man, and left everything wlth Ankeney and the bank. His bank pass book 
lay at the bank aimost ail the time. The entries in it, covering the perlod 
from 1882 to 1884^ are nearly ail of them in Ankeney's handwrlting. At 
the date of February 6, 1882, appears this débit to Oarson's account, "Note 
$8,000.00." Carson produces ail tiie bank's vouchers for charges against 
him in the pass book, except the one correspondlng wlth thls entry. For a 
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slmllar entry of January 6, 1882, as foUows: "Jan. 6. Note T. P. T. 
$1,060.00,"— the vouclier proves to be a check of Carson to the order of 
ïownsley, the président of the bank, as a loan on Townsley's note. In June, 
1882, Carson wlshed a return of the $8,000 lent by him in the previons Feb- 
ruary. He saya that he applied to Ankeney for it, and Ankeney told him 
that ail he h ad to do was to draw his check on the bank for the amount. Ac- 
cordingly, on June 26th, he did draw hls check for $10,000, and it was paid. An- 
keney's statement is that Carson applied to him for a repayment of the loan of 
$8,000, and was told by him that he did not hâve the money; that, upon 
Carson's pressing him, he said he could procure the money from the bank 
for Carson by discounting the latter's note for that amount; that Carson 
thereupon, on June 26th, made a note for $8,000, payable to himself, and 
indorsed in blank, which Ankeney, as cashier, discounted, placing the pro- 
ceeds to Carson's crédit on the books of the bank; that he told Carson that 
he and Smart, wonld take care of the note, and pay the interest on it Car- 
son's statement is that, some three days after he had drawn his check of 
June 26th, AnL^eney asked him, as an accommodation to the bank, to give his 
note for $8,000, and date it back to June 26th, which he did; that from time 
to time he gave renewals of this note to the bank, at Ankeney's request, 
wlthout any considération, the last being the note in suit; that when the 
note In suit fell due, in July, 1884, he decllned to renew It further, although 
Ankeney oflered him $1,800 in cash to do so. The books of the bank and 
Carson's pass book contaln entries dated June 20, 1882, showlng a discount 
by the bank of Carson's note for $8,000, and the payment of $10,000 on his 
check. The entry of the discount of Carson's note first appears on the dally 
blotter of June 26, 1882, in Ankeney's handvrriting. The entry is preceded 
and foUowed by other entries of the same date. In the handwriting of clerks 
of the bank, whose integrity Is not questioned. The entry was transferred 
to the journal for that date, at the end of the day's business, by one of thèse 
same clerks. In July, Carson's note fell due, and it was renewed, Smart & 
Ankeney paying the interest. On July 31, 1882, Smart & Ankeney executed 
a mortgage on thelr coal lands to Samuel W. Smart, a brother of W. M. 
Smart, Ankeney's partner, to secure notes aggregating $18,000 in amount, pay- 
able to Samuel W. Smart in two years from date. One of thèse notes, for 
$5,000, indorsed in blank by Samuel W. Smart, was given to one King, to 
whom Smart & Ankeney were Indebted in that sum. The remainlng notes, 
for $13,000 in ail, were similarly indorsed, and were placed by Ankeney in 
Carson's private envelope in the bank, in pursuance, as Ankeney says, of his 
promise to Carson to give coal-land securities as collatéral for the Smart & 
Ankeney note for $8,000 executed February 6th. Carson dénies any knowl- 
edge of thèse notes, and répudiâtes ownership of them. They remained in 
Carson's envelope in the bank until they fell due, early in August, 1884. 
They were not presented for payment or protested, so that Samuel W. 
Smart, the indorser, was released from llabillty, if, Indeed, he could other- 
wlse hâve been held. In July, 1884, Smart & Ankeney's coal property 
ceased to produce coal, and they abandoned thelr enterprise, selllng their 
equipment and plant. From this, after tlie payment of certain debts, they 
reallzed about $1,800. Ankeney's misuse of the funds and crédit of the bank 
beeoming suspected, his résignation followed, and he left Xenia for the west. 
After his departure the aflfairs of the bank were found to be in bad condition. 
His use of the crédit of the bank to borrow $8,000 from the Jamestown bank 
was discovered, and other irregularities. Before Ankeney left Xenia, he 
took the $1,800 left from the proceeds of the coal equipment and plant to 
his partner, W. M. Smart, and, as he says, told Smart to take it to Carson, 
to apply on Carson's note to the bank. Smart says Ankeney told him to take 
the money to Carson, to be used in case the bank ever troubled Carson on his 
note. When Smart took the money to Carson, Carson said It was not his, 
and that he would not take It; that his $8,000 note held by the bank was 
mère accommodation, without considération; and that he would hâve noth- 
Ing to do with Smart & Ankeney's property. The $1,800 was accordlngly 
turned over to the bank by Carson, who at the time emphatically disclalmed 
any interest in the Smart & Ankeney note, which was indorsed to his order, 
and was found In his bank envelope. Carson had several interviews with 
tiie président and the new cashier of the bank at the office of an attorney. 
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#hd'! ei$r«i8éd thé oj^nlbn, ftftér bearingr Oarébn^B statemënt, that thé note 
waSi'iWSt iwortlr the paper It wis wrltten on; W. M. Smart, of Smart & 
AfflUeiféy, Who Uad taken bo paiH: In and bad no knowledge of the flsciil 
«tiâhsacâdna of the firm, expresSed bis opinion to the officera of the banic tbit 
^àlrsbn'Éi moïse was a merè accommodation ùotè, wltbôut considération. Tbla 
o^inltttwius bàeed wbo% on Cat^son'a étàtement to blm. The bank; odBcëra 
•eiprê^ed a wlsh not ta bold Cârson 11! tiie ùote was merely an accdmiuo«la- 
tl(Mi, mià made known ttaeir bellef In Oarson's reralon of the factâ; but, 
tbongh several tfmes requested by blm to do so, tbèy declined to return to 
blm^ bia Dote nntU, as théy exinressàl It, tbey'bad adjusted tbe affaira of tbe 
banfe.' The board of dlrectors of tbe bank never autborized their offlcers to 
•délirer up the note <h? to releaJto It Upon Oarson's refusai to take tbem os 
bis, tbe bank ossvimed. the owneirshlp of tbe mortgrage notes and tbe Smart 
^ Ankenéy Aote for $8^000, In ordër to protect itself agalnst loss by Ankeney. 
IB consideratton of the assignment to it of ^e $SiOOO niortgage note whieb 
W. M. Smart procuried fK«a King and trsnisferred to the bank, tbe bank re- 
leased Wt IL 'Smart fromitnttber ilablllty on the Smart & Ankeney note, and 
then proc0e(ieâ:t6. foreclosè tbë Whole $18,000 mortgage on the coal lands. 
A 'small rent bits been recelyed by the bank from tbe coal lands dowu to tbe 
<tlme of tbts suit In blsamended answer the défendant below averred tbat 
the (ionrse of tbe bank in respect of tbe mortgage notes and the rents from 
the coal lands> was taken tbrough- Ignorance- ithat Carson ownëd tbe notes, 
and off esed to ci^dlt the value 'of tbe saine on t\ie note in suit, or to do 
«qulty lû.any other way tbat mlght be deemed Just The Oarson note re- 
JiSialned In tbebank from 1884 unttl- 1888, wben the recelver was appolnted. 
Hie found the note In an envelope marked "Carson," In the bank rault, and 
'idemanded payment of tbe same from the maker. Tbls was refUsed, and soit 
was brought. 

Idttle & Spencer, J. B. Forakèr, and L< C. Black, for appellant 
,/Clmrles Darlington and Eobert Raiji^ey, for appellee, 

' Before TAFT and LUKTON, Circuit Judges, and SEVERENS,, 
^ piatrict Ju^ge. 

TAFT, Circuit Judge, after stating thé facts as aboTe, delirered 
tbe opinion of tlie court 

Strictly Bpeaking, tlieonly ground which can support the com- 
'^lîainant's hill is that the bank and its éteesaors iu tîtle to the note 
Sùëd on In the action at law are estopped by mattpr in pais to 
«ssert Oarson's liability on the note. That there wa$ no considéra- 
tion for the note, and that through thei bank'a négligence a solvènt 
inc^orser of collatéral notes Wàs réleasfed, are both défenses which 
«tiuld havé been set up on th^ law 8i4e of the court, and need 
no interférence by a court of equity to piake them effective. 

No objection was taken to the aterments of the bill aetting up 
thèse defenaea, howerei", ànd, as a deterïaiïiation of the iasues raised 
bu thêta will throw lig^t on the défense of estoppel, we shall pro- 
-ceed to consider them în their order. And flrst as to the défense 
Ofa want of considération. If it be true that Caraon's loan of 
'^f^jOOO, February 6, 1882, tvas a loan; tp the bank, the crédit which 
j tl|è bank gave hîm, pfabout $8,000, bn.Jiine 2Cth, was a mère re- 
pâyinent of that loan; and there coul4 hâve been no considération 
for Carson's note to the bank, given then, or a feW days latei*. 
If, howevfer, the loan wto taadé to Ankeney & Smart, then there la 
no explanation of the' clj^dit which the ti^nk gave Carson, June 26th, 
«xcept the discount of his note, and the payment to him of the pro- 
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ceeds, Our atteution, therefore, must first be directed to the 
transaction of February 6th. Ankenèy's évidence is explicit that he 
borrowed the money from Carson for Smart & Ànkeney, and made 
their note to him for the amount. Carson's évidence is by no 
means as clear. He does say thàt he understood that he was lend- 
ing the money to the bank, but he nowhere states that Ankeney 
told him this in words. He says that, to him^ Ankeney was the- 
bank, and that, when he said "I" or "we" "can use the money," he 
thought he meant the bank. He concèdes, however, that he knew 
that Smart & Ankeney were engaged in a spéculation in coal lands^ 
and that Ankeney !said something to him about coal-land securities.: 
While it istrue that Ankeney is discredited as a witness by his dis- 
honesty in misusing the crédit of the bank, we think that the cir- 
Gumstanees of the case so strongly corrobora te his statement that 
Gapson's version cannot be credited. Carson's remark to Smart, 
made shortly after the loan, that they were using his money in 
their coal investment, is hardly consistent with 'his claim that his 
loan was a loan to the bank, unless he thought that Ankeney was 
pledging the crédit of the bank to borrow money for his private in- 
vestments. If that were his supposition, then he could not hold 
the bank on the loan, because it was plainly beyond Ankenèy's au- 
thority as cashier to use the crédit of the bank for such a purpose. 
Smart's statement that the Smart & Ankeney note for $8,000 was 
always called between them the "Carson note" makes another cir- 
cumstance confirming Ankenèy's story. It is admitted in the bill 
that Ankeney put this note- in Carson's envelope of private papers 
on February 6th, when the loan was made. Carson had access to 
this envelope whenever he chose. Why should Ankeney put such 
a note there at that time, unless it represented a real transaction? 
Carson's pass book indicates that a check was drawn by him on Feb- 
ruary 6th for the |8,000. He produces every voucher but that one. 
If that were payable to the bank, his case would be clear. If 
it were payable to Smart & Ankeney, it would correspond with 
their note, and establish the truth of Ankenèy's story. It is 
signiflcant that in the entry of the charge to Carson is the mémo- 
randum "Note," and that this had been used in préviens charges 
to indicâte the drawing of a check to make a loan upon a note. 
Carson cannot complain if his failure to produce this voucher, 
so important as évidence on this issue, when he does produce ail 
the others for months before and after, weighs against him. The 
sequel of June 26th fully confirms Ankeney. The evidential weight 
of the bank and pass-book entries of June 2Cth, showing that Car- 
son gave his note to the bank on that day, and received a crédit 
of the proceeds of its discount, cannot be shaken by suggestions of 
Ankenèy's criminal purposes. Tliese entries are so mingled with 
others made by clerks whose honesty is not impugned that they 
could only hâve been made when they purj^ort to hâve been made. 
Carson says that he gave the note, at Ankenèy's request, three day s 
after June 26th, and dated it back just to accommodate the bank. 
Which is more consistent with probability, — that Ankeney should 
make false entries, of the discount of Carson's note on the faith 
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thât threê days later he could induce GarSon foolishly to make, and 
date back three daysj à note for Ç8,000 to the bank, without con- 
sidération, or that^^i whett Ankeney madcf the entries on the bank's 
daily blotter, he thenshad Carson's note? There is but one an- 
swer. Pinally, the most conTinciQg évidence that the note of 
Oarson was not a mère accommodation to the bank is the f act that 
he renewed it half a doisen times during a period of more than two 
years. It is not claimed that he thought the bank was using his 
name to borrow monejr. What, then, was the nature of the ac- 
commodation to the bapk? He does not say. His counsel can- 
not answer, except to snggest that» he was a child in Ankeney's 
hands, and did what wasi asked. That Oarson was slipshod in busi' 
ness is doubtless true, but that he was so aimple as to go on renew- 
ing a note he did notowé, to a bank Which made rio use of it, we 
cannot crédit. As stated by the leamed judge in the court below, 
when there is an issue of veracity between the two men, Carson's 
unsupported statemeat is entitled to the greater weight; but when 
we find inhérent impfobability in Carson's story, aiid every circum- 
stance supporting Ankeney's, we must believe Ankeney. 

We corne next to the^claim that the bank ought not to recover on 
the note because it fâllèd to présent for payment the coal land 
nïortgage note for |13^O00, and to notify the solvent indorser, Samuel 
W. Smart, of nonpayment, thereby releasing him. Counsel for 
appellant argues that Samuel W. Smart was a mère trustée, har- 
iilg no interest in the property mortgaged. aûd receiving no con- 
sidération for his inddr>sement, and that he could not be made 
liable on the notes. It is not necessary for us to consider this, 
bècause we do not think there was any obligation on the bank 
to présent the notes for payment, or to notify the indorser. Thèse 
mortgage notes were placed by Ankeney in Carson's private en- 
velope in the vault of the bank as collatéral to the Smart & An- 
keney note for |8,000. Carson dénies ail knowledge of their exist- 
ence. It is not aterred either in the bill or the answer, nor does 
Ankeney anywhere say, that Carson pledged the Smart & Ankeney 
note and its collatéral as security for the payment of Carson's 
note to the bank. The Smart & Ankeney note and its collatéral 
were not in the possession of the bank. They were in barson's 
envelope, and constructively in his possession. They were merely 
a spécial deposit with the bank, and imposed no obligation on the 
baidc in the matter of collection and protest. It is true that, on 
several of Carson's renewal notes, Ankeney had scribbled in pencil, 
"Coll. to this," but, in the absence of any direct évidence that Car- 
son consented to the use of the Smart & Ankeney note and its col- 
latéral to secure his own notes to the bank, we cannot find in this 
indefinite mémorandum proof that he did so. It is probable that, 
had anything been paid on the Smart & Ankeney note, it would 
hâve been applied, with Carson's consent, to his note to the bank; 
but he was not under axiy contract, so far as the évidence shows, 
to permit such application. The debts represented by the two 
notes were so connected in their origin that it was natural for 
Ankeney to regard them as the same debt which he owed as prin- 
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cipal, and Carson only as surety. But, in fact and în law, Carson 
only was liable to the bank on his note, wMle Smart & Ankeney 
were liable on their note to him, but not to the bank. Until Car- 
son stould agrée with tbe bank tliat the one could be held by the 
bank to secure the other, there was no connection between the 
notes which charged the bank with any duty to Carson of collect- 
ing the Smart & Ankeney note or its collatéral. 

Finally, we corne to the question of estoppel. The président and 
cashier of the bank expressed their opinion to Carson that his 
note to the bank was without considération, but declined to return 
his note to him until the confused affairs of the bank had been 
adjusted. If the note in fact represented a real indebtedness, such 
an expression of opinion on the part of the oflcers of the bank 
could not prevent the bank from subsequently enforcing collection. 
The board of directors never authorized any one to release Carson 
from his note, and if they had there would hâve Jaeen no considéra- 
tion to support it. The bank did assume possession of the Smart 
& Ankeney note and its collatéral; foreclosing the mortgage on 
the coal lands, and releasing W. M. Smart from liability on the 
principal note. But nowhere does it appear that thèse securities 
were taken by the bank as a considération for a release of Carson 
on his note. Thèse securities belonged to Carson, and the bank's 
conduct in assuming ownership over them is said to estop it from 
now maintaining that Carson is liable on his note. That the bank 
should account to Carson for anything realized by it from his prop- 
erty is clear; but it might be more difflcult to show that there was, 
in law or equity, any such necessary relation between Carson's 
property in the Smart & Ankeney securities, and his liability on 
his note to the bank, that the bank's appropriation of the former 
was inconsistent with the latter, and created the estoppel claimed. 
Assuming, howeyer, that the bank's acts in respect to the Smart 
& Ankeney securities were inconsistent with its right to collect 
the note against Carson, still we are of the opinion that such acts 
cannot be made the basis of an estoppel, because they were in- 
du ced solely by the oft-repeated statements of Carson that he had 
no interest in the securities, and that his own note was wholly 
without considération. Thèse statements were made in the ab- 
sence of Ankeney, and under the shadow of his then recently re- 
vealed défalcations and dishonest conduct. Ankeney has now 
giyen his évidence. The books of the bank hâve been critically 
examined, and we flnd the fact to be exactly the reverse of that 
which Carson stated. To allow Carson to rely, as an estoppel, on 
acts of the bank which he induced by unfounded représentations, 
would be to allow him to take advantage of his own wrong. It is 
true that the bank officers might hâve found ûiuch in their own 
books and other circumstances to shake their faith in Carson's 
déniai of his liability, but it does not lie in his mouth to say now 
that they ought to hâve known better than to crédit his story. If 
the delay in enforcing this liability against him prevents a restora- 
tion of his former position, he cannot complain, for he brought it 
about. 

v.63F.no.l— 3 
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The appçllant; and défendant tender to the complainant, in an 
amended answer,;the mortgage notes, and offer to account for what- 
ever rentsmay haye been received from the coal lands by crediting 
the same with interest on the note. We think tbat crédit sbould 
also be given, with interest from the date of ite receipt, for the 
money which Ankeney sent to Oarson for crédit upon the note, 
and which Oarson declined tO: receive, but tarned over to the bank. 
The decreeof the district coiirt mnst be reversed,- witb instructions 
to enter a decree enjoining the action on the note uni ess the plain- 
tiff shallniake crédits upon the note as above. 



ÔVBK etàl. V. LAKB BEIB & W. E. CO. et al, (No. 9,036.) 
., (Circuit Court, D. Indiana. September 21, 1894.) 

1. INSUBÀITCÉOOMPANT— SdBSÔ&ÀTION— AsSIGKMteNT OF CÀtJSK OF ACTION. 

On payment by Insurance companles 6f poUcies on goods destroyed In 
transit they Ijecome subrogated pro taQto to the équitable right pi action 
against the raili-oad, but the full légal tltle tp the cause of action remains 
in the owner and is not assignable. 

2. Bemoval of Causes. ^ 

Where, in an action agaihst a railroad company for goods destroyed in 
transit, the Insurance compttnies, whlch hâve liecome' subrogated to the 
équitable rights, are jolned with the owner, who has the full légal title, so 
asto defeat the right of the railroad to à removal of the légal cause of 
action tô the fedei-al court oii ■ grounds of diverse citizenshlp, the fédéral 
court wlU separate the légal cause of action, and wlU not allow the jolnder 
of parties haying only équitable claims to defeat the right of removaL 

This was an action by Charles H. Over and others against the 
Lake Erie & Western Eailroad Company. The action was removed 
from the state court by défendant. On motion to femand. 

Eyan & Thompson, Bâtes & Harding, and R. W. Barger, for 
plaintiff. 

Miller, Winter & Elam, W. E. JEacfcedom, and John B. Cockrum, 
for défendant. 

BAEEE, District Judge. This is an action to recover judgment 
for damages to the amount of |75,000 for the alleged négligent 
destruction by flre of property owned by Charles H. Over, a citizen of 
the state of Indiana. At the time the property was destroyed, it 
was insured in his faror, in the sum of about |38,000, in several dif- 
férent insurance companies, two of which are citizens of the state of 
minois, of which state the railroad company is a citizen. Ai ter 
the deiptruction of the property the insurance companies severally 
paid the amount of their respective policies to Over, who gave to 
each company a written assignment of a part of his claim for loss 
against the railroad company, the amount so assigned being equal 
to the amount paid by each company to him. Over and the insur- 
ance companies, except one, then brought suit in the state court, 
as joint parties and owners of the claim for loss, against the rail- 
road company and the insurance company which had declined to 
become a plaintiff. One of the plaintiff insurance companies and 
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the défendant insnrançe company are citizens of the state of Illi- 
nois. The railroad company bas removed the case into this court on 
the ground of diverse citizenship, an^ on the ground that the Insur- 
ance companies are merely formai, and not necessary or proper, 
parties to the suit. 

The cause of action for the alleged wrong accrued to Over alone. 
It was a right of action at law, triable by jury. It was not assign- 
able, in whole or in part, so as to invest the assignée with a légal 
title. By the payment of the policies the insurers became subro- 
gated, pro tanto, to an équitable right in the cause of action. The 
written assignment executed by Over to the Insurance companies 
gave them nothing beyond an équitable right. Neither at common 
law nor under ôur statutes does the assignment of a part of a cause 
of action for a tort invest the assignée with any part of the légal 
title. The plaintiff Over still retains the entire légal title to the 
cause of action. As the owner and holder of the entire légal title 
to the cause of action, and having also the entire bénéficiai owner- 
ship of the unassigned part of it, he can, in this state, as at common 
law, maintain in his own name an action for the whole amount of 
the loss. Cunningham v. Kailroad Co., 102 Ind. 478, 1 N. E. 800. 
His right of action is at law, because his title is purely légal. The 
title and interest of the Insurance companies are wholly équitable, 
and extend to but a part of the cause of action. Can Over, whose 
right of action is at law, by joining the Insurance companies, whose 
right of action is in equity, deprive the railroad company of the right 
of removal? He coiild hâve brought his suit originally in this court 
against the railroad company, but it would hâve had to be brought 
in his name alone. His right of action, being légal, and embracing 
the entire loss, is separable from the équitable causes of action of 
the Insurance companies. The distinction between actions at law 
and suits in equity is flrmly maintained in the fédéral system of 
jurisprudence, and state législation will not be permitted to alter or 
abridge this distinction. Scott v. Neelv, 140 U. S. 106, 11 Sup. Ct. 
712; Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977. If the prac- 
tice in the state courts permits the joinder of parties having the en- 
tire légal title with others having only an équitable title or interest 
in a part of the cause of action, still, in my opinion, such joinder will 
not defeat the right of the fédéral court to separate the parties hav- 
ing a légal cause of action from those having an équitable right; and 
if, when thus separated and arranged, the action at law is removable, 
the présence of parties having a mère équitable interest will not de- 
feat such right. If the assignée of an équitable interest in a 
cause of action of a légal nature is a necessary or proper party with 
the owner of the entire légal title, then, in every case where a cause 
of action arises, of which the fédéral court might rightfully hâve 
taken cognizance by removal, this right could be defeated by the 
assignment, to a citizen residing in the state of the defendant's rési- 
dence, of a small interest in the daim or cause of action. Such con- 
struction would make the defendant's right of removal, in every case, 
dépend on the will of the owner of the cause of action. I think 
the motion to remand should be overruled, and it is so ordered. 
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POWER V, MUNGER. 

(Circuit Court of Appeals, Èlghth Circuit July 16, 1894.) 

No. 410. 

Relbàsb and Uibohàrgb— Cokstruction. 

W., wlio was operating marine ways, agreed wlth P. to haul the lat- 
ter's steamer to tlie ways, and keêp It there. In handllng tlie steamer, 
W, allowed it to collide with a boat belonging to B. Suit was brought 
In the fédéral court by B. against P., and a judgment for $9,572 was ren- 
deted. Pending an appétti from tbe Judgment, B. sued W. in the state 
court; and obtained a Jtid^ent of $4,300, from which an appeal was 
pending, when W. and P. agreed that if W. would withdraw hls appeal, 
and pay the judgment,: P. would contribute one-half thereof, and that, 
upon the discharge of;thè, judgment, P. would try to hâve the judgment 
àgàinst him discharged, bût that, if he was compelled to pay it, W. should 
refaM him the said ambunt paid by him and used towards paylng the 
JudStnent against W., while, if P. should succeed in getting the judgment 
against him satisfled, the amount so paid by him towards satisfying the 
Judgment against W. should not be refunded. P. eventually had to pay 
the judgment against him. Eeld, that P. could not recover from W. the 
amount of euch judgment against him, on the ground of W.'s négligence, 
the agreement having expreesly deflned W.'s liability, and thereby re- 
leased him from ail other liability growing out of the accident 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Thomas C. Power against Roger S. Munger to recover 
the amount of a decree rendered against plaintiff in an admiralty 
suit Défendant had judgment, and plaintiff brings error. Af- 
ûrmed. 

In the month of November, 1879, the flrm of C. S. Weaver & Co., which 
was composed of C. S. Weaver and Roger S. Munger (the latter of whom is 
the défendant in error), wer© in charge of and were operating certain ma- 
rine ways at Bismarck, in the ih&x territory of Dakota, On the 17th day of 
November, 1879, the flrm entered Into two contracts with the respective own- 
ers of the steamers Butte and Colonel McLeod to haul the sald steamers out 
of the Missouri river, and to furnlsh room for tiie same on the marine ways 
in question, until the opening of navigation in the spring of the year 1880. 
In the exécution of thèse contracts, the steamer Butte was flrst hauled out 
of thé water, and partially up the ways, when work was suspended on her 
for the time belng, and the steamer Colonel McLeod was moved to the foot 
of the ways for the purpose of being drawn out of the water before ice had 
formed lu the river. WhIle the steamers were in this situation, the Butte 
slid down the ways, because it was not securely blocked and stayed. It 
collided with the Colonel McLeod, and caused the latter to sink. Sub- 
sequently, in the month of July, 1881, John Baker and others, who were 
the owners of the steamer Colouel McLeod, flled a libel in personam in the 
United States district court for the district of Minnesota against Thomas C. 
Power, the présent plalntlfC in error, and also against other persons who were 
at the date of the collision the owners of the steamer Butté, for the damage 
that had beèn sustained by the slnking of the steamer Colonel McLeod In the 
aforesaid collision. This suit in admiralty eventually resulted In a decree 
agalnat Thomas 0. Power for the sum of $9,572, from which decree he took 
an appeal to the United States . suprême court. Whlle the latter suit waa 
pending and as yet undetermlned, to wit, in the month of August, 1883, Ba/- 
ker and others also brought a suit at common law against C. S. Weaver & 
Co., in the district court for St. Louis county, in the state of Minnesota, to 
recover the damages sustained by the aforesaid collision, which latter suit 
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was grounded on the alleged négligence of Weaver & Co. in falUng to prop- 
erly stay and block the steamer Butte whlle it was resting on the marine 
-ways and was In thelr charge. The trial of thls latter action at common law 
resulted in a verdict against C. S. Weaver & Co. in the sum of $4,300, which 
was rendered on the 24th day of August, 1884. Weaver & Co. obtalned a 
stay of proceedings on this verdict, with leave to file a motion for a new 
trial, and such motion for a new trial had been filed and was pendlng and 
undetermlned on the 5th day of March, 1885. In the meantime the suit In 
admiralty against Power and others had been tried and determlned, and on 
the 5th day of March, 1885, that case was pendlng on appeal from the de- 
cree against Power In the suprême court of the United States. In this pos- 
ture of afCalrs, and on the 5th day of March, 1885, Roger S. Munger, the de- 
fendant In error. for hlmself and in behalf of the flrm of C. S. Weaver & Ce, 
entered Into an agreement wlth Thomas 0. Power, the plalntiff in error, 
which agreement, after reciting substantlally ail of the facts âforesaid, con- 
tained the foUowing stipulations, to wlt: "Therefore It is agreed by and be- 
tween them that sald C. S. Weaver and Roger S. Munger shall discharge 
the stay of proceedings entered in the case against them, and àllow judg- 
ment to be entered therein on the verdict; and, when judgment Is so en- 
tered, the sald Thomas C. Power shall contrlbute and pay one-half the 
amount of sald judgment to the sald C. S. Weaver and Company, to be by 
them used In paying sald judgment, which they agrée to do at once upon 
receipt of the same from sald Power, and cause sald judgment against them 
to be dlscharged and satlsfled of record. And It is further agreed that, im- 
mediately upon the judgment against said C. S. Weaver and Company belng 
dlscharged of record, the sald Thomas C. Power shall commence proceedings 
to hâve the said judgment against him dlscharged and satisfied; and, to ac- 
compUsh that end, he agrées to exhaust ail means known to the law in ail 
courts having jurlsdictlon, original or appellate, at his own proper costs and ex- 
pense; and if, after making such efforts to hâve sald judgment against hlm 
satlsfled of record, he fails, and is compelled to pay the same, then and In that 
event the sald Roger S. Munger and Charles S. Weaver agrée to refund and pay 
over to him the sald amount paid by hlm and used towards paying the said 
judgment against said C. S. Weaver and Company. And, if the sald Power 
shaU succeed In getting the said judgment against him satisfied, the money so 
pald by hlm towards satisfying the said judgment against 0. S. Weaver and 
Company shall not be refunded or paid to said Power, nor shall the said Power 
hâve any claim or demand against them for or on account therefor." In compli- 
ance wlth the provisions of the foregoing contract, the pending motion for a 
new trial which had been flled by Weaver & Co. In the suit against that flrm 
in the state court was withdrawn. Judgment was entered on the verdict 
therein, and the amount of such judgment was paid Into court for the use of 
the plalntlfCs. Thls judgment was by the state court ordered to be entered 
as satisfied on July 20, 1885. Power did not succeed in obtainlng a reversai 
of the decree In the admiralty suit, but was subsequently compelled to pay 
the same. The présent suit was brought by Thomas C. Power against Roger 
S. Munger to recover the full amount of the decree rendered against hlm in 
the admiralty suit. The action was brought upon the theory that the flrm 
of Charles S. Weaver & Co. was liable to Power for the damages resultlng 
from the collision, which he had been compelled to pay to the owners of the 
steamer Colonel McLeod, because the firm of C. S. Weaver & Cp. became the 
agents of Power and the other owners of the Butte, by vlrtue of the contract 
made to draw the steamer Butte out of the river, and that they were liable 
to thelr prlncipals for a négligent performance of that duty. On the trial of 
the suit In the circuit court, that court appears to hâve held that the contract 
entered iQto between Thomas C. Power and C. S. Weaver & Co. on the 5th 
day of March, 1885, was In effect a release of the liability sought to be en- 
forced in thls suit 

Henry L. Williams (C. D. & T. D. O'Brien, on the brief), for plain- 
tiff in error. 

W. P. Warner (Harris Richardson and 0. G. Lawrence, on the 
brief), for défendant in error. 
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BetomWJûLDWELJj and SiySFBOEN, Circuit Judges, and THAT- 
'ER/^Diistnct.JUdge. -, ";';'. -'; 'v^ 

THÀYEÉ, Mstrict Juda;e, after stating the case as above, deliv- 
eréd the opini*!»!^ of tjiç «:;ottrt. 

'Jj BC^Ving iji TÎç'vi' the reïatiolia 'eiîsting between the parties to the 
■^'greepaent date4 iîarch 5, 1885, tte terms of that agreement, and the 
ciretimstaâces imdep which it was executed, we feel constrained to 
hôld, as the circuit court appeaifS to haye ruled, that the agreement 
in qnestîOÈl pféç^udes the piaintïiî in e'rrorrfrom recoverihg oh the 
cause oîaijtiop stated in th^! présent suit. It appears that the 
owners of Mfche steamer Colonel MciLeod had recovered two judg- 
m«ats iïi 'difféi^nt forums for the same wroûg and injury, — ^the 
one agàijlSt îhomas G. Povjer, in the admiràlty court, and the 
other agàinst C. S. Weaver aïkid/Boger S. Munger, in the state 
court. The latter persons questioned the validity of the verdict 
which hàd been rendered against them, and were in a position 
to âtt^çk the verdict in the trial court, and to hâve it reviewed 
on a writ of error by an appellate tribunal. At this juncture, 
Power,! the plaintiff in error, seems to hâve intervened for his own 
proteçtidïi and advantage, and to hâve indnced Weaver and Munger 
to ab^ïlilp^ the further défense of the suit against them. The 
proposition to let a judgment be entered against Weaver & Co. in 
the state court upon the verdict that had then been returned, and to 
pay that judgment, seems to hâve come from counsel who were 
employèd by the présent plaintif in error, and the proposition in 
question appears to hâve been made, in the belief, that, if the 
judgment in the statè court was paid, it would operate to dis- 
charge thë îîeçree in the admiralty suit, which was then pending on 
appeal in the suprême court pf the United States. That it did not 
hâve the intended opération is a matter of no concern to Weaver 
i& Co., as^he opposite party took his chances that it would hâve such 
effect, and cannot now be heard to complain if he was misled or was 
mistakèn., It also appears frojn the record that the money paid into 
the state cwurt by Weaver & Co., pursuant to the agreement of 
March 5j 1885, was actually withdràwn under some arrangement 
between Baker and otliers and Mr. Power, and that the fund was 
eventually used to satisfy the decree against the latter in the ad- 
miralty court. But it is more important to observe that the very 
event has now happened which was foreseen by the parties to the 
agreement Of Marçh 5, 1885, and was provided for thereîn. It was 
stipulated ilt.that agreement, in substance, that if said Thomas C. 
Power faits to hâve the. decree against him satisfled, and is com- 
pelled to pay the same, "then and in that event the said Eoger S. 
Munger and Charles S. Weaver agrée to refund and pay over to him 
the said aiûount paid by him, and used towards paying the said 
judgment against C. S. Weaver & Co." This clause of the agreement, 
we think, is the measure of thé liability which the plaintiff in error 
can now enforce against the members of the flrm of C. S. Weaver 
& Co., or either of them,tinasmuch as the very contingency has arisen 
which the parties foresaw and provided for. If it was intended 
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that Weaver & Co. should rest under çr assume any other liability 
to the opposite party to the agreement than the eue above expressed, 
in the event that he was compelled to pay the decree of the admiralty 
court, that additional or différent liahility should hâve been stated. 
It is a fundamental rule that in the absence of fraud or mistake, 
when parties see fit to put their engagements in writing, the written 
agreement is conclusively presumed to express ail of the obligations 
which either party intended to assume towards the other. It is of 
no importance, therefore, that the contract in question did not ex- 
pressly déclare that Mr. Power would not seek to hold Weaver & 
Co. liable to him for the full amouut of the admiralty decree, if he 
was eventually compelled to pay it, for that agreement is necessarily 
implied in what was in fact expressed. 

We also consider it very improbable that Munger and Weaver 
would hâve conseuted to abandon the défense of the suit pending 
against them in the state court, and to pay the judgment therein on 
the terms mentioned in the agreement of March 5, 1885, if they had 
understood that Power and the other owners of the steamer Butte 
claimed that Weaver & Co. were liable over to them for whatever 
sum they might be compelled to pay in settlement of the existing 
decree in the fédéral court, and that such a demand would, in the 
end, be preferred against the flrm of C. S. Weaver & Co. It is far 
more reasonable to believe that Munger and Weaver acted in the be- 
lief that the contract of March 5, 1885, was a release from ail further 
liability on account of the collision between the two steamers, ex- 
cept the liability stated in the agreement to refund to Mr. Power the 
money which he had advanced to help pay the judgment in the stat« 
court, if the latter was unsnccessfui in avoiding the payment of the 
existing judgment in the fédéral court. Such, we think, was the in- 
terprétation plaeed upon the contract of ]\Iarch 5, 1885, by ail of the 
parties thereto when it was executed; and such, we think, was the 
necessary légal, effect of that agreement. Entertaining that view, 
it becomes unnecessary to consider some other interesting questions 
presented by the record which hâve been discussed by counsel with 
much thoroughness and ability. The judgment of the circuit court 
will accordingly be afflrmed. 



CHICAGO, B. & Q. R. CO. v. HONEY. 

(Circuit Court of Appeals, Eighth Circuit. .Tuly IG, 1894.) 

No. 393. 

Ikjdry to Wife — Action bt Husbaîjd — Négligence of Wifb. 

Notwitbstanding the provision of McClain's Code lowa, § 3396, that a 
husband sliall not be responsible for civil injuries committed by his wife, 
aiid other provisions enabling a wife to hold property, contract, and sue 
iu her own name, a husband, in an action for loss of his wife's services, 
occnsioned by the négligence of another, will be charged with her contrib- 
utory négligence. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 
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Action by W. 0. B. Honey against the Chicago, Burlington & 
Quiaey Railroatd Company. Judgment for plaintiff. Défendant 
brin^ . ierror. Rêver sed. 

iTôhn N. Baldwin and Smith ilcPherson (J. W. Blythe on the 
brief), for plaintiff in error. 

Charles M. Harl (J. McCabe and J. M. Junkin on the brief), for 
défendant in èrror, 

Before OALDWELL and SAÎS^BOEN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Jndge. The question presented by this rec- 
ord and to be decided is accurately stated by counsel for the plain- 
tiff in error, as follows: 

"In an action brought by the husband against a third party for damages 
for the loss of the soclety of hls wïfe, her aid, and surgical attendance, con- 
séquent upon physical injuries received by the wife, is the fact that the wife 
htts been gullty of contributory négligence, and the Injuries which she re- 
ceived belhg the resuit of the concurrlng négligence of the wife and the third 
party, a défense?" 

The circuit court answered this question in the négative, holding 
in effect that the contributory fault of the wife could not be im- 
puted to the husband, and preclude him from recovering, either on 
the ground that she vs^as acting as his agent or servant at the time 
of the injury, or because of the existence of the marital relation. 
The leamed judge of the trial court appears to hâve been of the 
opinion that a husband suing for the loss of the services of his 
wife, and for médical expenses, occasioned by the négligence of 
a third party, is, in the state of lowa at least, unaffected by the fact 
that the wife was guilty of contributory négligence, because the 
laws of that state hâve abolished the légal fiction of the identity 
of husband and wife, and hâve exempted the husban,d from respon- 
sibility for the négligences and misfeasances of the wife. Vide 59 
Fed. 423. It becomes necessary, therefore, to détermine whether 
this view is tenable. Whenever the question bas heretofore been 
considered, it seems to hâve been taken for granted that the relation 
existing between husband and wife or parent and child is of such 
character that the plea of contributory négligence on the part of 
the wife or child, if the latter is of sufflcient âge and intelligence 
to be chargeable with négligence, is a good défense, when the hus- 
band or parent brings a common-law action to recover for the 
loss of service or for médical expenses conséquent upon physical 
injuries sustained by the wife or chUd through the concurring 
fault of another. The following are some of the cases, and doubt- 
less there are others, where this principle bas been recognized and 
enforced: Eailroad Co. v. Terry, 8 Ohio St. 570; Dietrich v. Eail- 
way Co., 58 Md. 347; Benton v. Eallway Co., 55 lowa, 496, 8 N. W. 
330; Iron Co. v. Brawley (Ala.) 3 South. 555; Gilligan v. Railroad 
Co., 1 E. D. Smith, 453. In none of the cases last cited was the 
reason of the rule stated, nor was the subject much discussed. It 
seems to hâve been taken for granted that the concurring négligence 
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of the injured party was a suflBcîent défense to a suit by the husband 
or parent, when suîng merely for a loss of tàe services of the in- 
jured party, or for médical expenses incurred and paid by bim in 
the discharge of his obligation as husband or parent. But the 
weight to be given to thèse décisions as authority is not impaired 
by the fact that the rule stated and applied was not much discussed. 
On the contrary, the fact that the doctrine applied to the décision 
of the cases in question was assumed to be correct both by court 
and counsel, may be taken as on expression of the gênerai under- 
standing of the profession that the doctrine is well established and 
founded in reason. If we look for the true foundation of the rule 
in question, we apprehend that it will not be difficult to flnd. When 
one person occupies such a relation to another rational human being 
that he is legally entitled to her society and services, and to main- 
tain a suit for the deprivation thereof, he should not be permitted 
to recover in such an action if the loss was occasioned by the con- 
curring négligence of the person on whose account the right of ac- 
tion is given. If the person from whom the right of service and 
society is derived is capable of taking ordinary précautions to in- 
sure her own safety, and the person to whom the right of service 
belongs suffers her to go abroad unattended, and to exercise her 
own faculties of self-preservation, it is no more than reasonable 
to hold him responsible, in a suit for loss of society and service, for 
the manner in which such faculties hâve been exercised. We can 
conceive of no greater reason for deciding, in a case of this char- 
acter, that a husband is not accountable for the conduct of his wife 
in caring for the safety of her own person, than there would be for 
holding that he was not chargeable with her contributory nég- 
ligence in the management of a horse and carriage belonging to 
the husband, which she had been permitted to use for her own 
pleasure and convenience. In either case the fact that the hus- 
band has permitted the wife to control her own movements and 
to provide for her own safety, upon the évident assumption that she 
is compétent to do so, should preclude him from asserting, in a 
suit against a third party for loss of service or society or for a 
loss of property, that he is not responsible for her contributory 
fault whereby the loss was occasioned. In this connection it is 
worthy of notice that in the state of lowa, where this case orig- 
inated, and in some other states as well, it is held that the hus- 
band's contributory fault is imputable to the wife in a suit brought 
by her against a third party for injuries sustained through the con- 
current négligence of such third party and her husband. By the 
lowa courts, it is said that the husband's négligence is imputable 
to the wife under such circumstances, because of the marital rela- 
tion which entitles her to his care and protection. Yahn v. City of 
Ottumwa, 60 lowa, 429, 15 N. W. 257, as explained in Nisbit v. Town 
of Gamer, 75 lowa, 314, 317, 39 N. W. 516; Peck v. Eailroad Co., 
50 Conn. 379; Carlisle v. Sheldon, 38 Vt. 440, 447. In other jurisdic- 
tions it has been decided that the husband's contributory nég- 
ligence is not thus imputable to the wife when she sues in her own 
right fop injuries sustained under the circumstances last men- 
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tionéd. Shaw t. Crâtt, 37 Fed. 317; Shefaeld v. Téléphone Co., 36 
Fed. 164; Plori v. City of St. Louis, 3 Mo. App. 231, 240; Railway 
Co. Y. Creek (Ind. Sup.) 29 N- E. 481. 

We do not regard il as material to the décision of the case at bar 
to détermine what the tpue doctrine is with référence to the point 
last mentioned, for, even if we should concède it to be the better 
view that the husband's contributory négligence is not imputable to 
the wife when she sues in her own right for an injury suctained, 
still we think that it would not be a reasonable déduction from this 
rnle that the husband is likewise unaflected by the wife's négli- 
gence when he sues for lops of services and médical expenses ; for, 
when thâ^ wife brings an action for personal injuries which she bas 
sustained, the l'ight of action js in no wise dépendent upon the mari- 
tal relation. She does not dérive her right to sue from that rela- 
tiouj but brings suit like any other person for an injury sustained 
thi'ough the fault of another. At common law it was necessary for 
the wife to be joined ag plaintifE in such a suit, because she was re- 
gapded.as the meritorioas cause of action. Bing. Inf. & Cov. (Am. 
Ed.) 247, and cases therecited. But on the other hand, the hus- 
band's right to sue for loss of society and services grows out of the 
marital relation, and is incident to the rights thereby acquired. It 
haSiits origin in the existence of a yalid marriage, which relation 
eûtitles him to the benjeût of the wife's services and society, and 
which also imposes on him the duty of providing her with médical 
attendaûce: in case of siçkness op accident. When the husband 
lOses the services of his wife, or is compeiUed to incur médical ex- 
penses, through the fault of another, then he may sue the wrongdoer. 
The right of action is incident to the m^arriage relation, and cannot 
exist without it. We think, therefore, that, even if it is the better 
view thftt; the husband's Contributory négligence cannot -be imputed 
to the wife- when she sues for her own injuries, yet that when the 
husband brings an action for the loss of society and services, which 
loss was dne to the contributory fault of the wife, her want of ordi- 
nary cai;e should nevertheless be imputed to the husband on the 
grounds herètofore indicated. As the respective rights of action 
are predicated on différent grounds, — the one growing out of the 
marriage relation, and the other existing entirely independent of 
that relation, — there is no logical difQctilty in holding the husband 
accountable for the contributory négligence of the wife, although 
the lattèr is not responsible for the contributory fault of her hus- 
band. : 

With référence to the cases of Davis v. Guarnieri, 45 Ohio St. 470, 
487, 15 N. E. 350, and Williams v. Bailroad Co. (Ala.) 9 South. 77, 
to which our attention bas been particularly called, it is pnly nec- 
essary to say that thèse cases turned upon the construction of local 
damage acts. In the Ohio case the husband sued as administrator 
of the wife, under a statttte which gave the amount of the recovery 
to the wife's childrèn ftnd husband. It was held that under the 
Btatute the administrator was only subject to those défenses which 
could hâve been made as against his intestate if she had surs'ived 
and brought suit for the injury, and that in a suit by her in her 
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own right thé plea of cpntributory négligence on the part of the 
husband would not hâve been a valid défense, althougli it was con- 
ceded that, if it had been proven that in the matter in which the 
husband was négligent he had acted as agent of the wife, it would 
hâve been a good défense, even as against the husband suing in the 
capacity of administrator. The Alabama case waS likewise a suit 
under a local statute, by a father, for the death of his minor son, 
which had been occasioned by the defendant's négligence. It ap- 
pears to hâve been ruled that, under the tenus of the statute, con- 
tributory négligence by the minor was not a valid défense as against 
the father. We do not see that either of thèse cases has any 
marked bearing on the question at issue in the présent suit, which 
concerns the right of the husband to maintain a common-law action 
for the loss of the society and services of his wife, when sbe is shown 
to hâve been guilty of culpable négligence which immediately con- 
tributed to the injury. In cases of the latter character, we are of 
the opinion that the contributory fault of the wife is a valid défense, 
unless it can be made to appear that the ruie of the common law in 
this respect has been changed by some local statute. The lowa 
statute which is chiefly relied upon to exempt the husband from the 
plea of contributory négligence is section 3396, McClain's Code of 
lowa, and is as follows: 

"For ail civil injuries committed by a married woman, damages may be 
recovered from her alone, and lier husband shall not be responsible therefor, 
except in cases wliere he would be jointly responsible wlth her if the mar- 
ïiage did not exist." 

There are other statutes in force in that stàte, similar to those 
which now prevail in some other states, by virtiie of which a married 
woman can hold property in her own name, sell and convey the samë^ 
make contracts in her own name, prosecute and défend suits in her 
own nàme for the protection of her property and personal rights, 
and by virtue of which she may aiso reçoive wages for her own labor 
and maintain suits therefor. Vide McClain's Code lowa, §§ 3393, 
3402, 3404. Thèse laws haye emancipated the wife from many of 
her common-law disabilities, and hâve given her an individuality, 
apart from her husband, which she did not before possess in the 
eye of the law. But we think that it is a mistake to suppose that 
thèse statutes were intended to or that they hâve in fact utterly 
extinguished the reciprocal obligations and rights of husband and 
wife which were formerly incident to the marriage relation. If it 
is true, as has been intimated, that the statutes in question free 
the parties to the marriage contract from ail obligations to 
each other, save those of aiïection and loyalty, then it would be 
pertinent to inquire upon what theory the husband can be permitted 
to prosecute a suit like the one now in hand. It certainly cannot 
be maintained that the husband is entitled to sue for damages con- 
séquent upon the loss of his wife's services and society, unless she 
is still under an obligation to the husband, as at common law, to 
care for his home, attend to the wants of his family, and do what- 
ever else is within her power which is conducive to his comfort, hap- 
piness, and prosperity. That a married woman is still under an 
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obligation to dîscharge thèse dutiçSj notwithstanding the existence 
o| a statute such as prevails in lowa, and that a husband is still 
entitled, as at common law, to recover damages for the loss of her 
Society and services, was recently decided by this court in Eailway 
Co, V. Henson, 7 C. C. A. 349, 58 Fed. 531, 533, where Judge Cald-well, 
speaking for the court, said: 

"The contention of the plaintlffi In error Is that under thls act the husband 
has no valuable right in the services of his wife, and that he suffers no pe- 
cuniary loss by her death. This act does not put the wife on the footing of a 
concubine to her Knsband. It does not relieve her froni thoae marital dutles 
and obligations she takes upon herself at the marriage altar, and whlch are 
inhérent m the relation of husband and wife among ail Christian peoples. 
The statute does not purport to relieve a wife, and was not intended to re- 
lieve her, from the légal duty of performing thèse services whlch it is the 
pleasure of every good housewife to render to her husband in sickness and in 
healthj Inàepèndently of any mère technical légal obligation, and whlch she 
would render despite any statute that could be enacted to the contrary. 
Thèse rlghts and dutles are imposed by a law having a much hlgher and bet- 
ter source than the common law, whlch simply imparts to them that légal 
sanction essential to thelr maintenance and protection in a court of law 
against invasion from any quarter." 

The swreme court of lowa has also recently held that the statutes 
aboyé ref erred to hare not abrogated the common-law rule that the 
wife will not be presumed to hâve acted voluntarily in doing an 
unlawful act in the présence of her husband, and that notwithstand- 
ing the statutes in question the common-law presumption of com- 
pudsion on the part of the husband still prevails. State v. Kelly, 
74 lowa, 589, 38 N. W. 503. It would seem, therefore, that the rela- 
tions existing between husband and wife, and the responsibility of 
the former for the conduct and acts of the latter, remain as they 
were àt common law, except in so far as they hâve been changea by 
express statutory enactment, or by necessary légal intendment. It 
seems manifest from the phraseology of the statute above quoted 
(section 3396) that the purpose of th,e législature in enacting that 
section was to exempt the husband from liabUity in suits brought 
against him by third parties for the torts of the wife, when they 
were committed by the wife, of her own volition, without the aid, 
âdvice, or sanction of her husband. We can discover nothing in 
the language of the statute which gives it any greater scope, or 
which fairly indicates that the législature intended to deprive a 
third party of the beneflt of the plea of contributory négligence when 
he is sued by the husband for an injury sustained by the wife in 
conséquence of her own and such third party's négligence. We 
are f urthermore of the opinion that such a construction of the stat- 
ute would give it an effect which was not within the intent of the 
lawmakeii If a husband is still entitled, under the laws of lowa, 
-T--as we hâve no doubt he is, — to maintain a common-law action for 
tliç! Joss of Ms.wife's services and society, we know of no sufBcient 
reàson why he should not be chargeable in such an action with tbp 
wife's conlj^ibutory fault Entertaining thèse views, the judgment 
of thé cirouit court is reversed and the case is -remanded, with di- 
rections toAwalrd a, new trial. 



NOETHEEN PAC. R. CO. V. BtAKE. 45 

NORTHERN PAC. R. CO. v. BLAKB. 
(Circuit Court of Appeals, Elghtli Circuit July 16, 1894.) 
No. 381. 
InJUBT TO BhAKEMAN — NbOLIGENCE of RaILBOAD — RECEITIN0 Cabs with 

"DftTT"RT Tî' 'RTTH'TrP'TÏR 

For a railroad to recelve from a Connecting Une, and transport, cars witli 
double buffers or deadwoods, in good condition, Is not négligence maliing 
it liable to a braieman for injury received in coupllng, they being in use 
on other weU-managed roàds. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by J. E. Blake against tlie Northern Pacific Eailroad Com- 
pany for injury received by plaintifl as a brakeman. Judgment for 
plaintiff. Défendant brings error. Rerersed. 

Tilden R. Selmes (J. H. Mitchell, Jr., with liim on brief), for 
plaintiff in error. 

M. D. Munn, for défendant in error. 

Bef ore CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. The only question arising upon this 
record, which we deem it necessary to consider, is whether the trial 
court properly allowed the jury to détermine, as it seems to hâve 
done, whether the use by the défendant company of cars having 
double buffers, or "double deadwoods," as they are more frequently 
termed, was an act of culpable négligence, such as would justify a 
recovery. The défendant in error brought a suit against the 
plaintiff in error, the Northern Pacific Eailroad Company, for in- 
juries which he had sustained while in its employ, as a brakeman, 
in attempting to couple together two f oreign f reight cars that were 
provided with double buffers. The complaint, as originally drawn, 
did not allège that the railroad company was at fault in receiving 
and hauling cars of that construction. But shortly after the trial 
began the plaintiff was permitted, over an objection made by the de- 
fendant, to amend his complaint so as to charge that the défendant 
was guilty of négligence in using cars with double deadwoods ; and 
considérable testimony was thereafter introduced which tended 
to show that the use of double deadwoods enhances the risk of 
making a coupling, and that more care must be exercised in hand- 
ling cars that are thus constructed. At the conclusion of the testi- 
mony the court, among other things, charged the jury as follows: 

"Although cars come from other roads, and may be more dangerous, he Is 
requlred to handle them; and although cars belonging to the défendant, and 
used on its road, were différent in thelr construction, the plaintiff is supjwsed 
to be compétent to handle ail cars which the company is twund to recelve and 
haul over Its road. So that one of the questions which is involved in this al- 
légation of négligence is, did the défendant company hâve in this train of cars 
certain cars which were flot adequately aDd reasonably safe fOr the purposes 
for which they were used, in connection with the duty which the plaintiff was 
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required to perform? • • » The use of double-deadwood cars upon tbe 
defendant's rallroad;,!» ncit^er se negligen<^e,,buttliey may.be constructed in 
such a way or la sùi*h'ft ûîôde as would rendfer them not'réasonably safe ap- 
pliances uijder the ,clrcuiiistai;^c,çs;, and It.ls. fpr.you to détermine whether, un- 
der the clrcumstanceà' of tHis'caàé, the dëfê'îidaïit compaiiy exerèlsed reasona- 
ble care and caution to furnisb reasonabiy safe appliances for tliis plaintif!: to 
do hls work with wben coupllng cars." 

As theré was no évidence in the case which tended to sliow that 
the cars in question differed in any respect, as to their mode of con- 
struction; «fFom other cars having doublei deadwoods, we are forced 
to regara ihis portion of thè chargées ,leaving the jury at liberty 
to find that the mère fact that the compàny had thèse particular 
cars in nm pn its road wag[;pn act pf p§gligence, for which it might 
be held responsible. If this was not the meaning which the court, 
intended ^0 conyiey, it is certainly tr^ejtl^t the language employed 
was open tothat construction; and, aiter a careful perusal of the 
évidence, we are sati^fled thflt the jij.ry must hâve held the Com- 
pany pesponsible for the plaintifE's iflijuries solely on the ground 
that it did not êiercifeé reasonable care ori the occasion of the acci- 
dent, in using cars with double deadwoods. It is true that there 
was some évidence tending to show tïat one of the projections 
fôrmitig a part of the deadWçod on Oîve ôlthese cars had been brok- 
en off prior to the accident, but, as this was on the side of the car^ 
opposite to that on which the plaintifE was standing when he was 
injurçdjyit dpes not s^en^,,iÇo,,us at ail p;çpbable that such defect in 
the dès4y?(^d was tie prQ:|ipjate ça,ùse, pf tlie accident. Indeed, v?e 
çan hardfccqhcèiv^it to 6e ^possible ih^atthe Jasl;-mentioned defect 
çor^tributejd/in aUj^ way to .ocpasion't3t\e^ or that the jury so 

found.' I^ Isiar Jnbre pro|;)3Lbie, wé thiilk, that the jury understood 
that part <rf' the charge to wihich we Jiave above refer^^ed as leaving 
ih^matfiill liberty to flndrn-ànd that they did iia fact ultimately 
fliid^that, the rail-^ay compariy wa§ at fault,fin, view of ail the 
circunastançes of tlxé case, jnërely because it usçfi cars with double 
^eadwood's, It àccordingly beconie? npcessary td consider the case 
fpom thàtiStandpoint, and ïo détermine whether it was the légit- 
imité fûnçtîon of the jury to décide that the rallroad company 
yiolated its dùty to the plaintilï, , in receiving and hauling cars 
w|iich were equipped with, such coupling, appliances. With référ- 
ence to this question, we think thsit it inay be safely said that none 
of the adjudged cases go to the extent of holding that a railway 
Company isguiltyof cylpàble négligence in using cars that are 
provided with double buffprs, whether they are cars of its own con- 
struction, 6r cars t^iat hav^,jl?,een rec'eived from some Connecting 
ci^rrier. The gener^Ily accepted doctrine is that a railway cpmpany 
is not bpund to use upon ail pf the pars in its possession the safest 
possible coupling alliances, or appliances of the latest and most 
imprôved, pa,tïern. '" K iâ àt lîterty tp i^se such coupling appliances 
as are in use at the time byi other wsllrmanaged roads, and guch as 
are regarded'by compétent railrOadmen as ordinarily safe and fit 
to be used. This court rèbeidtlj' had Occasion to approve that doc- 
trine iii tlie <iàsfe of Bail^ây Co. V. LiMèj, t Û. 0. À. 656, 59 Fed. 
45, 48.^ V: . , .,:,i.,;!^:-^.v 
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The fact that railroad companies are now very generally rfr* 
quired by statutory enactments to receive and transport cars which 
are tendered to them by Connecting carriers has led several courts 
to décide, after a very full and carefnl considération of tlie question, 
that it is the right and duty of a raiiway company to receive and trans- 
port double-deadwood cars, such as are at the time in use on other 
railroads, if they are in good condition and free from defects, even 
though the use of such cars may enhance the risk to which a brake- 
man is exposed in the act of making couplings. It has been held, 
in effect, that the necessities of commerce and public policy alike de- 
mand that such cars should be received and transported by a raii- 
way Company, even though it does not make use of such coupling 
appliances on cars of its own construction, so long as such cars 
are in gênerai use on other leading Unes of raili;oad, and so long 
as many compétent persons justify the use of such coupling ap- 
pliances on the ground that they are not unnecessarily dangerous, 
and that certain advantages resuit from that method of construc- 
tion. In Une with thèse views it is also very generally held that 
the risk of getting hurt while coupling cars having double dead- 
woods is one of those ordinary risks of the employment which a 
brakeman assumes on taking service, especially if, as in the case 
at bar, he is an old and experienced railroad operative. Bailroad 
Co. v. Smithson, 45 Mich. 212, 7 N. W. 791; Baldwin v. Raiiway 
Co., 50 lowa, 680; Railroad Co. v. Flanigan, 77 111. 365; Hatha- 
way V. Railroad Co., 51 Mich. 253, 16 N. W. 634; Thomas v. Raiiway 
Co., 109 Mo. 187, 18 S. W. 980. The doctrine of thèse cases has 
been recently cited and approved by the suprême court of the United 
States in Kohn v. McNulta, 147 U. S. 238, 241, 13 Sup. Ct. 298. It 
is proper to note in this connection that our attention has been 
directed by counsel for the défendant in error to certain cases, 
notably Reynolds v. Railroad Co. (Vt.) 24 Atl. 135; Railwav Co. 
V. Frawley (Ind.) 9 N. E. 594; Raiiway Co. v. Callbreath, 66"Tex. 
528, 1 S. W. 62.2; and Hungerford v. Raiiway Co., 41 Minn. 444, 
43 N. W. 324, — in support of the contention that it was the duty 
of the défendant company to hâve given the plaintiff spécial notice 
to be on the lookout for cars having double deadwoods, and that 
it was guilty of culpable négligence in failing to give such notice. 
The cases last referred to do indeed support the proposition that 
it is the duty of a raiiway company to give spécial warning to 
young and inexperienced persons in its employ, when it proposes 
to make use of cars that are not in gênerai use on its road, and that 
are more than ordinarily dangerous. They also show that it is like- 
wise the duty of a raiiway company to give like notice when it 
proposes to make some spécial and unusual use of a peculiar form 
of coupling appliance, especially if such unusual use of a peculiar 
form of coupling appliance renders the act of coupling more dan- 
gerous. Thèse cases merely illnstrate the gênerai doctrine that 
where an employé is young and inexperienced, or the risk is a 
latent or unusual one, and for either reason there is more than 
ordinary danger of getting hurt, the employé should be specially 
warned. In such cases the employé should not be left to reiy upon 
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hië'^perience of 7 thC; dangers ordinarily incident to his caîlîng. 
But rwe do not see that the doctrine in question lias any spécial ap- 
plication to the case at bar. The plaintiff was an experienced 
brakeman, who had been in service, either as brakeman or con- 
ductor, for fuUy 17 years. It was shown that at least 10 double- 
deadwood cars daily passed through the yards at the eastern ter- 
minas of the defendant's railroad at St. Paul. It was further 
shown, by the.plaintiff's own admission, that he was familiar with 
one of the défendant company's rules, which contained the f ollow- 
ing warning to ail of its employés: 

"Great care must be exerelsed by ail persons in coupling cars. Inasmuch 
as the coupling apparatus of cars or engines cannot be uniform in style, size 
or strength, and is liable to b€ broken, and as, from various causes, it is dan- 
gerons to expose between the same the hands, arms, or persons of 
those engagea In coupling, ail employés are enjolned, before coupling cars or 
englttes, to examine so as to know the kind and condition of the draw- 
heads, drawbars, links, and coupling apparatus, and they are prohibited from 
placing In the train any car with a defective coupling until they hâve first 
reported its defective condition to the yardmaster or conductor." 

Moreover, the triaJ court did not submit an issue to the jury, 
nor was it asked to do so, touching the question whether the plain- 
tiff was entitled to spécial notice of the use by the company of 
double-deadwood cars by reason of his lack of expérience in hand- 
ling such cars. On the contrary, and as heretofore stated, the case 
was submitted to the jui?y under instructions which, in our judg- 
ment, gave thém full liberty to flnd that the company was at fault 
in receiving and using cars with double buffers, and upon this 
erroneous ground a verdict against the company in the sum of 
$10,000 evidently rests. The judgment of the circuit court must 
therefore be réversed, and the cause remanded, with directions to 
award a new trial. It is so ordered. 



SUPREME COUNOIL CATHOLIC KNIGHTS OF AMERICA v. FIDELITYi 
& OASUAI/TY 00. OF NEW YORK.i 

(Circuit Court of À.|)peals, Slxth Circuit May 8, 1894.) 

' : No. 162. 

1. Bond roB Fidelitt of Employé— EXtbnt of LiabiUtt^ Admissions of 
ReoeiptS. ■' . 

On the reappointment of the treasurer of a bénéficiai association for a 
nêw term, a surety company gave to the association its bond to make good 
"such pecuniary Ipss, if any, as may be sustained by the employer by rea- 
son pf fraud or dishonesty of the employed in connection with the dutles 
referred to, ainounting to ëmbezzlement or larceny, which was commitied 
and dlsCOVK-ed during the continuance of said term, or any renewal there- 
of." Eéld, that èntries, receipts, and reports made by him during the life 
of the bond, in the ordinary course of his duty as treasurer, charging him- 
^elf with certain items, were not conclnsive against the surety as to the 
time when such items Were received, there being no circumstancea creat- 
ing an estoppel in pals. 

» Rehearing denled. 
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2. Samb— Use of Funds to Makb Qood Embezzlembnts of Formbb Tbbm. 
Obligations of the association, which should hâve been pald by the 
treasurer during bis former term, were carried forward by him into hia 
new term, and paid eut of current receipts. Held that, as sucb obligations 
were not discharged wben assessments were made sufflcient to meet 
them, but continued obligations until paid, their payment ont of funds of 
tbe association did not amount to embezzlement or larceny oommitted dur- 
ing the new tenu, and the surety was not liable for the misapproprlation. 

8. SaME — MlSEBPEESENTATION AND CONCEALMENT. 

Such bond recited that tbe association had delivered to tbe company 
certain statements relative to the duties and accounts of the treasurer, 
which it was agreed should form the basis of the oontract expressed in 
the bond. Sdâ that, if such statements involved no misrepresentation 
or concealment, the contract could not be affected by loose paroi state- 
ments, or concealment of facts about which no inquiry was made, or con- 
duct on which no reliance was placed; nor by conversations, as to laws 
of the association, with its vice président, at the time of application for 
the bond, it not appearing that he had authority to make any représenta- 
tions on the subject; nor by the fact that at the time of such application 
the treasurer was in defauit to the association, there belng no représenta- 
tion to the contrary in the statements delivered, and nothing to show 
that at that time the fact was known to any offlcer of the association. 
4 Bamb— CoNSTBUCTiON— Time of Taking Effkct. 

Such bond recited that it was made July 1, 18&1, and stated that It was 
for a term ending July 1, 1892, and an indorsement on its back stated those 
days to be the dates of the bond and of its expiration; but the bond was 
dated July 10, 1891. The premium reeeived covered one year. Held, that 
the bond was properly construed as in effect from July 1, 1891, without 
regard to évidence as to wben it was acoepted. 
6. Plbading — DoPMCiTT— Fkaud in Puocorinq Bond. 

In an action on a bond to make good loss by embezzlement of an em- 
ployé, a plea seeking to avoid the bond, as procured by misreprésentations 
as to the préviens state of hls accounts by the employer, averred that the 
employé was then a defaulter, and that 'he employer knew it, or could 
bave known it by the exercise of diligence. Bdd, that this was bad, as 
a double plea, 

6. AppEAL— ASSIGNMBNTS OF ErROR— StKIKING OtJT PlEAS. 

An assignment that the court erred In striking ont pleas to plaintiff's 
déclaration is too gênerai, under a rule of court requiiing each error re- 
lied upon to be set ont separately. 

7. Samb — Rulings on Evidence. 

Érrors assigned in admission or rejectlpn of évidence cannot be con- 
sidered where a raie of court requiring such assignments of error to quote 
the fuU substance of the évidence admitted or rejected is not oomplied 
with. 

8. Samb— Objections not Kaised Below— Variancb. 

An objection to a bond as évidence, because it varies from the one de- 
dared on, where no exception was taken, and the variance— merely a 
clérical error in the déclaration, in stating the date of termination of the 
bond— is not pointed out, will not be considered on appeal. 

9. Samb— Evidence Sdbject to Exception. 

Where a party consents to treat a document as read in évidence sub- 
ject to exception, but no ground of objection Is stated, and no exception 
is taken afterwards, no objection thereto can be presented on appeal. 

10. Same— Harmlbss Errob— STiirKiNG OcT Pleas. 

Striking out pleas to the déclaration Is not prejudicial where any évi- 
dence compétent imder them would bave been equally compétent under 
other pleas. < 

11. Bame— Rbjection of Evidence. 

exclusion of évidence tending to show frand In procurlng the bond 
Bued on is not prejudicial where neither tbe pleas stricken out nor those 
on which the case was tried were sufflcient to présent any issue of fraud 
going to the validity of the contract, 
v.63F.no.l — 4 
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12i Triai,— Instructions— StJPFrciBNCT o» Evidencb. 

: JThere is no error in wlthdrawing from the considération of thé Jury a 
i pajrtlcular défense, where there Is no compétent évidence In support of It, 
on TThich a verdict could be based. 

IflËj^forto the Circuit Court of tlie United States for t&e Eastem 
Ï)l8j|irict ôf Tennessee. 

, Tais was an action by the Suprême Council Catholic Knights of 
'Aiperica against the Fidelity & Casualty Company of New York 
on abOnd. At the triai the jury found for plaintiff. Judgment for 
pïaihtifl^as entered on the Terdict. Both parties brought error. 

Xenôphon Wheéler and Thomas McDennott, for plaintiff. 
Creed I'. Bateâ, Charles C. Hadal, Edwin B. Thurman, and J. 
Washingtqii Moore, for défendant 

Before ÏAFT and LUKTOST, Circ^it Judges, and BABE, District 
Judge. 

LTJETON, Circuit Judge. The appellant hère and plaintiff below 
is the Suprême Council Catholic Knights of America, a corporation 
under the laws of Kentucky. In gênerai terme' it may be described 
as a f ratêrlaal and beneflciary association pf the members of the Cath- 
olic Church. ItSîCWef purpose seems to hâve been the establishment 
and maintenance of a life insurance feature, by means of whîch a sum 
Qot exceeding $5,000 was to be paid to the family of each member 
out of fuûds raisëd by death assessments and |)aid into the com- 
jQion treasïîry, and then, under the laws of the order, paid to the 
beneficiary «ntitled. The défendant corporation, the Fidelity & 
Casualty Oémpany of New York, is a corporation of the state of 
New York, and is engaged in the business of guarantyinig the fidelity 
and, hpiiMty of ofllcers, agents, 4iid employés. , 

ThisWrt was an action on a bond for |50,0()0, executed by the de- 
fendant company to the plaintiff corporation; insuring the fidelity 
and honesty of Michael J. O'Brien as suprême treasurer of the 
■Siipreme Council Catholic Knights of America. So much of said 
hond as i$ ipyolved in the questions presented by the assignment 
of errors is as ifollows: 

"Thls bond, made the flrst day of Jtiljr, In the year of our Lord one thou- 
«ànd èlght hUindi^d and ninety-one, bétweén the Fidelity and Casualty Com- 
pany of New ïbrk, herëlnafter called 'the company,' of the flrst part, and 
Michael J. O'Brlén, of Chattanooga, Tenn., herëlnafter called the 'employed," 
of the second parti and Suprême Council Catholic Knights of America, herë- 
lnafter called the employer,' of the thlrd part Wheréas, the employed has 
^een appOtotôd siipienle treasurer at Chattanooga, Tenn., In the service of 
thè employer^ and has applled to the company for the grant by them of thls 
bond, and whereâs, thë employed has hëretofore deilVered to the company 
certain statements and a déclaration relative to the dutles and accounts of 
the employed, and other matters, it is hereby understood and agreed that 
those statemeats ■ and sueh déclaration, and any subséquent statements or 
déclaration hereinaf ter required by or lodged with the company, shall consti- 
tnte an essentlal part and form the basls of the oontract hOTeinafter èx- 
pressed: Now, In. considération of the sùm of three hundred and seventy- 
llve dollars, as a pr^nium for the term endlng on the flrst day of July, eight- 
«en hundred ^d ninety-two, at 12 o'clock noon, it is hereby declared and 
agreed that during such term, or any subséquent renewal of stich term, and 
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sub'ject to the conditions and provisions herein contained. the company shalV 
at the expiration of three months next after proof satisfactory to its offlcers 
of a loss as herelnafter mentioned, make good and reimburse to the em- 
ployer, to the estent of the sum of fifty thousand dollars, and no further, such 
pecuniary loss, if any, as may be sustained by the employer by reason of 
fraud or dishonesty of the employed in connection with the duties referred 
to, amounting to embezzlement or larceny, which was committed and dis- 
covered during the continuance of said term or any renewal thereof, and 
within three months from the death, dismissal, or retirement of the em- 
ployed: provided, that on the discovery of any such fraud or dishonesty as 
aforesaid the employer shall immedlately give notice thereof to the Com- 
pany, and that full particulars of any claim made under this bond shall be 
given in writing, addressed to the company's secretary, at its office in the 
clty of New York, within three months after such discovery as aforesaid, 
and within three months after the expiration of this bond, and the company 
shall be entitled to call for, at the employer's expense, such reasonable par- 
ticulars and proofs of the correctness of such claim, and of the correctness 
of the statements made at the time of effecting this bond, or made at any 
time of the payment of any renewal premlum, as may be required by the 
offlcers of the company, and to hâve the same particulars, or any of them, 
verified by statutory déclaration; and any claim made under this bond, or 
any renewal thereof, shall embrace and, cover only acts and defaults com- 
mitted during its currency, and within twelve months next before the date 
of the discovery of the act or default upon which such claim Is based, and 
upon the making of any claim this bond shall whoUy cease and détermine, 
and shall be surrendered to the company on the payment of such claim. And 
this bond is entered into on the condition that the business of the employer 
shall be continued to be conducted, and the duties and rémunération of the 
employed shall remain in accordance with the statements hereinbefore refer- 
red to; and' if, during the continuance of this bond, any circumstance shall 
occur or, change be made which shall hâve the efCect of making the actual 
facts differ from such statements, or any of them, without notice thereof be- 
ing glveh tp the company at its office in New York, and the consent and ap- 
proval In writing of the company being obtained, or if any wlllful suppres- 
sion or misstatement be made in any claim under this bond, or any fact 
afCecting the risk of the company at any time, or if the employer shall fall to 
notify the company of the occurrence of any act of dishonesty on the part of 
the employed as soon as It shall bave come to the knowledge of the employer, 
or shall continue to intrust the employed with valuable property after such 
discovery, this bond shall be void from the beginning." 

O'Brien succeeded Mmself as treasurer, having held the same 
ofQce for two preceding ternis of two years each. The défendant 
company was surety only from July 1, 1891, the date when his third 
and last term began. O'Brien acted under défendant'» bond only 
from July 1, 1891, to September 10, 1891, when he abandoned his 
trust and lied the country. There was a jury and verdict against 
the défendant, as surety, for |15,722. From the judgment on this 
verdict both the plaintifl and défendant hâve sued eut writs of error. 

The principal question arising upon the plaintifl's assignment of 
error is as to the liability of the surety for certain items of receipt, 
aggregating $21,000, and with which O'Bi-ien charged himself as of 
varions dates between July 1 and 10, 1891. The contention of the 
défendant was and is that the charges so made by O'Brien against 
himself were misdated; that the moneys so charged were in fact 
received and paid out before July Ist, and were not, therefore, em- 
bezzled by O'Brien during the currency of its bond. The conten- 
tion of the plaintiff was and is that the charges so made by O'Brien 
against himself were made during the life of the bond, and in the 
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oïaïnàTy course of his duty as treasurer, and are therefore conclusive 
âpoà Mm and upon Lis stirety. 

Evidence tending to show that thèse items had been received dnr- 
ing the latter part of June, and paid ont before July Ist, was admit- 
ted over objection. There was also évidence tending to show that 
O'Brieh had a habit of dating his entries, letters of advice, and re- 
ceipts about 10 days after the date of actual receipt. The court, 
in substance, instructed the jury that while admissions, entries, re- 
ceipts, and reports made to other officiais of the order durîng the life 
of the bond, and in the usual and ordinary course of his duty as 
treasurer, would be évidence affecting O'Brien's surety, yet such ad- 
missions or reports would not be conclusive, and might be contra- 
dicted and explained, and that it was for the jury to say, upon the 
whole évidence submitted to them, whether the items in contro- 
versyhad been received before or after the exécution of the bond 
in suit, and before or after the beginning of his third term; that, 
on the évidence, it was for them to say whether the sums so received 
were paid out before the currency of defendant's bond. The court 
also charged that the défendant surety would not be liable for any 
moneys teceived by O'Brien before July Ist, which were not in his 
hands when the défendant became bound as his surety; that for any 
défalcation before July 1, 1891, the défendant surety could not be 
made liable under the bond exhibited. 

There has been a wide différence of opinion entertained by 
American courts as to the conclusiveness of officiai reports, or 
entries made by public officiais in the ordinary course of officiai duty. 
There is a respectable line of authority, beginning with the case of 
Baker v. Preston, 1 Gilmer, 235, holding that such entries and re- 
ports are conclusive both upon the officiai making them and the sure- 
ties upon his officiai bond. That case involved the liability of the 
sureties upon the bond of a state treasurer who at the beginning of a 
second term had on hand, according to his own books, a large bal- 
ance brought forward from a preceding term. The sureties were 
held cOnçluded by thé book balance thus brought forward, and not 
suffered to stiow that in fact the balance on band was much less, 
by reason of a défalcation committed during the former term, and 
not appearing upon the bboks. . The décision was by a divided court. 
Judge White dissented in a very ablè opinion, based upon the total 
want of authority to support the conclusion of the court The dé- 
cision has beén much criticised in subséquent opinions of the Vir- 
ginia suprême court. Munford v. Overseers, 2 Rand. 314; Craddock 
T. Turnër'B Adm'r, 6 Leigh, 116. It has been followed in State v. 
Grammer, 29 ïjqA 580; Morley v. Tôwn of Metamora, 78 111. 394; 
City of Chicago v. Gage, 95 111. 593; Boone Oo. v. Jones, 54 lowa, 
699, 2 N. W. 987, and 7 N. W. 155,— and perhaps others. The doc- 
trine has bëeh î^pudiatëd, and such reports and entries held to be 
only prima fade évidence, and opeh to contradiction, by a decided 
weight ôf Jttâîcial opinioù. U. S. v. Eckford, 1 How. 250; U. S. v. 
Boyd, 15 Pèt 187; TJ. S. v. Boyd, 5 How. 29; Arkansas v. Newton, 
33 Ârk. 277; Bissell v. Saxton, 66 N. Y. 55; Mann v. Yazoo City, 
31 Miss. 574; Hatèh v. Attleborough, 97 Mass. 537; NoUey v. Oallà- 
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■way Co., 11 Mo. 447; Nevada v, Rhoades, 6 Nev. 352; Townsend v. 
Evérett, 4 Ala. 607; Vivian v. Otis, 24 Wis. 518. 

Undoubtedly, there may occur cases in which the officiai should 
be estopped by his entries and reports, in conséquence of spécial 
circumstances appearing constituting an estoppel in pais. In such 
cases tlie surety would be bound by tbe évidence whicb concluded 
kis principal. But such estoppel could only anse under bonds con- 
ditioned for the faithful discharge of the duties of the office. Some 
of the cases cited above as following Baker v. Preston were in part 
based upon facts constituting estoppel in pais. So, under bonds 
obligating the surety for the faithful discharge of officiai duty by 
his principal, the évidence offered to show fabricated entries or 
false reports may show such officiai dereliction or fraud as in itself 
would constitute a breach of the obligation of the bond. Such was 
the case of U. S. v. Grirault, 11 How. 22,— a case which counsel for 
plaintiff hâve urged was in conflict with U. S. v. Boyd, 5 How. 29. 
The opinion in each case was by Mr. Justice Nelson, and, when 
rightly understood, is in harmony and in accord with the earlier 
case of U. S. v. Eckf ord, 1 How. 250. In the case last cited the suit 
was upon the bond of a collecter who had succeeded himself, and 
stood charged, when the bond in suit was given, with large balances, 
which were carried forward in subséquent reports as cash on hand. 
As to the effect of such charges, the court said: 

"The amount chargea to the coHector at the commencement of the term Is 
only prima facie évidence against the sureties. If they can show by cir- 
cumstances or otherwise that the balance charged, in ^hole or in part, has 
been misapplled by the eoUector prlor to the new appointment, they are not 
liable for the sum so misapplled." 

In the Boyd Oase, which was an action on the bond of a receiver 
of public moneys arising from sale of the public lands, it appeared 
that during the term of the bond he reported in his officiai reports 
the receipt of large sums as from the sale of public lands. Upon 
default his sureties were sued for the sums so reported. Their dé- 
fense was that Boyd had never received the money so reported; that 
the charges so made were for lands which Boyd had entered in his 
own name, or in the name of others for his beneflt, after his term of 
office began, but bef ore the exécution of his bond ; that the lands so 
sold had never been paid for, Boyd simply charging himself as re- 
ceiver in his accounts, as if the money had been paid, and carrying 
forward thèse charges in his subséquent reports. It was contended 
in that case, as in this, that any évidence contradicting the entries 
against himself and his officiai reports should be excluded as in- 
compétent. Upon that point the court said: 

"It has been contended that the returns of the receiver to the treasury dé- 
partment, after the exécution of the bond, which admit the money to be then 
in his hands to the amount dalmed, should be conclusire upon the sureties. 
We do not think so. The accounts rendered to the department, of money re- 
ceived, properly authenticated, are évidence, in the first Instance, of the In- 
debtedness of the offlcer against the sureties, but subject to explanatlon and 
contradiction. They are responslble for ail the public moneys which were in 
his hands at the date of the bond, or that may hâve corne into his hands after- 
wards, and not properly accounted for, but not for moneys which the offlcer 
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infl,yj dipopiç. falsely to adroit, la h^is hands, In hls accoijBt? wlth[l^e goTeni'- 
mènt ' Thé' suretleè cahnot W\èoncluded by à fabricateçï açoount of thelr 
I»rinolpal witfa hls creditors. Jîiey may also induire into'ttie r^Jlty and truth 
of S^ilpabaactlonsféïrsttagr tietween them. The prlnelplë 'hae been asserted 
and afipjietjby tbis court in several cases." il 

It Ts^ili be obsërved that in the Boyd Case thé fraud by which 
lanà^ Md been entered withôut the actual pa;^ent of the entry 
monéyi— à'thing abëolutely prbhibited by law — Iiati been committed 
befoî'e tbe obligatièi of his sureties began. Tl^èy. were therefore 
not liâblè for a TÎôration oflaw committed befèté his bond was 
given: ' 

In Giratilt's CaSè, who was also a receiver, the facts were the 
samé as Ih the Boyd Case, wjth this important distinction: G-i- 
rault'S fraud in entérihg lands without actual payment was commit- 
ted duriiig'' the currency of hîs bond. The bond was conditioned that 
he should faithifully discharge the duties of his ofQce. While the 
sureties WePe not estopped to show that in fact he had received no 
money, aàd that Ma reports tp the contrary were false and untrue, 
yet the probf which estabiîshed this fact established a fraud for 
which his Bureties were liable. In Girault's Case the question arose 
upon the s^fflciency oif a plea which set ont the manner in which 
GiraUlt hàd defrauded the goVemment, and the circumstances under 
which hé hâld chargèd himself'for money which iû fact he had never 
receired. The plea was héld bàd because, as the court said: 

■'The condition of the bond la that Glrault shall falthfnily ©xecnte and dis- 
charge thé dntles of Mis office as à receiver of the public moheys. The de- 
fend-ants hâte bound themselves for thè fulflllmént of those duties, and are, 
of course, reéponsible 'foi* the véty Ifraud committed by that offlcèr, which la. 
sought to be set up hère in bar of the action on the bond." 

Proceeding, the court distingUishes the case from Boyd's by 
saying: -• •! • ' '^^ ; 

''Theré thé' r«celpts which had been returned to the treasury departmentv,, 
upon which^eindebéedness was fotinded, and which had been glven on ein- 
triea of the public lands without esactlng the money, in fraud of the goyem- 
merit, were ttU given before the exécution of the officiai bond upon which the 
suit , was bfought Théir surétiès were therefore not responslble for the- 
fratid, and it wàs thofee transactions on the part of the receiver which had 
transpired aniierlor to the tlme when the sureties became answerable for the 
falthful exécution of his duties. in respect to which It was held that they 
could not be estopped by hls returns to the govemment" 11 How. 30. 

The bond now in suit is not the bond of a swom public ofiS- 
cial. In a more important particular still is it distinguishable 
from the bb'nds intolvêd in ail the cases cited abôve. It is this: 
Ail thosé bOflds bound the sureties for the faithful discharge of the 
duties of the office occupîed by their principal. The bond in suit 
is remarfeable in that the only obligation lof the surety is that it 
will make good and réimburse "such pecuniary lose, if any, as may 
be sustainefil by the employer byreason of fraud or dishonesty of 
the emploj'ed in coti|iectîon with the duties referred to, amounting 
to einbezzlement or larceny, which may be committed and diseor- 
ered during the continuiince of said term or any renewal thereof, 
and witMn tbree mdUths from the death, dismissaJ, or retirement. 
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of the employed." No circuiûstance tending to make out any es- 
toppel in pais appears in the case. The gênerai secretary of the 
order, who audited claims and drew drafts on the treasurer for their 
payment, was not dépendent alone upon the reports of the treasurer 
as to either amount or date of his receipts. Ilnder the laws of the 
association the subordinate lodges, called "hranches," sent to the 
secretary duplicates of ail letters of remittance to the treasurer 
on printed forms required to be used. From thèse duplicate notices 
the treasurer was enabled to learn when and what remittances 
had been received by O'Brien. 

The insistence of the plaintifE is barren of ail circumstances which 
would tend to move the conscience of a court, and is, in substance, 
this : 

"It may be true that the $21,000 with which I seek to charge you, In addi- 
tion to the sum adjud.^ed asralnst you, did not corne to O'Brien's hands dur- 
ing the term eovered by your bond, and that he in fact ëmbezzled that sum 
before you undertook to guaranty his honesty, yet he bas inade entries on my 
books, and executed receipts and written letters of advice, while you were 
on his bond, whereby he admitted this sum dld come to his hands dm-ing the 
currency of the bond, and you should not be now allowed to show that he did 
not receive and embezzle that money at the dates he bas admitted he re- 
ceived it" 

There is neither sound morals nor natural justice in this effort to 
shut out the truth and fix a liability upon the défendant for a dé- 
falcation occurring before it became obligated as a surety. Neither 
is there any principle of public policy or of settled law which would 
close the door to the truth under a bond such as that hère involved. 

We pass to another question: During O'Brien's preceding term 
he failed to pay certain drafts drawn during that term. Thèse 
drafts were carried forward into the new term, and then paid out 
of current receipts. The contention of plaintiff is that thèse drafts 
should haTe been paid out of balances which should hâve been 
in his hands at the end of the preceding term; that, if the funds 
which ought to hâve been in his hands for that purpose had been 
theretofore ëmbezzled, he could not make good a former défalcation 
out of the funds of his new term ; and that the payment of thèse ob- 
ligations out of the funds which came to his hands during the new 
term was in itself such a misappropriation as fixes the liability 
of his surety for the new term. The business of this association 
was not conducted in such a way that the obligation of the order 
was discharged when an assessment was made sufflcient to meet it, 
Assessments were made, from time to time, of amounts deemed 
suiïicient to meet death losses accnied, pay expenses, and provide 
a sinking fund. The liability of the order was not extinguished 
by the misappropriation of the fund thus assessed to meet ac- 
crued and flxed obligations. The funds coming to O'Brien's hands 
were not so earmarked as to amount to an appropriation of a par- 
ticnlar dollar to the payment of a particular claim. If assessments 
were made sufficient to meet certain death claims, and the fund 
came to the hands of O'Brien, thèse claims were not thereby extin- 
guished. If O'Brien ëmbezzled the fund so appropriated, the asso- 
ciation was not thereby relieved of liability. The claims were ob- 
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ligations of the; order, and eontinued to bè obligations until paîd. 
When thèse obligations were paid ont of subséquent funda of 
the order, it was only a case wh.ere the debt of tbe association was 
paid ont of its own funds. No species of reasoning can make the 
application of the plaintififs own money to the payment of its own 
obligations either embezzlement or larceny. The fund which had 
been provided for the payment of thèse claims had been already 
embezzled. The loss thus sustained should be borne by the bond 
in force when the default occurred. For that loss the new bond 
is not responsible. 

It is assigned as error that thé circuit judge, in his charge, re- 
ferred to certain deposit tickets as having been "put in bank by 
O'Brien." The error assigned is that there was no évidence "that 
he did see or ever saw thèse slips, or that they are in his hand- 
writing, or that he ever authorized it to be done." Neither plaintiff's 
assignment nor brief points ont the évidence relating to thèse slips. 
The reply brief of the défendant is equally barren in citation of 
the record on this point. The resuit is that a needless labor has 
been imposed upon the court, only to find that the assignment is 
bad. The testimony of the accountant, Goodwin, aad of the bank 
cashier, Davies, makes it circumstantially clear that the slips in 
question were the usual memoranda made by depositors, accompany- 
ing a deposit. They wereproduced as deposit slips, which came to 
the bank in the usuaJ way, with évidence that they corresponded 
with (yBrien's account on the books of the bank. Ho objection was 
made below that they were not slips made by O'Brien, or authorized 
by him, and the court was entirely justifled in referring to them as 
it did. We flnd no errors of which the plaintiff can complain. 

The defendant's first assignment of error is too gênerai, and 
violâtes the eleventh rule, which requires that each error intended 
to be asserted and relied upon shall be set ont separately and par- 
ticularly. The assignment is in thèse words: 

"The court erred In striklng out the pleaâ to plaintlff's déclaration. They 
were compétent and proper, and avallable under the statute as notices of dé- 
fense, at Içast" 

Any o'idenoe which would hâve been compétent under the flrst 
and flfth pleas stricken out would hâve been equally compétent 
under the second and third pleas, and in point of fact ail the évi- 
dence offered on the part of the défendant which was compétent 
under either of thèse pleas was admitted under defendant's second 
and third pleas. 

By the fourth, sirth, and seventh pleas, matters were presented 
presumably for the purpose of avoiding the bond, as having been 
procured through fraud and misrepresentation. The sixth plea 
was clearly bad, in that it did not connect the défendant by any 
averment with the alleged fraud or concealment or misrepresenta- 
tion. The seventh plea, in addition to other objections, was bad 
as a double plea, presenting two défenses: First, that plaintiff 
knew O'Brien to be a defaulter; second, that if it did not so know, 
it ought to hâve known. The fourth and seventh pleas, stricken 
out, were as follows: 
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"(4) The défendant for further plea says that, at and before the exécution 
and acceptance of the bond sued on, said O'Brien was a defaulter to plaln- 
tiff, whlch fact was known to them and concealed from the défendant, 
wherefore said bond Is void, and of this It puts itself upon the country." "(7) 
For further plea, défendant says that plalntlff represented to défendant that 
It had examlned O'Brien's accounts as suprême treasurer at the tlme the 
bond sued on was executed, and f ound them correct, when In truth he was a 
defaulter then-, and plaintifE knew it, or could hâve done so by the exercise 
of diligence, wherefore the bond is void, and of this it puts itself upon the 
country." 

The bond refers to certain "statements and déclarations" relative 
to the "duties and accounts" of O'Brien, which it recites had been 
"heretofore delivered to the company," and constitutes and "forma 
the basis of the contract hereinafter expressed." This statement 
so referred to and made a part of the contract was in writing. It 
consisted of a séries of questions and answers propounded to Mr. 
Coleman, as président of the plaintifl association, and answered by 
him. Thus the parties put in writing the statements and déclara- 
tions of the plaintiff, which were to be treated as the basis of the 
contract. Neither of the pleas above set out undertakes to make 
any issue upon the représentations so elicited, and made a part of 
the agreement If that statement involved no misrepresentation 
or fraudulent concealment, then the contract would not be affected 
by loose paroi statements, or by concealment of facts about which 
no inquiry was made, or by conduct upon which no reliance was 
placed. Neither plea presented in proper form any material dé- 
fense, and there was no error in striking them out. 

The second assignment is bad. When the bond in suit was 
offered to be read, the foUowing colloquy occurred: 

"Mr. Wheeler: I désire to read the bond. Mr. Bâtes: We object until it 
is proven, and because the bond offered varies from one declared on. Court: 
Any plea of non est factum? Mr. Wheeler: No, sir. Court: Eead it" 

No exception was taken, and the yariance was not pointed out. 
The assignment now undertakes to point out that which should 
hâve been deflnitely stated when the objection was made. The 
alleged variance is as to the termination of the bond, the déclara- 
tion stating July 1, 1893," and the bond showing that it ran until 
July 1, 1892; a clérical error in drafting a déclaration, which could 
hâve been easily corrected if counsel had conformed to the well- 
understood rule, which requires that when an objection is made 
to évidence the ground of the objection must be speciflcally stated, 
This ruling carries with it the twentieth assignment of error. 
Mitchell V. Marker (decided May 8, 1894) 62 Fed. 139. 

The third assignment is bad for the same reason, When the 
plaintiff offered its charter in évidence the counsel for défendant 
said, "I suppose we might treat it as read, subject to exception." 
No exception was afterwards made, and it must be regarded as 
read by consent, It is too late to présent an objection now, or 
assign a ground for objection not pointed out in the flrst instance, 

Defendant's fifth assignment of error is in thèse words: "The 
court erred in excluding the évidence offered by défendant that the 
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bond suèd on was presented ànd accèpted by plaintiff, in Cinciù- 
nativ oh' iH 2()t]i of July, 1891," The coïirt constnied this bond as 
in effeotîi'om tbe ist day of July, 1891. The récital in the bond 
is tàatï'it waa "made Jnly Ist, 1891." The back of the bond is 
indorëëd fts follows: "Amount insured, flfty thousand dollars; an- 
ûtial pÎFëniiuin, $375.00; date ôf laond, Jnly 1, 1891; expires July 1, 
1892." The bond is dated July 10, 1891-. The clçar presumption is 
that the défendant company undertook to indemnify the plaintiff 
against loss from embezzlement from the time the bond purports 
to hâve been iùade, July 1, 1891, for the teiin of One year. It re- 
céiTed a premium froÉi the plaintiff covering one year expiring 
July 1, 1892. With référence to bonds of this kind, execnted upon 
a considération' and by a corixjrâtion organized tO make such bonds 
fbt profit, the rule of coûstmctioïi applied to ordinary sureties is not 
a'|)ï)licable. The bond is in the terms prescribed by the surety, and 
àtty doubtful language should be construed most strongly against 
thé suréty, and iû favor of the indemnity which the assured had rea- 
sbnable ground to expect. The rule applicable to contracts of 
flre and life ifisûrance is the rule, by analogy, most applicable 
tô' a contrâct likè that in this casé. We think the learned circuit 
jildge was not in èrror in holding this bond as relating to the date 
when it pttrported to hâve been made, July 1, 1891, and that évi- 
dence as to when it was accepted was immaterial. 

The twenty-Becond assignment of error is as to the instruction 
of the court as to when this bond went into effect, and is likewise 
overniled. 

The twelfth and thirteenth assignments of error may be consid- 
ered together. They are as f ollows : 

"(12) The court erred In refusiilg to allow Mr. Hall, superintendent of de- 
fendant Company, to détail the conversation had with T. J. Larkin, vice prés- 
ident of the défendant at the time of maklng application for the bond in 
question, as to the laws of the order, recently amended, mentioned by Prési- 
dent Ooleman In his letter, and to which defendant's attention was called by 
plaintiff. (13) The court erred in excluding from the jury the testimony of 
Hall, superintendent of the company, that the company refused to exécute 
the bond for O'Brien unless the certiflcate should be requlred from the cash- 
ier of the bank Where the order's accounts were kept, to be f urnished to the 
suprême secretary of the order every Monday morning, showing the amount 
on hand at the close of business on the precedlng Saturday night." 

The contract in question must speak for itself. The only déclara- 
tions and représentations which the parties chose to make a part 
of or thè basis of contract were the représentations and déclarations 
contained in the written questions propounded to Mr. Coleman, as 
président bf the Catholie Knlghts, and his written answers thereto. 
Besides, it nowhere appears that Mr. Larkin, the vice président of 
the Catholie Knights, had any authority whatever to mal^e any con- 
tract or make any représentations with regard to the methods of 
business in the treasurer's office, nor in regard to the législation 
of the order concerning assessments and disbursements. We think 
the court was not in error in ruling that conversations with Mr. 
Larkin were not admissible to change or modify the contract in 
any way. 
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Thè foTirteenth and flfteenth assignments of error are dépendent 
upon a like question. The défendant company offered to show that 
O'Brien was short on the 25th of AprH, 1891, about $40,000. It also 
offered to show that O'Brien was short in the funds of the order 
$61,000 at the time of the application for this bond. Upon objec- 
tion the évidence was excluded. If this condition of O'Brien's 
atf airs was unkriown to the plaintiff order at the time this bond was 
applied for and accepted, such évidence would hâve been wholly 
immaterial. The only représentation made by Mr. GJoleman, and re- 
ferred to in the contract as being the basis of contract, was in an- 
sWer to question 13 of the statement delivered to the défendant com- 
pany. That question was this: "When were the accounts last 
examined, and were they in every respect correct?" To this ques- 
tion Mr. Coleman answered: "May, 1891, and reported correct by 
■examiners, — three suprême trustées." This évidence tended in no 
way to show that Mr. Coleman's answer was untrue. His représen- 
tation was that three examiners had examined O'Brien's accounts, 
and reported his accounts correct. Now, if such an examination 
was made, and such a report was made to the council of the order, 
Mr. Coleman's représentation was in ùo respect untrue. The par- 
ticular ofler covered by this exception emb races no offer to show 
that Mr. Coleman, or any other offlcer of the order, at the time 
this bond was applied for, knew that Mr. O'Brien was a defaulter. 

The nineteenth assignment must be ovemiled for the reasons 
above stated, as well as for the additional reason that the testimony 
sought to be elicited from Albright was hearsay. It was not shown 
that Mr. O'Brien was présent, and the members of the committee 
making the examination, which it is alleged showed a défalcation, 
was the best évidence of the fact. It was incompétent for Albright 
to say what he heard a member of that committee say, especially 
in the absence of Mr. O'Brien. 

The three assignments last mentioned are likewise bad, because 
there was no issue presented by the pleas for the purpose of avoid- 
ing the contract as procured through fraud. In ruling upon the as- 
«ignment alleging error in striking out certain pleas, we hâve shown 
that in our judgment none of the pleas strieken out tendered any 
issue of fraud going to the validity of the contract. Neither of 
the pleas upon which the case was tried made any such issue, 
^nd the évidence excluded, and made the subject of assignments 14, 
15, and 19, was immaterial. 

The twenty-third assignment of error is in thèse words: 

"ïhe court erred in charging the jury: 'But dld the officers know— did 
the représentatives of this plaintiiï linow— that O'Brien was committing thèse 
defaults? And, if so, were they known during the currency of this bond, 
that is, during the time this bond was in force? I may say to you that 1 
thlnk the proof fails to show any such thing. Some complaints were made, 
but, upon investigation, complaints were found to be without foundation. 
There were not a great many complaints during the term of this bond, which 
is from the Ist of July to the lOth of September; and there is no évidence, 
as I eau couceive, indicating that thèse plaintifïs knew that there was 
any défalcation during that period, — during the currency of the bond,— so far 
as O'Brien was concerned.' Defendant's counsel Insist this waa the point 
.proof was excluded upon; that it was for the jury to détermine whether 
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plj^iitJjï -knew of O'BrlMi's defaults; and that, as preeented, the charge waa 

iiil^ljèadiii^*''" 

There mwi QO error in thia. No coippetent évidence, upon which 
ft verdict could hâve been based, was submitted to tlie jury, wMch 
would hâve justifled a verdict based upon the failure of the officers 
of the Knights to màke prompt communication to the défendant of 
açts of fraud or dishonesty in O'Brien, discovered during the life 
of defendant's bond. Neither was any material or comi)etent évi- 
dence exclnded, so far as is pointed ont by valid exception and 
proper assignment of error, which should bave been admitted as 
bearing upon such a défense. It was not improper for the court 
to withdraw that défense from the considération of the jury. 

The defendant's fourth, ninth, eleventh, seventeenth, ajid eight- 
eenth assignments of error are insufficient, in that they are not 
in c<Mnpliance with nile 11 of this court, which requires that, "when 
911 error alleged is to the admission or rejection of évidence, the 
assignment of error should quote the full substance of the évidence 
admitted or rejected." 

The remaining assignments hâve been examined an4 are over- 
ruled. They are either immaterial, or not well taken. To rule 
upon them in détail would extend this opinion to an unpardonable 
length, and prove of no particular interest. 

The judgment must be affîrmed. Each party will pay one-half 
tJtie costs of this court 



McDONALD v. CITY OF TOLBDO. 
(Circuit Court, N. D. Ohio. June 23, 1894.) 

1. Mtoîicipal Corpohations— Obsthucted Strebts— Snow and Ice. 

A City situated in tlie latitude of northem Ohlo Is not bound, as a matter 
of law, to remove, even from Its principal streets, snow which fell, during 
an unusual storm, to the depth of four feet; and the fact that the snow 
has remained a week, and has beeh piled up by the street-car companies, 
in clearing their tracl^, and become frozen and hard, is notice to the pub- 
lic, as weU as to the city authorities, of its dangerous condition, and there- 
fore the public is bound to exercise care In driving. Chase t. City of 
Cleveland, 9 N. H. 225, 4é Ohlo St 505, applied. 

8. Same— Pbbsonal Injueibs— Plbading. 

In an action for injuries sustalned in driving upon a street obstructed 
with snow and lee, plalntlff averred that the accident was caused because, 
In turning from one street into another, It was necessary to pass round a 
Street car standing upon its track in the latter street, and that in so doing 
his horses were frightened by the sudden startlng of the car, and drew 
hls buggy over the ice, and overtumed it. Held that, in the absence of any 
further averment on the subject, it should be assumed that the car had 
merely stopped to take on or discharge a passenger, and that, therefore, It 
was not necessary for plaintIfE to drive around it 

This was an action at law by McDonald against the city of Toledo 
and others to recover damages for personal injuries sustained in 
driving upon the streets. The city demurred to the pétition for 
want of facts suflBcient to constitute a cause of action, 

Hurd, Brumback & Thatcher, for plaintiff. 
0. F. Watts, Oity Sol., for défendant. 
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EICKS, District Judge. Tlie averments of the pétition are tliat 
on the 12th day of February a severe and violent snowstonn pre- 
railed in the city of Toledo, which left the snow, on or about where 
Cherry street and Collingwood avenue intersect, drifted to a depth 
of between 4 and 5 feet; that Cherry street is one of the principal 
streets and thoroughfares of the city; that the street-car tracks on 
the street are double, and occupy about lé feet, and that the street 
is paved 44 feet between curbs; that said snow had been carelessly 
cleared from the railroad tracks by the défendant street-railway 
Company, and pUed up in a conical mass on the remaining parts of 
the street to the depth of 4 to 6 feet, until it packed and froze so 
as to become a hard.mass, rendering said street dangerous; that 
platatiff was driving with two horses in a carnage on CoUingwood 
avenue from a northerly direction, and turned onto Cherry street, 
and at said crossing of CoUingwood avenue it became necessary to 
pass around a car of the Toledo Consolidated Street Kailway, which 
was standing on its track on Cherry street; that while so driving 
around said car the servants of said street railway carelessly started 
said car, and the noise frightened plaintift's team so that they 
jumped towards the side of said street, and drew plaintifE's buggy 
upon and over said hardened mass of snow on the westerly side of 
said street, in such manner as to overturn said buggy; that plain- 
tifC exercised due care in the driving, and was without fault, and, 
but for the existence of said mass of snow piled in said street as 
aforesaid, he could hâve controUed and stopped his team before said 
buggy was overturned; that each of said défendants had notice of 
said piling of snow on said street. 

The case of Chase v. City of Cleveland, 44 Ohio St. 505, 9 N. E. 225, 
is relied upon in support of the demurrer. In that case the plaintiff 
fell on a slippery sidewalk, made so by the natural fall of snow, 
which froze, and had been smooth and slippery. The street was 
averred to be a public highway within the corporate limits, and it 
was charged that the city had, or might hâve had, notice of the dan- 
gerous condition of said walk. The walk was- otherwise in good 
repair. The suprême court held the pétition insufiScient to show 
négligence. The reasoning of the court is that a fall of snow is a 
temporary impediment, and perhaps a danger, which is fréquent in 
northem cities, and to impose upon a municipality the duty of re- 
moving snow or removing ice from sidewalks would be an onerous 
burden, involving great expense, and that, unless very exceptional 
conditions are shown, it would not be négligence to fail to remove 
such impediment or danger from the sidewalks. It is sought to 
distinguish the case at bar from the Chase Case, ârst, because this 
obstruction was in a principal thoroughfare, and because it was the 
resuit of an unnatural and violent storm, and therefore the city had 
notice of unusual obstruction to travel that would be caused there- 
by. It is f urther insisted that the city had notice that this obstruc- 
tion was made greater and more dangerous because the street-rail- 
way Company was permitted to scrape the snow from its tracks,^ 
and pile it upon the streets, and that said pile of snow was permitted 
to remain in the street for seven days, and so froze as to become 



'62 FEDEBAL HEPORTEE, VOl. 63^ 

hàrdeûed. fiât it istO be observed tliat ail thèse unusuàl and ex- 
*!è|)ttonal coaiiitiônB T^hich are relied upon to carry notice to the 
éity 'of the datogêrouS'Character of tke obstructions in- the atreet, 
laiaj' likewiSèlfe't'elîed upon to carry notice to |)laintifif of the dan- 
gers* iëimight^natutelly expect. For, as the suprême court said 
in the Chase Ca^, the city "is bound to exercise only ordinary care, 
tp tftke feuch measurés as are reasonably to be required and adéquate 
In Tiew of thè ordinary exigencies." The conditions set forth in 
thè ï)etition arb exoeptional and rare. A fa!l of four feet of snow 
in tttte storm la tare, evèn in this section. Is the city bound to re- 
rtoore four feet of snôw from eveh ite prilicipal thoroughfares? 
There are maiiiy sUch în Toledo, and they are«of great length. The 
court inay tabé jùdicial notice of such fàcts. It would be a hardship 
to itïipose upon the taxpayers, through thëîr city authorities, the 
burdèli of rèmwing siow and ice resulting f rom such a stonn withîn 
«0 short a pJttiod. ' 

Thé avennént in the pétition is that the accident was caused be- 
càuse it was iiécessâry (for plaintifl) to pass around a car of the 
Tolfedo Consolidated étreet-Railway Company, standing on its track 
on Cherry streèt It is not averred that this car had stood there 
for a long timé; or wotild be compelled toâtand there for a long time, 
«o as to show the necessity to drive around it I think, in the ab- 
sence bf such à^n averment, the court is warraôted in assuming that 
it was a stop tO' také on or discharge a passenger. I think this as- 
sumption ought to be rebutted by ' an afflrmative allégation which 
would show soiùé négligence or act tending to establish négligence 
on the part of such défendant, because the exfcèptional storm which 
left four to flve feet Of Snow on the street wèuld impose upon plain- 
tiff mbre care àbd caution în driving abotlt the streets. In such a 
condition of the street, travel might be substantially suspended, 
aad persons who persisted trying to drirè oyer such snow banks 
would be chargea with notice, and to observe more than ordinary 
care. ' In such Conditions the driving out of the way to avoid a street 
«ai* only stopping'for a moment would not be "necessary." 

Foi* thèse reasons, I do not think the pétition states facts nec- 
essary to make out a case, and the demurrer will therefore be sus- 
tained. 



LAWRENCE et al. v. PORTER et al. 

(Circuit Court of Appeals, gixth Circuit May 28, 1894.) 

No. 122. 

Damages— CoNTBAOT fok Salb of 6ooe|S'— Rkpubal to Dblivbk. 

On a, contrapt for sale of goods on crédit, where the seller refuses to dé- 
lirer tbem, bijt ofCei^ to dellver fof cash at a reduced price, the réduc- 
tion more thaii equalizing the interest for the term of crédit, the buyer, 
nDt;alleging inabillty to pay cash, but that he was unable to obtain the 
goods from others than the seller at the place of dellvery or other avail- 
able marliet, cannot recover damages on the ground that he had bought 
for resale at another place at an advance ovcr the contract price and cost 
■ of transportatlon, and the seller was informed of that purpose. 
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In Error to the Circuit Court of the United Statea for th'e West* 
em District of Michigan. 

; Thia was an action by Ida A. Lawrence and Frank Lawrence, ad» 
ministrators of the estate of Lorenzo J. Bovee, deceased, against 
William T. Porter, Cliarles L. Ames, and Abel H. Frost At the 
trial the court directed the jury to flnd for défendants. Judgment 
for défendants was entered on éie verdict Plaintiffs brought error.. 

Bundy & Travis, for plaintiffs in error. 

Walpole Wood and Taggart, Knappen & Denison, for défend- 
ants in error. 

Before TAFT and LUETON, Circuit Judges. 

LTJRTON, Circuit Judge. This is an action for "breach of a contracl 
of sale brought by the buyers against the sellers for failure to délirer 
a large quantity of lumber according to the terms of the agreement 
The lumber was to be delivered by the défendants at their mill, ou 
vessels to be fumished by the plaintiffs, during the shipping season 
of 1890. As each cargo was received, the buyer was to give ao- 
ceptances, payable in 90 days. Ai ter the delivery of one cargo, tlie 
défendants refused, for no suflScient reason, to deliver the remainder 
upon the terms of the bargato, but offered to supply the lumber 
needed to complète the bill at a réduction of 50 cents on each 1,000 
feet, for cash on delivery over the rail of plaintiffs' vessels and at the 
time when delivery was required by the broken agreement. The 
buyers stood upon their contract, and demanded delivery upon the 
crédit therein stipulated, and refused to take the lumber offered by 
the delinquent sellers on any other terms than those contained in 
the agreement There was évidence tending to show that the quan- 
tity and quality of lumber contracted for, and of the dimension» 
designated, could not be procured at the place of delivery from 
others than the défendants, or at any other available market in time 
for shipment according to the terms of the contract; that the lum- 
ber was intended for resale at Tonawanda, N. Y.; that défendant» 
were so informed; and that the market value of such lumber at 
Tonawanda, after deducting freight and hauling, was considerably 
above the contract price. 

The évidence of the plaintiffs established that the défendants were 
able to comply with their proposai to deliver the lumber required 
by the agreement during the period flxed for delivery in the agree- 
ment. This makes it unneeessary to consider the plaintiffs' assign- 
ment of error to the ruling of the court that the burden of proof was 
on the plaintiffs to show that défendants could not hâve complied 
with their ofler to fiU out the bill for cash at a reduced price. 

There was a jury and verdict for the défendants in compliance 
with a charge to that effect 

The case must tum upon the error assigned upon the charge of 
the court, the other errors assigned being immaterial. 

The view of the circuit court upon the question of law upon which 
this case in its présent attitude must tum, as expressed in the rul- 
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îngs tnd change, is wèll summarîzecl in the concluding paragrapK 
taken from the charge: 

"In this case tHè ootirt Is of the opinion that upoa the case made by the 
plaintlfft althOTïgh he has establlshed a breach of contract, yet the évidence 
shows that the défendants offered to fumish the identjcal articles contracted 
for at a price not greater than the oontraet priée, and so no légal damage 
has resulted to thë plaintiff In conséquence of the breach of the contract, and 
for that reason the plalntifC Is not entltled to recover. This being the judg- 
ment of the court, as a matter of law upon the facts, as the plaintiff claims 
them to be, th^e remains only the duty of renderlng a verdict for the de- 
fendants." 

The gênerai mie îs that, for a breach of contract to deliver goods 
under an executory contract of sale, the measnre of recovery is the 
différence between the contract pricfe and the market value at the 
place of delivery at the time the contract was broken. If the goods 
cànnpt be procured at the place of delivery, then resort must be had 
tô tiHe nearèst available market. Tower Co. v. Phillips, 23 Wall. 
471. The damage tiius measui-ed is the ordinary and usual damage 
incident to such a breach, and is recoverable tinder a déclaration 
which simply sets ont the contract and the breach. Plaintiffs' 
déclaration contains the usual common-law counts. Under the 
practice in Michigan, the défendants demanded from the plaintiffs 
a bill of particulars, setting out the.particidar damages they had 
sustained. The bill was deliveredi but it did not show any damages 
other than the gênerai damages recoverable under a gênerai count. 

It is true that a plaintiff is not always limited to the recovery of 
gênerai damages. There may be such spécial circumstances as will 
entitlè him to recover spécial damages, "which are such as are a 
naturàl and proximate conséquence of the breach, although not in 
général fpllowing as its immédiate effects." But, if the plaintiff 
has sustained other damages than those which usually flow from an 
ordinary breach of such a contract, he must in his pleading particu- 
larize his spécial loss, so that the défendant may prépare himself 
with évidence to meet such unusual claim. Benj. Sales, § 870; 
Parsons V. Sutton, 66 N. Y. 96; Barrow v. Arnaud, 8 Q. B. 604. 
Neither the déclaration nor thfi bUl of particulars sets out or par- 
ticularizes any spécial damages sustained by plaintiffs. They are 
therefore linïited to "gênerai damages," which, for such a breach as 
the one declared on, are measured by the différence between what 
they had agreed to pay and the sum for which they could hâve sup- 
plied themselves with lumber of the same character at the place of 
delivery, or, if not obtainablé there, then at the nearest available 
market, plus any additional freight resulting from the breach. In 
case of such breach, the plaintiffs are entitled only to îndemnity 
in a sum equal to the loss they hâve sustained as a conséquence. 
Hence it results-that if the plaintiffs are able to replace the gooda 
by others, bought at a less or equal price at the place of delivery, 
or other near and available market, they hâve sustained no loss, 
and are entitled at best to nothing more than nominal damages, 
Neither the déclaration nor bill of particulars allèges any inability 
to pay cash, as demanded by the défendants. We do not, therefore, 
consider whether spécial damages might not, under some clrcum- 
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stances, be recovered, which were susteined by reason of the in- 
ability of plaintiffs to pay cash for lumber to replace that which de- 
fendants had contracted to sell them on crédit. It foUows that if 
plaintiffs were able to buy, and did not, they cannot throw upon the 
défendants any spécial losses incident to their own failùre to miti- 
gate the injury as far as they reasonably could. Sedg. Dam. (8th 
Ed.) § 741; Marsh v. McPherson, 105 U. S. 709; Warren v. Stoddart, 
Id. 224. 

The ground upon which the défendants refused to carry ont the 
sale was ostensibly their unwillingness to extend to the plaintiffs 
the crédit of 90 days provided for in the agreement of sale. They 
hâve not endeavored to show that there were any circumstances 
which justified this breach of the agreement. Crédit is often a ma- 
terial élément in a contract of sale, whereby the buyer is enabled to 
operate upon the capital of the seller. Crédit extended without 
interest is, in effect, a sale at the stipulated price less the interest 
for the period of crédit. The damage for a breach of contract to 
pay money at a particular date is the lawful rate of interest for 
the period of default, unless some other penalty is imposed by the 
agreement. So it would seem that if the buyer, in order to supply 
himself with the articles which the seller was obligated to sell, is 
compelled to bny from another, and to pay cash, one élément of re- 
covery for the breach would be interest upon his purchase for the 
period of crédit It is the well-settled duty of the buyer, when the 
seller refuses to deliver the goods contracted for, to do nothing to 
aggravate his injury. Indeed, he must do ail that he reaîsonably 
can to mitigate the loss. If the buyer could hâve supplied himself 
with goods of like kind, at the place of delivery or other available 
market, at the time the contract was broken, and neglected to do 
so, whereby he suflered spécial damages by reason of the breach, 
he will not be suflered to recompense himself for such spécial 
damage, for the reason that to that extent he has needlessly aggra- 
vated the loss. The contention of the plaintiffs is that they could 
not supply themselves at the time the contract was broken with 
lumber of the qualities and sizes mentioned in their contract, either 
at the place of delivery or at any other available market; that they 
were not required to buy from the défendants, who were already 
in default; that to hâve bought from them would operate both to 
encourage breaches of contracts, and would hâve been a waiver of 
ail other right of recovery for the breach of their agreement; that 
to hâve accepted the proposai of the défendants to supply them for 
cash at the reduced price would simply hâve been to substitute one 
contract for another, thereby enabling défendants to escape ail 
liability for a deliberate and indefensible violation of the bargain. 
They therefore insist that the measure of damage was the différence 
between the contract price and the market value at Tonawanda, 
N. Y., less freights to that point; the évidence showing that the 
lumber was bought for resale at Tonawanda, and that défendants 
were informed of that purpose. 

For a breach of contract of sale, the law imposes no damages by 
way of punishment. The innocent party is simply entitled to re- 
v.63F.no.l — 5 
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cGsrër ïlis real loaa. If tàe niarket value IS'less than tlie contract 
price, the buyer has sustained no loss. iTliis is axiomatic, and neçds 
no citation of authority. i If the plaintifEs could hâve bought at 
Ëaàt Jordan, or;at any other convenient aiid available market, at 
thèïtime of thè breach, lumber of lilte kinds, at the same price 
or à lesB price, it would be clear that they would hâve sustained 
no gênerai damageè. If they refused to âyail themselves of such 
opportunity, and thereby sustained spécial and unusual loss, by rea- 
sori of not having lumber of the kinds called for by the contract, 
or by being deprived of a profit resulting from a resale at Tona- 
wandâ, they could not recovér such spécial damage, for such dam- 
age raight hâve been avoided by replacing the undelivered. lumber 
by other of like kinds. The f act that they could only buy from the 
defeûdaiits does not affect theduty of plaintiffs to minjmize their 
loss as far as they reasonably. could. The offer to sell for cash at a 
reduceêiprice more thaneqiialized the interest for 90 days, which 
was the value of crédit. There seems to be no insurmountable ob- 
jection in, thus permitting à dëlinquent contracter to minimize his 
loss* The obligation on the bUyer to mitigate his loss, by reason 
of theseller's refusai to carry ont such a sale, is not relaxed because 
the délinquent seller affords the only dppOrtunity for such réduction 
of the buyer's daniage. Warren v. Stoddart, 105 U. S. 224; Deere 
V. Lewis, 51 111. 254. 

In Warren v. Stoddart, above cited, the essential f acts were thèse : 
Stoddart & Go. were publishers of an édition of the Encyclopaedia 
Britannica. It was a book sold only by subscription. Certain ter- 
ritory was assigned to the plaintifl, in which he was to hâve the ex- 
clusivèr right to sell the boûk on subscription. He was to hâve the 
book on a crédit Of 30 days, thus enabling him to deliver it to his 
subscribers, and obtain the means to make his own payments. 
Warren obtained a large number of subscriptions to Stoddart's 
publication. Af ter delivering a f ew numbers, he ceased to canvass 
foi? the Stoddart publication, and becàme a canvasser for a rival 
édition. Thereupon Stoddart refused to extend further crédit to 
Warren, and demanded Cash on ail his orders to supply his sub- 
scribers for the Stoddart édition. Warren demanded crédit, and 
refused to pay cash. Being unable to get the Stoddart édition from 
any other source, he, at great expense to himself, substituted the 
Scotch, or rival édition, -tvith which he furnished hiri subscribers for 
Stoddart's édition. For the loss thus sustained he sued. After 
discussing the effect upoh Warren's contract, because of his ceasing 
to canvass for Stoddart and taking up a rival work, the court pro- 
ceeded to décide the case upon the second ground of défense présent- 
ed, sayiûg: 

"But, even ^concedlng tliàt t^fe provision referred to remalned in force after 
Warren had declined to go on lihder the contract, it does not follow that, 
upon the refusai of Stoddart to give Warren a crédit of thirty days upon the 
bocks,' the latter «jould obtain a cancellation of the orders he had taken for 
Stoddart's reprint, and substitute orders for the Scotch édition, and charge 
the expense of so doing to Stoddart. The elaim that. upon a simple refusai 
of Stoâdart to allow hlm a thirtj'-dàys crédit upon the boolis as he ordered 
them,<lie could go on and substitute other orders for another boolv, and 



• LAWHÉNGE V. POÉTEE. 67 

^îharge Stoddart with the expense of substitution, amountirig to $30^000, Is, 
to say the least, a reniarkable one. The damage snstained by Warren be- 
cause he did not get the thirty-days crédit which he thlnlis he was entltled 
to is not to be measured in that way. The rule Is that where a party is enti- 
tled to thé beneflt of a contract, and can save hlinself frota a loss arlsing 
Irom a breach of It at: a trifltng expense or with reasonable exertions, it Is 
his duty to do it, and he can charge the delinquent with such damages only 
as witli reasonable endeavors and expense he could not prevent. Wicker t. 
Hoppock, 6 Wall. 94; Miller v. Marinér's Church, 7 Me. 51; Russell v. But- 
terfield, 21 Wend. 300; U. S. v. Burnham, 1 Mason, 57, Fed. Cas. No. 14,690; 
Taylor v. Read, 4 Paige, 561. The course pursued by Warren was not nec- 
essary to his own protection. He might bave paid Stoddart cash for the 
books required to fill his orders, or hâve allowed Stoddart to flll the orders 
and divide the profits of the business between them, on équitable terms. The 
law required him to take that course by which he could secure hlmself with 
the least damage to the défendant in error. Instead of this, he unnecessarlly 
destroys a valuable interest of Stoddart in the business in which they were 
jointly engaged, and then seeks to charge Mm with the great expense and dam- 
age which he brought on himself in so doing. If Stoddart violated his contract 
with Warren in refusing to flll his orders except for cash, the measure of 
Warren's damages would be the interest for thirty days on the amount of 
cash paid on his orders. As no proof was given to show that Warren had 
ever paid cash for any books ordered by him, he would only be entltled, in 
any view of the case, to nominal damages," 

The opinion in Warren v. Stoddart rests upon the tlieory that the 
buyer does not surrender or yield any right of action he may hâve 
for the breach of contract. It rests wholly upon the duty of miti- 
gating the loss by replacing the goods by others, if they are ob- 
tainable by reasonable exertion. If this duty be such as to require 
him to buy from the delinquent seller; if the article can be ob- 
tained only from him, or because he oflers it cheaper than it can be 
obtained from others, such a purchase from the seller is not the 
abandonment of the original contract by the substitution of aûother, 
nor would the purchase opéra te to the seller's advantage, save in 
so far as the damage resulting from his bad faith was thereby re- 
duced. If the seller offers to sell for cash at a reduced price, or 
to sell for a less price than the market price, though in excess 
of the contract price, with the condition that it should operate 
as a waiver of the original contract, or of any right of action for 
its breach, thèn the buyer would not be obligated to treat with the 
seller, nor would the seller's offer, if rejected, operate as a réduction 
of damages. 

The case 6f Deere v. Lewis, cited above, was a case much like 
the one under considération. The goods could be procured only 
from the défendant, who offered the goods for cash at 5 per cent, 
less than the contract price. It was held that plaintiff could re- 
cover only nominal damages, inasmuch as he could hâve bought 
the goods for less than the contract price from the delinquent seller. 

The cases of Havemyer v. Cunningham. 35 Barb. 515, and Manu- 
facturing Co. v. Randall (lowa) 17 N. W. 507, hâve been cited as sus- 
taining a différent resuit. The first case rested upon a state of 
facts very uîilike those hère involved. The other seems to hâve 
gone off upon the appréhension that, if the buyer supplied himself 
by â purchase from the delincpient seller, hé thereby abandoned 
his contract, and substituted a new agreement in place of the 



68 FEDEBAL BEPOBTEB, Vol. 63. 

b>oken bargain. \That appréhension seems unjustified. But, how- 
ever that may be, the case of Warren v. Stoddart is controlling. 
The ôffér after thé breaçh by the défendants to sell the lumber nec- 
essary to complète the contract was not coupled with any condi- 
tion operating as an abandonment of the contract, nor as a waiver 
ofany right'of action for damages for the breaclû 

The question as to whether there was error in not directing a 
verdict for nominal damages was not presented by any exception 
in the circuit court, nor raised by any assignment of error hère. We 
do not, therefore, consider it 

Jadgment affirmed. 



CITY OF ST. LOUIS V. WESTERN UNION TEL. 00. 

(Circuit Court, E. D. Missouri, E. D. July 9, 1894.) 

1. Municipal Cobpobations— Opkkation'of Oemnancb as Contract— Erec- 
tion OF TbLJEQBAPH POLEB IN STBBETi 

A City ordinahce, authorizing ■ tUé érection of telegraph pôles In îhe 
streets, requlred any company erecting pôles under Its provision to file 
an agreement permitting the clly to use "the top cross arm of any pôle 
ere<;ted, or whlçh la now erected," for telegraph purposes, free of charge. 
A Company whlch had preylously erected Its pôles In the streets flled the 
agreement required, and thereafter acqulred and erected additlonal pôles, 
and the city used many of the old and new pôles. HeU, that the ordi- 
nahce, so accepted by the company, constituted a contract between the 
city and the company, whlch became executed when the city took the 
beneflt thereof by nsing the pôles; and the subséquent imposition by the 
city of a certain charge t)er pôle for the use of the streets was a violation 
of the contract 
S. Bame— MuTUALiTt OF Contract. 

Such ordinance reserved to the city the right to prescrite any other mode 
of conducting the wires over or under its thoroughfares. HeU, that 
this dld not destroy the mutuallty of the contract 
8. Samb— Rental Value of Use of Streets for Pôles. 

A city ordinance required a payment, in the nature of a rental, for the 
use of its streets by a telegraph company's pôles, of flve dollars per pôle. 
Eélà that, although such otdinance was prima facie reasouable, that was 
no presumption that the amqunt of the charge was reasonable; and such 
sum, belng enormously greater than the value of the average adjoining 
property, was unreasonable to exorbltancy. 

This was ap action of assumpsit by the city of St Louis against 
the Western Union Telegraph Company. A trial by jury was 
waived, and the case was submitted on an agreed statement of facts, 
on which the circuit court rendered judgment for défendant. 39 
Fed. 59. On writ of error, the judgment was reversed by the su- 
prême court, and a new trial was ordered. 13 Sup. Ct. 485, 148 U. S. 
92; 13 Sup. Ct. 990, 149 U. S. 465. The case was heard on the 
agreed statement of facts and additional évidence. 

William C. Marshall, for plaintiff. 
Dickson & Smith, for défendant 

PHJIdPS, District Judge. This is an action of assumpsit, instî- 
tuted April 7, 1888, to recover the sum of |32,685, under Ordinance 
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No. 12,733, passed March 22, 1884, by the plaintiff city, providing for 
the payment of |5 per telegraph pôle "for the privilège of using 
the streets, alleys, and public places thereof." The case was tried 
in this court, without the intervention of a jury before Judge Thayer, 
resulting in a judgment for défendant. See 39 Fed. 59. On writ of 
error to the suprême court, this judgment vras reversed, and the 
cause remanded for a new trial. See 148 U. S. 92, 13 Sup. Ot. 485 ; 
149 U. S. 465, 13 Sup. Ct. 990. On remand, the cause has been 
heard before me, a jury again being waived, on the original agreed 
statement of facts and additional évidence. 

Under the décision of the suprême court, two principal questions 
are involved on this retrial, left open for the development of addi- 
tional proof : First, did section 8 of Ordinance No. 11,604, adopted 
February 11, 1881, on its acceptance by the défendant, and its 
érection and acquisition thereafter of additional pôles, and the use 
by the city of both the old and new pôles, which use yet continues, 
constitute a contract between the city and the company, which 
would be violated by the enforcement of said Ordinance No. 12,733? 
and, second, is the exaction of flve dollars per pôle, imposed under 
the last ordinance, so unreasonable that the court ought to inter- 
pose and set it aside? 

Said section 8 is as follows: 

"Any Company erecting pôles under the provision of this ordinance shaJl. 
before obtaining a permit therefor from the board of public Improvements, 
file an agreement in the office of the city register, permitting the city of St. 
Louis to occupy and use the top cross arm of any pôle erected, or which 
Is now erected, for the use of said city for telegraph purposes, free of 
charge." 

I am unable to agrée wîth the contention of the leamed counsel 
for the city that the first inquiry is precluded by the décision of the 
suprême court. It is as much open for admission of additional 
évidence, and for verdict on the facts, as the second proposition. 
AU that can reasonably be inferred from the discussion by Mr. 
Justice Brewer is that, from anything appearing in the évidence 
then in the record, he was unable to find that the company, since 
the adoption of the Ordinance No. 11,604, had doue any act under 
section 8, nor, of conséquence, it must be assumed, had the city en- 
joyed the beneflts thereof, so as to make a predicate for an executed 
contract containing the éléments of an estoppel. After comment- 
ing on the absence of proof on this issue, he said: "It is unneces- 
sary, however, to consider thèse matters at iength, for on a new trial 
the facts in respect thereto can be more fully developed." 

The évidence now shows that, of the 1,509 pôles, the city, since 
1881, has been using 834 for its wires, and fire "hoodlum" signal 
boxes, and in some instances has as many as 8 wires on one pôle; 
and, since the adoption of Ordinance No. 11,604, the company has 
purchased 280 pôles of another company, and erected 104 new pôles, 
the top cross arms of which the city has, presumably, since occupied. 
Certainly, as to the 384 pôles acquired and erected thus by the com- 
pany, there ought to be no question but that this was an act in exé- 
cution of the provisions of said section 8, and would clearly come 
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within the thought of Mr. Justice Brewer as constituting an estoppel. 
If 80, I am nnable to perceive kow there oan be ânj logical escape, 
on principle, from the application of tlie rule to the entire user by 
the plaintiff. 

I understand the law to be that the grant of an easement or a use 
by the state or municipality like the plaintiff city, by ordinance, 
with a condition attached to be performed by the grantee bénéficiai 
to the grantor, when accepted by the grantee and acted on by both 
parties, constitutes a contract between thein, from which neither 
party can recède, except upon the tenus provided for or contem- 
plated by the contract. Dill. Mun. Corp. (3d Ed.) par. 472; City of 
New Orléans v. Créât Southern, etc., Co., 40 La. Ann. 41, 3 South. 
533; Kansas City v. Corrigan, 86 Mo. 67; State v. Corrigan St. Ey. 
Co., 85 Mo. 264; City of Quincy v. Bull, 106 111. 342; Com. t. New 
Bedford Bridge, 2 Cray, 339; Chicago v, Sheldon, 9 Wall. 50; 
Goast-Line E. Co. v. Mayor, etc., 30 Fed. 646. 

A grant is a contract. Chief Justice Marshall, in Fletcher v. 
Peck, 6 Cranch, 136, said: 

"A contract Is a compact bétween two or more parties, and Is either ex- 
ecutory or executed. An executory contract is one in whicli a party binds 
himself to do or not to do a particular tlilng. A contract executed is one 
In whlch ttie object of the contract is performed; and this, says Blackstone, 
dlffers in nothing from a grant. A contract executed, as well as one whieli 
Is executory, contalns oblig-ations binding on the parties. A grant, In its 
very nature, amounts to an extinguishment of the right of the grantor, and 
implies a contract not to reassert that right A party is therefore always 
estopped by hls own grant." 

In City of New Orléans t. Great Southern, etc., Co., supra, where 
the city, after granting the right to the telegraph company on con- 
dition of furnishing to the city certain free téléphonie facilities, 
sought to impose a charge of five dollars per pôle, the court, inter 
alla, said: 

"Either she is bound according to the terms of her proposition accepted 
and acted upon by défendant, or she is not bound at ail. Obviously, upon 
the clearest considération of law and justice, the grant of authorlty to dé- 
fendant, when accepted and acted upon, became an irrévocable contract; 
aud the city is powerless to set It aslde, or to interpolate new or more onorous 
considérations therein." 

So in Eutland Electric Light Co. v. Marble City Electric Light Co., 
26 Atl. 635, the suprême court of Vermont say: 

"An ordinance authorizing a téléphone company to maintain Unes on its 
streets, wlthout limitation as to time, for a stipulated considération, wlion 
adopted and acted upon by the grantee by a compljance with its conditions, 
becomes a contract which the city cànnot abolish or alter without the 
consent of the grantees." 

See, also, Western Paving, etc., Co. v. Citizens' St. Rv. Co., 128 
Ind. 525, 26 N E. 188, and 28 N. E. 88; Gregsten v. City of Chicago 
(Hl. Sup.) 34 N. E. 426; Hudson Tel. Co. v. Jersey City, 49 N. J. Law, 
303, 8 Atl. 123. 

What différence can it make, in the application of this principle 
to this case, that prior to 1881 the défendant had erected most of 
Its pôles, and had suffered the city to use a few of them? That 
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was, at most, but a paroi license, revocable at will. Prior to 1881, 
the city does not appear to hâve taken any accoimt of the présence 
of the defendant's pôles on its streets; but in February, 1881, the 
oity, by ordinance, recognized the right of and authorized the Com- 
pany to be and continue on its streets and alleys. By Ordinance 
11,604 it imposed upon the company the duty and obligation of keep- 
ing on deposit with the city treasurer the sum of |50, subject to the 
order of the street counnissioner, to be used by him in restoring 
any sidewalk, gutter, street, or alley pavement displaced or in- 
jured in the érection, altération, or removal of any pôle of such com- 
pany; and further requiring, in considération of the grant of oc- 
cupancy of the streets, that the company, before obtaining a permit 
therefor frora the board of public improvements, should file an agree- 
raent with the city permitting the city to occupy and use the top 
cross arms of any pôles to be erected, "or which is now erectcd, 
for the use of said city for telegraph purposes, f ree of charge." The 
company filed its agreement accordingly. This ordinance then be- 
came a binding contract, from which the company could not recède 
so long as its pôles stood in the plaintiff's streets; and, when the city 
took the beneflt thereof by using the defendant's pôles, it became 
an executed contract. How, then, could the city, after thus bind- 
ing the company to furnish it free of charge the use of its pôles, 
in considération of the grant made to the company and using the 
privilège for three years, subject the company to an additioual 
charge of five dollars per pôle, while still holding onto the top 
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It is no answer to this to say that the number of wires placed ou 
the pôles by the city are greatly less than those employed by the 
company. If it is a contract, and that contract has been kept 
by the défendant, and the plaintiff has enjoyed the fruit thereof 
to the full measure of the requirements of the contract, it is enough. 
Furthermore, the uncontradicted évidence shows that it costs $23 
to erect a pôle and top cross arm, to say nothing of the expense 
of keeping them in repair and removing and replacing them to suit 
the city. This sum the city saved by using over 800 of the defend- 
ant's pôles. 

Nor does the évidence, by its weight and credibility, support the 
contention of counsel for the city that there has been but little 
change in the use of the defendant's pôles by the city prior and sub- 
séquent to the adoption of the ordinance of 1881. On the contrary, 
it clearly enough shows that prior to 1881 the wires of the city were 
strung on the tops of houses, rendering their accessibility for re- 
pairs more inconvénient and expensive, and that they were after- 
wards mâinly placed upon defendant's pôles. 

Nor can I accède to the proposition of counsel that no contract 
is predicable' of Ordinance 11,604 and the acts done thereunder, for 
the reason that they are wanting in the quality of mutuality. The 
basis for this contention is section 9 of said ordinance: 

"XothinsT contained in this ordiuance shall be so construed as to In any 
manner affect the right of the city in the future to prescribe any other mode 
of conduoting such wires over or under its thoroughfares." 
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. ïhe effect of this was simply to reserre to the city the right to 
oompel the compaiiy, if the city saw fit, to resort to a subterranean 
construction of its wires. If that ever sbould be done, thé city's 
wires, of course, would hâve to corne down when the company had 
to abandon them. But this action, if taken, is of the city's élection. 
If it never so elects, so long as the defendant's pôles stand, the right 
remains to the city, irrévocable by the company, to compel the com- 
pany to maintain tiie top arm for the benefit of the city. In other 
words, the contract is a binding one of mutual rights and obliga- 
tions, subject tp the contingency, at the élection of the city; and, 
if such contingency never arises, the mutual rights of the parties 
continue. How, then, does section 9 destroy the mutuality of the 
contract? 

My conclusion is on this branch of the case that Ordinance 11,604, 
having been accepted by the défendant, subject to the condition 
imposed by section 8, and said condition having been performed 
by the défendant, and the plaintiff having received the beneflt 
thereof, constitutes a contract between the parties, and that the im- 
position of the additiona,! burdens sought to be enforced by Ordi- 
nance 12,733 is violatiye of the flrst contract, and for that reason 
the latter ordinance ought not to be enforced. 

But, as it is altogether probable that this case will go further for 
final détermination, I vcill proceed to consider and pass upon the 
second issue involved in this new trial, under my understanding of 
the décision of the suprême court 

It is held by the suprême court in this case that the flve dollars 
per pôle, imposed by Ordinance 12,733, is not a privilège or license 
tax, but is of the nature of a rental, for the use of so much of the 
streets and alleys of the city as is occupied by the company per- 
manently with its telegraph pôles. As the case had been tried 
below mainly on the question as to whether or not the imposition 
of this flve dollars was a license tax, and therefore void, as being 
in contravention of the Interstate commerce provision of the fédéral 
constitution, there was not, in the opinion of the majority of the 
court, sufQcient évidence in the record to enable them to détermine 
safely the question ultimately raised by défendant, whether the 
rental exacted was unreasonable, and further évidence was in- 
vited on this issue at the retrial. 

Both at the trial and in his brief, counsel for the city plants 
himself upon the proposition that the sum flxed in the ordinance 
is prima f acie reasonable and just, and the burden rests upon the 
company not only to overcome this presumption by a prépondérance 
of évidence, but it should go further, to some indeflnable extent, 
to warrant the court in declaring the ordinance void.. If this 
charge of flve dollars iS warranted as a mère rental, there would 
be no escape, as a, matter of common justice and practice, from the 
proposition that in the absence of an agreement with the occupant, 
or even an opportunity accorded by the city to negotiate with it, 
for a rental sum, the very utmost the city could claim, in common 
decency, is that the sum demanded by its ordinance should be rea» 
sonable. Why should the city in such strife be permitted by its 
own ordinance to make for itself a prima facie case? 
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No question is made of the wellestablished nile that, in ail mat- 
ters pertaining to the police régulation of municipalities, their or- 
dinances, being of the nature of législative discrétion, are prima 
facie reasonable. In the matter of licensing trades and avocations, 
and flxing the amount of permissible taxes therefor, in the very 
nature of things, the action of the governing board or législative 
department, as to the amount thereof, is presumptively honest and 
just. So, under section 888 of the Kevised Statutes of the state, 
the city, in a case like this, under the power to regulate the présence 
of telegraph liaes on its streets, is authorized to do three things: 
(1) To fix the place where the posts, piers, or abutments shall be 
located; (2) the kind of posts that shall be used; (3) the height at 
which the wires shall be run. Hannibal v. Téléphone Co., 31 Mo. 
App. 30, 31. And under the décision of the suprême court in this 
case, under the power to regulate, the city may by ordinance require 
the Company to pay for the use of such streets. The city, in such 
case, is the sole judge of the necessity and wisdom of such an or- 
dinance; and the ordinance making such requirement would be 
prima facie reasonable. But as to the amount of the rental, which 
is the reasonable value of the use, and no more, the case is sui 
generis; and upon what principle of common right and justice the 
party demanding the rent should be permitted to establish for itself 
a prima facie value by adopting an ordinance, and throwing the 
whole burden of establishing its unreasonableness upon the de- 
fendant, is not apparent to my mind. The défendant company is 
in the city, with its pôles and wires on the streets, under the para- 
mount authority of an act of the fédéral congress. It cornes as a 
governmental agency, in performing an important function in Inter- 
state commerce. It neither asks, nor can the city demand, any per- 
mit or license to be and remain on such public highway. It has the 
right to demand the use of the plaintifE's streets and alleys, and the 
plaintiff must submit to such use, with or without an ordinance. 
But, as the défendant occupies public property under the dominion 
of the city, the city has a right, by ordinance, to demand what? Not 
such rental therefor as to its législative body may seem just and 
proper, but such rental as may represent what is reasonable for 
the use of the territory appropriated. 

So while the court, in this case, said an ordinance like that is 
prima facie reasonable, we are to look at what the leamed justice 
said later on as to what extent that reasonableness should go; for 
in the final summing up of this question he said: 

"Indeed, it may be observed, In the Une of the thought heretofore ex- 
pressed, that this charge Is one in the nature of rental; that the occupation 
by this Interstate company of the streets cannot be denied by the city; 
that ail it can Insist upon is, In this respect, reasonable compensation for 
the space In the streets thus exclusively appropriated. And it follows, in 
the nature of things, that it dœs not lie exclusively in its power to dé- 
termine what is reasonable rental. Thè inquiry must be open in the courts." 

According to what would be the logical séquence of the theory 
on which I think this question should be determined, where the 
parties an; unable to come to an agreement and appeal to the court, 
the court, on hearing the évidence, if satisfled that the amoUnt de- 
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mandèd iby the city is- unjust and unreasonable, should ascertain 
the reasonablé pental value, and give judgment therefor. 

But accepting as correct the contention of the plaintiff that its 
action must stand or fall on the proposition that if the court flnds 
the ordinance, in- respect of the assessment of flve dollars per pôle, 
to be unreasonable to exorbitancy, the plaintiff cannot recover at 
ail, we proceed to consider the second proposition above indicated. 

How is the court to arrive at this rental value? The usual ordi- 
nary method is to ascertain the customary annual rental of like prop- 
erty similarly situated, or its market value. In the Ifitter case, 6 per 
cent interest on the prpperty capitalized would represent its rental 
value. But in this case the streets and alleys of a city hâve no 
market value predicable of like sales, as they, or any part thereof, 
are never sold. ÎTor is there any évidence that the streets and alleys, 
or any part thereof, were ever rented; for the reason, presumably, 
that such a thing as selling or renting a part of a street is un- 
knowniin commerce. Persons often obtain permission or license 
from municipalities to occupy for a time a portion of the streets or 
alleys, for* which they pay a license tax. The question of f act under 
inquiry must therefore, necessarily, like any other similar circum- 
stancéd case at issue,; be ascertained as nearly as may be by resort 
to the ûext best évidence» ' To this end, the court necessarily, in 
search of light, permitted the parties toindulge in a wide latitude 
in bringing to bear évidence upon this issue. Evidence was heard 
showing the valuation placed upon defendant's plant by the state; 
the cost; of its maintenance, and the market value and the like of 
property on différent streets of the city abutting on the Unes of de- 
fendiant'si'telegraph wires. The évidence shows that the average 
space ocdupied by each pôle is a.pproximately 15 inches in diameter. 
After hearing ail the évidence, including sales of property actually 
made on the différent streets, and the opinion of so-called "experts," 
I feel compelled to say that the rental charge for the spaces occupied 
by the défendant company is so enormously greater than that of the 
abutting property as to rendet this exaction absolutely unconscion- 
able. MaMng every reasonable concession to the city on account 
of any conceivable inconvenience conséquent upon the limited space 
occupied by 1,500 pôles, distribu ted, as thèse are, over a wide extent 
of territory, and also taking into account the space occupied by the 
cross arms, and, if you please, for the wires in mid air between the 
pôles, the charge by the city under this ordinance exceeds manif old 
the value of the average adjoining property. 

The plaintiff, to mitigate this exaction, introduced some of its fire- 
men, who testifled that the présence of the wires,' particulaxly in 
the business centers of the city, renders access by ladders to houses 
in case? Of flre at times inconvénient and troublesome. But why 
this should enter into the estimation of the rental value to the city 
for the space occupied by the défendant is not apparent. Any 
injury or loss attendant thereon would resuit to the owner of the 
buildings, and the régulation of this matter would pertain to the 
police power of the city, to say nothing of the impracticability of 
approximately pstimating a valuation by taking into account such 
casual or occaisional incidents; 
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Again, plaintiff contends that the flve dollars per pôle would 
yield to the city less revenue tlian it obtains by assessment upon the 
gross earnings of the Bell Téléphone Company in the city. That 
ordinance is not in évidence, but I infer from what is said in section 
11 of Ordinance 12,733 that the ordinance is simply a tax "on the 
gross income for city purposes." In other words, it is simply an 
occupation tax. But the conditions of the two companies, in re- 
spect of their business, are so dissimilar as to render thfe compari- 
son quite inadmisible. The business of the Bell Téléphone Company 
is approximately intramural ; so that the sum of its business is 
easily ascertainable, and its expenditures are conâned to that lo- 
cality. Not so with the défendant Company. Its intramural busi- 
ness bears but an infinitésimal relation to that which begins from 
within, and vice versa. Hence the practical impossibility of arriv- 
ing at the gross income of the company in the city was admitted 
by the city's able counsel at the trial to be the reason why the ordi- 
nance did not impose' a tax on its gross income; and, inferentially, 
I présume that is the reason they call this a rèntal to accomplish 
the same results in raising a city revenue. Purthermore, the de- 
fendant's state and Interstate business compels it to maintain its 
wires and offices over long stretches of territory where there is little 
income from the business; so that what comes to and goes from the 
city is depleted in supporting the outlying régions, which it must 
keep up in order to accomplish the ends of interstate commerce, 
and to assist the govermnent in communicating with the national 
army. 

At the trial, plaintiff introduced witn esses engaged in the 
business of advertising by posters, — in the picturesque business of 
placarding fonces, walls, and posts, wherever permitted, — who testi- 
fied. that they would cheerfully give flve dollars per pôle for such 
advertising purposes, To say nothing'of the nuisance of the spec- 
tacle of the streets of a city with pôles plastered over with flaming, 
vari-colored handbills, as eye catchers, presenting pictures from a 
prize flght to a circus woman in the folds of a South American rep- 
tile, this is hardly a legitimate test of the rental value of such prop- 
erty. The very singularity and attractiveness of such displays 
give a factitious value to such use. The average billposter would 
pay five dollars a month for each tombstone in a graveyard; if he 
could use them as a fakir for advertising. 

If recourse were permissible to the value of defendant's property 
on the streets, the disproportion between its value and this assess- 
ment is equally glaring. Under the laws of the state, the flxing of 
the valuation of property for assessment is imposed upon the state 
board of equalization, composed of the highest state officiais. This 
board assessed defendant's property in St. Louis, in 1884, at $17,- 
064.53; in 1885, at $19,623.60; in 1886, at 120,678.10; and in 1887, at 
$20,678.10. After coUecting from the défendant the customary 
taxes, the city seeks to collect by this ordinance |7,545 per annum 
more on this plant. Allowing for the customary undervaluatiofl, 
|7,500 would be 30 per cent, pf its actual value; and this the city 
demands in addition to the privilège secured to it by the ordinance 
of 1881 of using defendant's pôles for city purposes. 
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In Telegraph Co- v. Katkamp, 103 Hl. 420, which was a proceeding 
to condemn the right of way for telegraph. pôles, it was sought by 
the owner of the land to augment the value of the sniall spaces to be 
occupied by the pôles by showing the probable inconvenience lu 
plowlng out at the point of the pôles; but the court, after ascer- 
taining the yalue per acre of the land, based Its estimation upon the 
quantity of ground which would be occupied by the pôles had the 
sum of it been placed in one continuous strip, and after ascertain- 
ing by this means that the value of this strip would, as compared to 
the acre value of the tract, amount to not more than $36, set aside 
a verdict for $38.50. The space occupied by 1,500 pôles aggregates 
18,000 square feet, — a space equal only to a lot 18x100 feet The 
sum of $7,500, charged in this ordinance, représenta a capital of 
$125,000. Perhaps there are pièces of ground at the business 
centers of St. Louis which might approximate thèse figures; yet 
the évidence of sales actually made during the period in question on 
streets where defendant's wires run does not présent any such fig- 
ures by from one hundred to many hundred per cent. 

Willing, as the court is, to accord to the city the full measure, 
even "heaped up and running over," of the rental value of its high- 
ways used by tiie défendant, it ought not to permit it to take the 
pound of flesh, and a half pound more. For this reason, this issue 
is found for the défendant Verdict and judgment accordingly for 
the défendant 
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(Circuit Court, D. South CaroUna. September 4, 1894.) 

L TowNS— AiDiNo Railboad CONSTK0CTION— Cobpohatb Pubfosbs. 

Act S. C. 1889 (20 St. 503), authorizing a town to Issue bonds In aid of 
the construction of a railroad, Is not in confllct with Const S. 0. art 9, 
§ 8, permlttlng the législature to authorize municipal corporations to col- 
lect taxes for corporate pnrposes only. 

a. SamB— CONSTE0OTION OF StATUTB. 

Act S. C. 1889 (20 st. 503), authorizing a town to Issue bonds "in any 
amount" In ald of the construction of a railroad, will be construed to 
mean any amount withln the constltutionol limit of 8 per cent of the 
assessed value of Its taxable property (Const S. O. art 9, § 17), and 
therefore not In conflict with it 
8. Samb— Validitt op Assessmbnt. 

In determining whether an issue of bonds by a town was in violation 
of Const S. C. art 9, § 17, providlng that it shall not exceed 8 per cent, 
of the assessed value of its taxable property, the assessment prior thereto 
will be consldered valid, though the assessors dld not file a report thereof 
witliin 10 days, as directed by the town charter, where it was filed soon 
after, acçepted, and acted on, the taxes being collected thereunder. 
L Samb— Assessed Value of Peopektt. 

Property of a manufacturlns' company, not being within the classes of 
property which may be exempted from taxation under Const S. C. art. 
9, § 8, is to b0: consldered in determining the assessed value of the prop- 
erty of a town, within article 9, § 17, prohibltlng any Issue of bonds by a 
town in excess oî 8 per cent of the assessed value of its taxable property. 
S. iSamb— Issue of Bonds at Par. 

Where a town agréés to give a certain amount to aid in the construc- 
tion of a railroad, and sùch amount Is expended in the construction of the 
road, and the town pays its subscription in its bonds, of the face yalue 
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of the amount of its subscriptlon, it does not vlolate the provision of 
Act S. C. 1889 (20 St. 503), permitOng It to issue bonds In ald of railroad 
construction,— that no bond shall be sold for less than its par value,— 
though in retum it is glven stock In the road, of no marketable value. 

Action by the Atlantic Trust Company of New York against 
the Town of Darlington on interest coupons. Judgment for plain- 
tiff. 

Curtis, Smythe & Lee and Knox Livingston, for plaintifî. 
Woods & Spain, Mitchell & Smith, and Lord & Burke, for défend- 
ant 

SIMONTON, Circuit Judge, This case, by stipulation of counsel 
in writing, was tried by the court without the aid of a jury. 

Findings of Fact. 

The plaintif? is a corporation under the laws of New York. The 
défendant is a municipal corporation of the state of South Carolina. 
The railroad now known as the Charleston, Sumter & Northern 
Railroad had been constructed from a point on the South Carolina 
Eailroad to the town of Sumter, S. C. The town of Darlington 
made an agreement with the Charleston, Sumter & Northern Rail- 
road Company, looking to the proposed extension of the Charleston, 
Sumter & Northern Railroad from Sumter, S. C, via Darlington, 
to Bennettsville, S. C, in which agreement it was provided that 
the railroad company would build and equip a railroad from 
Sumter, S. C, via Darlington, to Bennettsville, S. C, and that on 
completion of the said railroad the town of Darlington would con- 
tribute certain aid thereto, in bonds, money, material, etc. The 
gênerai assembly of South Carolina passed an act to amend an 
act to alter and amend the charter of the town of Darlington (20 
St. at Large, 503), in which, among other things, is the following 
section: 

"Sec. 29. That the said mayor and aldermen may for the purpose of in- 
ternai improvements, borrow money, issue lx>nds or scrip therefor, bearing 
not a greater interest than 7 per cent payable at such times as they may 
thlnk advisable, and payable out of the taxes and incomes of said town; 
provided, said principal of bonds and scrip shall at no time exceed $5,000, 
exeept for the purpose of aiding in the construction of raUroads, and for 
that purpose the said mayor and aldermen may issue bonds or scrip in any 
amount; provided, further, that the rlght to Issue said bonds or scrip shall 
exlst only In a majority vote of the town, as hereafter provided. That no 
one shall be entltled to vote on said question unless he or she is the owner of 
property within the corporate llmits of said town, and has retumed and paid 
taxes on $100 dollars worth of property the year Immediately previous to said 
voting; and on each $100 worth of property so returned and paid for, the 
iverson or persons shall be entltled to one vote. The manner of holdine: 
said élection shaU be provided for by the town council of said town; it 
Is also provided, further, that the time, manner and form and payment of 
said bonds or scrip shall be provided for by the town council of said town, 
and that no bond shall be sold for less than its par value." 

On the 22d April, 1890, formai articles of agreement were made 
between the town of Darlington, — ^the resolution of the town coun- 
cil being set forth at large in the agreement, — and the Central 
Carolina Land & Improvement Company, a corporation. By this 
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àgrëeMè^t'tlièlai^d ànd împroyément Company bound itself to con- 
i^tWèt k0^ èiïidiip' :^ ïailrpad that éïipiild be acceptable to the rail- 
road commission^iis of the statepf South Carolma, from Sumter, 
^. 0., via Darlington, to Bennettsville, in said state, where a con- 
nection with somë raiiroad giving n&rtlïern outlet could be effècted; 
and ia considération thereof the toWn Of Darlington agreed to turn 
over to the Central Carolina Land & Improvement Company, upon 
the complétion of jsaJd raiiroad, bonds ta run for 30 yearSj at 5 per 
cent pèr annum, at tbè rate of |2,000 per mile, not to include sidings 
and side tracks, from Lynch's Creek to Bennettsyille, and to give the 
Central Carolina Land & Improvement Company a certain tract 
of 'lahd iii the town of Darlington,' containing 24 acres, and to ex- 
empt said raiiroad from town taxes for a period of flve years, and 
to bear equally with the Central Carolina Land & Improvement 
Company ç^e-half of ail expenses <jf monèy expended in obtaining 
thé necesS^ry right of wây to Bennettsville. In furtherance of this 
agrèëmenti another was entéred into between thèse same parties, 
uhder whiçh 80 of the bonds describëd in that agreement, at |1,000 
éach, with certain seciirities and (obligations mentioned in the 
sChediile ànnèxèd to the agreemeût^, amounting to |5,000, were de- 
pôsited ih; ë&crow with the American Loaa & Trust Company of 
îîêw Toii) wiiich boildè ànd seéuHties, or vsuch part thereof as 
was propifSi*, wère to be delivered td thé Central Carolina Land & 
Improvèmétot Company' ûpon the performance by them in fuU of 
theii^ agTièéiiïeïiti tô be evidènced by the certificate of the raiiroad 
comini^siMërsi The yôtè ôf thé tOWn was taken, according to the 
açt of assettiblj^; Tlïe bonds werd' prepared, and- deposited in 
escrow irrita th'é AmeriCan Loan i& Trust Oompany^ and afterwards 
with thë' 'Atlantic Trust Company, 'diiîy substituted as trustée, in 
èsCrow, ihéféàd of the American Loaïi & Trufet Company; and, upon 
the certiiicate of the raiiroad cOmmîBsionërs that the raiiroad was 
in ail respects completed, the bonds to the amount of $73,000 were 
turned over to the order of the Central Carolina Land & Improve- 
ment Company, due notice of which was given to the mayor of 
Darlington by, the ;^tlantic Trust Coihpany, With further notice that 
the remaining $,T,000 of bonds were held to the order of the town. 
Thèse were siibsequently delivered to the town. The Central Caro- 
lina Land & Improvement Company assigned thèse bonds to the At- 
lantic Tnist iQCfnapany tosecure aloàh'to be procuredby the Central 
Carolina Land & Improvement Company, which loan, to an amount 
of 175,000, was procured, and this amount was ail used by the Cen- 
tral Carolina Land & Improvement Company in the construction of 
the railwây. The Atlantic Trust Company is the holder of 70 of 
thèse bonds, and two coupons of interest, in the amount of $6,085.66, 
being past due alïd unpaid, payment of which was demanded from 
ànd refused by thç; to'w'n, and are fapw thë èubject-matter of this 
suit. Thèse coupons'arë' those diiè on the Ist day of April, 1892, 
but calculatsed as bearing interest JOn the bonds only from the Ist 
day of Auj^usti A. D. 1892, the date of the completion of the road 
and the deltvery of the bonds, and those due on the Ist day of April,. 
A. D. 1893: The form of the bond was asfollows: i ; 
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"The town of Darlirigton pramises to pay to bearer one thousand dolars 
on the flrst day of April, Anao Domini one thousand nlne hnndred and twen- 
ty, with interest thereon at the rate of liTe i>er centum per annum, payable 
annually on the Ist day of April of each year, until maturity, on the présen- 
tation of the proper coupons at the oASce of the treasurer of the town of 
Darlington, So. Oa., where the principal will be pald at maturity, on the 
surrender of this bond. This is one of a séries of bonds not to exceed in the 
aggregate eighty thousand dollars, to be issued to aid in the construction of 
the Charleston, Sumter and Northern Railroad from Sumter, through the 
town of Darlington, to the town of Bennettsville. And in considération of 
the sald town of Darlington receiving for the said bonds an amount of stock 
in sald railroad equal to the aggregate amount of bonds so received for said 
purpose by the majority vote of the ownera of property within the corporate 
limits of the said town of Darlington, at an élection held on the 7th day of 
March, A. D. 1890, and In pursuance of an ordinanoe of the town council of 
the said town of Darlington dated the 25th day of February, A. D. 1890, 
passed under authority of an act of the gênerai assembly of South Oarolina 
entltled 'An act to amend an act entitled "An act to alter and amend the 
charter of the town of Darlington, S. C," approved 24th December, A. D. 
1889,' and is payable out of the taxes and income of the said town of Dar- 
lington." 

The constitution of the state of South Carolina provides as fol- 
iows: 

"Sec. 17. Any bonded debt hereafter incurred by any county, municipal 
corpoi'ation or political division of this state, shall never exceed eight per 
centum of the assessed value of ail tUe taxable property therein." 18 St. at 
Large, p. 687. 

' Under the charter of the town of Darlington the real property 
is assessed as foUows, under section 17 of the charter : The niayor 
and aldermen appoint annually three citizens to make such assess- 
ment, who are required to make a report in writing of the assess- 
ment made by them, and file the same in the office of the clerk of 
said town, within the period of 10 days next ensuing upon the date 
of their appointment as such assessors. The personal property is 
returned for taxation by the property owners. On the 31st January, 
1890, the board of assessors was appointed, — no évidence appears 
as to the day of their notification or qualification, — and made and 
filed their assessment; not, however, until the 28th day of February 
after their appointment. The assessment was accepted, and was 
flnally approved. The tax levy was made under it, and taxes paid. 
The lists of real and personal property included the Darlington 
Manufacturing Company, both its realty and personalty, — its realty 
assessed at $70,000, and its personalty at |125,000; in ail, $195,000. 
The aggregate of the liât of both real and personal property, in- 
cluding the Darlington Manufacturing Company, was |l,019,68ô. If 
that Company was excluded the aggregate would be but f824,685. 
The aggregate of assessment of the real and personal property for 
the year preceding the issue of thèse bonds was $607,757, which did 
not include the Darlington Manufacturing Company. The assess- 
ments for the succeeding years ail run above $1,000,000. By the 
sixteenth section of the act of incorporation of the town (18 St. 927), 
the town council hâve power to impose taxes for the use of the 
town each year, not exceeding 50 cents on every flOO worth of real 
and Personal property in the town, Qxcept that of churches, chari- 
table associations, and institutions of learning. By the amended 
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charter (20 St. at Large, 504), the town council, if bonds are issuefl 
in aid ôf raiiroads, may impose an additional tax to pay the inter- 
est Ofi its bonds, which additionai tax, however, shall not exceed 
50 cents on every $100 of property. The constitution of South 
Carolina provides for exemption from taxation property nsed for 
municipal, literary, scientiflc, or charitable purposes. Article 9, § 1. 
The General Statutes of South Carolina (section 169, subd. 23), in 
force when the Darlington Manufacturing Company was incorporat- 
ed, proTldes: 

"Any person who since the Ist January, 1872, bas Invested capital In the 
manufaeture of cotton, woollen or paper fabrics, from iron ores and agri- 
cultural Implements, withla thls state, shall for the period of ten years from 
the date of hls Invêstment, be eotitled to recelve from the treasurer of the 
state a sum equal to the aggregate amount of state, and from the county 
treasurer the aggregate amount of coimty taxes, lees the two millS for school 
pm"poses, and from the treasurers of ail municipal corporations a sum equal 
to the aggregate amount of municipal taxes, which shall be levled or col- 
lected upon the property or capital employed or Invested directly In such 
manufactures or enterprises, not Including herein the 'tax levled uiwn the 
land upon which the factorles may be erected, the sum of money so to be 
repald to be flxed and determined by the comptroller gênerai in accordance 
wlth the tax returns, the state tax to be paid by the state treasurer on hls 
warrant, and the county tax by the county treasurer under the order of the 
comptroller generaL" 

The section was repealed in 1885 (19 St. at Large, 333), but rights 
acquired under this section thus repealed are not affected by the 
repeal. The Darlington Manufacturing Company began business 
some time before 1884, The town of Darlington collected no taxes 
from it, but the assessments on the property were made. When the 
bonds of the town of Darlington were delivered under the agree- 
ments above referred to, a certiâcate of stock in the Charleston, 
Sumter & Northern Railroad Company was made out, in the name of 
said town, for 730 shares^ for the par value of |100 each, and de- 
livered to the town. Afterwards, the town surrendered this cer- 
tiflcate, and obtained in its stead other certiflcates,— one in its own 
name, for 680 shares, and several in the names of individuals who 
had agreed to subscribe to the stock of the Charleston, Sumter & 
iJorthern Railroad Company. The plaintiff introduced testimony 
showing that in flve cases, at least, the town collected the amount 
of their subscription from each of thèse flve at par, delivering to 
them, upon payment therefor, the scrip in the OhàHeston, Sumter 
& Northern Railroad, which they had received in part exchange for 
their original scrip for 730 shares, above referred to. The town 
acquired the tract of 24 acres by them agreed in the agreement of 
22d April, 1890, to be conveyed to the Central Carolina Land & Im- 
provement Company, and duly conveyed the same to the land and 
improvement company, having paid for the same, acquiring ît, the 
sum of $4,200. 

Conclusions of Law. 

The bonds: to which the coupons sued on in this case belong 
were exécuted for the purpose of completing and equipping a rail- 
road from' Sumter, S. C, via Darlington, to Bennettsville, S. C, 
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there to meet a northem connection. This railroad bas been built, 
equipped, and is in opération. The nortbern connection bas been 
effected. The road bas been approved and accepted by tbe railroad 
commissioners. The entire face value of the bonds — their par 
value — has been expended in the construction and equipment of this 
road. This construction and equipment were completed in con- 
sidération of the exécution and receipt of thèse bonds. The bonds 
were delivered in considération of thèse results. We are there- 
fore free to discuss the légal question in the case, not embarrassed 
by considérations which frequently attend cases of this character, 
— the expenditure of money or the incurring of obligations which 
failed to secure the end for which the money was expended and the 
obligations incurred. 

The single question of law in the case is, are thèse bonds valid 
obligations of the town of Darlington? The validity of the bonds 
is denied because their issue is in contiict with the constitution of 
the State of South Carolina, We must meet this question, not- 
withstanding the fact that thèse may be negotiable instruments, 
and in the Imnds of bona flde holders for value. The principal of 
estoppel or ratification cannot be applied to a municipal bond 
issued ultra vires. Town of South Ottawa v. Perkins, 94 U. S. 260 ; 
Brenham v. Bank, 144 U. S. 188, 12 Sup. Ct. 559. 

The flrst ground of constitutional invalidity is that the act under 
which they were issued (A. D. 1889; 20 St. 503) is unconstitutional, 
in that it authorizes the issue of municipal bonds in aid of the con- 
struction of a railroad, and this is not a corporate purpose. The 
constitution permits the législature to authorize municipal corpora- 
tions to assess and ccllect taxes for corporate purposes (section 8, 
art. 9), and none other. A municipal corporation is not only a 
représentative of the state, but a portion of its govemmental power. 
It is one of its créatures, made for a spécifie purpose, to exercise 
within a limited sphère the powers of the state. U. S. v. Eail- 
road Co., 17 Wall. 322. The powers of a municipal corporation, 
dépendent wholly upon the source' whence they are derived, may be 
enlarged at any time by the législature. Rogers v. Burlington, 3 
Wall. 654. The législature then détermines the purposes for which 
they hâve been created, and clothes them with the means of at- 
taining them. Thèse purposes are their corporate purposes. The 
legislatiu'e may déclare that corporate purposes may be promoted by 
aflording aid to a railroad. The unchanging course of législation 
shows that this is a public purpose as well as a corporate purpose ; 
and, without question, cities, towns, villages, and counties hâve 
again and again been clothed with this power. It is true that in 
Floyd V. Perrin, 30 S. C. 1, 8 S. E. 14, arguendo, the court says that 
counties bave the right to aid in such construction because they hâve 
jurisdiction over highways, and a railroad is a highway. But 
streets in cities. Towns, and villages are also highways; and, al- 
though the authority of the county over its highways ends at its 
boundaries, a county has the right to aid a railroad whose termini 
are in other counties, — perhaps in other states. Floyd v. Perrin, 
relied on in argument, does not décide that aid to a railroad cannot 
■v. 63F.no. 1—6 
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<bè a corporate purpose. ' iThat case only décides this: Townships 
in South Carolina, being mère territorial subdivisions of land, with. 
no public duty or function whatever, no corporate or public purpose, 
an act declaring them corporations, and permîtting them to sub- 
scribe to a railroad, is nbt constitutional. Why? Because, haying 
no corporate purpose, theinvestment in railroad stock could be used 
for no purpose whatever. Making them corporations, authorizing 
them to invest in railroad stock, were but steps, — incomplète 
steps. To secure the constitutionality of the action, the législa- 
ture should hâve given them a corporate purpose. This it did not 
do, and the whole thing was void. But cities, towns, villages, and 
countieS hâve well-deflned coriwrate purposes, which can be pro- 
moted by such investments. The existence of thèse corporate pur- 
poses, and their promotion by aiding railroad enterprises, give them 
their constitutional chamcter. As a conclusion of law tliis act is 
not in conflict with section 8, art. 9, of the constitution. 

Is it în comflict with section 17, art. 9, because no limit is flxed as 
to the amount of aid to be given to railroads? The constitution 
and the act must be read in pari materia. The législature must 
be presumed to hâve enacted the act in view of the constitution. It 
■cannot bé àssumed that the législature wènt in the tteeth of the 
constitution. Such a construction must be put on this act as will 
reconcile it with the Constitution. "Ut res magis valeat quam 
pereat." We must hold it to mean, "May issue bonds in any amount 
within the constitutioààl limitation." As a conclusion of law, the 
act is not ia conflict with section 17, art. 9, in this respect. 

It is said; however, that as a matter of fact the issue of |73,000 of 
bonds exc€«ded 8 per cent, of the assessed value of ail taxable 
property in the town of Darlington, and so the issue is void under 
this seventeenth section of the eighth article of the constitution. 
The argument is on two lines: First, because the report of the as- 
sessors was not filed within 10 days, and so there was no lawful 
assessment for the year 1890, whçn the issue was made, and the issue 
must be tfsted by the assessment of the previous year; second, be- 
cause the assessment of 1890 includes the real and personal property 
of the Darlington Manufacturing Coinpany, which is exempt from 
taxation, and if this be excluded $73,000 will exceed 8 per cent, of 
the true aggJ?egate. No complaint is made as to the legality of the 
appointment of the assessors. The act required them to make their 
return within 10 days. It imposes no penalty and déclares no re- 
8ult if this period be exceeded. The return, however, was made 
not long after the expiration of the 10 days; was accepted by the 
town counsel; was left open for inspection and protest; was flnally 
conflrmed and acted upon. AU taxes were collected or enforced 
under it, and were received and spent by the town council. It has 
been acquiesced in up to this time. Surely, it does not lie in the 
mouth of this défendant, the town of Darlington, to say that this 
assessment, good for every other purpose, is invalid for this single 
purpose, — ^the validation of its bonds. "Corporations are as strong- 
ly bound as individuals are to a carèful adhérence to truth in ail their 
dealings, and they oannot, by their représentations or by silence, 
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iavolve others in onerous engagements, and then defeat the calcula- 
tions and claims which their own conduct has superinduced." 
Zabriskie v. Eailroad Oo., 23 How. 381; Moran v. Miami Co., 2 
Black, 722. As a conclusion of law, notwithstanding tlie delay 
in filing the return of the assessors, the assessment reported by 
them, for the purpose of this case, is a lawful assessment, and 
fixes the yalue of property assessable for taxation. 

Was the property of the Darlington Manufacturing Company 
properly included in the assessed value of ail taxable property in the 
town? It was, unless it was legally exempt from assessment and 
taxation. The eighth section, ninth article, of the constitution of 
South Oarolina, directs the gênerai assembly to require ail the prop- 
erty within the limita of municipal corporations to be taxed for the 
payment of debts contracted under authority of law, except such 
property as has heretofore been exempt in said constitution. The 
only exemptions are of property used for municipal, educational, 
literary, scientific, religions, or charitable purposes. So, even if the 
town of Darlington fails to collect the taxes from this manufactur- 
ing company, or exempts it by ordinance from taxation, thèse would 
be in contravention of the constitution. But the law does not at- 
tempt to exempt corporations like this of the Darlington Manufac- 
turing Company from assessment and taxation. Section 169, subd. 
23, of the gênerai statutes, requires the property of such companies 
to be assessed and taxed, and the tax to be paid, and then author- 
izes its return in whole or' part. The constitution, in its terms, 
confines itself to the assessed value of ail the taxable property, not 
thiat from which taxes are collected or levied. As a conclusion of 
law, the property of the Darlington Manufacturing Company was 
properly included in the assessed value of ail the taxable property in 
the town of Darlington. And, as a conclusion of law dépendent on 
tljis, the aggregate amount of thèse bonds being less than 8 per cent, 
of the assessed value of ail the taxable property in the town of 
Darlington, their issue is not in conflict with section 17, art. 9, of the 
constitution. 

It is further objected that thèse bonds were delivered in exchange 
for stock, and that, the stock having no real or marketable value, 
the condition that the bond should not be issued for less than par 
has not been fulflUed. The act of assembly authorizes the issue 
of bonds in aid of railroads. This aid can only be given in the 
shai>e of a subscription to the stock of the road, or as a gratuity. 
If it be in the shape of a subscription, the subscriber binds himself 
to pay the full amount of his subscription, and usually it is payable 
in cash. If he pay his subscription in bonds, dollar for dollar, with 
the amount of money of his subscription, his bonds are taken at par. 
Several persons had agreed to aid the town by subscribing for stock 
in the road. The town of Darlington required each subscriber to 
pay in cash the full value of the stock at par. If it be a gratuity, 
then the only question is, was the amount expended in the con- 
struction and equipment of the road equal to the par value of the 
bonde, whose proceeds paid it? It has been found as a fact that 
tins was the case. So, in any view «f this matter, the bonds wera 
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disposed of at par. The certiflçate of stock praetically operated as 
a receipt 

Applying thèse conclusions of law to the flndings of fact, a verdict 
is found for the plaintifiE in the sum of $6,873.60 and costs of this 
suit. Let judgment be entered accordingly. 



CEBSSWBLL RANCH & CATTLB CO., Limited, v. MARTINDALB et al. 

(Circuit Court of Appeals, Eightli Circuit July 16, 1894.) 

No. 421. 

1. C.NTBAOT OF BALB— BrBACH BT VKNDKE— EppECT. 

Where the vendee of cattle to be delivered and paid for In Installmenta 
refuses, upon demand of tlie vendor, to accept and pay for a substantial 
paxt of an installment according to contract, lie cannot thereafter re- 
cover against the vendor for a refusai to deliver further installments. 
a. Samb— QooD Faith CI" Vbndbb— Mateeialitt. 

Whére a contract for the sale of cattle provides that the vendees may 
reject "any objectionable steer that may not vyelgh 900 pounds," and, 
without actually weighing the cattle, the vendees reject, as weighing less 
than 900 pounds, a large number whlch welgh more than that amount, 
the fact that such erroneous rejectlon is made in good faith is immaterial 
ou the question of the vendor's right to refuse further performance of the 
contract 
8, Revikw on Appeal— Brbonhous Instruction. 

A gênerai verdict cannot be upheld where there are several issues 
tried, and error is committed in charging the jury upon any one of them. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action by William Martindale and Thomas J. Priée against the 
Cresswell Banch & Cattle Company, Limited, for a breach of con- 
tract to deliver cattle. The district court rendered a decree for the 
plaintiffs. Défendant appeals. 

0. H. Dean and L. 0. KrauthofE (William Warner, James Gibson, 
W. D. McLeod, J. V. C. Kames, Daniel B. Holmes, and Edwin A. 
Krauthofl, on the brief), for plaintlËE in error. 

S. W. Moore (Gardiner Lathrop, Thomas R. Morrow, and John M. 
Pox, on the brief), for défendants in error. 

Before OALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBOEN, Circuit Judge. If the vendee of personal property, 
to be delivered and paid for in installments, refuses, upon the de- 
mand of the vendor, to accept and pay for a substantial part of an 
installment according to the contract, will the fact that he does so 
in good faith, and in the belief that he is hot required by the contract 
to receive any of the property so rejected, deprive the vendor of his 
right to réfuse to further perform the contract on his part? This is 
the principal question presented by this case. 

Septèmbér 19, 1892, the Cresswell Eanch & Cattle Company, 
limited, a coi^poration, the plaintiff in error, sold to William Martin- 
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dale and Thomas J. Price, the défendants in error, 5,021 steers, 1,321 
of whicli were to be delivered not later than October 20, 1892, and 
the remaining 3,700 at the rate of 1,000 each week, commencing 
October 24, 1892. The vendees agreed to pay ?28 per head for the 
cattle, and at the date of the contract paid $5,000, which was to be 
applied to the payment for the cattle as they were delivered at the 
rate of |1 per head. The 3,700 cattle were part of a herd of cattle 
owned by the vendor that was on a range in Texas, 40 miles square, 
and the contract provided that when any installment of thèse cattle 
was ready to load upon the cars the vendees should be notifled, and 
might eut eut any of the steers gathered that did not weigh 900 
pounds. After the 1,321 cattle and two installments of the 3,700 
had been delivered and paid for, making in ail 2,289 steers, the 
parties met on November 14, 1892, for the fourth delivery, and the 
vendor tendered, and demanded that the vendees should receive, 980 
steers that weighed over 900 pounds each, and that complied with 
the other requirements of the contract. The vendees eut ont and 
refused to accept or pay for 282 of thèse cattle, on the ground that 
they did not weigh 900 pounds each, but accepted and paid for the 
remaining 698. Before the time for another delivery arrived, the 
vendor notified the vendees that they had violated the contract on 
their part by rejecting the 282 steers, and that the cattle company 
would deliver no more cattle to them thereunder. The vendees then 
brought this suit for damages for the failure of the vendor to deliver 
the remainder of the cattle specifled in the contract, and for the 
balance of the $5,000 not yet applied to the payment for the cattle 
already delivered. The vendor answered that the vendees had com- 
mitted the flrst breach by failing to receive and pay for the 282 cat- 
tle tendered November 14, 1892. At the close of the trial the 
court instructed the jury, in effect, that the mère faet that the 
vendees refused to accept the steers that complied with the contract 
on November 14, 1892, did not relieve the vendor of its obligation 
to make tender of the remainder of the 5,021 steers due under the 
contract, if the jury further found that the vendees made the re- 
jection in good faith, in the belief that the rejected steers did not 
"corne up to the requirements of the contract The court also re- 
fused to charge, as requested by the vendor, that the rejection of 
thèse steers entitled it to treat this action as a breach of the con- 
tract, and that, if the vendor notified the vendees that it so elected in 
a reasonable time after the rejection, the latter could not recover. 
The court also instructed the jury that, although they found that the 
vendor tendered and the vendees refused to accept cattle that ful- 
fiUed the requirements of the contract, yet, if the vendor had subse- 
quently waived that breach of the contract, the vendees could re- 
cover damages for the failure of the vendor to make the subséquent 
deliveries. There was a verdict and judgment for the vendees for 
damages for the failure of the vendor to deliver the steers due sub- 
séquent to November 14, 1892. But the jury found that the 282 
steers tendered and rejected on that day fulflUed the requirements 
of the contract, and gave the vendees no damages on account of 
those steers. The verdict does not disclose whether the jury found 
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that the vendees' breach of the contract où November 14, 1S92, was- 
excused because they made it in good faith or becanse the veudor 
had waived it ' 

The contract on wbich this action was based was an entire 
contract. It was a contract for the sale of 5,021 cattle for |140,- 
588, and the |5,000 earnést money paid at the time the contract 
was made was paid on account of the entire purchase. The sub- 
sidiarjjr provisions of the contract, that the priée was f 28 for each 
stder, and that there were to be five delivéries of the cattle, no more 
nïade as many coûtracts of this one as there were to be installments 
ofi Seattle delivered than it madè as many as there were cattle to be 
delîyered. Norrington v. Wright, 115 U. S. 188, 203, 6 Sup. Ct 12; 
Iroti Go. V. Naylor, 9 App. Cas. 434, 439. iSFor was the vendees' 
brmchiof this contract slight or in an immaterial part. It was 
subatantial, and went to the very root of the contract. It con- 
sisted in their refusai to accept 282 cattle, and to pay |7,896 for 
them, at; the time and place they agreed to accept and pay for them 
undér the contract Thèse cattle had been gathered by the vendor 
from a range 40 miles square by the lâbor of many men for many 
days aïid driven near to the railroad station to be delivered to the 
vendees.; ; Their refusai to take them ilûposed upon the vendor the 
neceissity of gathering other cattle froiil this extended range in the 
same manner to carry out its contract in the face of the fact that the 
vendees had refused to accept nearly three hundred cattle that com- 
plied wtth its provisions. A plaintiff cannot maintain his action 
for the briëach oî a contract made with him by a défendant unless 
he can festabliàh' such performance on his part as will entitle him to 
demand; performance ôf the défendant ■ A prior substantial breach 
of the (iontract on the plâintiff's part is ordinarily a conclusîve 
ansWer tôan action for a subséquent breach on the defendant's part. 
In their complaint the vendees rècogniïfeà this principle, and alleged 
that: they "hâve in ail thingskept andi performed the said contract 
upôn their; part," but that the cattle Company, on November 19, 1892,. 
refused to perform on its part The verdict dœs not rest, howèver, 
upon proof of this; prior performance on the part of thè vendees, 
but upôn the faetfe that, before they charge any breach upon the 
cattle cbmpany, they had themselves failed to perform a substantial 
part of the contract, but that they then in good faith believed that 
they were not so failing. Nor was this exercise of good faith and 
belief by mlstake, or without notice of the fact. It was a willful 
and determined exercise of faith. The vendor insisted, at the time, 
that thefie cattle weighed over 900 pounds eachi weighed some of 
them in the présence of one of the vendees on some def ective scales 
that indicated that its claim was well founded, and demanded that 
the vendees should accept them. Ail this may not hâve demon- 
strated the weight of the cattle, though it seems to hâve proved it 
to the satisfaction of- the jury, but, although thé judgment of the 
vendor's agent was liable to be at fault, and although the scales 
were defective, this waS ample warning to the vendees to détermine 
the weight of thèse cattle in some way correctly before they rejected 
them. They had, b[y^ the express terins of the contract, reserved to 
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themselves the exclusive privilège of rejecting cattle that did not in 
fact weigh 900 pounds, and by that very provision they had imposed 
upon themselves the duty of determining the fact, and of rejecting, 
at their péril, those whose weight exceeded that amount. The pro- 
vision of the contract which présents this question is that the ven- 
dees may eut out "any objectionable steer that may not weigh 900 
pounds." It was perfectly compétent for thèse parties to this con- 
tract to hâve provided in it that the vendees might eut out and re- 
ject any steer that in tlieir judgrnent weighed less than 900 pounds, 
or any steer that they in good faith believed weighed less than 900 
pounds. This they did not do. They provided that the vendees 
might eut out those steers that in fact weighed less than 900 
pounds each. There is a well-known and accurate standard and 
method for measuring the weight of cattle and most mercantile 
commodities, and contracting parties know when they make their 
contracts what the standard is, and what the method is, and that 
neither of them will probably change. But there is no accurate 
test, standard, or metliod by which the belief of vendees as to the 
weight of the articles they purchase can be measured, and no one 
can know in advance what such a belief may be. The belief of 
the défendants in error in this case was, according to the verdict 
of the Jury, too far from the fact to authorize its substitution in this 
contract for the actual weight, for out of 980 cattle that weighed 
over 900 pounds each they believed that more than 28 per cent, of 
them weighed less. To substitute in this contract, for the actual 
weight, the judgment or belief in good faith of the vendees on that 
subject as the standard by which to détermine what steers were 
heavy enough to comply with the terms of the contract, would be to 
make a new contract for thèse parties, — a contract they neither made 
nor intended to make, and one which the verdict shows would hâve 
been far more bénéficiai to the vendees than was the actual contract. 
It is not claimed that this can be doue. But it is insisted that, 
although the good faith and belief of the vendees cannot be made 
the standard to détermine the existence of the breach of this con- 
tract, yet they may be interposed to deprive that breach of some of 
its ordinary légal effects. But that as effectually makes a new 
contract for the parties as to substitute the vendees' belief as to the 
weight for the actual weight. The established rights and remédies 
for the breach of an agreement are is effectually contracted for as 
the performance of the acts stipulated. One of the rights of the 
vendor under this contract was to refuse to perform subséquent acts 
stipulated after the vendees had refused to perform a substantial 
part of the. contract on their part. This right is given by the law 
for his protection to the party to a contract against whom the flrst 
breach has been committed. No sonnd reason occurs to us why 
its existence should be made dépendent on the good faith or belief of 
Mm who flrst breaks the contract. On the other hand, there are 
cogent reasons to the contrary. 

First. It is the breach itself, and not the good faith or belief of 
the party who commits it, that causes and measures the damage of 
the injured party. The injury to the vendor in the case before us 
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was nbt 'less becaiise the Tendees broke tbe contract in good faith, 
in the bélief that they were not breaking it. Nor did the fact that 
they brokè it in good falth, in the belief that they were complying 
wîth it, raise any presumption that they would not continue to do 
so. On the other hand, this fact presented the guaranty of word 
and of act that they Ivould continue to break it. 

Second. The rights and remédies of parties for breaches of civil 
contracta ought not to dépend on the good faith and belief cf 
those who violate them, because thèse are so difflcult to ascertain. 
The proof of the existence or absence of such good faith and belief 
is peculiarly within the knowledge and control of the violators 
themselves. Frequently they alone know what they believe, and 
whether or not they are acting in good faith. It would always be 
difflcult, and often impossible, to establish their bad faith or their 
belief that they were violating their contracts, without their testi- 
mony, and generaJly impossible to do so with it. The rights and 
remédies of parties for the breach of civil contracts ought not to 
be so placed at the mercy of those who break them. It would be 
intolérable that parties ^to continuing contracts should be com- 
pelled to perform them on their part until they could prove that the 
other contracting parties, who were constantly breaking them, were 
doing so in bad faith, and in the belief that they had no right to 
do so. 

Our conclusion is that the right of a party to a continuing con- 
tract to refuse to make subséquent performance on his part, after 
the other contracting party has refused, upon full notice and de- 
mand, to perform a substantial part of the contract on his part, is 
not dépendent on the good faith of the latter, nor on his belief that 
he is not violating the contract, but rests solely upon the fact 
whether o^ not he has violated or failed to perform a substantial 
part of the contract that the agreement required him to perform. 
Norrington v. Wright, 115 U. S. 188, 204, 205, 6 Sup. Ot 12; Filley 
V. Pope, 115 U. S. 213, 6 Sup. Ct 19; EolUng-Mill v. Ehodes, 121 
U. S. 255y 261, 264, 7 Sup. Ct. 882; Beck & Pauli Lithographing Co. 
V. Colorado Milling & Elevator Co., 3 C. C. A. 248, 52 Fed. 700, 703, 
10 U. S. App. 465, 470; Philip Mills v. Slater, 12 E. I. 82; Smith v. 
Lewis, 40 Ind. 98; Hoare v. Rennie, 5 Hurl. & N. 19; Pope v. Porter, 
102 N. Y. 366, 371, 7 N. E. 304; Dwinel v. Howard, 30 Me. 258; 
Eobson V. Bohn, 27 Minn. 333, 344, 7 N. W.357; Eeybold v.Voorhees, 
30 Pa. St. 116, 121; Stephenson v. Cady, 117 Mass. 6, 9; Branch v. 
Palmer, 65 Ga, 210; Fletcher v. Oole, 23 Vt. 114, 119. 

In Norrington v. Wright, supra, most of the authorities cited by 
counsel for the défendants in error in this case in support of their 
contention that the failure of the veadees to accept a part of one 
installmebt qf the cattle would not authorize the vendor to refuse 
to make the subséquent deliveries, are carefully reviewed, and dis- 
approved or distinguished f rom cases like that bef ore us. It would 
be idle to review them hère again. In that case 5,000 tons of iron 
rails were sold to be shipped at the rate of about 1,000 tons per 
month. The vendor shipped 400 tons the flrst month and 885 tons 
the second, when the défendant refused to accept the rails, because 
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the shipments had been less than 1,000 tons per month. The vendor 
shipped the remainder of the rails, and sued for damages for the 
failure of the vendee to accept them. The suprême court held that 
he could not tecover, and stated the rule to be: 

"A statement descriptive of the subject-matter, or of some material Inci- 
dent, sucli as the tlme or place of shipment, Is ordinarily to be regarded as a 
warranty, In the sensé in which that tenu Is used In Insurance and mari- 
time law; that is to say, a condition précèdent, upon the failure or nonper- 
formance of which the party aggrleved may repudiate the whole oontract." 

An attempt is made to distinguish this case from that at bar, 
because in the former the default occurred in the delivery of the 
first installment, and in the latter in the acceptance of the fourth 
installment. But it is a distinction without any substantial différ- 
ence. The reason why the vendor could not recover in Norring- 
ton V. Wright was that he had committed the flrst breach of the 
contract, and that relieved the vendee from subséquent performance 
on his part. For the same reason the breach committed November 
14, 1892, relieved the cattle company from any subséquent perform- 
ance on its part. If a default on the first installment by one party 
relieves the other contracting party from the performance of ail 
the stipulations of the contract, by so much the more will a default 
on a later installment relieve him from ail subséquent performance. 
It is the flrst breach which he commits, and not the number of the 
particular installment to which it relates, that defeats the plaintiff, 
in thèse actions. Thus in Robson v. Bohn, supra, a contract was 
made May 19, 1873, for the sale of 425,000 feet of lumber, to be de- 
livered at the rate of 20,000 feet per week from the date of the con- 
tract, and the défendant agreed to give his promissory note for 
$3,000 at that time, to pay |2,000 in cash August 1, 1873, and to pay 
the balance on the full delivery of the lumber. He gave his note 
for $3,000. The vendor delivered the lumber weekly until August 
1, 1873. The vendee then failed to pay the $2,000 in cash, and the 
court held that the refusai of the vendee to pay the $2,000 excused 
the vendor from the delivery of any lumber subséquent to August 
Ist To the same eflect are Dwinel v. Howard and Reybold v. 
Voorhees, supra. The rule is gênerai that he who commits the first 
substantial breach of a contract cannot maintain an action against 
the other contracting party for a subséquent failure to perform, and 
it rules this case. 

Finally, it is contended that the cattle company waived the breach 
committed by the vendees, and that, even if there was error in 
the instruction we hâve been considering, it was error without 
préjudice, and the judgment should be afflrmed. The claim of a 
waiver rests upon the fact that the cattle company received pay- 
ment November 14, 1892, for the 698 cattle that the vendees ac- 
cepted, and the claim that its agent then told the vendees to come 
at some later date for more cattle, and arrange to gather and deliver 
them. It is difiicult to see how the cattle company waived any 
of its rights by insisting upon its acknowledged right to deliver and 
receive payment for the 698 cattle the vendees accepted, especially 
in view of the fact that thèse cattle were, according to the verdict. 
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worth seveifal liundred flollars more than the coiitract price wMch 
the vendees paid for them, and they could hâve lost nothing by 
takiiig them. If the Company had received payment for the 282 
cattle that were rejected, thère might hâve been somè ground for 
the claim of waiver hère, Nor is it easy to see how the statement 
that the vendees might doifie at some future day for inore cattle, 
or any action the vendor tdok to gather and ship them, could work 
a waiver, when the cattleiiÇORipany notified the vendees, before 
they started to come for thèse cattle, that they need not do so, 
and that it would deliveï no m6ré cattle to them under this contract. 
There seems to be nothitig in ail this that cOuld hâve induced 
the vendees to âct or omit tti'act to their préjudice. We hâve grave 
dotibts whether the évidence in this case is sufflcient to sustain a 
verdict of a waiver of this bfeach by the cattle company if it were 
rendered. But it is unnébè^àry to détermine that question hère. 
That question; and thè qùëiStion whether or not the veildees com- 
mitted the tireach in good fâiéh, in the belief that the rejected steers 
did not comply with thé SféqUiréments of the contract, were sub- 
mittéd to the jury under instructions to the eflect that, if they 
answered either in the aflQrmative, the vendees could recover, al- 
though they did commit thé flrst breàch of the contract. The ver- 
dict shows that the jury found that the vendees committed the flrst 
breach, and that they must hâve answered one of thèse two ques- 
tions in the affirmative. Bût it does not show which one. Such a 
verdict cannot be upheld where there is more than one issue tried, 
and upon any onè of them èrl-or is committed in the admission or 
rejection of évidence, or in the charge of the court, because it may 
be that the jury founded their verdict upon the very issue to which 
the erroneous ruling related, and that they were controlled in their 
flnding by that ruling. Coal Co. v. Johnson, 6 0. 0. A. 148, 56 Fed. 
810; State of Maryland v. Baldwin, 112 U. S. 490, 492, 5 Sup. Ct. 
278. 

There are other questions discussed in the briefs, but, as the case 
must be retried, and thèse questions may not arise upon a second 
trial, it is unnecessary now to notice them. The judgment is ac- 
coMingly reversed, with cbsts, and the cause remanded, with direc- 
tiofls to grant a new trial. 



BELT et al. V. ROBIXSON. 

(Circuit Court of Appeals, Elghth Circuit. July 16, 1894.) 

No. 411. 

AbSIGNMBNT FOB BeNBFIT of CBEDITORS ^ RbsBRVATIOSS — MiSTAKE OF As- 
BI8N0K. 

The réservation, by the assigner in a gênerai assignment, to himself, 
as exempt, by mistake, of propevty which he does not own or control, 
: does not make the assii^ment partial, if it in fact conveys, regardless 
of such réservation, ail the property of the debtor not exempt from. 
exécution sale; aud tlie assignée may plead and prove the ownership of 
the property descrlbed îii the assignment, to establish this fact, and to- 
màintain his right to the property assigned. 



'BELT V. ROBINSON. 91 

In Error to the United States Court in the Indian Temtory. 

This was an action by J. M. Robinson, doing business as J. M. 
Robinson & Go., against J. C. Belt, in whicli an attachaient against 
defendant's property was issued. C. M. King filed an interplea 
claiming property on which the attachment had been levied. A de- 
murrer to the interplea was sustained, and judgment for plaintiff, 
as against the intervener, was rendered thereon. The défendant 
and the intervener brought error. 

For report of a former décision, dismissing a writ of error sued 
ont to review the ruling on demurrer before judgment thereon, 
see 5 C. G. A. 521, 56 Fed. 328. 

J. C. Hodges, A. J. Nichols, W. H. H. Clayton, James Brizzolâra, 
J. B. Forrester, and J. H. Koogler, for plaintiffs in error. 

W. T. Hutchings (N. B. Maxey and G. L. Jackson, on the brief), 
for défendant in error. 

Before GALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge, 

SANBORÎs^ Circuit Judge. December 30, 1891, the défendant 
in error, J. M. Robinson, commenced an action against his debtor, 
J. C. Belt, and attached, as his, a stock of gênerai merchandise at 
Eufaula, in the Indian Territory. Thereupon, pursuant to the prac- 
tice which prevails in that territory (Mansf. Dig. Ark. §§ 356, 358; 
26 Stat. 81, 94, c. 182, § 31), the plaintiff in error, C. M. King, filed 
an interplea, in which he set out a gênerai assignment to him by 
Mr. Belt for the beneflt of his creditors, dated December 29, 1891, 
and claimed to be the owner of the attached property as such as- 
signée. A demurrer to this interplea was sustained, and judgment 
rendered for the défendant in error on the issue between him and 
the interpleader. 

The only substantial ground on which the counsel for the défend- 
ant in error claims that this judgment can be sustained is that the 
assigner reserved to himself, in the assignment, certain household 
furniture situated in Eufaula, in the Indian Territory, and a pair of 
mares, a buggy, and a hamess, as exempt frora forced sale under ex- 
écution, when none of this property was in fact legally exempt. 

This is a preferential assignment, which exacts releases from the 
creditors as a condition for participating in the préférences; and 
it is conceded that if it is partial — if it does not convey ail the debt- 
or's property not exempt from sale under exécution — it is void, 
and the judgment is right. But the questions whether or not, under 
a correct construction of the assignment, the assigner did abso- 
lutely reserve this property to himself, and whether or not it was 
legally exempt if he did do it, are zealously contested and ex- 
Jiaustively discussed in the brief s. Upon an examination of the 
record, however, we find that the interplea does not necessarily 
présent thèse questions. The assignée there avers that the furni- 
ture at Eufaula, and the mares, buggy, and harness, were not, when 
the assignment was made, and never had been, the property of the 
-assigner, Belt, and that the description of them was M'ritten into the 



92 FSDEBAL BEFOBTEB, Vol. 63. 

réservation of exempt ppoperty in the assignment by mistake. The 
demurrer admits the truth of this avermént, and it is a complète 
answer to the charge that the assignment was partial because the 
assignor reserved this prôperty. An assignment that conveys ail 
the debioi^s prôperty is not a partial assignment; and one that con- 
veya ail his prôperty, and then by mistake réserves or exempts 
from the conveyance the prôperty of another, that the assignor 
could not in any way convey, none the less conveys his entire prôp- 
erty, and cannot be obnoxious to the objection that it is a partial 
assignment 

There is nothing in the proposition maintained by Flovrer v. Cor- 
nisli, 25 Minn. 473; Clapp v. Nordmeyer, 25 Fed. 72; and Kice v. 
Frayser, 24 Fed. 464, — ^that an assignée is not vestçd with the rights 
of creditors to attack frandùlent conveyances, and that he is not a 
bona flde purchaser for value, — to estop this assignée from pleading 
and proving the fact to which we hâve ref erred, to sustain his right 
under this assignment. He is not thereby attacking, but is sustain- 
ing, the assignment. He is not thereby attempting to prove any act 
or conveyance of his assignor fraudulent, but that this assign- 
ment was valid and honeSt. He is not attempting to contradict 
or vary any of the terms of the assignment, but to prove by évidence 
aliundç that one portion of a clause was inoperative because the 
prôperty it described was not owned by the assignor. 

The resuit is that the réservation to himself, as exempt, of prôp- 
erty which he does not own or control, by the mistake of an assignor 
in a gênerai assignment, does not make the assignment partial, if it 
in fact conveys, regardless of such réservation, ail the prôperty of 
the debtor not exempt from exécution sale; and, the assignée may 
plead and prove the ownership of the prôperty described in the 
assignment to establish this fact, and to maintain his right to the 
prôperty assigned. 

The suggestion that the allégations of the interplea are insufil- 
cient to show that the four lots in Ft. Smith, Ark., claimed as a 
homestead, were exempt, because there is no avermént that Mr. 
Belt ever occupied or intended to occupy that prôperty as a 
home résidence, is unworthy of serions considération. Some of the 
allégations of the interplea are that Mr. Belt, at the time he made 
the deed of assignment, was the head of a family, and a bona flde 
résident citiién of the state of Arkansas, and that he was holding 
and occupying thèse lots, comprising less than one acre of land, 
as a homestead for himself, wife, and minor child. Thèse alléga- 
tions were surely ample. Mansf. Dig. §§ 3006^013, inclusive. 

In our opinion the interplea stated a good cause of action for the 
recovery bf the attached prôperty, and the demurrer should hâve 
been overruled. The judgment is accordingly reversed, with costs, 
and the cause remanded for further proceedings not inconsistent 
with this opinion. 
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KBNTUCKY LIFE & ACO. INS. CO. v. HAMILTON.i 

(Circuit Court of Appeals, Slxth Circuit May 8, 1894.) 

No. 134. 

1. Revibw— Spécial Fikdings bt Court— Opinion. 

The récital in a judgment entry that tlie court dellvered an opinion, 
and made a findlng of aU the Issues in favor of plaintlff, does not màlce 
the opinion a part of the record and a spécial flnding of facts, wltliln Rev. 
St. § 700, providing that when an issue of fact Is tried by the court, and 
its flnding Is spécial, the sufflciency of the faots found may be revlewed. 

2. 8ame. 

An opinion whlch, so far as It deals with the facts, is a mère statement 
of part of the évidence, referred to and commented on for the purpose of 
supportlng the judgment, and not the conclusion o€ court as to facts from 
the évidence, Is not a spécial flnding, within the siatute. 
8. Same — BitL OF Exceptions. 

A bOl of exceptions embodying the évidence is not a spécial flnding 
allowing revlew of the sufflciency of the facts. 

On Rehearlng. 

4. Same— AoBEED Statement. 

An agreed statement of facts, on which Judgment is rendered, con- 
slsting not of the ultimate facts, but of the évidence to be submltted to 
the court on the issues pr^ented by the pleadlngs, Is not the équivalent 
of a spécial flnding of the facts, allowing revlew of their sufflciency. 

6. Same— State and Fbdbkal Pbactice. 

Rev. St § 914, requlrlng the practlce and pleadlngs in law cases in 
fédéral courts to conform to those of the state courts, does not apply to 
appeUate proceedings, so as to require a détermination on the merits on 
a record whlch would permit It in the appellate court of the state. 

6. Same— SuFFiciBNCT of Plbabinq— Question not Raisbd Bklow. 

The sufflciency of the pleadlngs to warrant a judgment may be passed 
on in the appellate court, though the question was not raised tn the lower 
court 

7. Life Insubance— Conditions of Policy. 

A condition on the back of a life policy, under the title "Asslgnments," 
provldlng that it shaU not be assigned wlthout notice, "nor unlees a 
claim hereunder made by assignée be subject to proof of Interèst, nor 
unless the amount recoverable hereunder by such assignée, an Insurable 
Interest, existing at the time of the assignment or transfer must be shown 
by ail clalniaiits at the ttme of clalm hereunder; and clalms by any 
CTeditors as beneflciary or assignée shall not exoeed the amount of the 
actual bona flde Indebtedness of the member to him existing at the time 
of said death," and the policy, as to amounts in excees thereof , shall be 
void, except the assignée l)e wife, child, parent brother, or slster of the 
insured,— applies only to assignées, and, even If It dld refer to original 
beneflciaries, ■would apply only to one made a beneflciary as a creditor, 
and not to one who subsequenUy became a creditor. 

8. Same— Bbnepiciabt — Insurable Interest. 

One not the wife, child, parent, brother, sister, or creditor of Insured 
may hâve an Insurable interest in his life. 

9. Same — Pleadings — Sufficiency afteb Verdict. 

An allégation by plaintiff that the policy In suit was not spéculative, 
Wlthout afflrmatively setting out an insurable interest, is sufflcient, after 
verdict on motion In arrest, and thrarefore cm writ of error. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentttckj. 

1 Rehearlng denied. 
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Action by Charlotte A. Hamilton against the Kentucky Life & 
Accident lûâuvailee Oompanyi Jttdgment for plaintiff. Défendant 
brings e^cor.. Afflrmed. : , 

Marc Mundy, for plaintiff in error. 
Azro Dyer, for défendant in error. 

. Before TAFT and LUEffONi; Circuit Jsdges, and BICES, District 

LTJBI^ÎTjj'pircuit Judgel Tais was ap action 911 a policy of in- 
surance upon tlie life of Mrs. Sarah Bitter, the défendant in error 
being the beneflciary to whiom the sum assured was to be paid on 
'the deatli ûf Mrs. Bitter, A Jury wàs waited by ■ç^ritten stipulation 
ehtered ôï ifècord, and tji^; iésùè submitted to thë court The court 
found for the plaintiif, and rendered iudgment for tbe full sum 
assessed, with interest The errors assigned by the appellant are 
thèse: ... 

"(1) The sald court erred in consteulug tbat the charter of the défendant, 
the Kentucky IJfe & Accident Insurance Company, ex,hif)lted lu the trial, 
«uthorized sfi^; oompany tOsii^ue wager poliçîes oflljfe insOTaneè. (2) It 
nowhere àpp^rjçiig in this record, ttiat thé clalmant, Charlotte A. Hamilton, 
is. the mpther, gl^ter, or daushter;6f , the. assured, Sarah, !Eî. Rltter, the court 
erred in adjudglng to said clalmant, the maximum amount of the policy sued 
on, wlth interest (3) The court erred in holding that itne législature of Ken- 
tucky did, or ROUldi by act chartering defendgjot, authOrl'ze It to make wagèr 
poliçies pf ifasiirance, and. , tljàt ii^ld compâny cpUld, Under its charter, 
ànd dld, by Its' ppllcy, make a, ttlnâlng contract wlth Sarah E. Rltter, where- 
by It shoulâ Dfty tb ,sald Cliwlortè A. Hamlltoki, on tbe.death of sald Rltter, 
any sum eXce^ln^ the sum' bf mdébtèdness ôf sald Rltter to said Hamilton. 
.(4) The court érred in slgning jùdgment for clalmant, Hamilton, under the 
pleàdlngs àijd ètldence of t^e cksé." 

Section 6é9 of the Eevised Statutes provides that a jury may be 
,waived, and iswes of fapt tried and deteiTiiined by the court, upon 
a stipulation ifl' writingl The ûnding àf the court upon the facts 
may be gênerai or spécial, and, by the statute, is given the same 
èiïect as the verdict of a jury. By section 700 the method of re- 
vîewing à 'judgpient so reiiàere^ is provided. That section is in 
thèse words: ■ 

"When an issue of fact in any civil éause In à circuit court Is tried and de- 
termlned by'tSié court withOut ttè int«^ention of a jury, according to sec- 
tion six hundréd and forty-niUe, the rullngs of the court in the progress of the 
trial of the cause, if excepted to at the time, and duly presented by a blll 
of exceptioae, may be reviewéd by the suprême court upon a writ of error 
or upon an appeal; and When the findlrig Is Spécial the revIew may extend 
to the détermination of the sufflciency of the facts found to support the jùdg- 
There was no such spécial flnding of facts by the court as required 
in order ta enable this court to détermine the sufflciency of the facts 
to support the jttdgm«nt. The jùdgment entry was as follows: 

"And on aûother day 6Î said term of said court, to wlt, on Tuesday, July 
18, 1893, «îSijme sald plaintiff, by Azro Dyer, her attomey, and said défend- 
ant, by Marc Mundy, its attomey, and it appearing that héretofore, to wit, 
on the 15th day of April, 1893, this cause was, by agreeiiient of parties, sub- 
mitted to the court for triai wlthout the intervention pf a jury; that after- 
wards, to wit, on the 31st day of Maj', 1803, the couri: delivered a written 



KEiNTUCKY LIFE & ACC. INS. CO, V. HAMILTON. 95- 

opinion, and made a finding of ail the issues In favor of the plalntiff, as- 
sessed her damages in the sum of flve thousand dollars, wlth six per cent, 
interest from June 24, 1802; that afterwards, to wit, on tue Ist day of June, 
1883, the said défendant entered a motion for new trial uiwn written groimds 
flled,— the said motion for a new trial is now submitted to the com't, and, the 
court being sufficiently advised, the said motion is ovemiled. It is therefore 
considered, ordered, and adjudged by the court that the plalntiff, Charlotte 
A. Hamilton, recover of and from the défendant, the Kentueky Life «& Acci- 
dent. Insurance Cîompany, the sum of flve thousand dollars, wlth Interest 
thereon at the rate of six per cent, per annum from the 24th day of .lune, 1892,. 
until paid, also her costs herein expended, for whlch she may hâve exécu- 
tions. On motion of défendant, it is ordered that it do hâve fif teen days to 
file a blU of exc-eptions." 

That entry recites that, "the court delivered a written opinion,"^ 
"and made a finding of ail the issues in favor of the plalntiff." This 
is nothing more than a gênerai finding in favor of the plalntiff. The 
contention of the appellant is that the effect of the récital is to make 
the opinion a part of the record, and a spécial finding of facts, within 
the statute. We do not think the opinion thereby becomes a part 
of the record. It is a mère récital of the fact that an opinion had 
been read. The opinion did not become thereby a part of the judg- 
ment entry, and did not operate as a spécial finding of facts. The 
opinion is included in the transcript sent to us, but there is no 
minute entry making it a part of the record. It was properly in- 
cluded in the transcript under the 14th rule of this court, which 
requires the clerk of the circuit court "to transmit wlth the record 
a copy of the opinion or opinions filed in the case." This opinion 
does not purport to be a spécial finding of facts. Some parts of 
the évidence are referred to and commented on for the purpose of 
supporting the judgment. In so far as it deals with the facts, it 
is a mère statement of the évidence, and not the conclusion of the 
court as to the facts from the évidence. In Insurance Co. v. Tweed 
a like question arose. Mr. Justice Miller, on this subject, said: 

"We are asked, in the présent case, to aceept the opinion of the court below, 
as a sufflcient finding of the facts, within the statute, and within the gênerai 
rule on this subject. But, wlth no aid outside the record, we cannot do this^ 
The opinion only recites some parts of the testlmony by way of comment In 
support of the judgment, and is Uable to the objection, often referred to m 
this court, that it states the évidence, and not the facts as found from that 
évidence. Besides, it does not profess to be a statement of facts, but is very 
eorrectly called in the transcript, 'reasons for judgment' " 7 Wall. 51. 

In that case, counsel stipulated in the suprême court that certain 
parts of the opinion should be accepted as showing the material 
facts of the case. Upon this agreement the court permitted the 
opinion to stand for a spécial finding of facts. Whether that prac- 
tice would be again f ollowed is more than questionable. Hère there 
is no such agreement. .Upon the contrary, counsel for appellee 
has strennously insisted in brief and argument that no case is 
hère presented for review by this court, and that the opinion is not 
a spécial finding of the ultimate facts. We hâve, therefore, "no- 
aid outside of the record," and we cannot treat the opinion as a find- 
ing of facts. Insurance Co. v. Tweed, supra; Dickinson v. Bank. 
16 Wall. 250; Eeed v. Stapp, 3 C. C. A. 244, 52 Fed. 641. In the 
latter case the court said: 
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•Tlje practice adopted by counsel In thls case, of seeking to bave the opin- 
ion of the court fuUUl the office of a flnding, Is not to be-commended. The 
spécial findlng of the statute is a ô>eclflc statement of the ultlmate facts 
proven by the évidence, determining the issues, and essential to sustain the 
Jndgment It corresponds to the spécial verdict of a jury, and should be 
equally spécifie and comprehensive. It ^hould déclare aU the ultlmate facts 
estabUshed by the évidence, so that if they do not, in law, warrant the judg- 
ment, an appellate tribunal may direct such judgment thereon as the law ad- 
judges upon the facts determined, and without the need of a new trial, as 
was done in Ft Scott v. Hlcknian, 112 U. S. 150, 5 Sup. Ot 56." 

It seems to us very clear that the opinion found in this transcript 
should not be regarded as a spécial finding of facts. The facts sub- 
mitted to the circuit court havç been made a part of the record 
by bill of exceptions. The suprême court of the United States 
haVé frequently ruled that a bill of exceptions embodying the evi- 
dëiibe is not the spécial finding which will enable an appellate court 
to review the évidence, ànd détermine the sufftciency of the facts 
ta suï)port the judgment. The statute contemplâtes two distinct 
kihds bf flndings, to wit, gênerai and spécial. "This," as observed 
by Mr. Justice Miller in Noms v. Jackson, 9 Wail. 127, "is in perfect 
anajogy to the flndings by a jury, for which the court is, in such 
casés, substituted by consent of thé parties. lu other words, the 
court finds a gênerai verdict on ail the issues for plaintiff or dé- 
fendant^ or it flhds a spécial verdict*' This spécial finding, said the 
court in that case, "is not a mère report of the évidence, but a state- 
ment pf the ultiinàte facts on vehich the law of the case must déter- 
mine the rights of the parties; a finding of the pi-opositions of fact 
which the évidence establishes, and not the évidence on which those 
ultimate facts are supposed to rest." "Whether the finding be gên- 
erai or spécial," (the statute) "gives it the same effect as the verdict 
of a jury; that is to say, it is conclusive as to the facts so found. 
In the casé of a gênerai verdict, which includes, or may include, as 
it generally does, mixed questions of law and fact, it includes both, 
except so far as they may be saved by some exception which the 
party has taken to the ruling of the court on the law." "In the case 
of a spécial verdict the question is presented as it would be if tried 
by a jury, whether the facts thus found require a judgment for plain- 
tifif or défendant; and, this being matter of law, the ruling of the 
court on it can be reviewed in this court on that record. If there 
were such spécial verdict hère we could examine its sufficiency to 
sustain the judgment. But there is none. The bill of exceptions, 
while professing to détail ail the évidence, is no spécial finding 
of the facts. The judgment of the court, then, must be afflrmed, 
unless the bill of exceptions présents some erroneous ruling of the 
court in the progress of the trial." The conclusions of the court in 
that case were thlis summarized: 

"If the verdict be a gênerai verdict, only such rulings of the court, in the 
progress of the trial, can be reviewed as are presented by bill of exceptions, 
or as may arise on the pleadings. In such cases a bill of exceptions cannot 
be used ix> bring up the whole testimony for revlew any more than in trial 
ny jury." "That, If the parties désire a review of the law involved in. the 
case, they must either get the court to flnd a spécial verdict, which raises tha 
légal piToiwsltlons, or they must présent to the com-t their propositions of law, 
and require the court to rule on them." "That objection to the admission or 



KENTUCKY LIFE & ACC. INS. CO. ». HAMILTON. 97 

exclusion of eyldence, or to such rulings on the propositions of law as the 
party may ask, nmst appear by bill of exceptions." 

Tliat case bas been repeatedly foUowed. See Insurance Co. t. 
Folsom, 18 Wall. 237; Cooper y. Omohundro, 19 Wall. 65; Crews 
T. Brewer, Id. 70; Dickinson v. Bank, 16 Wall. 250; Martin ton v. 
Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321; Bowden v. Buruham (Jan. 
29, 1894) 8 0. C. A. 248, 59 Fed. 752. 

There was no demurrer to tlie case stated in t>>e pleadings, and no 
motion in arrest of judgment after the gênerai ûnding for tbe plain- 
tiff. No exceptions were taken upon évidence admitted or excluded. 
And no rulings made during the trial upon questions of law. I 
Oooper T. Omohundro, cited above, the court said: 

"Where Issues of fact are submitted to the circuit court, and the flnding is 
gênerai, nothing is open to review * • • except ttie rulings of the cir- 
cuit court In the progress of the trial; and the phrase, 'rulings of the eourt 
In the prograss of the trial,' does not inciude the gênerai flnding of the circuit 
court, nor the conclusions of the circuit court embodied in such geneiral flnd- 
îng." , 

In the case of Martinton v. Fairbanks, also above cited, the court 
said; 

"The theory of the plaintiff in error seems to be that the gênerai flnding in 
this case, like a gênerai verdict, includes questions of both law and fact, and 
that by exœpting to the gênerai finding he excepts to such conclusions of law 
as the gênerai finding implies. But section 649, Rev. St., provides that the 
flnding of the court, whether gênerai or spécial, shall hâve the same effect 
as the verdict of the jury. The gênerai verdict of a jury concludes mixed 
questions of law and fact, except so far as they may be saved by some excep- 
tion which the party has taken to the ruling of the court upon a question cl" 
law. * * « The provision of . the statute that the flnding of the court 
shàll hâve the same effect as the verdict of a jury cuts ofC the right to review 
in this case." ' 

The issues presented were mixed questions of law and fact The 
finding being a gênerai one, the légal questions supposed to be in 
volved in the gênerai resuit are not, on this record, open to review. 
It is accordingly ordered that the judgment of the circuit court be 
afflrmed. 



On Eehearing. 
(July 3, 1894.) 

An eamest pétition for a rehearing of this cause has been flled, 
to which the court has given careful considération. 

1. It is insisted that the cause was heard below upon an agreed 
statement of f acts, which is a part of the record by bill of exceptions ; 
that such an agreed statement is équivalent to a spécial flnding of 
facts by the court; that, therefore, the question, as presented on 
the writ of error, is whether the facts thus agreed upon require a 
judgment for plaintiff or défendant; and that, this being a matter 
of law, the ruling of the court below can be reviewed. An agreed 
statement of facts, upon which a judgment is founded, will be taken, 
on appeal or writ of error, as the équivalent of a spécial flnding of 
facts. Bond v. Dustin, 112 U. S. 607, 5 Sup. Ot. 296; Supervisors 
V. 63F.no. 1—7 
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V. Kènnîcott, 103 U. S. 354; Lehnen v. Dickson, 148 U. S. 73, 13 
Sup. et. 481. But the so-called ''agreed istatement of facts" does not 
purpoït to be a statement of the ultimate facts, but a mère agree- 
ment as to the évidence to be submitted to the court as Ijearing upon 
the issues presented by the pleadings. To treat the etidence thus 
submitted as an agreed statement of facts, equiralent to a spécial 
flnding of facts, would require this court, on a writ pf error, to 
examine the évidence as it was submitted to the couèt below, and 
confound ail the distinctions which distinguish an appeal from a 
writ of error. The bill of exceptions sets ont the numerous applica- 
tions, notices, letters, policies, charters, and by-laws therein referred 
to as having been read upon the hearing. What ultimate fact^ are 
proven by ail this évidence is not stated in the agreement itself, nor 
is there any spécial flnding of facts based upon ail this évidence by 
the triai judge. An agreed statement of facts, which will be accepted 
as the équivalent of a spécial flnding of facts, must relate to and sub- 
mit the ultimate conclusions of f act, and an agreement setting out 
the évidence upon which the ultimate facts must be found is not 
within the rule stated in Sirpervisors v. Kennicott, supra. In Eai- 
mond V. Terrebonne Parish, 132 U. S. 192, 10 Sup. Ct. 57, a like ques- 
tion arose as to the sufflciëhcy of a so-càlled agreed statement of 
facts, in regard to which the court sald, "The so-called statement 
of facts is mainly a recapitulation of évidence introduced by the 
parties at the trial." 

Speaking as to the général subject, Mr. Justice Gray, for the court, 
said: 

"By the settled constmctloa of the acts of congress defining the appellate 
jurlsdlction of this court, eltUer a statement of facts by the parties, or a flnd- 
ing of facts by the clrcxiit court, Is strlctly analogous to a spécial verdict, and 
must State the ultimate facts of the case, presenting questions of law only, 
and not be a récital of évidence or of circumstances whloh may tend to prove 
the ultimate facts, or from which they may be Inferred." Id., 132 U. S. 194, 
10 Sup. Ct 57. 

See, also, Minor v. Tillotson, 2 How. 392; Campbell v. Boyreau, 
21 How. 223; Bond v. Dustin, 112 U. S. 606, 5 Sup. Ct. 296. 

2. The next contention of the pétition is that the appellant is 
entitled to hâve this cause determined upon its merits in this court 
and upon this record, if he would be entitled to hâve it heard 
upon the merits on a like record in the court of appeals of Kentucky. 
This argument is predicated upon the assumption that section 914, 
Eev. St., requiring the practice and pleading in civil causes on the 
law side of the circuit and district courts of the United States to 
confOrm to the practice and pleadings in the state courts, is ap- 
plicable to appellate proceedings. In Ee Chateaugay Ore & Iron 
Co;, 128 U. S. 553, 9 Sup. Ct 150, the court construed section 914 
and held that it had no application whatever to proceedings under 
which it was sought to review a judgment of the circuit court. The 
manner or the time of taking proceedings intended to resuit in such 
review by this court is regulatèd either by the acts of congress or 
by the ancient common-Iaw practice. The manner in which a judg- 
méût may be reviewed by this court when a jury bas been waived 
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1s the subject of express congressional enactment, as we hâve already 
shown. ' 

3. The final contention of appellant is that the pleadings do not 
warrant any judgment, and that the détermination of this question 
is a question of law arising solely upon the pleadings, and therefore 
open to review upon this record, under the assignment of errors. 
No demurrer was interposed by the défendant in the court below, 
and no motion in arrest of judgment was made after verdict, nor 
was this question pressed upon the argument of this case. The 
iailure to demur or move in arrest of judgment is perhaps not im- 
portant, for, if anything appears upon the record which would hâve 
been fatal upon a motion in arrest of judgment, that thing is equally 
fatal upon a writ of error. glacum v. Pomery, 6 Cranch, 221 ; Bond 
v. Dustin, 112 U. S. 609, 5 Sup. Ct. 296; Lehnen v. Dickson, 148 U. S. 
71, 13 Sup. Ct. 481. In Slacum v. Pomery, cited above, Chief Justice 
Marshall, speaMng for the court, said: 

"It is not too late to allège as error in this court a fault In the déclaration 
«vhich ought to hâve prevented a rendition of the judgment In the court be- 
low." 

The argument in support of the pétition for a rehearing présents 
two questions of law as arising upon the pleadings. Thèse ques- 
tions are— -First, that the pleadings do not show that the plaintiff 
bore to the assured the relation of "wife, ehild, parent, brother, or 
sister," and therefore she was debarred from any recovery on the 
policy in excess of the indebtedness of the assured to her, by opéra- 
tion of the condition found on back of contract of Insurance; sec- 
ond, that, whether the condition indorsed on the policy was appli- 
cable to plaintifl or not, the policy was void, as a wager policy, for 
any excess over plaintifE's claim as a creditor. We will deal with 
thèse questions in the order stated. 

The condition relied upon as limiting plaintiff's recovery to the 
amount of her claim as a creditor was upon the back of the policy 
exhibited as a part of the pétition. It was a single condition, and 
appears under the title "Assignments." It was in thèse words: 

"Assignments: This certiflcate shall not be assigned or transferred unless 
notice and copy of the assignment be given to said company, nor unless a 
claim hereunder made by assignée be subject to proof of interest, nor unless 
the amount recoverable hereunder by such assignée, an insurable Interest, ex- 
Isting at the time of the assignment or transfer must be shown by ail claim- 
ants at the time of claim hereunder; and claims by any creditors as bene- 
flciary or assignée shall not exceed the amount of the actual bona flde in- 
debtedness of the member to him existing at tbe time of said death, together 
with any payments made to the company under this certiflcate or policy of 
Insurance by such creditor, with interest, and this certiflcate or policy of In- 
surance, as to ail amounts in excess thereof, shall be void (except such as- 
signée shall bear to the member the relation of wife, child, parent, brother 
or sister), be limited to the value of the interest proven." 

The answer denied that plaintifE bore either of the relations men- 
tioned to the assured, but admitted that she vras a creditor to the ex- 
tent of 1496.92, and entitled, as a creditor, to recover to that extent, 
but denied any other or greater liability. The reply of plaintifE 
concluded the pleadings. AmoDg other things, this reply denied 
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that the policy sued on had been issued to lier as a créditer, or to 
secure any indebtedness from the assured to her, and insisted thât 
the indebtedness mentioned in the answer "was a mère incident 
g:rO;WÎng ont of the transactions of insurance set forth in the péti- 
tion,'^ and that the claijn of this plaintifE upon the défendant, alleged 
in the pétition, was not affected by her relation as a créditer, but was 
based upon the express contract of the défendant, for a valid con- 
sidération, to pay to the plaintifE the sum of |5,000 at the death of 
Mrs. Eitter, the assured. The reply further denied that either the 
said assured or the plaintifif "were actuated by any spéculative 
motire, but both acted in good faith, without fraud." Under the 
Kentucky practice act, "every material allégation of a pleading must, 
for the purposes of the action be taken as true, unless traversed." 
Under lîis rule of pleading, every material fact set out in the de- 
fendant's aoswer as a défense must be taken as true, unless trav- 
ersed either by the pétition or reply. The allégation that the plain- 
'tifif did not bear to the assured the relation of "wife, child, parent, 
brother, or sister" is not tmversed by the pétition or reply, and must 
be taken as true. How does that fact affect the judgment? The 
answer dépends upon the application of the condition on back of 
policy to the plaintiff. If plaintifE is within that condition, then 
her recovery must be liinited by it. Upon full and careful con- 
sidération, we agrée with the judge who tried this case on circuit 
that the plaintifE is not included in nor affected by the conditioin re- 
lied upon to limit her recovery. That provision or condition was 
intended to afEect transfers of the certiflcate of insurance, and limits 
the recovery of an assignée. PlaintifE was not an assignée, and did 
not sue as an assignée. She sues as the payée named in the con- 
tract of insurance, and she must stand or f ail upon that relation to 
the contract Appellant'S contention that every beneficiary who 
happens to be a créditer at the death of deceased shall be limited in 
recovery to the amount of the debt, unless it is also shown that such 
créditer bore one or the other of the relations mentioned, is not 
snpported by aùy fair construction of the words of the condition. 
Tiat insistence rests alone upon the occurrence of the word "benefi- 
ciary" in the bedy of the condition, when referring to the extent 
to which an assignée might recover by reason of a créditer relation. 
The language of this condition is the language of the défendant 
Company. If its meaning be not plain, and it needs construction, 
it should be most strongly construed against the maker of the con- 
dition. Insurance Ce. v. Wright, 1 Wall. 468. Looking to the 
signboard placed over the provision, and looking to ail parts of the 
condition, we are of opinion that it was never intended to apply to 
any except transférées or assignées of the policy. But, if wrong in 
ttiis, it is clear that if the beneficiary was not made such as a créd- 
iter, nor because of that relation, the subséquent création of a 
creditor relation is not afiEected by this provision. Plaintiff, in her 
reply, denied that she was made beneficiary as creditor, and insisted 
that her debt arose subsequently, and as a mère incident. This 
issue must, on this question, be treated as settled in faver of plaintiff. 
It follows that if she was not made beneficiary as creditor, nor 
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because of that relation, this provision cannot affect plaintiff, even if 
it was intended to limit the recovery of a creditor beneflciary to the 
amount of the debt so'secured. 

Appellant's second proposition is predicated upon the assumption 
tbat it is essential to recovery, in any action upon a contract of life 
insurance, and the plaintiff shall aver and prove an insurable inter- 
est in the life of the assured, and that in default of such averment 
the contract will be adjudged void, as a mère wager policy. The 
answer presented no other issue than that presénted by the indorsed 
condition we hâve already discussed. It set out that plaintiff was 
not the "wife, child, parent, brother, or sister" of the assured, and 
sought to defeat a, recovery upon the assumption that unless one of 
thèse relations existed there can be no recovery. As the reply 
vi^as silent conceming this déniai, it operated as an admission that 
none of those relationships existed. In support of the gênerai 
proposition that a contract of insurance is void, as against public 
policy, and as a mère gambling spéculation, unless the beneflciary 
bas some insurable interest in the life of the person Insured, ap- 
pellant cites Basye v. Adams, 81 Kv. 375; Insurance Co. v. France, 
94 U. S. 561; Crotty v. Insurance Co., 144 U. S. 621, 12 Sup. Ct 749; 
Insurance Co. v. Schaefer, 94 U. S. 457. But there are other rela- 
tions than those mentioned in the condition indorsed, and, if that 
condition bas no application, then an action is maintainable by the 
plaintiff, unless the policy is void, as a mère wager policy. In the 
case of Insurance Co. v. Schaefer, supra, the court, through Mr. 
Justice Bradley, said: 'Trecisely what interest is necessary, in order 
to take a policy out of the category of mère wager, bas been a sub- 
ject of much discussion." He added that "the essential thing is 
that the policy shall be obtained in good faith, and not for the pur- 
pose of speculating upon the hazard of a life in which the insured 
had no interest." In the case of Loomis v. Insurance Co., 6 Gray, 399, 
Chief Justice Shaw, in discussing the question of an insurable in- 
terest, said: 

"In discussing this question in this commonwealth [Massachusetts], we are 
to consider it solely as a question of common law, unaffected by the statute 
of 14 Geo. III., passed about the time of the commencement of the Révolution, 
and never adopted in this state. Ail, therefore, which it seems necessary to 
show, in order to take the case out of the objection of being a wager policy, 
Is that the Insured bas some interest in the cestui que vie; that his temporal 
affairs, his just hopes, and well-grounded expectatlons of support, of patron- 
age, and advantage in Ilfe, wlU be Impalred,— so that the real purpose Is not 
a wager, but to secure such advantages, supposed to dépend upon the life of 
another. Such, we suppose, would be sufficient to prevent it from being re- 
garded as a mère wager. Whatever may be the nature of such Interest, and 
whatever the amount Insured, It can work no Injury to the insurers, because 
the premium Is proportioned to the amount; and, whether the insurance be 
a large or small amount, the premIum Is eomputed to be a précise équivalent 
for the risk taken." 

In the Schaefer Case, cited above, the court, after setting out the 
language of Chief Justice Shaw, said: 

"We concur in thèse views, and deem it unnecessary to cite further au- 
thorities, ail those of importance being gathered In the récent treatlses on 
the subject. May, Ins. §§ 102-111; Bliss, Ins. §i 20-31." 
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"!" WMle the pleadings do not set outany partieular interest which. 
the plajntiff had in the life of Mrs, Ritter, yet the reply, in almost 
the exact language of Mr. Justice Bradley, did set up that, "in ail 
the insurance transactions described in the pétition, neither said 
Sâi-ath nor this plaintifl were actuated by any spéculative motive, 
but both acted in good faith and without f raud." Défendant did not 
demar^ and no motion in arrest of judgment, as we hâve already 
stated, was made after verdict. The môst that appellant can now 
claini 18 that upon this writ of error any error appearing upon the 
record iproper shall be now reviewed as it might hâve been after 
t;erdict upon a motion in arrest. Such a motion is not a substitute 
for a motion for a new trial, and only thèse material defects appar- 
ent on the i*ecord proper can be relied upon to sustain the motion, 
and thé évidence is no 'part of thé record for such a purpose. Carter 
V. Bennett; 15 How. 354; Bond v. Dustin, cited above. The rule at 
common law, as stated in 3 Bl. Comm. 394, and adopted by Mr. 
Black in his late work on Judgments, is that "exceptions that are 
mov€d in arrest of judgments must be much more material and glar- 
ing than suéh as will maintain a demurrer, or, in other words, many 
inaccuracies and omissions which would be fatal if early observed 
are curéd by a subséquent verdict, and not suffered, in the last stage 
of a cause, to unravel the whole proceedings." Black, Judgm. § 89. 
The polîcjr oh its face shows no taint of illegality. The pleadings 
denied that it was obtained for any spéculative purpose. This issue 
has been found for the plaintiff. It is too late, after verdict, to 
insist that the plaintiff should hâve gone further, and afiflrmatively 
set out some insurable interest. , If goôd pleading required a more 
definite statement to take the case out of the category of a gambling 
-transaction, the objection should hâve been made by demurrer, or 
presented in some form before verdict. The court will not now 
présume that the policy was a wager agreement, and unravel ail that 
has been déne; We are not prepared to say that it was not the 
duty of défendant, if it had reason to believe that it had been led 
into a mère gambling contract, to présent that as a défense; that in 
the absence of such a défense the court will présume in favor of the 
validity éf thé agreement. It iâ, however, unnecessary now to pass 
tipon this qtiéstion. We content ourselves with holding that on the 
pleadings, as hère presented, thé judgment is not void. Pétition 
dismissed. 



NORTHEEN PAO. R. 00. v. HOGAN, 
(Circuit Court of Appeals, Bightli Olrcult July IG, 1S94.) 
No. 357. 
Mastbr's LiabdeiITY to Servant — Fellow Servants — Brakeman and Con- 

DUCTOR. 

A brakeman and a conductor are fellow servants, wlthin Comp. Laws 
N. D. 1887, § 3753, exemptlng an employer from liability to an employé 
for négligence of another person employed by him in tbe same gênerai 
business. 
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2. Same— State Stathte— Following Construction bt State CotiKT. 

The State having power to détermine the liability of an employer to an 
employé for injury sustained in his service, ttie construction put on its 
statute on the subjcct by its court of last resort will be followed by féd- 
éral courts. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Cornélius Hogan against the Northern Pacific Kailroad 
Company for injuries received in its employment as a brakeman. 
Judgment for plaintiff. Défendant brings error. Reversed. 

J. H. Mitchell, Jr., for plaintiff in error. 
F. D. Larrabee, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYEE, District Judge. The facts disclosed by the record in 
this case, which was a suit for personal injuries, are substantially 
as follows: Cornélius Hogan, the défendant in error, was a brake- 
man, who had been in the service of the Northern Pacific Railroad 
Company, the plaintiff in error, for about two years prior to May, 
1892. At that time he was serving the company in the capacity 
of head brakeman on a regular freight train running between James- 
town and Fargo, in the state of North Dakota. This train usually 
arrived in Jamestown from the west at about 7 o'clock in the even- 
ing, and left shortly thereafter for Fargo; but on the occasion of 
the accident, to wit, on the evening of May 10, 1892, it was an hour 
or two late. It frequently happened that some car loads of live 
stock had to be taken up and placed in the train at Jamestown, 
and such was the case on the evening of May 10, 1892. It appears 
from the testimony that, after the train in question arrived at 
Jamestown from the west, the train crew, including Hogan, who 
were to talte charge of the same from that point east to Fargo, were 
called, and proceeded with the discharge of their several duties in 
the usual and ordinary manner. Hogan and the conductor of the 
train took the numbers and seals of ail the cars composing the 
train, after which they went to the yardmaster's office, which was 
some distance east of the forward or eastern end of the train. 
After waiting there a few moments for orders and instructions, 
they again went to the forward end of the train, with a view of 
attaching the road engine thereto, which was then standing on an 
adjoining side track. The road engine was let out onto the track 
on which the freight train was standing, and was backed down 
to with in a few feet of the forward car, preparatory to being coupled 
thereto when the train was made up and ready to start. At about 
the same time, another engine, termed the "helper," was let out onto 
the main traclî, by Hogan, and was sent back to the rear of the 
standing freight train for the purpose of being attached thereto, 
so as to help push the train out of the station on an ascending 
grade. During thèse several occurrences, it seems that a party of 
men were engaged at the rear or west end of the train in the act 
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of attaching three car ioads of live stock thereto. A. switch en- 
gine was being used for that purpose. It is an undisputed fact 
that owing to the length of the train, consisting, as it did, of about 
30 cars, and owing to the darkness of the night, neither Hogan nor 
the conductor could see what progress this party of men had made 
with their work, nor in what part of the train they were placing 
or attempting to place the three cars of live stock; but they did 
know that thèse cars were to be placed in the train, and that a 
party of men were engagea in that service at the rear end of the 
train with a switch engine. Hogan testifled that the conductor 
finally gave an order to couple the road engine to the outgoing train, 
saying at the same time, "Those three cars of stock hâve been put 
on the rear end of the train." The conductor testifled that he said : 
"We will couple up now, so as to get ready to go. I think they are 
putting the stock on the rear end, on the hind end, of the train." 
In the act of making the coupling, pursuant to the order of the con- 
ductor, Hogan lost the thumb and forefingeV of one of his hands, 
by their being crushed between the bumpers of the car and the 
engine. There was évidence tending to show that the standing 
train of freight cars was pushed forward about six or eight inches 
by the inovement of one or the other of the engines at the rear end 
of the train, either the switch engine or the "helper," and that this 
unexpected movement of the train occasioned the injury of which 
the plaintifE complains.. In the circuit court a judgment was ren- 
dered against the railroad company for |4,500, to reverse which it 
has brought the case to this court. The railroad company relies 
upon the following propositions to obtain a reversai of the judg- 
ment: First, that by virtue oî a statute of the state of North 
Dakota, where the accident occurred, the railway company is not 
liable to Hogan for the négligent act of the conductor of the freight 
train, if, indeed, he was guilty of any négligence; and, second, that, 
upon the undisputed évidence in the case, the accident was due to 
one of the ordinary risks of the employment, and that the railway 
company was in no wise at fault. 

The statute to which référence is thus made is section 3753 of 
the Compiled Laws of North Dakota for the year 1887, and is as 
follows: 

"An employer Is not bound to Indemnify his employée for losses suffered 
by the latter in conséquence of the ordinary risks of the business in which he 
is employed, nor in conséquence of the négligence of another person employed 
by the same employer in the same gênerai business, unless he has neglected 
to use ordinary care In the sélection of the culpable employée." 

It admits of no doubt, we think, that the interprétation placed 
upon that statute by the suprême court of North Dakota would ab- 
solve the railway company from liability, on the state of facts dis- 
closed by the présent record. In the case of Elliott v. Eailroad Co., 
41 N. W. 758, the suprême court of the then territory of Dakota 
held that a section foreman and a train conductor were coemployés 
in the same gênerai business, within the meaning of the above stat- 
ute; and in a late case, decided by the suprême court of North 
Dakota since its admission into the Union, it was held in an elabo- 
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rate opinion that a foreman of a gang of laborers, who had au- 
thority to hire and discharge the men composing the gang, and 
to control and direct them wMle at work, was also a coemployé of 
the varions members of the gang, within the purview of such stat- 
nte. Vide Eli v. Eailroad Co., 48 N. W. 222. The court decided in 
substance, that whether two persons in the service of the same mas- 
ter are coemployés, and subject to the rule of liability declared by 
the aforesaid statute, dépends not upon the relative rank of the 
two employés, nor upon the fact that one contrôla and directs the 
other, but upon the character of the work in the doing of which 
the négligent act is committed. The "superior servant doctrine," 
as it has sometimes been termed, was expressly disapproved in 
that case, as well as the décision of the suprême court of the United 
States in the case of Eailway Co. v. Ross, 112 XJ. S. 377, 5 Sup. Ct 
184. It was ruled, in eflect, that, under the provisions of the 
Dakota statute, a master is not liable to one employé for the négli- 
gent act of another, unless the latter is at the time engaged in the 
performance of some duty that is personal to the master. There 
seems to be no valid ground, theref ore, for dissenting f rom the view 
which is advocated by counsel for the plaintifiE in error, that the 
statute of North Dakota, as construed by the highest court of that 
State, exempts the railroad company from liability for the injuries 
complained of, and that in the courts of that state the plaintifE below 
could not hâve recovered upon the state of facts proven at the trial. 
It must also be regarded as a well-established doctrine that the 
States hâve the right to regulate the relations existing between em- 
ployers and employés within their respective borders, and to dé- 
termine by législative enactment when and under what circum- 
stances an employer shall be held liable to an employé for an injury 
sustained by the latter while in his service. So far as we are 
aware, laws of this description hâve always been treated as obliga- 
tory upon the fédéral courts to the same extent and with like limi- 
tations as other statutory enactments, even where they modify to 
some extent the pre-existing rules of the common law, and we can 
conçoive of no sufflcient reason why they should not hâve the same 
elïect in the fédéral courts, as rules of décision, which is accorded 
to other state statutes. It was said on this subject in the case of Rail- 
road Co. V. Baugh, 149 U. S. 368, 378, 13 Sup. Ct. 914, that "there 
is no question as to the power of the states to legislate and change 
the rules of the common law in this respect as in others." And in 
other cases, as well, it has been taken for granted that the states 
hâve ample power to regulate the relations existing between em- 
ployers and employés as they may deem expédient. Hough v. Rail- 
way Co., 100 U. S. 213, 226; Railway Co. v. Prentice, 147 U. S. 101, 
106, 13 Sup. Ct 261; Railroad Co. v. Hambly, 14 Sup. Ct 983. In- 
deed, it would lead to intolérable results, which will be readily 
apprehended, if the fédéral courts should either deny the authority 
of such statutes, or refuse to enforce them according to the inter- 
prétation placed thereon by the courts of the state, particularly 
by its court of last resort. We ought to say in this connection that 
it has not been expressly claimed by counsel for the défendant in 
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error thatitbe statutetof Nortli Dakota bow in question is not bind- 
îng upon the fédéral courts, but such seeias to us to be the necessary 
resuit qfthe argument actually made. It is said that tlie statute 
of Dakota is merely declaratofy of tlie common law; that in con- 
struing tke statute the state court merely gave expression to its 
views of the common law, and that the fédéral courts, being courts 
of co-ordinate jurisdiction, are not bound by the décision of the 
state court on questions of that character. The argument is in- 
génions, but, as we think, it is fallaoious. The state statute to 
which référence has been made supersedes the common law in the 
state where it was enacted, touching the subject to which it relates; 
and, while it is true that the state court h ad occasion to refer to 
the princîples of the common law, yet it must be borne in mind that 
such référence was made solely for the purpose of ascertaining the 
intent of the lawmaker as evidenced by the statute in question. It 
is the statute, howeyer, and not the common law, which is now in 
force in the state of North Dakota; and it is the statute, as con- 
strued by the highest court of that state, which must détermine the 
rights of the parties and control the décision in the case at bar. 
Any other view would render the statute inoperative and nugafory. 

In whathas thus far Iwen said we hâve not been unmindful of the 
observations made with référence +" the Dakota statute in Railroad 
Oo. V. Herbert, 116 U. S. 642, 653, 6 Sup. Ct. 590. In that case the 
court was dealing with the liability of an employer for an injury 
sustained by aa employé in conséquence of détective machinery and 
appliances. The court held that the statute did not exempt the 
employer in such case, becau«e whoever was appointed to provide 
suitable machinery and appliances was discharging a personal 
duty of the toaster, and, while, so acting, was the représentative 
of the master, and not a coetnployé, within the purview of the 
Dakota statute. The décision is accordingly in barmony with the 
views of the state court in Eli v. Railroad Oo., supra. 

In conclusion, it is important to add that in a very récent case, 
heretofore , cited (Baitpoad Co. v. Hambly), which originated in 
Dakota, the suprême court of the United States gave effect to the 
same statute which is nOw under considération, holding that, by 
virtue of its provisions, a person employed in keeping the track of 
a railroad in repair was a coemployé of the engineer and conductor 
of a passenger train on the same road, through whose négligence he 
had sustained injuries. At the time the last-mentioned suit was 
instituted, the Dakotas had not been admitted into the Union, and 
the décision of the territorial suprême court construing the statute 
in question was said to be merely persuasive authority. It was 
conceded, however, that the interprétation given to the statute by 
the highest court of the state after its admission into the Union 
would, as a Inatter of course, be adopted and applied by the fédéral 
courts, pursuant to the requirements of section 721, Rev. St. U. S. 

Our conclusion is, therefore, that the flrst contention of the plain- 
tiff in error, heretofore stated, should hâve been sustained by the 
circuit court, and that the déclaration of law embodying that con- 
tention should havé been given, and that the jury should hâve been 
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dîrected to return a verdict in favor of the défendant For the er- 
rer committed in refusing the instruction and refusing to direct a 
verdict in favor of the company, the judgment is reversed, and the 
cause is remanded, with directions to award a new triaL 



ST. LOUIS. I. M. & s. EY. CO. T. NEEDHAM et aL 

(Circuit Court of Appeals, Eîghth Circuit July 16, 1894.)' 

Ko. 38a. 

1. MaSTEB AHD SBRVANT — NeGI/IGENCB of FeLLOW SeKVANTS— OPESATTOlt Oï 

Railroad Trains. 

A railroad company Is not llable, under the gênerai law, for the In jury 
of an employé on one train caused by the négligence of the conductor 
in Its employment on another train in leaving a switch open that it was 
hls duty to close, as the conductor and the Injured employé are fellow 
servants. 
8. 8ams — Personal Duties of Masteb. 

The duty of openlng and closlng a switch In the ordiuary opération of 
a railroad Is not one of the personal duties of a master, but a duty of the 
servant, as a duty of opération. 
3. Bame— Vice Prikcipals— Railwat Conddctors. 

Conductors, whether charged with the duty of handllng swltches or of 
drlving trains, are, so far as actions agalnst the common master for nég- 
ligence are concemed, not vice prlnelpals, but the fellow servants of ail 
other employÊs engagea In the common object of sèCuring the safe pas- 
sage of trains. ' 
^ Appeal— Harmless Ebrob— General Verdict on Sbveral Issues. 

Where several issues are tried, and upon any one of tliem error is com- 
mitted in the admission or rejection of évidence, or In the charge of the 
court, a gênerai verdict cannot be sustalned. 

ïn Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action by Mrs. D. L. Needham and T. B. T. Williams, 
a minor, by his next friend, said Mrs. Needham, against the St. 
Louis, Iron Mountain & Southern Rallway Company, to recover 
damages for the death of D. L. Needham. At the trial the jury 
found for plaintiÊEs. Judgment for plaintiffs was entered on the 
verdict. Défendant brought error. 

For report of the décision on writ of error to review a previous 
judgment for plaintiffs, reversing that judgment, and granting a 
new trial, see 3 G. C. A. 129, 52 Ped. 371. 

George E. Dodge and B. S. Johnson, for plaintiff in error. 
James P. Clarke, J. C. Marshall, and C. T. Coffman, for défendants 
in error. 

Before CALDWELL and SANBOEN, arcuit Judges, and THAY, 
ER, District Judge. 

SAINBORN, Circuit Judge. Is a railroad company llable under 
the gênerai law for the injury of an employé on one train caused 
by the négligence of the conductor of another train in leaving; a 
■witch open that it was his duty to close? 
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The writ of error is brought to reverse a judgment recorered by 
the défendant in èrror Mrs. D, L. Needham against the St. Louis, Iron 
Mpuntain & Southern Bailway Company, the plaintiff in error, for 
the death of her husband. The action was brought under sections 
5225 and 5226 of Mansfleld's Digest of the Statutes of Arkansas, 
which permit the personal représentatives or heirs at law to recover 
for the death of a person caused by any wrongful act, neglect, or 
default that would hâve entitled the party injured to hâve recovered 
if death had not ensued. Railway Co. v. Needham, 10 U. S. App. 
339, 3 C. C. A. 129, and 52 Fed. 371. 

A rule of the company provided: 

"That conductors of ail trains, when approaching meeting points where they 
are to take the siding, must go to the forward part of trains, and attend to 
the swltch In person. On train leavSng the siding, they must set up switch 
for the main track In person. Conductors must not asslgn thls duty to any 
one, but must attend to it In person in every Instance." 

The décèdent was a flreman on a passenger train running south 
from Little Rock, Ark., December 16, 1889. About two hours be- 
fore this passenger train arrived at Alexander (a station 10 miles 
south of Littie Bock), the conductor of a construction train of the 
ratlroad company caused the switch of the spur track at that place 
to be opened, ran his train upon that track, and then ran it north to 
Little Bock, and left the switch open, when it was his duty to close 
it The passenger train ran into the open switch, and Mr. Needham 
was killed. The counsel for the company requested the court to 
charge the jury that the négligence of the conductor of the construc- 
tion train was the négligence of a fellow servant of the deceased, 
on account of which the défendants in error could not recover. The 
court refused to grant this request, and charged the jury that, if 
the injury was caused by the carelessness of the conductor of any 
train in opening the switch and leaving it without being closed 
properly, ttien the négligence of that man was not the négligence 
of the fellow servant, but the négligence of the company, and that, 
if the death of Needham was caused by that négligence, the défend- 
ants in error could recover. 

In Caty of Minneapolis v. Lundîn, 7 C. C. A. 344, 58 Fed. 525, 527, 
this court held that a servant might become the vice principal of 
his master, either on account of the eharacter of thé duties the per- 
formance of which was intrusted to him, or on account of the posi- 
tion of général supervision and control of the entire business or a 
great department of the business of his master in which he might 
be placed. An effort is made to sustain the ruling below on both 
thèse grounds. It is contended — ^First, that the duty of keeping the 
switch in proper position for the passage of trains is an absolute 
Personal duty of a railroad company, and that it cannot so delegate 
it as to relieve itself from liability for négligence in its performance 
(the leamed judge who tried this case below has expressed his 
views upon this question in Mase v. Railroad Co., 57 Fed. 283) ; sec- 
ond, that the conductor of a railroad train is the head of a distinct 
department, and hence is a vice principal for ail of whose derelic- 
tions of duty the railroad company is responsible. 
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Prima facie ail persons engaged in a common employment in the 
service of the same master are fellow servants. A servant who en- 
tera with others upon a common employment in the service of the 
common master assumes the ordinary risks of that service. One of 
thèse ordinary risks which he thus assumes is the risk of in jury 
f rom the négligence of his fellow servants. 

It is the duty of the master to use ordinary care to employ fit and 
reasonably careful co-workmen to assist in the common service. It 
îs his duty to use ordinary care to f urnish reasonably safe machinery 
and instrumentalities with which the servant may perf orm his work, 
and a reasonably safe place in which he may render his service, and 
to use ordinary care and diligence to keep the machinery, instru- 
mentalities, and place in a reasonably safe condition. Thèse are 
absolute personal duties of the master, and cannot be so delegated 
as to relieve him from liability for their négligent performance. 

But is the timely opening and closing of switches in the ordinary 
opération of a railroad one of thèse absolute duties? 

The quarryman who uses due care to furnish to compétent serv- 
ants, and to keep in repair, a strong and sound derrick, in a reason- 
ably safe place, to handle the product of his quarry, has perf ormed 
his duty as a master. He is not responsible to one of his servants 
because another so negligently opérâtes the ropes or the pulleys 
that the safe place that the master fumîshed is made unsafe, and the 
strong derrick dangerous, so that injury results. 

The manufacturer of lumber who uses due care to furnish and to 
keep in repair, in a reasonably safe place, suitable machinery to 
transform trees into the myriad forms the uses of man demand, has 
performed his personal duty when he has placed this machinery in 
the hands of reasonably compétent servants to be operated. The 
risk that the place in which it is operated will become unsafe, or 
the machinery dangerous, by the négligence of some of the servants 
în operating it, is assumed by the servants themselves, because upon 
them rests the duty of careful opération. 

In other words, the line of demarkation hère between the absolute 
ûntj of the master and the duty of the servants is the line that 
séparâtes the work of construction, préparation, and préservation 
from the work of opération. Is the act in question work required 
to construct, to prépare, to place in a safe location, or to keep in 
repair the machinery fumished by the employer? If so, it is his 
Personal duty to exercise ordinary care to perform it. Is the act in 
question required to properly and safely operate the machinery fur- 
nished, or to prevent the safe place in which it was fumished from 
becoming dangerous through its négligent opération? If so, it is 
the duty of the servants to perform that act, and they, and not the 
master, assume the risk of négligence in its performance. 

The roadbed, ties, tracks, stations, roUing stock, and ail the ap- 
purtenances of a well-equipped railroad together constitute a great 
machine for transportation. It is the duty of the railroad company 
to use ordinary care to furnish a sound and reasonably safe machine, 
to use due diligence to keep it in proper repair, and to use ordinary 
«are to employ reasonably compétent servants to operate it; but, 
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whfen this duty is perfonnedj the'duty resta upon the servants to. 
operate it caref ully. In the case before us there is no évidence that 
the conductor who negligently left the switcli open was not selected 
with réasonable care. ^There is no daim that there was any defect 
in the switch that hindered or prevènted the conductor from closing 
it. The Company furnished a switch suflSeient to move the rails,. 
and used due care in selecting the servant to operate it. Before this 
servant commenced to ôperiate it, thë switch was closed, so that the- 
passenger train on which the décèdent was Mlled might hâve passed 
in safety. It became the duty of the conductor, in the opération of 
the railroad, to open this switch, and to run his train through it upon 
the spur track. He did so. It then b©came his duty to take his 
train ofiE the spur track, and to close the switch. Hé toolc his train 
off, and proceeded soutii, but carelessly left the switch open. His 
négligence was not in the constructiôUj préparation, or repair of the- 
railroad, but in its opération. The railroad was safe before he 
made it unsafe by his négligence in operating it, and he was dis- 
charging none of the personal duties of the master, but one of the 
duties of the servant, when he became guilty of the fatal négligence. 
Any other holding would ahnihilate the now settled rule of liability 
for the négligence of fellow servants. It Ivill not do to say that the 
timely movement and fa'stening of a switch in the ordinary opéra- 
tion of a railroad is reqnisite to provide a safe place for the next 
train to be operated in, and henee-ia one of the personal dnties of 
the master. tJnder sucb a rule, it would become the absolute duty 
of the master to so operate ail switches, ail turntables, the levers 
of àll engines, ail brakes, ail cars, ànd every appurtenance of the 
railroad that every place upon it should at ail times be safe, and no 
négligence of any employé could ever cause an in jury to another 
servant for which the ihaster might not be held liable. At the 
instant of the injury, every place in which an injury is inflicted is 
Unsafe. The test of liability is not the safety of the place nor of 
the machinery at the instant of injury, but the character of the duty, 
the négligent performance of which caused the injury. Was it a 
duty of construction, préparation, or repair, or was it a duty of 
opération of the machine? 

In our opinion, the duty of opening and closing a switch in the 
ordinary opération of a railroad is not one of the personal duties 
of the master, but a duty of opération, — a duty of the servant, — 
for négligence in the discharge of which another servant of the 
same master, engaged in operating a train over the same railroad, 
cannot recover. And so are the authorities. 

In Eandall v. Railroad Ck)., 109 TJ. S. 483, 3 Sup. Ot. 322, a bralœ- 
màn Wbrking a switch for his train on one track in a railroad yard" 
was held to bè a fellow servant ^vith the engineer of another train 
of the same corporation. Mr. Justice Gray, in delivering the opin- 
iôlo; ôf the court, said : 

"The gênerai rule Is now flrnily established that one who entera the service 
of another takes upôn hlinseK the ordinary risks of the négligent acts of his- 
fellow servants in thé courte df the eraploy nient • ♦ ♦ PersoUs standing 
in such relations to one another as dld this plaihtlff and the engineman of 
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the other train are f ellow servants, accordlng to the very great prépondérance 
of judicial authority in tliis cotmtry, as well as the imifonn course of décision 
in the house of lords and in the English and Irish courts, as Is clearly showa 
by the cases cited in the margin." 

And he cites numerous authorities. 

In Naylor v. Eailroad Co., 33 Fed. 801, an engineer who came to 
his death by the carelessness of a switchman in leaving a switcli 
open was held to be a fellow servant of the latter. 

In Roberts v. Eailway Co., 33 Minn. 218, 22 N. W. 389, a train 
ran off the track in conséquence of a misplaced switch, negligently 
left open by the switchman, and caused the death of the baggage 
master on the train. The court held that the switchman and bag- 
gage master were fellow serrants, within the rule exempting the 
«ompany from liability. 

In Harvey v. Railroad Co., 88 N. Y. 481, 484, the fireman on an 
engine which was thrown from the track by a misplaced switch, left 
open by the négligence of a switchman, was held to be a fellow 
servant of the latter. The court said: 

"This Is a plain case. It is évident that the primary cause of the injury 
was the neglect of the switchman Baldwin to properly adjust the switch after 
using it to pass the local freight back upon track number thrce. As Baldwin 
must be deenied to hâve txeen the eoservant of the plaJntiffi's intestate, the 
plaintiff cannot recover, unless some neglect of the défendant, as principal, 
also contributed to produce the injury." 

In Slattery v. Railway Co., 23 Ind. 81, a brakeman on a train 
and one whose duty it was to attend to the switch were declared 
to be engaged in the same gênerai undertaking, and it was held that 
the Company was not liable to oaie for an injury caused by the négli- 
gence of the other. 

In Railroad Co. v. Henry, 7 111. App. 322, the court held that 
an engineer running a switch engine and a switch tender were en- 
gaged in a eommon employment, and were fellow servants. 

In Walker v. Railroad Co., 128 Mass. 10, an engineer and fireman 
were killed by a misplaced switch, which had been negligently left 
open; and, upon an action to recover damages from the company, 
the court below directed a verdict for the défendant, and this ver- 
dict was sustained. 

In Miller v. Railway Co., 20 Or. 285, 26 Pac. 70, the engineer and 
fireman upon one train were injured through the négligence of the 
conductor and brakeman of another, who had failed to properly 
close a switch. The court held them ail to be fellow servants with 
each other, and refused to permit a recovery against the company. 
In the opinion in this case the authorities are carefully reviewed, 
the reasoning is conclusive, and the most satisfactory and exhaust- 
ive considération of this subject we hâve found in the books is 
presented. 

See, also, Farwell v. RaUroad, 4 Metc. (Mass.) 49; Gilman v. 
Railroad, 10 Allen, 233; Railway Co. v. Troesch, 68 m. 545; 
Tinney v. Railroad Co., 62 Barb. 218; and McKin. Fel. Serv. § 138. 

But it is said that the conductor whose négligence caused the 
injury occupied such a position of authority, control, and supervi- 
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sion that he was a vice principal of the company, for wliose derelic- 
tions of duty it was responsible, whatever might be the cliaracter 
of tlie duty he éngaged to perform. In support of this proposition 
are cited Railway Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184; Rail- 
way Co. V. Callaghan, 6 C. G. A. 205, 56 Fed. 988; Garrahy t. Rail- 
road Oc, 25 Fed. 258; Ragsdale v. Railway Co., 42 Fed. 383; and 
Mase V. Railroad Co., 57 Fed. 283. 

The first two cases are easily distinguishable fromi that bef ore us. 
In the Ross Case the engineer on a freight train recovered from the 
company for the joint négligence of the conductor of his own train 
and the conductor of a gravel train. The court drew a distinction 
"between serrants of a corporation exercising no supervision over 
others engaged with them in the same employment, and agents of 
a corporation clothed with the control and management of a distinct 
department, in which their duty is entirely that of direction and 
supervision" (112 U. S. 390, 5 Sup. Ot 184), and rested its décision 
on a ground that has no application to this case, viz. that the per- 
son injured was under the direct authority and control of the per- 
son whose négligence caused the injury. Moreover, the décision 
in the Ross Case has been so limited and restricted by the sub- 
séquent décisions of the suprême court that it cannot now be treated 
as authority in any case which does not présent substantially the 
same state of f acts. 

In Railway Co. v. Callaghan, supra, the plaintifiE was not the 
direct subordinate of the conductor. But he was riding, by direc- 
tion of the company's superintendent, on a train that was under the 
entire control and management of the conductor, who directed 
at what time it should start, at what speed it should run, at what 
stations it should stop, and for what length of time, and everything 
essential to its successful movements; and it was by the négligence 
of this conductor in discharging his duty of supervision and con- 
trol over the opération «f this train, viz. in driving it too fast, and 
in failing to stop at proper stations, that he ran it into a defective 
bridge, and caused the injury. 

The opinion in Mase v. Railroad Co., supra, rests upon the propo- 
sition that the character of the work of a switchman makes him 
a vice principal, — a proposition that we hâve already discussed 
and disapprovèd. 

So far as the cases of Garrahy v. Railroad Co., supra, and Rags- 
dale V. Railroad Co., supra, hold that under tihe gênerai law a 
conductor or employé on one train, whose négligence causes the in- 
jury of an employé of the same master on another train, is not the 
fellow servant of the latter, it is sufiScient to say that they hâve now 
been so universally disapprovèd by repeated décisions of the na- 
tional courts and by the late décisions of the suprême court that 
they are no longer authority. 

Thus, in Randall v. Railroad Co,, 109 U, S. 483, 3 Sup. Ct. 322, 
which was decided in 1883, the brakeman engaged on one engine 
was injured while turning the switch for his train, by the nég- 
ligence of the engineer of another engine, who ran the latter upon 
him. This engineer had absolute control of his engine and of ail 
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its movements at the time, but he was held to be a fellow servant 
of the injured brakeman, and the company was declared to be ex- 
empt from liability. 

In Steamsbip Co. v. Merchant, 133 "U. S. 375, 10 Sup. Ct. 397, 
wbich was decided in 1889, the stewardess of a steam Tessel was 
injured through the négligence of the porter and carpenter of the 
same vessel. The latter failed to properly secure a railing across 
the gangway, and the stewardess leaned over it, and fell into the 
water. The persons composing the ship's company were divided 
into three departments, — the deck department, the engineer's de- 
partment, and the steward's department. The carpenter and 
porter were in the deck department, and the stewardess in the stew- 
ard's department; but she was held to be a fellow servant of the 
carpenter and porter, and was denied a recovery against the steam- 
ship company. 

In Railroad Co. v. Andrews, 1 C. C. A. 636, 50 Fed. 728, decided 
by the circuit court of appeals for the sixth circuit in 1892, a brake- 
man on one train was held to be the fellow servant of the con- 
ductor and engineer of another train, by whose négligence a colli- 
sion was caused in which the brakeman was killed. 

In Railroad Co. v, Baugh, 149 U. S. 379, 13 Sup. Ct. 914, decided 
in 1893, the suprême court held that an engineer who, under the 
rules of the company, was "regarded as conductor," and who had 
the direction and control of his engine and of his fireman upon it, 
was not a Tice principal of the company, and that the latter was not 
liable for an injury to the flreman, caused by the engineer's nég- 
ligent disregard of his orders. 

And, finally, in Railroad Co. v. Hambly, 14 Sup. Ct 983, decided 
May 26, 1894, the suprême court held that the conductor and 
engineer of a passenger train who negligently drove their train 
upon and injured a common laborer, employed under a section fore- 
man in r'epairing the railroad, were fellow servants of the laborer, 
and that he could not recover of the company for their négligence. 

So far as the national courts are concemed, thèse authorities 
conclude the discussion, and establish the proposition that, in the 
absence of statutory régulation, conductors, as well as other em- 
ployés, whether they are charged with the duty of handling switches 
or of driving trains, are, so far as actions against the common mas- 
ter for négligence are concerned, the fellow servants of ail other em- 
ployés engaged in the common object of securing the safe passage 
of trains; and it conclusively folio ws that the conductor who left 
open this switch in the case before us was the fellow servant of the 
fireman on the train who was carried through it to his death. 

But it is said that, if the court erred in its charge upon the 
subject we hâve been considering, that error did not préjudice the 
company, because there was uncontradicted testimony that there 
was no target on the switch; and the court charged the jury that 
if the switch was not in proper order because it had no target upon 
it, and for that reason the injury and death were caused, the com- 
pany was liable. 

v.63F.no.l— 8 
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TîiiB pérition caiinot be successfuUy maintaiûed. Thîe ïestimony 
was siuili that the jury might well hâve found that the injury waa 
neither caused nor contributed to by the absence of the target, 
and that it resulted solely from the négligence of the conductor, 
who left the switch open. The défendants in error charged two 
acts of négligence upon this company, — the failure to provide the 
target; and the failure of the conductor to close the switch. Issues 
were raiaed and submitted to the jury to détermine whether either 
of thèse acts caused or contributed to the injury. The verdict wajs 
gênerai, and its generality prevents us from discovering upon whîch 
of thèse acts of négligence charged it was founded. A gênerai 
verdict cannot be upheld where there are seyeral issues tried, and 
upon any one of them error is committed, in the admission or re- 
Jection of évidence, or in the charge of the court, because it may be 
that the jury founded their verdict upon the very issue to which the 
erroneous ruling related, and that they were con troll ed in their 
flnding; by that ruling. Coal Co. v. Johnson, 6 C. C. A. 148, 151, 56 
Fed. 810; Marylaud v. Baldwin, 112 U. S. 490, 492, 5 Sup. Ct. 278. 

The judgment below must be reversed, and the cause remanded, 
with directions to grant a new trial; and it is so ordered. 
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L Mastbb Airo Sbbvant— Nboliobncb ôF Fkllow SertaSt»— Opehatiow o» 
BAiLBOAb Tbains. 

A rallroad company la not Uable, under the gênerai law, for the Injury 
of an eniployé on one train caused by the négligence of the conductor 
In its employment on ànotber train in leaving a switch open that it waa 
hls ûvity tb close, as the conductor and the Injured employé are fellow 
servants. Rallway Co. t. Needham, 63 Fed. 107, foUowed. 

Il SaUB— StAÏOTOKT LiABiLtrr OF Railboad Comfanies. 

Under Cpmp. St Mont 1887, c. 26, S 697, relatlng to railroad corpora- 
tions, which makes such a corporation liable to a servant or employé for 
injury suétained by default or wrongful act of hls superlor, as if such 
servant or employé were a. passenger, a railroad company is liable for an 
Injury Inflicted in Montana, to a fireman in its employment on one train, 
caused by the négligence of a conductor In its employment on another 
train In leavlng a switch open. 

In Error to the Circuit Court of the United States, for the District 
of Minnesota. 

This was an action by Clara Mase, administratrix of Frank B. 
Mase, deceased, against the Northern Pacific Railroad Company, to 
récover dainages for the death of sald Frank B. Màse. A trial by 
jury was waiyed, and the case wàs submitted on an agreed state- , 
ment of facta. The circuit court rendered judgment for plalntiflE. 
57 Fed. 283. Deifendant brought error. 

J. H. Mitchell, Jr. (Tilden E. Sèlmes, on the brief), for plaintlffl 
In error. 
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Walter A. Shumaker (W. W. Erwin, on the brief), for défendant 
in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBORN, Circuit Judge. Is a railroad company liable under 
the gênerai law for the injury of an employé on one train caused by 
the négligence of the conductor in its employment on another train 
in leaving a switch open that it was his duty to close? 

If not, is it liable, under section 697 of the Gompiled Statutes of 
Montana, for an injury to a fireman in its employment on one train, 
which was inflicted in Montana, and was caused by the négligence 
of a conductor in its employment on another train in leaving a 
switch open? 

Thèse are the only questions presented by this record. The case 
was tried by the court below, without a jury, ujwn an agreed state- 
ment of facts and a stipulation to the effect that, if the court was of 
the opinion that either of thèse questions should be answered in the 
afiarmative, judgment should be rendered against the plaintifl in error 
for |4,000. The circuit court was of the opinion that the flrst ques- 
tion should be answered in the affirmative, and upon that ground or- 
dered the judgment, to reverse wliich this writ of error was sued 
out Mase v. Railroad Go., 57 Fed. 283. 

In our opinion, the conductor of a railroad train, through whose 
négligence in operating the railroad an employé of the same com- 
pany on another train is injured, is a fellow servant of the latter, 
under the gênerai law, and on that account the common master 
is exempt from liability for an injury caused by his négligence, 
and the court below should hâve answered the flrst question in the 
négative. Our reasons for this opinion are stated, and some of the 
authorities that support our conclusions are cited, in Bailway Co. 
V. Needham (decided at this term) 63 Ped. 107, and it is useless to 
repeat them hère. We turn to the considération of the second ques- 
tion. 

In the absence of législative enactments, the liability of a master 
to one of his employés for the négligence of another is determin- 
able by the gênerai law, and not by the local law, and the décisions 
of the courts of the state in which the injury is inflicted are not 
controUing in the national courts. But, whenever this subject is 
regulated by the statutes of the state in which the injury is in- 
flicted, thèse become the "rules of décision in trials at common 
law" in the national courts, under section 721 of the Revised Stat- 
utes, and measure the duties and liabilities of the litigants. Rail- 
road Co. T. Hogan (decided by this court at this term) 63 Fed. 102 ; 
Railway Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 185; Railroad Co. t. 
Baugh, 149 U. S. 368, 378, 13 Sup. Ct. 914; Railroad Co. t. Hambly, 14 
Sup. Ct. 983; Hough v. Railroad Co., 100 U. S. 213, 226; Railway Co. 
V. Prentice, 147 U. S. 101, 106, 13 Sup. Ct 261. 

This case was tried in the circuit court for the district of Minne- 
sota, but the injury was inflicted in the state of Montana. While 
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it is true that the statutes of a state hâve in themselves no extra- 
territorial force, yet rights acquired under them are always enforced 
by comity in the state and national courts in other gtates, unless 
they are opposed to the public policy or laws of the forum. It 
is settled by the décisions of the suprême court of the United 
States and by the décisions of the suprême court of Minnesota 
that the right to recover in an action of the character of that before 
us is govemed by the lex loci, and not by the lex fori. Eailroad Co. 
V. Babcock, 14 Sup. Ct. 978; Herrick v. Railway Co., 31 Minn. 11. 
16 N. W. 413; The Antelope, 10 Wheat 66; Smith v. Condiy, 1 
How. 28; The China, 7 Wall. 53, 64; Dennick t. Eailroad Co., 103 
tr. S. 11; The Scotland, 105 U. S, 24, 29; EaUway Co. v. Cox, 145 
U. S. 593, 12 Sup. Ct. 905; Huntington v. Attrill, 146 U. S. 670, 13 
Sup. Ct 224. 

The resuit is that the right of recovery in this action, if it exists 
at ail, must rest on the statute of Montana, That statute provides: 

"That In every case the llablllty of the corporation to a servant or em- 
ployée, actlng under the orders of hls superlor, shall be the same in case of 
injury sustalned by defanlt or wrongful act of his superior, or to an employée 
not appointed or controUed by him as if such servant or employée were a 
passenger." Cîomp. St Mont 1887, c. 25, § 697. 

This section is found in a chapter of the gênerai laws of Montana 
relating to railroad corporations, and it seems to affect the liability 
of such corporations only. It goes without saying that the pur- 
pose of this statute was to extend the liability of railroad companies 
to their servants for the négligence of servants of a higher grade. 
It is equally clear that the pronoun "him," in the clause "or to an 
employée not appointed or controUed by him," refers to the em- 
ployé's "superior," and that the intention of the législature was to 
extend the liability of the companies for the négligence of superior 
servants for the benefit of two classes of employés, viz. those in- 
jured by the default or wrongful act of a superior employé under 
whose orders they were açting, and those injured by the default 
or wrongful act of a superior servant who did not appoint and who 
had no control over them. The statute is inartiflcially drawn, but 
its meaning is not doubtful, and its obscurity at once disappears 
if the clause "or to an employée not appointed or controUed by him" 
is transposed to its grammatical and logical position in the sen- 
tence, and placed before the verb. Then the statute would read: 

"That in every case the liability of the corporation to a servant or employée 
actlng under the orders of his superior, or to an employée not appointed or 
controUed by him, shall be the same in case of injiu^ sustalned by default or 
Wrongful act of hls superior, as If such servant or employée were a pas- 
senger." 

Now, the conductor whose négligence in leaving the switch open 
cauâéd the death of a flreman on another train, in this case, was the 
superior of that flreman in the employment of the same master. 
His rank or grade in the service was higher. The flreman, it is true, 
was noir acting under his orders, and was not one of the flrst class 
protected by the statute, but he was an employé "not appointed 
or controUed" by this superior, whose default caused his injury, 
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and he was clearly one of the second class to whom a right of ac- 
tion for such a default was given by this statute. The effect of the 
statute is to give a cause of action against the railroad company to 
every servant who is himself without f ault, for the default or wrong- 
ful act of any superior servant, whether or not the latter appointed 
or exercised any control over the former before or at the time of 
the infliction of the injury. This was the construction given to 
this statute by Judge Shiras, of the northern district of lowa, upon 
the circuit, and we hâve no doubt of its correctness. Ragsdale v. 
Railroad Co., 42 Fed. 383, 386. 

That the railroad company would hâve been liable for any injury 
resulting to a passenger on the train that ran through the open 
switch, from the négligence of the conductor who left it open, ad- 
mits of no discussion. It follows that, under this statute and the 
stipulation in this case, the railroad company was liable to the de- 
fendant in error to the same estent for the injury to the deceased 
fireman that it would hâve been to a passenger, and on this ground 
the judgment must be affirmed. It is so ordered. 



CITIZENS' BANK OF WICHITA v. FARWELL et al. 

I (Circuit Court of Appeals, Eighth Circuit July 16, 1894.) 

No. 408. 

1. Qaknishment— Priobity— Fraudulent Conveyance. 

Under Gen. St Kan. S 4296, authorlzing the gamishment of property hdd 
under a conveyance void as to creditors, the fact that af ter the gamish- 
ment of such property by a créditer, another créditer, on behalf of him- 
self and other creditors, has commenced a suit to set aslde the convey- 
ance, and for an accounting by the garnishee, does not afEect the right of 
the former under his prier gamishment 

8. 8ame— Sdfpicibncy of Findinqb. 

In gamishment flndlngs by the court a jury being waived, that the 
garnishee took possession of certain property under a mortgage void as 
to the creditors of the mortgagor, and purchased the same at the sale 
thereunder, and converted it to his own use, and that its value was a cer- 
tain amount, are sufficlent to sustain a judgment against the garnishee 
for any amount less than the value so found. 

8. Weit dp Bkrok— Ekvibw of Findings. 

Under Rev. St. § 1011, providing that there shall be no reversai on a 
writ of error for any error in fact the sufficlency of the évidence to sus- 
tain the flndlngs of the court can only be presented for review by a re- 
quest for a peremptory holding that on the undisputed facts the findlng 
must be otherwise. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Action by J. V. Farwell & Co. against the Kansas Furniture Com- 
pany and garnishee, the Citizens' Bank of Wichita. For former re- 
ports, see 6 C. C. A. 24, 30, 56 Fed. 539, 570. 

W. E. Stanley, for plaintiff in error. 

Edwin W. Moore and Charles H. Brooks, for défendants in error. 
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Befpre CALDWELL and SANBQRN, Circuit Judges, and THAT- 
EE, District Judge. ., 

SANBORN, Circuit Judge. On November 28, 1890, J. V. Farwelt 
& Co., the défendants in error, brought an action in the court below 
against the Kansas Furniture Company, a corporation, and gar- 
qishpd the Oitizens' Bank of Wichita, Kan., the plaintiff in error, un- 
der sections 4283 to 4296, inclusive, of the General Statutes of Kan- 
sas ot 1889. March 5, 1891, they recovered a judgment against the- 
furniture company. 

Section 4296 of the statutes of Kansas provides that: 

''From the time of tàe service of the sunimons upon the garnishee he shair 
stand liabie to the plaintiff to the amount of the property, moneys, crédits 
ana effects In his possession or under his contrpl, belonging to the défend- 
ant or in which he Shall bè Interested, to the estent of his right or.interest 
thefceln, and of ail debts due Or to become due to the défendant, excèpt such 
as juay he by law exempt from exécution. Any property, moneys, crédits 
an^çffpcts held by a conveyance or title, void as to the creditors of the dé- 
fendant, shall be embraced In such liability." 

Issue was joined between the défendants in error and the bank: 
upon the question whether or not the latter had any property in 
its possession or under its control belonging to the furniture com- 
pany, or in,which it was interested; but the real issue was whether 
or not the tank held any property by any conveyances void as to 
creditors tof the furniture company under this section. A jury wa» 
waived, and an agreed statement of a part, but of a part only, of 
the facts was made, and there was other évidence presented to the 
trial court, which is not contained in the record bef ore us. The court 
made a sgècial'finding of facts, and upon it rendered judgment 
against tlje bank. But ône exception was taken to any ruling of 
the court in the triai of the case. That ruling was that the fact 
that in Fébruafy, 1893, another creditor of the furniture company 
had brought a suit in equity against the bank for himself and ail 
other credjtors who saw fit to join with him, and had exhibited a bill 
for an accOufltijig concernlrig, and a recovery of, the same property 
the défendant in error sougbt to reach by its garnishment, was not 
compétent or material to the issue in this case. The garnishment 
was made November 28, 1890. The suit in equity was commenced 
February 3, 1893, and the défendants in error wefe not parties to 
that suit. The fact that ^pther creditor had subsequently brought 
a suit against the bank on account of the same property or liability 
that Farwell & Co. sought to charge in this action certainly could 
not affect their right to it under their prior garnishment The 
statements contained in the bill were, as against Farwell & Co., 
nothing but heai;^ay. The, ruling was right. 

The only bthër question ibis record présents is whether. In any 
View, the facts found in the spécial flnding are sufficient to support 
the judgment. Nor is this a fairly debatable question. The flnding 
covèrs 11 pages of the pfioted record, and caref ully sets forth the 
results of an accounting, and the facts relative to transactions 
between the bank and the furniture coïnipaùy, which extend over 
22 months. Itwoiïld serve no useful ipurpose to review thèse 
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facts in détail. Âmong otlier tliings, tlie court distinctly finds that 
on October 20, 1890, the bank took joint possession, witli one Mrs. 
Martin, of a stocli of goods of the furniture company, under two 
mortgages made by the latter company to them respectively, which 
were without any considération, and void as to the creditors of the 
furniture company; that on November 24, 1890, the banli pur- 
chased at public auction under thèse mortgages that part of the 
mortgaged stock which then remained unsold, and coaverted it to its 
own use ; and that the value of that remaining stock was then |12,- 
000. The judgment against the bank was for |11,540. This finding 
alone is sufficient to warrant the judgment. Moreover, we hâve 
carefully examined the flnding in détail, and it shows that, if no 
charge is made against the bank or Mrs. Martin for the accounts 
uncollected August 10, 1890, concerning which counsel for the plain- 
tifE in error chiefly complains, still there could hâve been nothing 
due on thèse mortgages oi^ November 24, 1890, when the bank 
went through the form of purchasing the mortgaged property of 
itself and Mrs. Martin under the mortgages. In any view, the 
finding well sustains the judgment. 

The other questions discussed in the, briefs we are unable to 
reach upon the record as it is presented. This court cannot re- 
view the weight of the évidence. The agreed statement of facts 
in this record does not contain the statement of ail the material 
facts on which the case was submitted. The évidence that sup- 
plemented it is not before us, so that the case cannot be treated 
as one submitted upon an agreed statement. The court below made 
its flnding upon the statement and the évidence, and it must stand. 
Section 1011, Eev. St., which govems this court in this matter, pro- 
vides that "there shall be no reversai in the suprême court or in a cir- 
cuit court upon a writ of error * • * for any error in fact." No 
requests for any déclarations of law were made to the court before 
the trial closed, and that court made no such déclarations. No 
request for any déclaration or holding that the évidence was in- 
suflicient to sustain a flnding or judgment in favor of the défendants 
in error was made, and none that the court should make any other 
flnding than that it actually did make upon any of the specilic ques- 
tions submitted to it. The resuit is that none of thèse questions can 
be considered. On a writ of error only those questions of law which 
were presented to and ruled upon in the court below in the trial of 
"the case are subject to review in this court. The flnding of the 
court, whether gênerai or spécial, performs the oflice of the verdict 
of a jury. When it is made and flled, the trial is endèd. Even the 
question whether or not the évidence is sufficient to sustain the find- 
ing can only be presented by a request for a peremptory holding 
that upon the undisputed facts the flnding must be otherwise. Rev. 
St § 700; Adktns v. Sloane, 8 C. C. A. 656, 60 Ped. 344; Id., 61 Fed. 
791; Trust Co. v. Wood, S O. C. A. 658, 60 Fed. 346; National Bank 
of Commerce v. First Nat. Bank, 61 Fed. 809; Walker v. Miller, 8 
C. 0. A. 331, 59 Fed. 869; Bowden v. Burnham, 8 C. C. A. 248, 59 
Fed. 752; Clément v. Insurance Co.. 7 Blatchf. 51, 53, 54, 58, Fed. 
Cas. No. 2,882; Norris v. Jackson, 9 Wall. 125. 127; Insurance Co. 
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V. Folsoin^ 18 Wall. 237, 249; CSooper v. Omohundro, 19 Wall. 65, 
69; MartiBton t. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321; Lehnen 
T. Dickson, 148 U. S. 71, 13 Sup. Ct. 481. 

The judgment below must be affirmed, with costs, and it is so 
ordered. 



THOMSON BLBOTRIO WELDING CO. v. TWO RIVBRS MANUF'G 

00. et al. 

(Circuit Court, E. D. Wisconsln. September 7, 1894.) 

L Patents — Prkliminabt Injukotion — Public Acquiescbncb — Electbic 
Weldinq. 

Where a new art and apparatus, such as tàat of electrlc weldlng, is 
wldely accepted by the sclentlflc world and the public generally as novel 
and Important, and Is speedlly put In opération, and the machines and 
rlghts under the patent are eagerly sought for by manufacturers, thus sup- 
planting to a large estent the older methods,— ail wlth no question as to 
the validity of the patent, except In tne case of the défendant,— thls la 
sufflcient évidence of acquiescence to justify the Issuance of a preliminary 
Injunctlon, nnless défendant can clearly show that the patent is invalid. 

^ S. 8ame. 

The Thomson patents, Nos. 347,140 and 347,141, for Inventions relatlng to 
the art of electrlc weldlng, }idd valld and ïnfringed, on motion for prelim- 
inary injunction, and Injunctlon granted. 

This was a bill in equity by the Thomson Electric Welding Com- 
pany against the Two Eivers Manufacturing Company and others 
for infringement of certain patents for electrio welding. Complain- 
ant moved for a preliminary injunction. 

Isham, Lincoln & Beale and Fish, Richardson & Storrow, for com- 
plainant 
Miller, Noyés & Miller, for défendants. 

* 

SEAMAN, District Judge. This hearing is on an order to show 
cause why preliminary injunction should not issue to restrain de- 
fendants from infringing letters patent granted to Elihu Thomson, 
and owned by complainant, as follows: No. 347,140, issued August 
10, 1886, relating to the art of electric welding, alleged to hâve been 
invented by the patentée, and apparatus used therein ; No. 347,141, 
dated August 10, 1886; and No. 385,022, dated June 26, 1888,— each 
for apparatus employed in caiTying ont this alleged new art. It is 
conceded by défendants that they hâve had ample time to présent, 
and that they hâve probably shown hère, ail the défense they can 
make by affidavits and proof of the prior art The complainant 
objects to the réception of two afiBldavits, — one by George A. John- 
son, and one by I«o Daft, — because they were brought in shortly 
before the hearing, and long after the time stipulated for closing 
their proof s; but the delay seems to hâve been excusable, and left 
opportunily (which was well improved by complainant) for rebutting 
afladavits. There being no request for further time to meet them, 
I deem it proper to let in thèse aflldavlts under the circumstances, 
and they are therefore taken into considération for the purposea 
of the motion. 
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Since the argument, in wUch the points upon each side were well 
and clearly presented, I hâve taken such time as I could spare to 
considération of the record and briefs, and hâve read with care ail 
that has heen introduced upon the part of the défense, and the im- 
pressions which came to me from the argument hâve not been 
changed. The invention is employed by the défendants in welding 
hoops for pails and tubs, and the infringement is unquestioned, and, 
upon the conceded facts, is deliberate and flagrant, if the patents are 
valid. Ail défense resta upon the ground of anticipation or "want 
of invention in the patents. This issue is frankly and squarely pre- 
sented upon the part of the défendants, and I do not flnd any déniai 
of complainant's showing that the patents were of great ntility; 
that the alleged new art and apparatus were received and recognized 
by the world at large, and by electricians and scientists, as novel 
and important, and the process Immediately entered into wide use, 
and revolutionized the methods of welding metals, especially where 
différent metals were to he welded together; that manufacturera 
throughout the country hâve acquiesced in the validity of the patents 
continuously since their issue; that the great list of those who hâve 
oi)erated under them embracea some of the largest in the country, 
reaches into ail the manufacturing states, and there are apparently 
no contestants other than thèse défendants; that the défendants 
entered upon infringement after this gênerai acquiescence and réc- 
ognition, and after obtaining fuU information from complainant of 
the process and apparatus, and after refusai to accept license upon 
terms accorded to other licenseea, which appear reasonable on their 
face, and are not attacked as unreasonable; that the equities of 
complainant entitle it to an injunction pendente lite, for protection 
of its rights and business with licensees, if the patents are valid, 
or are to be considered valid for the purposes of this motion; that the 
issuance of an injunction would not close the works of défendants, 
but would simply turn them back to their former method of welding 
hoopa for their manufactured ■çrares. It is an established rule, for 
this circuit at least, that the injunctive powers of the court should 
not be exercised pendente lite against infringement of letters patent 
without some prior final adjudication of the validity of the patent, 
or "such continued public acquiescence in the exclusive right assert- 
ed as raises a presumption of validity; a presumption not arising 
from the letters patent, unless accompanied by public acquiescence." 
Standard Elevator Co. v. Crâne Elevator Co., 6 C. C. A. 100, 56 Ped. 
718; Electric Manuf'g Co. v. Edison Electric Light Co., 61 Fed. 834. 
There has been no adjudication of the validity of thèse patents, and, 
so far as appears, no opportunity has arisen heretofore for testing 
their validity. Has there been public acquiescence in the claims 
hère asserted, of suiBcient definiteness and duration to afford pre- 
sumption of validity? This inquiry must dépend in each case upon 
ail the circumstances shown. Hère was clearly an assertion of a 
new art and apparatus for welding. Its discovery was widely pub- 
lished and accepted by the scientiflc world, in Europe and America, 
and by the pubÙc generally, as novel and important It was speed- 
tly put into opération by the complainant, and its machines, and 



rights for théîr use, were at once soûglit Ijy mannfacturers and métal 
workerS; and it is unquestioned that the process had extended to 
an important share of the welding of metàls throughout the country 
when the défendants entéred upon its use. With an asserted in- 
vention oî this character and utility, and opération under it fli-mly 
estabïlshéd sinc^ 1888, aàd to a considérable estent supplanting the 
older laethods, I am satisfled that there is a sufiScient showing of 
public acquiescence, and ttiat "there arisés such presumption of the 
validity of the patent as to entitle them to a preliminary injunction 
to féstrain its infringement, uniess the party sought to be restrained 
can cleàriy show its invalidity." Blount v. Société Anonyme, 3 C. 
g; A; 155, 53 Fed. 98; Sargent v. Seagrave, 2 Cnrt 553, Fed. Cas. No. 
12,365; Sessions V. Gould, 49 Fed. 855; 3 Eob. Pat. §§ 1185-1188. 
Thé remaining question is whether the défense hâve given a clear 
and coflvihcing showing (1) that the invention was merely the double 
use or analogous use in the art of a procfess previously known; or 
(2) that it was fully disclosed in prevîous publications or patents, 
and actually practiced, as a welding opération, prior to thèse pat- 
ents, which should be héld to overcome thèse presumptions, and the 
l'e-enforcing affidavits prOduced by complainants. Great research 
and ingenuity appear in this défense, but I am constrained to the 
opinion that neither proposition is maintained, to the degree re- 
quired for prevénting an injunction, and that their détermination 
must be postponed to final hearing. They présent the story fre- 
quently interposèd against valuable patents, of laboratory experi- 
ments, of announcénients, and of patents which may hâve come to 
the vergé of this dîscovery; but the démonstrations are not clear, 
and the îniportant f act stands in their way that they do not appear 
to bavé accbmplished the electric weld which is shown by Thomson. 
The employment at heat and pressure for the opération of welding 
metals is old, and it was long known that beat could be obtained 
by the application of an electric carrent. Thèse were not Thom- 
son's discoveries; but he found a method for employing the electric 
current, localizing the heat at the joint to be welded, and applying 
simultaneously the requisîte pressure, so that the separate pièces 
of métal could be properly united. I am not satisfled, for the pur- 
poses of this motion, that he was anticipated in this by Despritz, 
Joule, Plante, Cruto, or any of the patents shown, or by any experi- 
ments of Daft or Johnson. In this view the complaînant is en- 
titled to an injunction pendente lite against infringement of letters 
patent Nos. 347,140 and 347,141, and injunction will issue thereupon. 
With référence to letters patent No. 385,022, ail détermination will 
be postponed to final hearing. 



PAYNTBR et al. v. DBVLIN et al. 

(Circuit Court, B. D. Pennsylvanlà. May 22, 1894.) 

1. Patents-^Novei/TY and Invention— Steam-Pipe Unions.. 

In the construction of steam-plpe "unions," the substitution, for mem- 
bers havlng flat, hard-metal, ground surfaces; or unground surfaces 
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adapted to be used with rubber or leather gaskets, of mémbers having 
concave and convex abuttlng surfaces, one of hard métal and one of 
soft, formlng, lu efEect, a bail and socket joint not dépendent for perfect 
contact on the accurate allgnment of the pipes, constitutes patentable 
novelty and invention. 
"2. Samb — Infringement. 

Tlie Paynter patent. No. 367,725, for a ♦'union" for steam pipes, feeW 
valid and infringed. 

This was a bill in equity by Edward P. Paynter and John K. 
Moore against Thomas Devlin and otliers, trading as Thomas Devlin 
& Co., for infringement of a patent On final hearing;. 

Connolly Bros., for complainants. 
Hector T. Fenton, for défendants. 

BUTLER, District Judge. The suit is for infringement of claim 
1 of letters patent issued to E. P. Paynter, Jr., for steam-pipe 
"unions," numbered 367,725, dated August, 1887. 

The claim reads as follows : 

"A union for steam pipes, comprlsing a threaded ring or nut, a member 
havlng a seat of soft métal with a concave face, and an opposite member 
wlth a rounded or convex end, substantially as shown and described." 

The Talidity of the patent and the charge of infringement are 
denied. 

The plaintiffs' expert, Mr. Brown, has described the state of the 
art, and the invention claimed, so satisfactorily, that we will adopt 
what he has said on this subject: 

"The Invention of the patent in suit relates to what is known in the art as 
a 'union' for pipes. ïhe purpose of a union is to join together the adjacent 
ends of two pipes through whlch steam, water or other gases or liquids are 
to traverse. The purpose of the union, besides jolning together the ends of 
the pipes, is also to render the joint gas and liquid tight under ail con- 
tlngencies. The union upon which the Invention of the patent in suit is an 
improvement consists of three parts, as follows: ITirst, a head member, 
which is constructed to be screwed upon or otherwise attached to the end 
of one pipe; second, a tail member, which is constructed to be screwed or 
otherwise attached to the second pipe; and, thlrd, a ring or nut which fastens 
the tail and head members together. This fastening ring or nut is slipped 
over either the tail member or the pipe to which said tail member is secured, 
and it joins the two members together by screwing upon the head member 
and drawing the two members tightly together by means of a flange formlng 
part of the ring or nut which abuts against a flange of the tail member. 
When the tail and head members are thus draw^n together by means ot the 
fastening ring or nut, their respective ends are brought into contact with 
each other, and the perfectness and tlghtness of this contact détermines the 
character of the joint thus made. If this contact is entirely perfect through- 
•out its entire extent, then the joint would under ordlnary circumstances be 
gas and liquid tight, so that no leakage would occur. An imperfection in 
the perfectness of the contact, however, would resnlt in leakage. The utility, 
therefore, of a union of this character dépends upon the cliaracter of the 
joint which is formed between the abutting ends of the head and tail mem- 
bers. Unions of this character are not intended to be permanent coupling 
devices between the pipes which they connect, but they are employed in 
cases where it may be from time to time necessary or désirable to disconnect 
the pipes which the union joins. Consequently, if the union is to possess 
merchantable utility, it must be one which will not only make a gas and 
liquid tight joint when put together for the flrst time, but it mnst also main- 
tain the perfectness of the joint when repeatedly fastened and unfastened. 
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ObTlousIy thîs renders the maintenance of a perfectly tîght joint a matter 
of difflculty as well as of Importance. Prior to the date of the patent in suit 
a large numbor of expédients had been devised for the purpose of malntain- 
Ing a gas and llquid joint in union. As far as I am aware, however, 
only two of thèse expédients hâve met with any gênerai aceeptance and 
adoption, and in order to explain the improvement introduced by the patent 
in suit it will be sufflcient, I believe, to refer to thèse two widely adopted 
expédients. 

"ïhe flrst of thèse expédients to which I shall refer was to malse the 
abuttlng ends of the two members of the union of hard métal and to grlnd 
them to exact trueness, sp that when the two members were forced into 
contact their two abuttlng faces should exâetly fit together. Several serions 
objections, however. exist In a union thus made. In the flrst place, it Is a 
matter of considérable difflculty and one requiring considérable skill to 
thus grind the two abuttlng faces so tha,t they shall fit with exact trueness. 
As a conséquence a union thus made is expensive. Practically, also, it is 
impossible to secure the exact longitudinal axial alignment of the two 
pipes which are joined together. Ordinary pipes, such as are usually em- 
ployed for the conveyance of gases and liquids, are roughly and eeonomically 
made, so that they are rarely perfectly straight, and as the resuit the longi- 
tudinal axial alignment of two such pipes Is dlfflcult to secure. The resuit 
is that when the tail and head members of the union are placed upon the 
adjacent ends of two pipes, they are rarely exactly opposite to each other 
with thelr adjacent faces exactly parallel. The resuit is that when the two 
members of the union are brought tlghtly together by the action of the fas- 
tening ring or nut, contact Is not made throughout the entire extent of the 
abuttlng faces of the two members of the union. The resuit is that one of 
two thlngs usually happens; either a perfectly gas and liquld tight joint is 
not secured, or if It is secured, for the time belng it Is only done so by the 
partial Indentatlon of the face of one member of the union into the face of 
the other member of the union at the place where the two members of the 
union flrst come into contact. The resuit of thls indentatlon destroys the 
further utlUty of the union if the pipes are disconnected and it is sought 
to again use the union, since it is practically impossible to insure the two 
members so coming together again the second time under the précise con- 
ditions which existed when they were flrst brought together and so that the 
imperfection caused In the face of one member shall exactly coïncide with 
the correspondlng Imperfection in the opposing member. In this connection, 
also, attention may be called to the fact that it is the usual practice of those 
who put up pipes to flrst place the pipes In position, and to then apply the 
union. In order to thus apply the union It Is necessary to sprlng in succes- 
sion the adjacent ends of the two pipes out of alignment in order to secure 
the members of the union to the ends of the pipes, and thls springing the 
ends of the pipes out of alignment adds to the practlcal difflculty of securing 
the exact longitudinal axial alignment of the two pipes when the two mem- 
bers of the union are forced together by the fastenlng ring or nut. I mlght 
also add at this point that the fastenlng ring or nut flts loosely over the tail 
member of the union, so that It is possible to screw the same tlghtly upon the 
head member of the union wlthout brlnglng the abuttlng faces of the two 
members of the union into contact throughout their entire extent, so that 
where ground faces are relied upon to render the joint tight the application 
of very great force to the fastenlng nut or ring Is frequently necessary. 

"In order to avoid and overcome the objections to ground faces which I 
hâve mentioned, the second expédient to which I hâve alluded has been re- 
sorted to, This second expédient consists in interposing between the abutting 
faces of the two members of the union, washers or gasliets of rubber, leather 
or fibrous material. Such washers or gaskets compensate for irregularities 
which may exist upon the abutting faces of the two members of the union, 
and also for variations from exact alignment of the pipes. New dlfflculties, 
however, resuit from the employment of such washers or gaskets. In the 
flrst place, the présence of a washer or gasket in a union doubles the number 
of joints to be kept tight Instead of there belng only one joint between the 
abutting faces of the two members of the union there are two joints intro- 
duced; that is to say, one between the annular washer and the tail member. 
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and a second joint between the annular washer and the head member of the 
union. In the next place, fréquent fastenlng and unfastenlng of the union 
results in destroying the elasticity of the washer or gasket, and rendering it 
tard and incapable of conformlng to irregularlties in the abutting faces of 
the members of the union, the resuit of which Is a leaky joint In the next 
place, if a washer is employed having rubber In Its composition the beat of 
the steam, if steam is passed through the pipes, destroys the integrity of the 
washer. In the next place, such washers or gaskets deteriorate rapidly und» 
the action of the liquids or gases which traverse the pipes. This is partic- 
ularly the case in some Instances, as, for example, where ammonia gas or 
an ammoniacal liquld traverses the pipes. And, again, since thèse washers 
or gaskets are necessarily elastic, they are frequently expanded iawardly 
by the compression whicb they undergo so as to partially obstruct or throttle 
the Internai passage through the union, thus interfering with the proper 
passage of the liquld gases. 

"The Improvement introduced by the patent in suit Is designed to overcome 
ail of the difflcultles which I hâve alluded to, and in my opinion the patented 
improvements are exceedingly effective in accomplishing thelr objects. The 
union of the patent in suit comprises, as is usual, head and tall members, 
and a fastening ring or nul On referring to the drawing of the patent 
In suit, It will be seen that the head member is letterod A, the tail is lettered C, 
and the fastening ring or nut is lettered B. The improvement conslsts in the rel- 
ative construction of the abutting faces of the two members of the union In a 
union of this character. One of the members of the union has its abutting 
end made convex, and the other member bas its corresponding abutting face 
made concave, so that when thèse two abutting ends are brought together 
a joint analogous to a bail and socket joint is produced. As the resuit of 
this construction the abutting faces of the two members are brought exactly 
together, even if the two pipes to which they are attached are not in allgn- 
ment. Also the abutting face of one member of the union is made of soft 
métal, while the abutting face of the other member of the imion is of hard 
métal. As the resuit of the employment of soft métal for one face of one 
member, when the two members are brought together the soft métal yields 
sufflciently to accommodate Itself to any Irregularity which may exist in 
the abutting face of the opposing member. The soft métal which is em- 
ployed may be lead or any of the well-known soft alloys, which are usually 
composed of lead, tin and antimony. The hard métal constituting the op- 
posing face Is conveniently and usually the métal of which the union Is com- 
posed, such as malléable Iron, which Is the material commonly employed. 
The soft métal which is employed may be regarded as taking the place of the 
old annular gasket or washer, but It has conspicuons and marked advantages 
over such gaskets or washers. In the flrst place, this soft métal faoe can be 
permanently secured to one member of the union so that it is always in 
place when needed, and so that no joint susceptible of possible leakage Is 
formai between it and the member to which it is secured. 

"Agaln, the soft métal does not deteriorate under the action of such liquids 
or gases which are conveyed through the pipes. And still, again, it Is always 
ready to accommodate itself to irregularities in the face of the opposing 
member. Irrespective of any variation In the position thereof. 

"In the particular embodiment of the invention which is Illustrated In the 
patent In suit, the head member of the union, which in the patent Is called 
the female member and is lettered A, is the member which is provided with a 
concave abutting face, and this concave face Is furnished with or formed of 
the soft métal which is lettered D. And the tail member of the union, which 
Is called In the patent the maie member and is lettered C, Is provided with 
the convex end or abutting face, which Is of hard métal." 

The proceedings in the patent ofSce show that the letters were 
granted after a careful examination of the state of the art, in which 
nearly everything urged hère was considered. Without entering 
upon a discussion of the subject, it is suiBcient to say that we 
hâve not found anything which repels the presumption arising 
from thèse proceedings. 
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Thé dçvice is very popular and has largely displaced ail others 
previousîy in use. Its utility is not questioned; nor is its novelty 
denied, except in a patentable sensé. The novelty consists in the 
spherical form of the Connecting parts which make the joint, and 
the arfangement of the hard and soft metals; principally in the 
former, which renders the device especially adaptable to pipes ont 
of axial alignment, and to repeated use. In our judgment it shows 
invention, and was justly entitled to a patent. 

The défendants' manufacture, complained of, is not materially 
diiïerent. It is a combination of the same éléments, for the same 
use, and accomplishes the same resuit. It shows immaterial me- 
chanical différences, but nothing more. As we hâve seen, the 
plaintiffs' consists of a head pièce with convex exterior surface of 
hard métal, a tail pièce with interior concave surface of soft métal, 
and a coupling nut. The défendants' has a head pièce with convex 
face of soft métal, and a tail pièce with concave face of hard métal, 
and the coupling nut. The only différence consists in a slight 
transposition of parts, and is immaterial in any possible construc- 
tion of the claim. 

The défendants' effort to justify their conduct under a subséquent 
patent, which they own, is unàvailing; and would be if their man- 
ufacture was covered by this patent. But we think it is not so 
covered, that the patent describes and claims an essentially différ- 
ent device. 

Let a decree be prepared in favor of the complainants accord- 
ingly. 



MAITLAND v. GIBSOK 
(Circuit Court, E. D. Pennsylvania. June 19, 1894.) 

1. Patents— Combination— EiiECTRic-LiGHT Fixtuhks. 

In View of the prior state of the art, there is no Invention In a combina- 
tion comprising an electric-light fixture supported from the piping of a 
house, and electrically insulated therefrom by an insulating joint. 

2. Same. 

The Stierlnger patent, No. 259,235, for an "electrical fixture," hdd to be 
wlthout patentable combination, as respects claims 1, 7, 8, and 9. 

3. Same- Mbchanicaij Union op Par'ts. 

The Stleringer patent, No. 294,697, for a combined gas and electrlc llght 
fixture, hdd void as to claims 1, 2, 8, and 9, as showing a mère mechanlcal 
union of parts, wlthout patentable combination. 

This was a bill in equity by George Maitland against Alfred 0. 
Gibson for infringement of certain patents for electric-light flx- 
tures. On flnal hearing. 

Dyer & Seeley and D. H. Driscoll, for complainant. 
Hector T. Fenton, for défendant 

DALLAS, Circuit Judge. This bill charges the défendant with 
infrinerement of two patents granted to Luther Stieringer, — No. 
259,235, dated June 6, 1882, for «electrical fixture," and No. 294,697, 
dated March 4, 1884, for "combined gas and electric light fixture." 
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Of No. 259,235, the claims involved are as follows: 

"(1) A fixture for electric lights, supported from the plplng of a house, and 
electrieally insulated therefrom, substantially as set forth." "(7) In an electric- 
light fixture supported from the piplng, the combination of an open and 
Snsulating joint Connecting the fixture and pipe support, and an ornamental 
Shell hlding said joint from sight, substantially as set forth. (8) In an elec- 
tric-light fixture, the combination, wlth the main stem or arm and the dlB- 
tributing body carrying the lamp arnis, of an open section, ont through the 
sides of whlch the wires are passed from the stem, or from both the stem 
and the body, and a central support from such open section for sustalning 
ornamental or other parts, substantially as described. (9) In an electric-light 
fixture, the combination, wlth the main stem or arm and the distributing 
body, of the open section, outside of whlch the main and arm wires are con- 
nected, the central support from such open section for ornamental or other 
parts, and an ornamental shell hlding such connections, substantially as set 
forth." 

The first of thèse claims, as expressed, comprises thèse three élé- 
ments: A fixture for electric lights; the piping of a house; and 
means for electrieally insulating the fixture from the piping. 
The language used in designating the last of thèse éléments is, 
if literally accepted, inclusive of every kind of insulating device, 
but it is impossible to accord to the claim any such unlimited scope. 
The patentée, in his spécification, fully and particularly described 
a particular insulating joint, and to it, I think, he must be restricted. 
He, of course, could not hâve intended to broadly assert that he was 
the first to discover or contrive that two conductive bodies might 
be mechanically united, and yet be electrieally separated, nor is 
anything so preposterous now contended on his behalf. The posi- 
tion relied upon is that, regardless of lack of novelty of its éléments, 
separately considered, this claim should be construed and sup- 
ported as for a new combination, viz. of the fixture, of the pipe, and 
of any joint insulating the former from the latter. But this position 
is untenable, in view of the prior state of the art, and of the common 
knowledge of thoee who were conversant with it before this patent 
was applied for. The utmost which it can plausibly be contended 
that Stieringer did, vv'hich had not been precisely done before, — 
and the assumption of this, except for the arguments sake, the 
Perryboat Exhibit repels, — was to insert an insulating joint be- 
tween the piping of a house and a fixture for electric lights. This 
is the essence of his asserted combination. But similar insulation 
in analogous situations had been extensively practiced before, and 
apart from his peculiar joint, which it may be conceded was new, 
I am unable to perceive that his alleged invention amounts to any- 
thing more than electrieally parting, while physically Connecting, 
two pièces of métal, by a use of the familiar expédient of insulation, 
which might well be termed a double one but for the fact that the 
Word "double" would not indicate the frequency of its previous em- 
ployment. The learned counsel of the coraplainant insista that, 
to maintain this view of the first claim, it is necessary to hold 
"that insulation cannot be combined in a patentably novel com- 
bination," but I cannot agrée with them. Such an organism may 
readily he conceived, in which insulation would figure as a poten- 
tial and essential feature, but the plaintiff's arrangement is not 
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such an one. He found the gas op other grounded pîpîng ready 
to bis hanâ, and to this he attached a fixture, in which, in my 
opinion, there was nothing patentably novel. But such an at- 
tachment iad pften been made before, and therefore, if this was 
aU hé had donè, it would scarcely be pretended that he had made 
any contribution to the art. Now, however, he perceiyed (evolved 
the "idea," it ia said) that «nless the fixture should be insulated 
from the pipe there would be liability to accidentai electrical com- 
munication between them, and conséquent hasard, and that to avert 
this danger an insulating joint should be inserted at the point of 
their union. Granting, for the immédiate purpose, that he was 
the flrst to do this précise thing, can it be reasonably said that in 
doing it a new combination was created, of which the piping, the 
fixture, and the insulating pièce were the éléments? I think not. 
As well might the like claim be made in every other instance where 
it may be desired to bar the passage of electricity by resorting to 
the usual expédient of insulation; for, as is admitted, the fact that 
the complainant's joint is intended to act only in emergencies, and 
not to be constantly operative, is not material. But the patent 
laws do not countenance such claims. The design of those laws, 
as was said by Mr. Justice Bradley in Atlantic Works v. Brady, 107 
U. S. 200, 2 Sup. et. 225, "is to reward those who make some sub- 
stantial discovery or invention, which adds to our knowledge, and 
makes a step in adyance in the useful arts. Such inventors are 
worthy of ail favor. It was never the object of those laws to graut 
a monopoly for every trifling device — every shadow of a shade of 
an idea — which would naturally and spontaneously occur to any 
skilled mechanic or operator in the ordinary progress of manufac- 
tures. îSuch an indiscriminate création of exclusive privilèges tends 
rather to obstruct than to stimulate invention. It créâtes a class 
of spéculative schemers, who make it their business to watch the 
advancing wave of improvement, and gather its foam in the form 
of patented monopolies, which enable them to lay a heavy tax upon 
the industry of the country without contributing anything to the 
real advancement of the arts. It embarrasses the honest pursuit 
of business with fears and appréhensions of concealed liens, and 
unknown liabilities to lawsuits, and vexations accountings for 
profits made in good faith." This emphatic language is, in my opin- 
ion, clearly pertinent to the présent case as I hâve endeavored to 
présent it But the proofs go even further, the construction and 
arrangement shown by what is known in the case as the "Perryboat 
Exhibit" being, as it appears to me, absolutely in conflict with the 
claim under discussion, as it is construed by the complainant Wheth 
€r or not he has established an earlier date of invention for his joint 
alone need not be considered. As has already been said, his title 
to the spécifie joint may be admitted; but when he seeks protection 
for a combination, irrespective of the kind of joint comprised in it, 
it is not enough for him to show that his peculiar joint was invented 
prior to the conflicting use: he should show an earlier date for the 
combination alleged, and this he has utterly failed to do. 

Claims 7, 8, and 9 of patent No. 259,235 are subsidiary, and, 
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in TÎew of what has been said witli especial référence to tHe flrst 
daim, may be briefly treated. By the seyenth tliere is claimed an 
open and insulating joint, in combination with an ornamental sliell 
hiding the joint from sight. But the défendant does not use the 
plaintiff's joint. An ornamental shell for covering an nnsightly 
connection was not new, and the mère aggregation of thèse parts, 
in a manner not novel, and plainly obvions to a skilled workman, 
certainly does not constitute a patentable combination. The claim 
which has just been referred to (the seventh) relates to the upper 
portion of the fixture; the eighth and ninth to its lower end. The 
ninth diflers from the eighth only in that it adds to the eighth an 
ornamental shell to hide certain connections. Both are combina- 
tion claims, and each of them is subject to the same objections as 
the seventh. The éléments are not new. The union proposed is 
but aggregation, not combination, and nothing is suggested with re 
spect thereto which would not naturally hâve occurred to any 
one familiar with electric-light fixtures, and with the kindred gas 
fixture art. The only possible novelty is not in the combination 
claimed, — upon which, of course, thèse claims must stand or fall, 
— but in the single feature, common to both, of an open-section 
distributing body; and as to this it is sulBcient to say that the 
défendant does not use the plaintifE's construction. 

Of patent No. 294,697, the claims which it is alleged the défendant 
has infringed are as follows: 

"(1) A comblned gas and electrlc light fixture, having separate arms for 
the electrlc lamps, and provlded with wlres passlng to such arms, eoncealed 
by the ornamental covering of the gas pipe, and with wlres extendlng 
through the electric-lamp arms, and connected with the main wires withln 
the said ornamental covering, whereby the wiring is wholly eoncealed, sub- 
stantially as set forth. (2) In a comblned gas and electrlc light fixture, tho 
combination of separate arms for the gas burners and electrlc lamps with 
the central supporting gas pipe stem or arm, the ornamental sleeve covering 
such central stem or arm, the conductlng wires passlng to the electric-lamp 
arms within such ornamental sleeve, and wlres passlng through such electric- 
lamp arms, and connected with the main wires within the ornamental cov- 
ering of the fixture, substantially as set forth." "(8) In a comblned gas and 
electrlc light fixture, made as a single structure, the combination of a central 
pipe for supplying the gas, surrounded by an ornamental covering sleeve, a 
canopy or shell adjustably secured upon the upper or Inner end of said cov- 
ering sleeve, and wlres for supplying the electrlc current, located in the space 
between the pipe and ornamental covering sleeve, and entering such covering 
sleeve within the canopy or shell, substantially as set forth. (9) In a com- 
blned gas and electrlc light fixture made as a single structure, the combina- 
tion of a central pipe for supplying the gas, surrounded by an ornamentai 
covering sleeve, an insulating joint introduced in said pipe above the orna- 
mental covering sleeve, and wlres for supplying the electrlc current entering 
said covering sleeve below said insulating joint, substantially as set forth." 

It is not necessary to further extend this opinion by dealing with 
thèse claims in détail. In his earlier patent, Stieringer had pro- 
posed "to use in electric-light fixtures the forms of construction 
heretofore employed for gas fixtures;" in other words, to convert 
gas fixtures into electric-light fixtures. In this later patent his 
purpoëe was to adapt the old gas fixture for use both in gas lighting 
and in electrlc lighting, — to make of it a combined fixture. It was 
not requisite, in the flrst patent, to nrovide or retain any meau^ 
v.63F.no.l— 9 
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for the passage of gas; tut in tbe second it was essential that there 
should be pfcvision for conducting gas, as well as electricity, to the 
respectiye burners or lamps. This différence in requirement made 
it necessary, of course, that the détails of the combined flxture 
should differ somewhatfrom those of the flxture for electric light- 
ing only. But the changes and additions which were consequently 
made were structural in character, and in view of the state of the 
art, includihg the patent ee's prier patent, did not in volve invention. 
The wires were placed between the main pipe of the flxture and 
its already existing ornamental cover, instead of within the pipe 
Itself; a screw to hold the canopy in place, but admitting of its be- 
ing moved up and down upon the pipe covering, was provided; 
arms for the electric lamps were added, through which wires con- 
nected with the main wires were extended; and the added arms 
were iastened to the gas body, just as the old gas arms were, except 
that any opening from the wire conduit into the gas body was 
avoided by simply closing the end of the pipe, and placing the 
opening for the admission of the wires outside of that body. This 
appears to me to be ail that caa be claimed to be covéred by the 
second patent, so far as it is alleged that the défendant has in- 
fringed it, which was not distinctly disclosed in the first one; and 
careful considération of this record, and of the arguments of connsel, 
has irresistibly brought my mind to the conclusion that what is 
hère claimed to constitute invention entitled to protection under 
the second patent amounts to nothing more than the mechanical 
union — not combination — of the electric flxture of Stieringer's flrst 
patent, and others shown in the proofs, with an ordinary gaa flx- 
ture. 
The bill la dismissed, with costs. 



THH WILLAMETTE VALLEY. 
OHANDLBR v. THE WILLAMETTE VALLEY. 
(District Court, N. D. Callfomla. August 7, 1894.) 
No. 10,862. 

1. Admikaltt— Suit ik Rbm aqainbt Vbssel iw Custodt of Receivkb— Saui 

Pendentb Lite. 

The sale, pendente llte, under admlralty rules 10 and 11, of a ship wblch 
is deterlorating In the banda of the marsbal, wiU not be denied because 
the question at issue Is tbe proprlety of entertalnlng an action In rem 
agalnst the vessel whlle In the hands of a receiver appolnted by the court 
of another state, whlcb question the receiver liitends to bave determlneL 
lu the appellate court 

2. Bamb— Detebiobation. 

Where the çlalinant refuses to make deposlt or glve stipulation for tb» 
vessel's release, and it appears that her machinery Is rusting, her wood- 
work drying and cracklng, and every part showing gênerai détérioration 
and decay, a sale wiU be ordered, altbough It appears that a final dé- 
termination on appeal may be bad within six tnùnths. 

This was a libel by E. D. Chandler against the steamship Wil- 
lamette Valley, of which Charles Clark, receiver of the Oregon 
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Pacific Eailwaj, was claimant. Libelant petîtioned for a sale of 
the ship, pendente lite, on the ground of expense and détérioration in 
ttie hands of tlie marslial. 

Andros & Frank, for libelant R. D. Chandler. 
Page, Eells & Wheeler, for claimant. 

MORROW, District Judge. The pétition sets forth that the 
libelant flled his libel herein December 19, 1893; that the vessel 
was then taken into the custody of the United States marshal; that 
on December 30, 1893, the Oregon Pacific Eailroad Company filed 
its claim to said vessel; that the petitioner is informed and be- 
lieves that, u^ .i the entry of a decree in l^is favor in the above- 
entitled cause, the claimant intends to and will enter an appeal 
from said decree to the suprême court of the United States, and 
that, as the petitioner is informed and believes, such appeal cannot 
be heard and determined in said court until the lapse of a long 
time, to wit, two years or thereabouts; that, if said vessel be re- 
tained in the custody of the marsbal for such length of time, the 
said parties will be put to great additional expense for such care 
and custody; and that said vessel will bave become greatly injured, 
decayed, and depreciated in value. ïhe pétition is accompanied by 
afiSdavits showing that the machlnery of the vessel is rusting, and 
the woodwork drying and cracking, and that she is showing gên- 
erai decay and détérioration in every part. 

A decree in favor of the libelant was directed to be entered in 
this court, June 22, 1894. The question in controversy in the 
case was the propriety of this court entertaining an action in rem 
against the vessel while she was in the hands of a receiver appointed 
1îy the court of another state. It was my opinion that this court 
had such right, and counsel for the receiver proposes to hâve this 
question determined by the appellate court, claiming that the cir- 
cuit court of appeals has jurisdiction to détermine the question, 
and that it will be so determined in a few mouths. It appears 
that, pending the appeal, costs will accrue for the care and custody 
of the vessel, and, as stated in the afîidavits, she will suffer decay 
and détérioration in value. Kules 10 and 11 of the gênerai ad- 
miralty rules provide that in ail cases where any ship has been 
arrested, and the claimant déclines to make application to hâve 
the vessel delivered to him upon dej^ositing the appraised value 
in court, or upon giving a stipulation for value, the court may, 
in its discrétion, upon the application of either party, upon due 
cause shown, order a sale of the ship, and the proceeds thereof to 
be brought into court, or otherwise disposed of, as it may deem 
most for the beneflt of ail concerned. In rule 10, good cause for the 
sale of goods or other things would be a showing that the property 
is perishable, or liable tO détérioration, decay, or injury by being 
detained in custody pending the suit. The receiver represents that 
he is not in a position to^ deposit the appraised value of the vessel 
in court, or give a stipulation for such A-alue, and he objects to the 
sale of the vessel at this time, on the ground that the question at 
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issue in the case is one of jurisdiction as to the right of this court 
to entertain proceedings against the vessel; and this question, he 
contends, would be an inflrmity that would enter into and affect 
the order of sale. I do net understand, howerer, that the question 
is really one of jurisdiction. It is a question of comity whether, 
under the circumstances of the case, this court ought to entertain 
an action in rem against the vessel while she is in the hands of a 
receiver appointed by the court of another state. Now, if a sale 
of the vessel is necessary to save her value, and prevent the ac- 
cumulation of costs, pending the détermination of this question, I 
do not see how an order of sale can be refused by this court because 
the appellate court may détermine this question adversely. In- 
deed, I do not see how an order of sale, otherwise proper, could 
be refused on the ground that a question of jurisdiction is involved. 
If the court is without jurisdiction, its proceedings may be arrested 
by the appellate court; but this court cannot with any propriety 
or consistency discrédit its own decrees, and refuse to direct pro- 
ceedings for the benefit of parties whose interests are involved. 
The showing presented by the motion and affldavits in this case 
brings the proceedings within gênerai admiralty rules 10 and 11, 
and is suflBicient, in my judgment, to warrant the court in exercising 
its discrétion in favor of a sale of the vessel. 

ït is aiso contended that the case may be taken to the circuit 
court of appeals, and a final judgment obtain in the course of six 
months; but it appears from the affldavits that a custody for any 
period will be injurions to the vessel. The showing in support of 
the pétition appears to me to be sufflcient, even though the appeal 
may be determined in a few months. An order of sale will there- 
fore be entered. 



PAXSON et al. V. CUNNINGHAM. 

(Circuit Court of Appeals, First Circuit. Jime 26, 1894.) 

No. 91. 

RECEIVERS — LlBBL AGAINST VbSSBÏj IN RBCBIVBBS' PoSBESSION — INJONCTION. 

After receivers of a railroad company, appointed by a United States dr- 
ciilt court, had taken possession of a stearnship, the property of the com- 
pany, she came Into collision with another vesssel, and was libeled theref or 
by the owners of that vessel in the district court Seld, that the circuit 
court, in its dlstretlon, properly declined to Issue, on the pétition of the re- 
ceivers, an injunction against the proceedings in admiralty. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a pétition by Edward M. Paxson and others, receivers 
of the Philadelphia & Eeading Railroad Company, for an injunc- 
tion against Milford T. Cunningham, to: restrain the prosecution 
of a libel in admiralty. The circuit court sustained a demurrer to 
the pétition, and a decree dismissing the pétition was entered 
thereon. The petitioners appealed. 
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Robert M. Morse and William M. Richardson, for appellanta. 
G. T. & T. H. Russell, Charles T. Russell, and Charles T. Russell, 
Jr., for appellee. 

Before GRAY, Circuit Justice, COLT, Circuit Judge, and CAR- 
PENTER, District Judge. 

GRAY, Circuit Justice. This was a pétition by the receivers of 
the property of the Philadelphia & Reading Railroad Company for 
an injunction to restrain the prosecution of a libel in admiralty 
against a steamship in their possession. The allégations of the pé- 
tition were, in substance, as follows: 

On Pebruary 20, 1893, the petitioners were appointed, by decree 
in equity of the circuit court of the United States for the eastem 
district of Pennsylvania, receivers of the Philadelphia & Reading 
Railroad Company, a corporation of Pennsylvania, and of ail its 
railroads, canals, collieries, boats, and vessels,'and other property, 
reaJ and personal, and were authorized to exercise the franchises 
of the company, and to run and operate its railroads and canals, 
and to use and employ its mines in the manner that they had been 
theretofore used and employed; and on Pebruary 21, 1893, a like 
decree was made by the circuit court of the United States for the 
district of Massachusetts, appointing them receivers of the prop- 
erty of the railroad company within its jurisdiction. The receivers 
forthwith exercised the authority conferred by those decrees, and 
took possession of ail the property of the company, including the 
steamship Williamsport, a steam collier used to carry coal taken 
from its mines from Philadelphia to Boston; and the use and em- 
ployment of the steamship was continued by the receivers, and was 
necessary for the proper management and conduct of the business 
of the company. 

On October 13, 1893, while the Williamsport was in Boston har- 
bor, in the possession and employment of the receivers, she came 
into collision with the steam tug Bessie B, belonging to Milford T. 
Cunningham and others. On October 14th, Cunningham, as man- 
aging part owner of the tug, filed in the district court of the United 
States for the district of Massachusetts a libel in admiralty against 
the Williamsport, to enforce a maritime lien for damages caused 
by the collision; and the United States marshal, pursuant to a war- 
rant issued by that court, seized the Williamsport, and took her 
into his custody and possession, and out of the custody and posses- 
sion of the receivers. On November 8, 1893, the receivers moved 
the district court to dismiss the libel, and to deliver the steamship 
to the receivers, on the ground that the seizure by the marshal was 
illégal, and that that court acquired thereby no jurisdiction over 
the steamship. But the motion was denied. Thereupon, on the 
same day, the receivers filed in the circuit court of the United States 
for the district of Massachusetts this pétition, praying for an in- 
junction to restrain Cunningham from proceeding further with his 
libel, and to command him to release the steamship from the cus- 
tody of the marshal, and deliver her into the possession of the re- 



134 FEDERAL KEPOBTEB, Vol. 63. 

ceiverSj aM; îfor furtàer relief. Cunningham demurrèd to this 
pétition upokitbegrounds that it did not state such a case as en- 
titled the petitioners to an injunction or other relief, or as author- 
ized the court to grant either, pjd that the suit which the petition- 
ers prayed to hâve the respbndent enjoiùed from further prose- 
cuting "is a libel in admirai ty, brought by hiin as maljaging part 
owner of the steam tug Bessie B, in due fonn, and within the juris- 
diction provided by the constitution and laws of the United States, 
against the Baid: steamship Williamsport, as an offending res, to an- 
swer for her default and misdoing within the said admiralty juris- 
diction, and the said respondent had the right to institute and has 
the right to maintain said suit, under the maritime law and under 
the constitution and laws of the United States, against the said 
steamship Williamsport" 

The circuit court suatained the demurrer and dismissed the péti- 
tion, and the petitioners appealed to this court. 

The case, as stated in the pétition and admitted by the demurrer, 
is briefly this: Af ter, the steamship Williamsport, and ail other 
property of the Philadelphia & Reading Railroad Company, had 
been taken possession of by the receivers of that company appointed 
by the circuit court of the United States, sitting in equity, she came 
into collision with another vessel, and was libeled by the owners 
of that vessel in the district court of the United States, sitting ia 
admiralty, to enforce a maritime lien for damages caused by tht 
collision. 

The case involves no question of conflicting jurisdiction between 
the courts of the nation and those of the state,iOr of conflicting right 
between différent claims existii)g against the railroad company or 
its property at the time of the appointment of the receivers. Bui 
the question is simply whether the claim of a maritime lien for au 
injury done by the Williamsport while in the possession and use 
of the receivers should be tried, in the flrst instance, in admiralty 
or in equity. 

A maritime lien upon the offending ship for an injury by a colli- 
sion is a jus in re in the ship herself, and carries with it the right 
to libel her in an admiralty court of the United States, unless tlie 
owners institute proceedings in such a court to limit their liability; 
and an admiralty court has peculiar ruïes of its own in some re- 
spects, — such as the priority of this and other liens, and the effect 
of contributory négligence of the libelant upon the recovery of dam- 
ages, — which çannot conveniently, if at ail, be applied by a court 
of equity or of common law. Transportation Co. v. Wright, 13 Wall 
104; The Max jkorris, 137 U. S. 1, 11 Sup. Ct. 29; The J. E. Rumbell, 
148 U. S. 1, 13 Sup. et 498; Moran v. Sturges, 154 U. S. 256, 14 
Sup. Ct. 1019; The America, 16 Law Rep. 264, Fed. Cas. No. 288; 
H^ry, Adm. ce, 3^ 4. 

Moreover, by Act Aug. 13, 1888, c. S66, § 3, "every receiver or 
manager of any property, appointed by any court of the United 
States, may be sued in respect of any act or transaction of his in 
carrying on the business connected with such property, without 
the previous leave of the court in which such receiver or manager 
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was appointed; but such sxiit shall be subject to the gênerai equity 
iurisdiction of the court in which such receiver or manager was 
appointed, so far as the same shall be necessary to the ends of 
justice." 25 Stat. 436. 

If the libel now in question bad been in personam against the 
receivers, it would hâve been within the very terms of the statute, 
and might bave been filed without leave of the circuit court which 
appointed the receivers, subject, however, to the control of that 
court, so far as necessarv to the ends of Justice. McNulta v. Loch- 
ridge, 141 V. S. 327, 12 Sup. Ct 11; Eaiiroad Co. t. Cox, 145 U. S. 
5d3, 12 Sup. Ct. 905. The libel in rem against the steamboat for 
a wrong done by her while in the possession and employment of the 
receivers, if not within the terms of the "tatute, is within its reason 
and equity. Independently of the statu le, there could be no objec- 
tion to proceeding with that libel, so far as might be done without 
interfering with the possession of the rt divers. Heidritter v. Oil- 
Ii)th Co., 112 U. S. 294, 304, 5 Sup. Ct. 135. And, whether the libel 
in rem against the steamboat in the hands of the receivers is or is 
not considered as coming within the statute, it was clearly within 
the discrétion of the circuit court to permit the libelants to estab- 
lish and enforce their maritime lien in the district court in ad- 
miralty, as the appropriate tribunal to try and détermine that mat- 
ter. The receivers can regain possession of the steamship, if they 
hâve not already done so, by entering into a stipulation in the dis- 
trict court to abide its iinal decree, and that decree will be sub- 
ject to review by this court on appeal. 

Upon the facts of this case, therefore, the circuit court wisely ex- 
ercised its discrétion by declining to issue an injunction against the 
proceedings in admiralty. 

This conclusion is in harmony with the décisions of the suprême 
court of the United States in the récent litigation in New York con- 
cerning the vessels of the Schuyler Steam Towboat Company. After 
one Sturges had been appointed by a court of the state of New York 
receiver of ail the steamboats and other property of that company, 
Moran and others, owners of certain tugs, flled against some of the 
steamboats, in the district court of the United States for the south- 
ern district of New l'ork, libels in admiralty, upon which the United 
States marshal took possession of them. The receiver, having ob- 
tained leave of the state court to contest those libels, made a motion 
to the district court to order the marshal to give up bis custody; 
and that court denied the motion, on the ground that the question 
should be raised by answer to the libels, and gave the receiver leave 
to answer accordingly. The l'eceiver appeared and answered to one 
libel, contesting the jurisdiction of the district court, and then ap- 
plied to the suprême court of the United States for a writ of prohi- 
bition to the district court, which was denied, on the ground that 
the question was within the jurisdiction of the district court, to 
Trv and détermine in the proceedings pending before it. In re 
Sturges, stated in Re Fassett, 142 U. S. 479, 484, 12 Sup. Ct. 295. 
The state court afterwards, on the pétition of the receiver, ordered 
an injunction to issue to restrain the libelants from taking further 
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proceedings upon the libels. In re Schuyler Steam Towboat Co. 
(Slip.) 18 N. y. Supp. 89, 19 N. Y. Supp. 565. And its judgment 
was afflrmed by the court of appeals of the state. 136 N. Y. 169, 
32 N. E. 623. But the suprême court of the United States reversed 
that judgment, as beiug an unlawful interférence with the pro- 
ceedings in the district court of the United States, net merely 
because the receivers had neither actual nor constructive posses- 
sion of the steamboats when they were taken into the custody 
of the marshal by order of the court of the United States, but also 
upon the broader grounds that the state court had in effect granted 
the prohibition which the suprême court of the United States had 
denied; that a court of a state cannot, by injunction, restrain suitors 
f rom proceeding in the courts of the United States ; and that, by the 
constitution and laws of the United States, jurisdiction to enforce 
a maritime lien by suit in rem is exclusively vested in the courts 
of the United States. Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct 
1019. 

Our conclusion is also in accord with the practice of the English 
courts exercising chancery jurisdiction. The high court of chancery 
habitually granted leave to a creditor claiming a paramount right, by 
mortgage or otherwise, in property in the hands of a receiver, unless 
the claim was clearly unfounded, to enforce the right by action at 
law against the receiver, even when it was necessary, in order to 
maintain such an action, to seize the property under process from 
the court of law. Bryan v. Cormick, 1 Cox, Ch. 422; Brooks v. 
Greathed, 1 Jac. & W. 176; Aston v. Héron, 2 Mvlne & K. 390, 396, 
397; Eandfleld v, Randfleld, 3 De Gex, F. & J. 766. 

The English cases cited as supporting the opposite view were con- 
troUed by positive provisions of statutes. In Halliday v. Harris, 
L. K. 9 0. P. 668, where a county court, having jurisdiction in bank- 
ruptcy, and authorized by section 72 of the bankruptcy act of 1869 
(St. 32 & 33 Vict. c. 71) to décide ail questions of law or fact which 
it might "deem it expédient or necessary to décide for the purpose 
of doing complète jiistice, or making a complète distribution of 
property," made an order restraining a creditor from enforcing in 
a colonial court of vice admiralty a claim of lien on a ship, part of 
the bankrupt's estate, for necessaries supplied abroad, and directing 
an issue to try the matter in the court of bankruptcy, a writ of pro- 
hibition to the county court was refused because the order was with- 
in its jurisdiction, and if the jurisdiction had been improperly ex- 
ercised the only remedy was by appeal ; and Lord Justice Brett ex- 
pressed "a strong opinion that, if this case had been taken on ap- 
peal before the lords justices, they would hâve held that this was 
not a matter that the county court ought to entertain. It has no 
efBcient machinery, if it décides that thèse necessaries were sup- 
plied, for enforcing its judgment in favor of the défendant; and, 
as its judgment cannot be effective in his favor, it ought not to 
décide against him." L. E. 9 C. P. 680. In the case of The 
Australian D. S. Nav. Co., L. R. 20 Eq. 325, the liquidator, under 
an order for winding up the company under the companies' act of 
1862 (St. 25 & 26 Vict. c. 89), obtained an injunction against a pro- 
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ceeding in tHe court of admiralty for the arrest of the sWp, solely 
upon the ground that such an arrest was a séquestration, within tlie 
meaning of section 163 of the act, by which, "where any company 
is being wound up by the court, or subject to the supervision of 
the court, any attachment, séquestration, distress or exécution, put 
in force against the estate or effects of the company after the com- 
mencement of the winding up, shall be void to ail intents." 

It is also to be remembered that maritime liens, and the ad- 
miralty jurisdiction over them, are allowed less effect by the law 
and statutes of England than by the constitution and laws of the 
United States. The J. E. Kumbell, 148 U. S. 1, 20, 13 Sup. Ct. 498. 

Decree afBrmed. 



THE TAURUS. 

IHE KATE JONES. 

SCULLT V. THE TAURUS and THE KATE JONES. 

BOSTON STEAMBOAT 00. v. SCDLLT (two cases). 

(District Court, S. D. New York. Jnly 10, 1894.) 

TOWAGE— GKOUNDING OP BakGBS— NEGLIGENCE— S iLVAGE. 

The tug T. took tlie Blackstone, Condor, and two other barges, to tow 
through the Sound to Boston. When off Wood's HoU, there was a gale 
from the northeast, and the tug K., a helper, took the two barges named, 
and the pilots put into Vineyard Haven for a harbor. The latter tug 
followed the T., but aa they approached Vineyard Haven the K. kept more 
to the southward and westward, too near to the West Chop, and much 
nearer than the T. The wlnd liauled to the east, ând, before elther the 
Blackstone or Condor swung to anchor, each grounded. The Blackstone 
was soon got off, and hauled into better water, by the T., but the Condor 
lay ashore ail night There were no such obstructions by other vessels as 
to justlfy the K. in directing the barges to anchor where she dld, and they 
could hâve been taken further to the southward and eastward: The avail- 
able water was nearly a mUe wide from where they grounded. The mas- 
ter of the K. was not well acquainted with the shoals in that locality, and 
the T. did not keep near enough to give directions to the K. The Condor 
had a free board of but 2% or 3 feet, and drifted siowly, and neither her 
condition nor the lack of men contributed to her going ashore. Beld, that 
the stranding was caused by the négligence of the tugs, that they were 
liable for damages to the barges, and that their owner was entitled to pro 
rata frelght only, and could not recover salvage compensation. 

Three libels, — one by John Scully, owner of the barges Black- 
stone and Condor, against the steam tugs Taurus and Kate Jones, 
etc., to recover damages for injuries to such barges caused by 
stranding while in tovr by libelees; one by the Boston Steamboat 
Company against John Scully, owner of the barges Blackstone and 
Condor, for towage; and one by the same libelant against John 
Scully, owner of the barge Condor, to recover salvage compensation. 

McCarthy & Berrier, for Scully. 

Wilcox, Adams & Green, for Boston Tovcboat Co. 

BROWN, District Judge. The above actions arose out of the 
grounding of the barges Blackstone and Condor, at about 7 or 8 
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p. m., on May 3, 1893, not far from the West Chop, while going into 
Vineyard Haveu, in tçw of the steam tug Kate Jones. The barges 
were flrst taken in tossr M Rikèt's island by the tug Taurus, with 
two other barges belonging to the Boston Towboat Company, to be 
towed through the Sound to Boston. Off Kew London, the weather 
being somewhat threatening, the Taurus turned for that port; but 
soon afterwards the tug Kate Jones, which had been sent forward 
as a helper, overtook the Taurus, and the two thereupon continued 
on the course up the Sound. At about 6 p. m., when off Wood's 
Holl, the weather having increased to a gale from the northeast, 
or east-nprtheast, the pilots concluded to cross the Sound and 
put into Vineyard Haven for a harbor; they thereupon divided 
the tow, the Kate Jones taking the Blackstône and Condor, one 
behind the other, each on a hawser from 100 to 125 fathoms long, 
and following the Taurus, which took the other two barges. As 
they approached Vineyard Haven the' Taurus kept more to the 
northward, and took her tow a littlè way inside of the Une of the 
East and West Chopis, to within abOut one-quarter of a mile of the 
East Chop shore; the Kate Jones kept more to the southward and 
westward, and rounded muçh nearer to the West Chop. What fol- 
lowed, is a subject of extrême contradiction and dispute; but 
it is certain that before either the Blackstône or the Condor swung 
to her anchor, each groundéd on the west shore, probably from 
à quarter to a half mile distant frOm the West Chop. The Black- 
stône, after receiving sonle injury from pounding, was got ofl about 
9 p. m. by the Taurus, which was signaled for assistance, and on 
arrivai, she hauled hèr away about three-quartèrs of a mile into 
better water, without much difflculty. The Condor lay ashore 
pounding until the next day, when on examination her bottom was 
found good, so that after being pumped out, and having about one- 
flfth of her cargo of 715 tons of coal removed, she was towed to New 
Bedford and discharged. The first action is to recover for the dam- 
ages to the two barges on the claim that the stranding was through 
the négligence of the tugs. The second action was by the tug 
owners for towage, and the third by the tug owners aJso, to recover 
salvage compensation; bôth of the latter actions being based on 
the contention that the stranding was by no fault of either tug. 

The following flndings cover the chief points in controversv. I 
ând: 

1. That the Condor was sound and strong below the water Une, 
though her top-sides and deçk were poor; that she was rather 
deeply loaded, having a f ree bbard of but 2| to 3 feet, while the 
other boats had from 4 to 6 feet; that thèse circumstances were 
known to the Taurus before starting from Eiker's island; and that 
with careful and prudent management, the Condor was not unfit 
for the voyage, and was sëàwbrtiiy for the trip; that although her 
decks were poor, she did not take in much water, even when in 
the trough of the seà, wheù waéhed by the wâvés before grounding; 
and that her condition, whatever it was, in no way contributed to 
her going ashore; and that her small free board and deep draught 
of 16^ feet both retarded her drift towards the shore. 
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on the average about 330 pounds each; the damaged bags about 
314 pounds each. This évidence, even in the absence of proof of 
the exact weight of each bag at the place of shipment, was suffi- 
cient to show beyond any reasonable doubt that there was at least 
some actual loss of sugar on the voyage for which the vessel should 
account, besides what was contained in the 88 empty bags; but 
as proof of loss of weight was abandoned before the commissioner, 
except as to the 88 empty bags, only the latter can be hère con- 
sidered. 

For the 88 empty bags, at least the average weight of sugar in 
the 314 damaged bags should be allowed. The vessel is not entitled 
to the beneflt of the possibility of having shipped 88 empty bags, 
when her bill of lading déclares them to hâve been shipped "in 
good order and condition," as "bags of sugar." There is no excep- 
tion in the bill of lading that relieves her of whatsoever those words 
reasonably imply; and those words mean not empty bags, but bags 
of sugar in the usual "good order and condition;" i. e. not half 
empty, nor a quarter empty, but in the usual good condition, that 
is to say, full bags. Deducting from the average weight of the 
2,539 damaged bags weighed hère (from which thére is no reason 
to suppose the 88 materially differed), 3^ per cent, for water ab- 
sorbed by those bags, as indicated by the dépréciation in quality 
reported, we hâve 303 pounds to the bag, or 26,664 pounds in ail, 
for which the vessel should respond for loss of the 88 bags. 

For the purpose of proving the damage to the sugar remaining in 
the 2,539 bags, considérable évidence was given as to the polar- 
iscope test of the Sound and of the damaged sugars. If this test 
is properly applied, that is to say, if the small quantity submitted 
to the chemist for analysis has been f airly taken, so as truly to rep- 
resent ail the sugar damaged, this method exceeds in précision any 
other known method of determining the actual damage. This test 
has been adopted by législation; it is now in ordinary commercial 
use, and it was referred to with approval by Mr. Justice Bradley, 
în Merritt v. Welsh, 104 U. S. 694. This method détermines ac- 
curately the amount of saccharine matter per pound. If the sugar 
has become wet with sea water, the weight of a given quantity 
of sugar is increased in proportion to the water absorbed; and a 
given weight of the mixture will therefore necessarily show a 
polariscope grade comparatively lower. In the présent case, a 
small sample was taken by samplers from every bag, by means of 
a sampling tube; ail the samples taken from the damaged bags 
were placed upon a table together; the whole quantity thus taken 
out was then mixed together by hand, and a few pounds then taken 
from the whole and sent to the chemist for analysis. The resuit 
fihowed a polariscope test of 89.6 for the damaged sugar, while the 
Sound bags, sampled and tested in a similar manner, showed 96.6. 
This différence upon the ordinary market rate of computation 
would amount to 7-16 of a cent per pound, besides 3-32 of a cent 
per pound usually added for impurities. 

The commissioner in his report declined to adopt thèse resirits, 
because he was not satisfled as to the accuracy of the witnesses' 
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testimony, as to tbeir method of aampling, or as to the care take» 
by them to obtain tyue ai;i,d proper samples of the damaged sugar 
for the chemist's analysis. 

On the whole, I am ijielined to sustain the commissioner's ruling 
in this respect,, ajthough not because there is any évidence, or any 
spécial reason in this case to believe, that there was any intentional 
unfairness in setecting the samples from the damaged bags; but 
it is obvions that the samples would be inferior to the average^ 
either if the samples weve drawn from the wetter parts of the 
bag, or if the wetter parts drawn ont were not thoroughly mixed 
with the drier parts upon the table, ^he liability to considérable 
error is obvions, unless spécial care was taken to draw Jhe samples 
fairly frofli the bags, and to mix them thoroughly, before the final 
drawingiOf samples from thç table for the çhemist. The practice 
in other cases of marine damage requires , that reasonable protec- 
tion be afforded to the other side against either mistake or inten- 
tional exagg^ration of damages, by giving an opportunity to the 
other Êfide tobe présent at surveys and examinations. After thèse 
sugars were sampled,,ithey went into immédiate prpcess of refining, 
and there was no further opportunity for examination.. Had the 
sampleS; beçn. taken by samplers agreed upon by both parties, or 
by: samplers; appoiated by each side, I should consider the polar- 
iscope test based thereppon of the greatest value and weight 

In the présent case, however, the représentative of the libelant 
in sul)mitting the claim for damages, estimatpd the dépréciation 
at 3| per cei^t., or one-half the amount indicated by the polariscope 
test, in connection with a daim for loss of \^eight, This déprécia- 
tion was adnaitted by the défendant and adopted by the commis- 
sioner. To this item should beadded the value of the 26,664 
pounds, ap thçleast presumable contents of the 88 empty bags 
above stated, with interest With this modification the report is 
cgnflrmed, and the other exceptions overruled. 



THE ADVANCE. 

HABD et al. v. tHB ADVANCE. 

(District Court, S. D. New York. July 11, 1894.) 

Mabïtime Liens— Advances—By Ship's Agent. 

When ba^nkers; acting as agents for a Une of steamers in a foreign port,, 
are used to adyance the steamers such iponeys as tbey may need on leav- 
Ing, and to render anaecount monthly for such advances and their com- 
missions, artd to draw on the steamship company for the amount due, they 
are giving éredit to the company, and bave no lien on the ships for their 
advances. 

Iij^dhiitaity. I/ibel by AnsOn W. Harâ and others against the 
pr6çe0ds of the salé of the steainship A^vance, for certain disburse- 
niëhià aiid CommîssiÔQâ. Libel dismissed. 

Cary & Whitridge and W. P. Butler, for libelants. 
Carter & Ledyard and Mr. Bayliés, for Atlantic Trust Co., mort- 
gagée. ■ , , -i. 
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BROWN, District Judge. Tlie above libel was filed by the libel- 
ants, bankers in New York, to enforce an alleged naaritime lien for 
moneys advanced at Victoria, Brazil, by a branch bouse of tbe libel- 
ants' flrm, for the purpose of disbursing the steamship Advance 
upon her last departure from that port before the failure of the 
United States & Brazil Mail Steamship Company, her owners, in 
Pebruary, 1893. 

ïhe libelants' branch house had been acting as the agents of the 
company's steamers at Victoria for about a year previons, under 
a power of attorney executed to them by the steamship company, 
dated March 3, 1892. This power of attorney authorized them 
"to sign bills of lading, receive and deliver goods, contract for 
freight, issue passage tickets, receive money, audit and settle 
claims, and generally to do and perform the business of steam- 
ship agents for and in behalf of said company at the port of Vic- 
toria, Brazil, aforesaid." The course of business under this power 
of attorney was for the Victoria house, as the ship's agents, to 
advance such moneys as were necessary for the company's varions 
ships on sailing from Victoria, which left there about once a 
month; to render an account thereof to the steamship company, 
including their commissions of 5 per cent, on the freights obtained 
at Victoria, and 2^ per cent, on their advances; and after crediting 
any collections of money made there, to draw on the steamship 
company at New York at 30 days' sight for thie residue. 

The advances in this case were made in the usual course of 
business, withoTit àny agreement for a lien, or any hypothecation 
of the ship or freight, or any understanding that the advances were 
made upon the crédit of the ship or freight. The balance due for 
disbursing the Advance when she left Victoria in February, 1893, 
was $661.23 ; and the libel is âled for that amount. Of this bal- 
ance a little over two-fifths is made up of commissions, and the rest 
ia for advances. A draft at 30 days' sight was drawn on the com- 
pany at New York as usual, and forwarded to the libelants' prin 
cipal house hère for collection. On presentment it was not ac- 
cepted or paid, the company being then in the hands of a receiver. 

Upon the above facts, and I un d no other facts to modify their 
force, the great weight of authority is, that the dealings between 
the steamship company and the agents of their ships at Victoria 
were presumptively on the personal crédit of the owners alone, 
and that no maritime lien can be implied. See Tbe Esteban De 
Antunano, 31 Fed. 920; Insurance Co. v. Ward, 8 C. C. A. 229, 59 Fed. 
712; The Ealeigh, 32 Fed. 633, afflrmed 37 Fed. 125; and other cases 
there cited. 

It is said that the branch house at Victoria contained some 
différent partners from the New York house, and that the moneys 
supplied to disburse the ships were really the moneys of the New 
York house supplied to the Victoria branch. But this does not 
change the relations of the parties. The only dealings of the 
steamship company, or of their masters or ofScers, were with the 
Victoria branch house under the power of attorney given to that 
house. The money supplied by the New York house to the Victoria 
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branch, if the latter was legallj a différent body, became the mon- 
eys of tbe latter. Thè libelants, in that event, could claim a lien 
by subrogation only, and in this case tliere was no lien to which 
they could be subrogated. 

The cases of supplies in a foreign port by material men, and 
others, who were not the agents of the owners, are hère inap- 
plicable. 

On thèse grounds, the libel must be dismissed, with costs. 



THE ALVIRA. 

DE LANO et. al. v. THE ALVIEA (BATCHELDER et al., Interreners.) 

(District Court, N. D. Callfornia. August 7, 1894.) 

No. 10,849. 

1. Maritime Liens— Liens tjnder State Statutes^Rules Applicable. 

Liens arislng under local statutes for supplies, materials, and repairs 
furnished in the home port are assimilated to gênerai admiralty liens, and 
the princlples relatlng to maritime liens are in gênerai applied to them. 
But the two are not always exaetly alike in ail thelr features and inci- 
dents. Thus, the prlnclple that supplies furnished In a foreign port when 
the owner Is wlth hls ship are presumably furnished on his personal 
crédit Is Inapplicable to liens In the home port, for, the owner belng rési- 
dent there, this would whoUy defeat the lien. 

2. Same. 

Under the geueral princlples of admiralty law relatlng to maritime 
liens, applicable to the création of liens under a local statute (Code Clv. 
Proc. Cal. § 813), to glve efflcacy to such a lien there must be (1) a neces- 
slty for the supplies, materials, or repairs; (2) a necesslty for crédit; and 
(3) crédit must be given to the vessel. But proof of necesslty for the sup- 
plies, etc., carries wlth It a presumptlon of the second requisite,— the neces- 
slty for crédit 

8, Same — Nkcbssitt por Repaibs — When Shown. 

The fact that a freight vessel is chartered to do passenger business, for 
which she Is totally unfltted unless repairs are made, and that liberty 
to make repairs is given, together wlth an option to purchase at a flxed 
price on the expiration of the charter party, is sufficient proof of necesslty 
for the repairs. 

4. Same— Reliance on Vessbl's Crédit— Bock Bntbies as Evidence. 

Great importance is not to be attached to the fact that material and 
repair men gave crédit on thelr books to the vessel alone, or to both the 
vessel and the party ordering the materials and repalrs, or to the latter 
alone; but the intent is rather to be gathered from ail the facts and évi- 
dence in the case. 

5. Same— Repairs Ordered bt Cbtarterer— When Lien Exists. 

The fact that materials and repalrs are furnished upon the order of the 
charterer, who is personally liable, and that the owner is not personally 
liable, does not prevent the vestlng of a lien under a local statute (Code 
Civ. Proc. Cal. § 813) when the charterer is owner pro hac vice, and the ma- 
terial and repair men belle ve hlm to be the gênerai owner, and hâve no 
cause to suspect otherwlse. The Samuel Marshall, 4 C. 0. A. 385, 54 Fed. 
396, dlstinguished. 

6. Same— BuRDEN op Proof. 

It seems that the rule stated In The Patapsco, 13 Wall. 329, in relation 
to foreign liens for supplies, namely, that where crédit Is shown to hâve 
been given to the vessel there Is a lien, and the burden of dlsplacing It is 
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upon the clalmant, is applicable to a lien clalmed nnder a local statute 
(Code Clv- Proc. ÇaL { 813) for materials and suppUes furulahed lu the 
home port 

This was a libel by W. W. De Lano and others against the 
flteamer Alvira, J. R. Eideout and others, claimants, claiming a lien 
for materials furnished and services rendered to the steamer. In- 
terventions were âled by W. H. Batchelder and others to enforce 
liens alleged to hâve accrued for services rendered in navigating 
the vessel, and for materials furnished and work done in repairing 
the same. 

H. W. Hutton, for libelants and intervenerSi 
Andros & Frank, for claimants. 

MOEEOW, District Judge. The libel and interventions in this 
case were filed to enforce liens against the steamer Alvira for 
materials furnished and labor performed in repairing and refltting 
said vessel, and also for services rendered in navigating the same 
in the Bay of San Francisco. The libel was flled on November 20, 
1893, by W. W. De Lano et al., and is brought to recover the sum 
of 1219.14, alleged to be due for materials furnished and services 
rendered in plumbing and ship-furnishing work done to the vessel, 
it being claimed that the same constitutes a lien by virtue of section 
813 of the Code of Civil Procédure of this state. On November 25, 
1893, W. H. Batchelder and some 13 other libelants flled a libel of 
intervention, each claiming specified amounts for personal services 
rendered, in various capacities, to the vessel on her trips as a pas- 
senger boat, aggregating |509.32. On the same day, Ingler & Atkin- 
son and others flled a libel of intervention for matériels furnished 
and labor performed on the vessel while she was undergoing re- 
pairs, liens being claimed therefor under thç state law. The claims 
contained in this intervention are as follows: ^ngler & Atkinson, 
for materials furnished (lumber, moldings, sashes, doors, etc.) and 
joiner work done to the steamer Alvira, balance due, $718.56; E. Gt. 
Buswell Paint Company, paints and painting, $369.95; Humboldt 
Lumber Company, lumber furnished, $163.21; Puget Sound Lumber 
Company, lumber, $416.58. On November 27, 1893, Costello & 
Boucher and others also flled a libel of intervention for materials 
furnished and work dohe in repairing the steamer Alvira, and 
alleged to constitute liens upon the vessel by virtue of the state 
law. Thèse claims are as follows; Costello & Boucher (Oakland 
Boiler Works), materials furnished and work done, $340.83; J. M. 
Prairo, furnishing materials and doing work in blacksmithing and 
itonwork, $109.05. The claims set out in the original libel of De 
Lano et al. were not pressed at the hearing, the parties having ar- 
rived at some settlement or understanding conceming the same; 
ç ad those of Batchelder et al. are also eliminated f rom considéra- 
tion, they having been satisfled in fuU, and a dismissal flled, Maroh 
27, 1894. 

The total demands against the vessel aggregated $2,846.64, but 
the claims of De Lano et al., for materials furnished, etc., and those 
of Batchelder et al., for personal services rendered, having been 
v.63F.no.l— 10 
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withdra.'ïVB from considération, tlie demands outstanding amount 
to $2,11&18, for wMch jndgment in rem is sought. The question 
to be determined by the court is whather thèse remaining claims, 
Which are ail for materials furnished and labor performed in re- 
pairing and refltting the steamer Alvira, constitute liens against 
the vessel by virtue of the state law contained in section 813 of the 
Code of Civil Procédure, as follows: 

"AU steamers, vessels, and boats are liable: * * • 3. For work done or 
materials furnished in this state for thcir consti-uctlou, i-cpalr, or equipmeiit. 
* * * Demands for thèse several causes constitute liens upon ail steamers, 
vessels, aud boats, and bave priority in their order herein enumerated, and 
hâve préférence over ail other demauds; but such lieus only continue in force 
for the period of one year from the time the cause of action accrued." 

The materials were furnished, and the labor performed, in repair- 
ing and refltting the steamer Alvira, under the following circum- 
stances: The vessel was owned by J. R. Rideout, E. V. Rideout, 
and Alyira J. Rideout. J. R. Rideout was her managing owner. 
Bhe was designed and employed as a freight boat, navigating the 
Bay of Sari Francisco and contiguous inland waters. On the 29th 
of July, 1893, she was chartered by the Davie Ferry & Transporta- 
tion Company, a corporation formed and existing under the laws 
of the state of Califomia. She was chartered for the period of 
one year, commencing August 1, 1893, at a monthly rental of Î250, 
with the option to the charterer to purchase her, at the expiration 
of the charter, for |18,000, on certain specified terms. She was to 
navigate the Bay of San Francisco, and wa.ç chartered to be used 
as a paasenger boat The charter party provided, among other 
ihings, as follows: 

"The party of the second part [the Davie Ferry & Transportation Company] 
to furnish, at its own expense and cost, ail fuel, provisions, and uecessary re- 
pairs, and at the end of this charter to return sald steamer to the parties 
of the first part, free and clear of any and ail obligations, of any name and 
nature, which may t»e Incurred on said steamer during the term of this charter, 
and also to hold the sald parties of the flrst part harmless for any and ail 
damages or costs, of every name and nature, for Injuries to persons or prop- 
erty, caused by said vessel, or persons managing the same, during the continu- 
ance of this charter, and, at the expiration of said period aforesald, the party 
of the second part to return and deliver said steamer, her tackle, apparel, and 
furnlture, to said parties of the flrst part, or their agent, in as good condition, 
reasonable usage and wear excepted, as said steamer, her tackle, apparel, and 
fumiture were in at the date hereof. • • * Itis niutually understood and agreed 
by the parties hereto that the party of the second pai-t shall hâve the right and 
privilège to make such altérations in said steamer as they (it) may deem fit and 
proper, at its own cost and expense. And in case said steamer shall, during 
the life of this charter party, be surrendered and dellvered by the party of 
the second part to the parties of the ârst part [the owners of the steamer 
Alvira], ail Improvements made to said steamer shall accrue to, and become 
the property of, the parties of the flrst part, save and excepting such equip- 
ments as the said party of the second part shall hâve furnished." 

The steamer Alvira was a freight boat. The Davie Ferry & Trans- 
portation Company chartered her to do passenger service. To 
be of any use to the company for that purpose it was necessary 
that she should be repaired and altered from a freight boat into 
one adapted to the transportation of passengers and such inci- 
•dental freight service as is peculiar to boats engaged in the ferry 
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business. Tliat such was the mutual understanding of the parties 
is patent. It was in thus repairing and adapting the steamer 
Al vira for passenger duty that the expenses for materials and re- 
pairs were incurred. It appears that the Davie Ferry & Trans- 
portation Company became insolvent some time after the materials 
had been furnished and the repairs had been completed, and the re- 
maining intervening libelants seek to enforce their claims against 
the vessel itself, basing their right to do so upon the lien given by 
section 813 of the Code of Civil Procédure of this state. Therefore, 
the ultimate fact to be determined is, hâve the intervening libelants 
a lien, on the vessel proceeded against, for the materials furnished 
and the repairs placed by them upon the steamer Alvira? 

The claimants of the vessel, as I nnderstand their position, do 
not insist that the repairs were not necessary to ât the vessel for 
the business she was chartered to engage in, or that they were not 
reasonable. But, however that may be, the évidence shows that 
the materials and repairs were necessary for the purpose for which 
the vessel was chartered, and were reasonable. The claimants cer- 
tainly hâve not shown that théy were otherwise; but they insist 
that no lien accrued in favor of the interveners because the latter, 
as they claim, gave crédit to the Davie Ferry & Transportation 
Company, and not to the vessel. 

As this is the home port of the Alvira, and as her owners réside 
hère, and her owner pro hac vice, the Davie Ferry & Transportation 
Company, has its place of business hère, the intervening libelants, if 
they recover at ail, must do so by virtue of the lien created by the 
State statute, subject, howéver, to the principles of admiralty law 
which obtains in the vesting and enforcement of maritime liens. 
By the gênerai maritime law, no implied lien accrues in favor of 
supply or material men upon vessels in their home ports. To se- 
cure themselves for such advances, an express hypothecation is 
necessary. The implied lien only vests where vessels are in foreign 
ports, and a necessity for supplies or materials exists, as well as a 
necessity for crédit, and such crédit is actually given to the ves- 
sel. Thèse are weli-settled rules of the gênerai maritime law, and 
hâve been repeatedly enunciated by the suprême court of the 
United States. The General Smith, 4 Wheat. 442; The Lottawanna, 
21 Wall. 558; The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498. See, to 
the same effect, The Samuel Marshall, 49 Fed. 754; Id., 4 C. C. A. 
385, 54 Fed. 396. This limitation in the gênerai maritime law as 
to domestic liens gave rise to the state lien laws. Their object was 
to afford to supply and material men, in the home port of a vessel, 
the same protection which, by the gênerai admiralty law, was se- 
cured to supply and material men upon foreign vessels. As was 
stated bv Judge Hoffman in The Columbus, 5 Sawy. 488, Fed. Cas. 
No. 3,044: 

"It Is well known that the state lien laws were passed after the décision 
in the case of The General Smith, which declared that the existence of liens 
in favor of .material men in the home port of a vessel depended on the 
local law. The case was generally regarded, however (and, it would seem 
from the case of The Lottawanna, justly), as decidlng that by the gênerai 
maritime law, as received in the United States, demanda of that klnd were 
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not attended by any Hen on the vessel. The statutes In question were 
passed to remedy thie d^^ect; and to glve to domestlc materlal men the same 
protection which the iharitime law afforded to foreign materlal men. There 
is no' reasOn to suppose that they were intended to do more, or that It was 
sought to wlthdraw the demands of domestlc materlal men from the opéra- 
tion of the gênerai rules and prlndples by whlch maritime liens are gov- 
erned," 

The Talidity of thèse state statutes giving domestic liens was 
recognized by the suprême court in the case of The Lottawanna, 
supra, and has never siûce been questioned. In the case of The 
J. E. Eumbell, 148 TT. S. 1, 13 Sup. Ot. 498, the latest expression by 
the suprême court of the law on the subject of maritime liens, the 
following propositions were regarded as settled. Mr. Justice Gray, 
speaking for the court, said: 

"(1) For necessary repairs, or supplies furnlshed to a vessel in a foreign 
port, a lien Is glven by the gênerai marltlmiè law, following the civil law, 
and may be enforced in admlfalty. (2) For repairs or supplies In the home 
port of the vessel, no lien exlsts, or can be enforced in admiralty, under the 
gênerai law, Independently of local statute. (3) Whenever the statute of a 
State glves a lien, tt> be enforced by process In rem agalnst the vessel, for 
repairs or supplies in her home port, thls lien, belng similar to the lien arls- 
ing In a foreign port under the gênerai law, Is in the nature of a maritime 
lien, and therefore may be enforced In admiralty in the courts of the United 
States. (4) Thls lien, in thé nature of a maritime lien, and to be enforced 
by process in the nature of admiralty process, is wlthln the exclusive juris- 
dlctlon of the courts of the United States, sittlng In admiralty. The funda- 
meûtal reasons on whlch thèse propositions rest may be summed up thus: 
The admiralty and maritime jurisdlctlon Is cpnferred on the courts of the 
United States by the constitution, and cannot be enlarged or restricted by 
thé législation of a state. No state leglslatioh, therefore, can brlng wlthin 
the admiralty jurisdlctlon of the national courts a subject not maritime in 
Its nature. But when a rlght, maritime in Its nature, and to be enforced 
by process in the nature of admiralty process, has been given by the sta1> 
ùte of a state, the admiralty courts of the United States hâve jurisdlctlon, 
ànd exclusive jurisdlctlon, to enfOrce that right accordlng to thelr own pro- 
cédure. • • « Accordlng to the great prépondérance of American author- 
ity, therefore, as well as upon settled prindples, the lien created by the 
statute of a state, for repairs or supplies furnlshed to a vessel In her home 
port, has the Uke precedence over a prlor mortgage that is accorded to a lien 
for repairs or supplies In a foreign port under the gênerai maritime law, as 
recognized and adopted In the United States. Each rests upon the furnish- 
Ing of supplies to the shlp, on the crédit of the ship herself, to préserve her 
existence and secure her usefulness, for the beneflt of ajl having any tltle or 
Intêrest in her. Bach créâtes a jus In re,-ra rlght of property in the vessel,— 
existlng independently of possession, and' arislng as soon as the contract is 
made, and before the institution of judlcial proceedings to enforce it The 
contract in each case la maritime, and the lien whlch the làw glves to secure 
It Is maritime in its nature, flJid is enforced in admiralty by reason of its 
maritime nature ohly. The ;Baortgage, on the other hand, is not a maritime 
contract, and constltutes np^ maritime lien, and the mortgagee can only 
share m the proceeds in théifgistry after ail maritime liens hâve been sat- 
iBfled, It woûld seem to follow that any priorlty glven by the statute of a 
state, or by décisions at cojnmp^n law or in equity, is immaterial, and that 
thé admiralty courts of thé Uhlted States, enforclng the lien because it is 
maritime in Its nature, arislng upon a maritime contract, must glve it the 
rahk to whlch It is entitled by the prlnclples of the maritime and admiralty 
law." 

Although the facts of that case are not analogous to those in the 
case at bar, the question there being whether a prior recorded mort 
gage of the 7eésel had priority over liens created by the state 
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statute, yet tlie gênerai remarks of the leamed justice are in point, 
as showing that liens granted by state statutes are placed on the 
same footing with liens recognized by the gênerai admiralty and 
maritime law. But, while the courts of admiralty are beld to hâve 
exclusive jurisdiction to enforce thèse state liens upon vessels, yet, 
in enforcing thein, they do not adopt and apply thèse statutes in 
ail their terms; they do not necessarily enforce ail their provisions; 
nor do they follow the construction placed upon them by the state 
tribunals. In applying and enforcing them they subject them to 
the gênerai principles of the admiralty and maritime law, or rather 
to those principles of the admiralty law which obtain and apply 
to maritime liens. In other words, they adopt the local statutes 
in 80 far as they create a lien of a maritime character. The Guiding 
Star, 18 Fed. 268. "While it was intended to place domestic liens 
on an equal footing with foreign liens, yet this, of itself, does not 
render foreign and domestic liens for supplies and repairs in ail 
respects the same. The lien given to a vessel deemed to be foreign 
is not always, in ail its features, exactly simUar to, or a perfect coun- 
terpart of, the lien provided by state statutes to vessels in their home 
port. The two are sometimes qualifled by différences which even 
the application of the broad and général principles of admiralty law 
do not, in ail cases, harmonize. As was said by Judge Hoffman 
in The Columbus, supra: 

"In the case of The Young Mechanic, 2 Curt 504, Fed. Cas. No. 18,180, 
Mr. J. Curtis consldered very carefully the nature and effect of a similar 
lien created by the laws of Maine. He held that it was a maritime lien, 
conferrlng a jus In re, and constituting an incumbrance on the property, 
and exlsting Independently of the process used to exécute it. He further 
held that the statute conferred on mechanics and material men such a lien 
on domestic vessels as the gênerai admiralty law had prevlously allowed 
to them on foreign vessels. Of course, it was not intended by thls décision 
to hold that the liens were identlcal in every respect The state laws may 
prescrlbe the mode in which the lien they create may be acquired or 
perfected. They may also limit their continuance to a specifled perlod. 
But, except where the state laws otherwlse in terms provide, the lien Is to 
be regarded as maritime, and to be subject, as to its orlgln and Incidents, 
to the same rules by which liens on foreign vessels are govemed." 

The two liens not being always identical, the gênerai principles of 
the maritime law which apply to maritime liens cannot always be un- 
quaiifledly applied to the liens created by the state law. The court 
of admiralty must, therefore, often discriminate between the two. 
For instance, it is the law, by the weight of authority, that where a 
vessel is in a foreign port, and' her owner is with her, supplies or 
material s furnished, or repairs doue, to her, are presumably fur- 
nished on the personal crédit of the owner, and therefore no lien 
accrues in favor of the supply or material man. The Mary Morgan, 
28 Fed. 196, and cases there cited; Stephenson v. The Francis, 21 
Fed. 722; The Now Then, 5 C. 0. A. 206, S5 Fed. 523; The St. 
Jago de Cuba, 9 Wheat. 416. But, however pertinent the reasons 
may be for the existence of such a rule respecting vessels in foreign 
ports, they do not apply to the liens given in the home port by state 
fltatutes. Domestic liens for supplies or repairs furnished at 
the request of the owner or of his agent would never obtain in a 
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home port, ;were tke saffle prinoiple ^Mch is héld to apply to ves- 
sels in foreig^ ports toitoeeBforeed, foritthe verj idea of a "home 
port" assumeis'iihRt the ^wner résides there or ttansaets his business 
there. We thiiersee the difflculty that would arise if this principle 
bjwhichwaptS^e liens; are -measured; and gos^erhed, where the 
vessel is in a, Iqreign , port, and her owner is wlth hçr, were at- 
tewpted to be appWed, jn its fuH terms, to local liens. Manifestly,. 
the very object of the loeal lien— the lien itself-iwoùld be defeated. 
It is this attempt to apply in aUi cases gênerai princjples that tends, 
to (confuse tàe subject of local liens. The peculiar facts and equi- 
ties of each case must often go far in determining the inhérent 
justness of daims for supplies, materials, or repairs furnished in the 
home port i The pbseryations of Locke, J., in The Cumberland, 
SOjFed. 4:51,iare âirectlyin point i He said: 

"The doctrine «f the resideBoe of the chartei-ers belng acceptefl as the homfr 
port of the vegsel Is a flctlion of the law for équitable purposes, which will, 
I âiii sâtlsfiied, be set aslde whenevçr the peculiar circiimstances of the case 
demand. lù CTery case the.,decislo!d'séems to be based upon the knowledge 
of the charter, aûd the dttties of the char terer «nder It, and tbe unwilUng- 
nes%:,of the coiirts' to ald îUie materlal men iiii obtalntog from thé owner 
compensation for that whlph he had. furnished at the requesi- and for the 
beneflt of the charterer, knowlng at the tlme that the eharterer had promised 
to'i>a!y," V ^ ■ "^■';' ' . ''; 

Keeping in mind, therefore, the obvious purpose of state laws 
in gjiv-ing the lien, viz. tq give tp douiestie supply and material men 
theilsàme protection which the maritime law aflorded to foreign 
material and supply men, and remembering that though foreign and 
domestie liens are; in thèir gëneràl featiires, similar, yet they are 
not identiCal, and giving the proyed facts in this case their proper 
wèight, we proçeed to inquire, what are the gênerai principles of 
admiralty and toiaritime law which properiy obtain atod apply to the 
liôn«;Claimedii^thè casé at bar? ; 

Tjie gênerai principles of admiralty Ia\\f which must exist to give 
efflflàcy to a maritime lien for supplies, materials, or repairs are the 
following: (1) There must be a nécessity for the supplies, materials, 
or repairs; (2) there miist also'be a nedégsity to obtain crédit; and 
(3) crédit must hâve be^ given to the véssel. Proof that the sup- 
plies, materials, or repairs were necessarylcarries with it a presump- 
tionof the second requisite, — that there ivas a necessity for crédit; 
thç necessity for crédit belng presumed to exist where the supplies, 
etc-) were necessary and are proted to hâve been such. The Grape- 
shot,,9 WalL 129. In that case the sup^reme court say: 

"Where proof is made of necessity for théi repairs or supplies, or for funds; 
raj^siefl to pay for. them by the master,; and 6f crédit given the ship, a pre- 
sumption will arise, oonclu^lve in the absence of évidence to the contrary, 
of neisesslty for crédit." 

The third requisite, sio far as this case IB qoncerned, will détermine 
wii^^her the intervçning libelants. hare a lien or not. There is no 
diffieulty in arriving at a conclusion as to the flrst two requisites. 
That the materials and repairs were necessary is abundantly es- 
tablished by the evidçnee. The vessel Iwas chartered to do pas- 
senger service.; A^t that time she WjaS fitted up and was being run. 
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as a freight boat. Unless altered, she was totally useless to the 
Davie Ferry & Transportation Company. I flnd, therefore, that 
the materials and repairs furnished were necessary for the purpose 
for which the vessel was ehartered, and that the charges for the 
same, so far as appears from the évidence, were reasonable. But 
the question of difflculty is, to whom did the intervening libelants 
give crédit, — to the vessel or to the Davie Ferry & Transportation 
Company? 

The intervening libelants ail testify that they were not informed, 
and did not know, who were the actual owners of the vessel, nor did 
they know that the relation which the Davie Ferry & Transportation 
Company bore to the vessel was simply that of charterer. It is 
true they did not inquire. The materials and repairs were fur- 
nlshed at the instance of John McGrath and Gapt. Ebert. The lat- 
ter was the gênerai manager of the company, and ordered some of 
the materials, but it seems that McGrath did most of the ordering. 
When préparations were first being made to carry on the repairs 
and altérations, Capt. Ebert accompanied Mr. McGrath to several 
of the intervening libelants' places of business, and introduced the 
latter, telling them to comply with such orders as McGrath might 
give them for materials and repairs. McGrath was employed by 
the Company, and acted as a sort of foreman joiner. As such he 
had charge and superintended the repairs and altérations which 
were made on the Alvira. He testifles that he was authorized to 
order such materials or work as he desired. As to what he said 
when ordering thèse materials and work, he testifled as foUows 
on cross-examination : 

"Q. When you purchased thèse materials, did you tell tliem wlio you were 
purchasing for? A. Yes, sir. Q. Who,— the Davie Ferry Company? A. Of 
course; the steamer Alvira, or the steamer Rosalie, or the Frank Silvia. or 
for 'wharf,' or 'gênerai repairs,'— whatever it was. I stated very distincUy 
what the materials was for. • * • Q. How was that? You told theiii 
that you wanted them for the Davie Ferry Company? A. I présume they 
understood that themselves. I ordered that stuff for tbe boats. The Court: 
Q. The question is, what did you tell them? A. They were keeping account 
with the Davie Ferry Company. Q. Did you tell them that it was for the 
Davie Ferry Company? A. I présume I mentioned the Davie Ferry Com- 
pany, for steamer so and so. They Imew I was foreman for the Dav:e ITerry 
Company. I did not need to mention it." 

On redirect examination he testifled: 

"Q. When you went and ordered that stuff from thèse différent people, 
did you tell them any more than the steamer it was for? A. No, sir; I said 
It was for the steamer Alvira, or the steamer Rosalie, or the steamer Frank 
Silvia, or the wharf, or whatever it was for. Q. Is that ail you ever told 
them? A. That is ail I ever told them. Q. Did you ever tell them at any 
time that the steamer Alvira would not be responsible for that? A. No, sir; 
I did not Q. Did you ever tell them at any time that the Davie Ferry & 
Transportation Company was going to pay for it? A. No. sir. Q. AU you 
ever told them was the steamer for which this stuff was for? A. Exactly; 
distinctly the steamer it was for, or wharf, or shed, or waitlng room, or 
whatever it was for." 

Capt. Ebert was not produced as a witness by either side. The 
claimants do not produce a single witness to impeach the testimony 
of McGrath. On the other hand, thiat witness is corroborated by 
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the interveners, "Wh-O testifieâ as to the fict that the materials and 
repairs were ordered for the iTessel particularly,' and not for the 
Company generally, and that McQ-rath said nothing whaterer to them 
about the vessel not being liable for the eipenses. Nothing appears 
in the évidence to the effect that McGrath or anybody else erer ad- 
vised the interveners — certainly not untll after the repairs had been 
fnlly completed— that the vessel viras under charter, and that the 
Davie Ferry & Transportation Company was the charterer, and not 
the owner, of the vessel; and the évidence discloses no fact or facts 
which, either directly or indirectly, were calcula ted to put the inter- 
veners, as reasonable men, upon inquiry, They were told to send 
the bills to the Davie Ferry & Transportation Company, who would 
pay them, and in each instance, according to" the testimony of 
McGrath and of the interveners, they were told that the materials 
or repairs were for the vessel Alvira, particularly designating her. 
To the entrles in the books or ledgers, and the bills, of the material 
men, I do not attach. much importance one way or the other. As 
a rule, they seem to hâve contained the name of the company and 
the name of the vessel, — ^Alvira. But the latter was omitted in 
some instances, and in others the name of the company was left 
ont However, as just stated, I do not attach particular importance 
to thèse entries. While the entries are entitled to some weight, 
and, in connection with other facts, may serve to assist in the in- 
quiry, yet they are not always deemed reliable évidence, and other 
judges, conscious of the opportunity afforded to unscrupulous sup- 
ply or material men of maldng évidence for themselves, hâve in- 
clined to a rule which, under ordinary circumstances, or the peculiar 
facts of a particular case, would give but little weight to such évi- 
dence. In the language of Taft, Circuit Judge, in The Samuel 
Marshall Case, 4 C. C. A. 392, 54 Fed. 403: 

"The fact that the supplies were chargea against the vessel on the books 
of the libelants Is évidence only pf a self-serving practice, which has no 
particular weight In the détermination of the question. As was suggested 
In the cases of Belnecke v. The Secret, 3 Fed. G65, 667, The Francis, 21 Fed. 
722, The Suliote, 23 Fed. 919, and The Mary Morgan, 28 Fed. 196, 201, such 
practice Is not Infrêquently foUowed In order that the person who furnlshes 
the supplies may not deprive himself of thè. lien, if he otherwise Is entitled 
to It." 

^ov would the mère fact that the entries were made solely against 
the company, without mentioning the name of the vessel, of itself, 
under the circumstances of aj particular case, hâve much weight to 
show that crédit was intended to be given to the company, and not 
to the vessel. The supply or material man may hâve made such an 
entry simply to indicate who was to pay the bills, intending^' ail 
along to give crédit to the vessel. In other words, the intention of 
thé parties must be gathered f rom ail the facts of the case. In the 
case at bar the interveners ail say that they intended to hold the 
vessel; that they thought the vessel was good for the materials and 
repairs; that they simply sent their bills to the Davie Ferry & 
Transportation Company, upon the latter's request to do so, for 
payment. The mère fact that they looked to the company for the 
payment of their bills does not, of itself, show that they did not 
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întend to give crédit to the ressel. Somebody must pay the bills. 
The ahip itself — the inanimate thing— cannot do so. "Goods, as 
goods, cannot offend, forfeit, unlade, pay duties, or the like, but men 
whose goods they are." Vanghan, G. J., in Sheppard t. Gosnold, 
Vaughan, 159, 172. Nor, I take it, would the fact that they gave 
Personal crédit préjudice their lien, provided it satisfactorily ap- 
peared tiiat they gave crédit to the vessel as well. And I think 
it may be safely said that in almost every case, in domestic ports, 
a Personal crédit incidentally accompanies the crédit given to the 
vesseL As was said by Judge Benedict in The India, 14 Fed. 476 : 

"A materlal man may, and generally does, rely upon a personal crédit as 
well as the crédit of the vessel. The question hère is whether tbe coals were 
fumlshed upon personal crédit alone." 

Aside from the testimony of McGrath and of the interveners, the 
following testimony of one of the Liaterial men is significant as 
tending to show that crédit was intended to be given to the vessel. 
C. L. Ingler, a member of the flrm of Ingler & Atkinson, who fur- 
nished the Alvira with shipwork, doors, Windows, sashes, moldings, 
and such like, to the value of |1,307, of which, however, |588.49 has 
been paid by the Davie Ferry & Transportation Company, leaving a 
balance due which is one of the items of this suit, testifles as fol- 
io ws: 

"Q. Who did yen look to for your money? A. I loolced to the boat Q. 
Tou linew where it (the material) was going? A. I knew where it was going, 
on the principle as we do with a house. We aJways lien, a house when it is not 
settled for wlthin a certain period of time. Q. You knew, of your own 
knowledge, that thIs stuff actually went in her? A. Yes, sir. 

On cross-examination he testified as foUows: 

"Q. You say this was ordered by the Davie Ferry Company. Who appear- 
ed on the behalf of the Davie Ferry Company to order this? A. Captain 
Ebert and Mr. McGrath. Q. What dld they say when they flrst came there 
after they introduced the subject? How did tliey introduce the subject In 
regard to the purchase? A. Captain Ebert came along with Mr. McGrath, 
and stated that the Davie Ferry Company was about to overhaul this boat, 
and wanted me to funiish some material for it; and he says, 'Bill It to the 
Davie Ferry Company, and the bills will be paid from thirty to sixty 
days; in any event, the vessel is good for it I told them I understood It 
was; and we arranged to furnîsh the material In that way and manner. 
Mr. McGrath ordered most ail of the work and checked up ail the bills. 
AU the work went on this boat. Q. You say he said, 'lu any event, the 
vessel is good for It'? A. Yes, sir. Q. Did he volunteer that statement 
himself? A. Yes, sir. Q. Did you make any inquiry of him in regard to 
his relations to that vessel? A. No, sir. Q. Then you sold It to hIm on the 
understandlng that it was to be billed to the Davie Ferry Company on a 
crédit of from thirty to sixty days? A. Yes, sir. Q. And that the Davie 
Ferry Company was to pay for it? A. That was my understandlng of it 
at the time." 

On redirect examination he states that he fumlshed the materials 
on the promise that the boat would be good for it. He simply 
looked to the company for the payment of the bills; he did not look 
exclusively to it for the money. 

Another fact of some signiflcance is that there were crédits for 
the materials and supplies of 30 to 60 days' time. The company had 
fceen orgauized but a short time previously, and it does not appear 
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likël^ tuât mateirial»,f:iw;6uld be temished, and repairâ made, in 
amounts rangiag oM the way frdni $109.05 to |1,307, with no other 
secnrity than thë bare-.iïîpoiiiise otthe company to settle in 30 to 60 
dâys' titùe. The only sècurity possessed by the interTeners was 
the lien given by tlie ststte làw upon the vessel. Taking ail the facts 
of; th^' case into considération, I cannot but conclude that they 
ihteiided to give «redit to the vessél, and not to rely exclusively upon 
a Personal crédit oî the company.. 

In ithe case of The Patapsco, 13 Wall. 329, a principle of ad- 
miralty law was declared which, while it related to supplies fur- 
nished a ship in aiforeign port, appears to be applicable to this 
casé; It was held' that, where the crédit is given to the vessel, 
there is a lien, and the burden of dlsplacing it is on the claimant 
of the vessel. f%e mug,t shiow affinnatively that the crédit was 
gi^ento the company, tO; the exclusictn of a crédit to the vessel.'^ 
This tb© claimants hayç icertainly faiî^d to do in the case at bar. 
The libçlanta proved,ljoi the satisfaction of the court, that the 
repa,irB were necessary foP; the purpose for which; the Alvira was 
chartered, and that th^ iw^re reasonable; and, further, that they 
intended :to give credijt to the vessel, and not to the Davie Ferry & 
Transportation Company esciusively, ^ccording to the rule laid 
down by the suprême court in the case cited, the burden then lay 
on the claimants to establish afaniiatively that crédit had not 
been given to the vessel. Pailing in this, the lien attached. 

This View of the law would dispose of the case, but counsel for 
claimants advafices another proposition. It is contended that the 
lien given by the state law could not attach because the expenses 
for the materials and repairs were incurred, not by the claimants 
(the ownera), but by the Dayie Ferry & Transportation Company 
(the charterer) ; that the materials and repairs were primarily for 
the beneflt of the charterer; and that the latter, and not the ves- 
sel, is persônally liable for the same. The interveners maintain 
that they are* notwithstanding, entitled to the domestic lien, be- 
cause they fumished the materials and completed the repairs in 
.good faith, not knowiûg or being informed that the vessel was 
under charter, or who the owner or owners were. The rights and 
liabilities of charterers are succinctly stated by Mr. Justice Curtis 
in Webb v. Peirce, 1 Curt. 108, Fed. Cas. No. 17,320, in the following 
language: 

"When the possession, commanfl, and navigation of the shlp are let by 
the gênerai' owner, the hirer beoomes owner pro hae vice; the posses- 
sion i s Us; the employment Is his; the contracts respectjng that employ- 
ment are his; the master, Ifhe employs one, Is hls agent; If he commauds tiie 
vessel himself, he acts on his own account. In the language o( Chancellor 
Kent (3 Comm. 13S), 'tliis may be considered the sound aiid settled law on 
this subjèct' " 

But the fact alone that a vessel is operated by a charterer does 
not prevent, in proper cases, a maritime lien for supplies, materials, 
or repairs from attaehing- It is well settled that in foreign ports 
the charterer may create liens on the vessel, — may hypothecate her 
under the same conditions as the gênerai owner could. Their right» 
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in that regard are identical. In such case "the whole object of giv- 
ing admiralty process and priority to privileged creditors is to 
turnisli wings and legs to the vessel to get back for the beneflt of 
ail coûcemèd; that is, to complète ter voyage." Section 42, Hen. 
Adm. Jiir. & Proc, contains the foUowing: 

"it Is said that, except In bottbmry and salvage, the lien exists as ancLUary 
to the payment of some Personal clalm. WMle this Is tnie of claims arising 
■out of contracts, the maritime law in cases of torts treats a vessel as an 
actor or sentlent being haying a personality capable of dolng wrong, and 
the lien can be enforced against the vessel as â délinquant, without regard 
to the question of ownership or agency; and In cases of contract, where the 
gênerai bwner intrusts the spécial owner, elther as master or hirer, with the 
entire çontrol and management of the ship, he thereby assents to the création 
ot liens binding on hls interest in the vessel as security for the performance 
of contracts for aft'relghtments and for supplies f urnlshed In the course of the 
lawful employment of the vessel. and to liens for injuries to cargo and for 
•collision, for which he may net become personally liable." 

This would seem to dispose of the contention of counsel for claim- 
ants that, as the gênerai owner was not originally or personally 
bound for thèse materials and repairs, therefore the vessel çould 
not be. 

In the case of The India, 14 Fed. 478, IC Fed. 263, previously re- 
ferred to, which was a case of coals furnished to a vessel in a 
f oreign port upon the order of the agent of the charterer, the latter 
resided in New York, and the coal was furnished in Philadelphia. It 
being the port of a différent state, it was, for that reàson, by virtue 
of The General Smith Case, supra, considered as foreign for 
the purposes of applying the principles of the admiralty law. Judge 
Benedict held that the lien attached to the vessel, although the gên- 
erai owner could not be held personally liable. He said: 

"It is not essential to the création of a lien for supplies furnished a for- 
eign ship that the supplies be ordered by the gênerai owner or his agent. 
When the gênerai owner of a ship intrusts her entire possession and control 
to another as her spécial owner, he thereby assents to the création of liens 
«pon the ship for necessaries supplied by order of the spécial owner, and, 
when such necessaries are so supplied upon the crédit of the sliip, the âhip is 
bound, although no personal liability is incurred by the gênerai owner." 

In that case the court treated of a lien accruing in a foreign 
port; but there does not appear to be any good reason why the same 
principle of admiralty law, that one who intrusts another with the 
fuU possession, control, and management of a vessel is deemed to 
consent that liens for necessary supplies, materials, or repairs may 
be created on such, should not apply, in proper cases, in determin- 
ing whether dômestic liens hâve or hâve not attached, and with en- 
tire justice. An owner who charters his vessel must be deemed to 
consent that such liens may accrue. He is charged with notice that 
they may accrue. This, it seems to me, is nothing but f air and 
«quitable to the dômestic supply or material man, who may know 
nothing of the real relation existing between the gênerai and 
spécial owner, and be deceived by taking the ostensible owner for 
the real owner. In other words, as to innocent supply men, the 
gênerai owner is subject, in proper cases, to the principle of an équi- 
table estoppel. But, by giving notice to the supply or material man 
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ot the fact that the Tessel is int^çi hands of a charterer, the gên- 
erai owner may protect his ppqperty from maritime liens. There- 
fore, tilie genei)al principle ttia.j the owner is deemed to consent 
to tîie accruing of liens whepe the entire possession, control, and 
management of a vessel is introsted to another is qualified by this 
condition: If the supply or m§terial man know of the charter or 
the relation in which the ostensible owner holds, or if he be advised 
of the real stattis of such relation by the gênerai owner or by the 
chiartërex, or is placed in possession of such facts as would put, 
op onght to put, a reasonably prudent man on inquiry, the pre- 
sumption arises that the supplies, materials, or repairs were fur- 
nishéd upon the crédit of the charterer himself, and there is no 
lien. JMid the onus lies on the supply or material man to remove 
this presumption. The reason for this is plain. Courts of ad- 
miralty do not favor secret liens; otherwise, owners would often 
f ail an easy prey to liens created by injudicious or unscrupulous 
charterérs. MoreoTer, the supplies, materials, or repairs are gen- 
erally fUmished excli^sively for the beneflt of the charterer; at 
least ît may be said that hé is the party primarïly beneflted there- 
by, the owner, as a gênerai rule, being only incidentally beneflted, 
if at :àll. 

But in the case at bar the liens cannot be considered as secret, 
for iiië reason that the owners knew ail the time the exact situa- 
tion ôif àffairs. They knew that repairs and altérations would hâve 
to be made, and that they were being made. In fact, it is in e\i- 
dencë that Capt Eideout hiraself, the managing owner, visited the 
vessel ■yp'hile the repairs were in progress, and even went so far as to 
suggest some iinprovements or modiflcations of the work. The 
owners, therefore, knew as well as the charterérs that the repairs 
and altérations were béing madé, and yet not one of them ever gave 
notice to àny of the interveners that they would not be liable for any 
liens that might accrue from such repairs and altérations. They 
did not, so far sis the évidence dîscloses, even apprise any of the 
interveners ôf the character in which the company operated the 
vessel. It is testifled by Capt. Eideout that he did make some 
effort to give notice to several of the material men, but this attempt 
proved ineffectuaL It was, confessedly, not given to any of the 
interveners who nowpresstheir daims, and certainly not untU after 
the materials had ail been furnished and the repairs entirely com- 
pleted. Had the owners not known that thèse materials and re- 
pairs were being furnished, a différent phase of the matter would be 
presented; but it appears affirmatively that they were fully aware 
of what was being done. Oan they now be heard to complain, 
when,,with full knowledge of ail thèse facts, they tacitly assented 
to thèse material men placing over |2,000 worth of repairs on the 
steamer? Are they not estopped, as against thèse material men, 
by theip own lâches, when, having had ample opportunity to protect 
theip property from the vesting of maritime liens, they either omit- 
ted or declined to take the necessary steps to secure such protec- 
tion? To refuse to enforce thèse liens, in the face of the conduct 
of the owners, would not be équitable, it seems to me, under the 
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cîrcumstances, nor would it be consistent with the object of the stat- 
ute in providing the domestic lien. 

But counsel for the claimants contend that the duty devolved upon 
the material men to find out who the owner of the vessel was, and 
the relation the ressel bore to the Davie Feny & Transportation 
Company. But what was there wMch, from ail the facts in the case, 
it may be said, placed the material men on inquiry? The vessel had 
been chartered by the Davie Ferry & Transportation Company for 
the term of one year. One of the stipulations of the charter party 
gave the charterer the option of purchasing the vessel for $18,000 
at the expiration of the charter party. It also provided that ré- 
pairs and altérations might be made by the charterer, and that no 
lien should accrue therefor. The material men knew nothing of 
thèse arrangements or stipulations in the charter party, nor, so far 
as the évidence shows, did they know that the vessel was chartered 
at ail, or that the company was anything more or less than the 
gênerai owner of the vessel. Certainly, if complète possession, 
management, and control are indicative of ownership, the Davie 
Ferry & Transportation Company was the ostensible owner. To 
be sure, the interveners did not mate inquiry for the purpose of 
being informed as to the actual fact. But, in view of the circum- 
stances of this case, they were hardly called upon to do so. There 
was nothing calling for an inquiry. T\) ail appearonces the com- 
pany was the owner. It ran the vessel; hired tiie captain, offlcers, 
and crew. In fact, the captain employed was a son of the man- 
aging owner. The company paid the running expenses; engaged 
to make the necessary repairs and altérations. Everything seemed 
regular. "Hiere was nothing, so far as the évidence discloses, which 
would tend to arouse the suspicions of a reasonably prudent person; 
nothing which might be calculated to place one on inquiiy. Certain 
it is that nothing that the owners ever said or did can be regarded as 
any notice to the material men, or as being sufficient to put them 
on inquiry. In view of ail the facts of this case, I do not tiiink that 
the interveners' failure to institute inquiries, when not in possession 
of such facts as would tend to alarm a reasonably prudent person, 
and impose the duty of ascertaining the condition of affairs, can be 
said to justify a coiirt, govemed by équitable principles, in refusing 
to enforce the liens claimed, particularly when the owners, who did 
know the exact situation of affairs, failed to protect their property 
by giving timely notice to the material men. In the absence of 
notice, or of facts suflacient to put them upon inquiry, the inter- 
veners had a right to rely upon the apparent authority and owner- 
ship of the Davie Ferry & Transportation Company. In The Cum- 
berland, supra, Judge Locke used the following language: 

"In tnith, wherever the question of a lien on account of the vessels being 
In a foreign or domestic port has been under advisement, the presumed or 
apparent knowledge of the credltoE is looked upon as the principal question, 
and the actual state of facts, whenever justice demands, yields to the rea- 
sonable bellef of the party dealing with the vessel. * » • Admlralty law 
does not favor secret liens, contracta, or agreements; and, unless the owner 
takes some means of giving notice of a charter, the courts wil not ald hlm 
In reslsting liens that hâve been given by the master when the party fur- 
nishing supplies was Ignorant of it, because there may bave been some 
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(BataMWirli ! arrangéaierit éf&ich, whénubmvÉht to IJght, ohangeia the home 
port of a vessel, and consequently hefj, flattons wWïi the coiflinerclal com- 
,jmff.ltr, ilt does, »0(t Jntfnd to assjst'owners In havlng théîr téssels run at 
;tné èroènse 6( méJrthsints deallng ;iyW hei' under tÏÏe mlstà'kèii Impression 
-ùàlisOT fty lier papers 'àtod tlié naiiite oilierhome pOrt ott. ihbri stem. The 
piféwitBt»<Jon of het home port ià In àccordance wlth, theae, and the knowl- 
edf€» «)3Ç£t;hsir falsity muRt, l^e shown h^tore It, can be presumçd of the roaterial 
:i:pjui<^.jit is wlthin the , Power of the owhé^ who charter to protect them- 
sëltes % elther prOvidlii| for new enrollpient or registry.i or taklng a bond 
ïr6m 'the charterérs, as iwis stipulais fo*i- but neyer Jitenv in thls case. 
1 Haye found no case whére any oneî dëftltag regi>)arjy wlth the master, 
(Vltt|JÎ«ft ijotice that the terijJf o£ a ch^rtfp pri^tected the v'e^ael from hypothe- 
<;ati9p,! jhas had hls Uen denled beçause Qié debt was incurred in a port 
of a èmte in whlch a chairterer resided, lidr do I thinli such hàs ever been 
declatta as law." i 

: TS^ie çupae judge, sit^îpg as a piemb«a' o| the cltçuit court of appeala 
for -we iflith circuit, iijt the case of Norwëgian S. S. Oo. v. Washington, 
6 P,,jfc?;i:^. 313, 57 Fe|a;,^34^ said: 

"TbQ^^ties of consignées or agents of shlpS, or the agents of charterers or 
owners, are so similar ajfid ùndistinguishable that wlthout some positive 
knowledge of their relations, contracts, and âgreemehts it is impossible to dé- 
terminé lo -whlch class aa âgency may belong; and the faet that a merchant 
purchaçes supplies, or plrocnrfes services to be rendered a yessel, ralses no 
presumption that he therefore: sustains relations with the ownèrs that malie 
him respoïisible, and rèliete the vessel from à lien. In the great major ity of 
Instances, ih'ordinary praciiëe,' the materlàl înian or stevedorè contraets witB, 
and taliëS hlebill for paymiéfit to, thé agent of the shlp, whether he represents 
the owners or the chartererei without the lntç>rvention of the master; but by 
so doing be does not abandon hisright tOj Jook to the vessel in event of a non- 
paymçfit. Itcannot he pi;^8umed or expected that he can be Infor med as to 
thé esttct provisions ofthè 'charter, or the fè&pohsibiUties of the parties, in 
each pàrtlCUlar case. BXâiàiûlng thls case ià the llght of thèse gênerai prin- 
ciplSss, we fall to find any , affirmative proof that the libelaiit was Informed 
of :tbe cbaxacter or conditions of the charters, or either of them, or the re- 
sponsilbillûes of the vesgçl or charterers, or la any Way gave the agent Per- 
sonal' Crédit," to the exemilon of the vessel. or liât the circumstances are 
sho\vÉl to hë siich that hè ihdtJld be held to bave done so. The final charter— 
the one t^der whlch be w$iB iloading at this time— speclfied distlnctly that the 
vessel ifihould pay for the stevedorlng; and, had he known of thls, It was in 
no way pompulsory upon hlna to go back 6i that, and find to whom the term 
'vessel,' ' there used, refetred,— ^Vhéther ownerb or p'revloùs charterers; and, 
were he Itérant of the provisions of either charter, it cannot be presumed he 
knew of, or contemplatèd». any paymaster but the vessel. * * * It is not 
enough to Show tiiiat an a,gent wbo employs labor or procures supplies for a 
vessel 1? a charterer, anfl under that charter liable for the bllls Incurred, but 
it is neieSsary that the créditer also be aware of the relation, and f urnish the 
supplies or setvicés with such an understanding." 

The case of The JphJÏ Farron, 14 Blatchf. 24, Fed. Cas. No. 7,341, 
decided by Johnson, J., j» the circuit court for the second circuit, 
is quite similar in pr|î|eiplé to the case at bar. It was held that a 
domestic lipn attache^, ùpder the foillowing circumstances, some- 
what ana|ogou8 to thë présent case. The statute of New York of 
April 24, 1862 (LawS :1^62, p. 956, § 1), gave a lien on a vessel for a 
debt contracted by her "master, owuer, charterer, builder, or con- 
«ignee,'""i0ir the agent of either of themyV within the state, on account 
of labor oymàterials furnished in thé state for tepairing such vessel. 
H., ithe owper of a vessel, contracted in writing to sell her to S., and 
delivered possession and control of her to S., who, as her «i-pparent 
owner^ contracted in New York, upon her crédit, a debt for repairs 
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to her. In the contraçt of sale it was agreed that S. should bave 
possession, and might make repairs, but tliat sucb repairs sbould not 
be a lien on the vessel or a claim against H.; but the creditor had 
no notice of sucb agreement. Tbe case had been appealed from the 
district court, where it was held that the lien could not attach. 
Subséquent to that décision, and before the case was determined in 
the circuit court, the suprême court decided The Lottawanna Oase^ 
upholding the validity of domestic liens. In view of this fact, and 
of the further fact that the owner had intrusted the possession of the 
vessel, undèr the contra«t of sale, to the prospective vendees, by which 
they were enabled to appear as owners to third persons, Judge John- 
son held that the lien should be enforced against the vessel, al- 
though the owner incurred no personal liabilitj. The learned 
judge said: 

"It was not the Intention of the parties that the title of the vessel should 
pass from Hamill to Stevens and Gardner by the delivery of her into their 
possession; but It was their purpose to put her under their en tire control, 
leavlng the unfulfllled portion of the contraçt to be carried out In the future, 
by the completion of the blU of sale and the exécution of the mortgage. Stev- 
ens and Gardner, being thns in possession, by the consent of the owner, were 
enabled to appear as owners to third persons, and thus to obtaln crédit for 
the vessel as her owners, or through Stevens as her master. ♦ • * The 
agreement between Hamill and Stevens and Gardner, that they should sub- 
ject the vessel to no lien by repairs, cannot prevent a lien occurrlng as to per- 
sons having no knowledge or notice of that agreement; and this appears to 
hâve been the fact in respect to the libelant" 

The counsel for claimants object that, in the above case, the 
statute of New York mentioned the classes of persons who could 
contraçt a debt which would become a lien on the vessel, viz. 
"master, owner, charterer, builder, or consignée," "or the agent of 
either of them ;" and as the debt in that case was contracted by the 
charterers, and the statute of this state makes no such spécification 
of persons compétent to incur debts for which liens would attach, 
that theref ore the case is différent in principle from the case at bar, 
and is not of authority. But I do not think the distinction is well 
taken, for by the law of this state, previously referred to, a lien 
attaches to vessels "for work done or materials furnished in this 
state for their construction, repair, or equipment." The preceding 
subdivision of the same section, relatin g to "supplies" and "services,"^ 
gives a lien when such are furnished and rendered "at the request 
of their respective owners, masters, agents, or consignées," thus 
specifying the persons at whose instance debts for "supplies" or 
"services" may become liens. The subdi\'ision relating to liens "for 
work done or materials furnished in this state for their construction, 
repair, or equipment," it will be noticed, makes no such spécification. 
This very fact disposes of counsel's objection, for the eiïect of the 
subdivision is to make ail persons, who possess the authority, 
compétent to contraçt for work or materials, including, of course, 
charterers. Therefore, whatever question there may be whether, 
under the peculiar phraseology of the local lien law, a "charterer" 
would be compétent to contraçt for "supplies" or "services" for 
which a lien would attach in this state, there would seem to be no 
doubt that such a person may contraçt for "repairs" or "materials," 
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und that a lîen would vestthereforj pFOVÎded, of course, 13iat, tested 
by th.ose général princîplès ûf ladmiralty law whicli are held to apply 
to domestic liens, it probes oth.erwisë talid. 

Oounsel for éMmants' rely greatly upon The Samnel Marshall 
Case, 49 Fed. 754; Id., 4 -m G. A. 385, 54 Fed. 396. The opinions in 
that case contain a very satisfactory statement of the law of do- 
mestic liens, both in the décisions of the district judge and of the 
appellate tribunal (circuit court of appeals, sixtb circuit); but up- 
on a careful reading of the case I do mot flnd anything inconsistent 
in thé law, as there expounded, with that of the case at bar. The 
facts are ôf a différent character, and this, of course, must be taken 
into considération. In that case both the lower court and the 
appellate tribunal held tbat actual notice had been given to the sup- 
ply man. In the case at bar no actual notice was giren to the 
material men, nor am I able to flnd, from the évidence produced, 
that they were in posse^sîpn of such facts as ought to hâve put them 
upon inquiry, or that tli& f àilure to be inf ormed was due to careless- 
ness or indifférence. In the case of The Samuel Marshall the owner 
had nô actual notice of the f umishing of the coal, and had, therefore, 
no opportunity of prdtéëting himself by notifyihg the supply man. 
In the case at bar the owners were fully apprised of the fact that 
repairs were being made, and that materials were being fumished 
therefor. There, the coal for which a lien was claimed was some- 
thing which the charterer was bound to furnish, and for which the 
owner received no directibenefit; hefe the owner dérives some bene- 
flt in getting back an improved vessel. I do not allude to this last 
feature as constituting a distinguishing mark which would require 
the application of différent principles of admiralty law, but simply 
to show that the facts of the Samuel Marshall Case are not analo- 
gous, in their main features, to the case at bar. 

Oapt. Rideout claims that the vessel, as a freight boat, bas not 
been increased in value, although over $2,000 worth of repairs and 
altérations hâve been made. But this statement is flatly contra- 
dicted by other witnesses, entirely disinterested, so far as it appears, 
who say that the AMra is a much better boat than she was before. 
Of course, it is to be reniembered that the vessel is now fltted up 
as a passenger boat. Oertainly, Capt. Rideout cannot be heard to 
object against this, for he himself consented to it, and, it seems, 
very wlllingly, as it is in évidence tiiat the vessel had been unem- 
ployed for some months. A witness testified that she could be 
tumed into a freight boat again, if desired, at an expense of about 
|100, and that she would be in a much better condition than she 
was prior to the repairs. Capt. Rideout says that it would require 
some |500, but, when asked to détail the items, he was unable to 
do so. 

Taking into considération ail the facts and equities of this case, 
and the law applicable thereto, it is my opinion that the interveners 
are entitled to the process of this court to enforce the lien provided 
by section 813 of the Code of Civil Procédure of this state, and a 
decree for their several claims will be entered in their favor, with 
co^ts. 
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THE ILLINOIS. 
HBPPERIN V. THE ILLINOIS. 
(District Court, B. D. Pennsylvanla. August 7, 1894.) 
No. 12 of 1894. 

1. Shipping— Injuries to Stbvbdorb— Unsafb Decks. 

A laborlng stevedore, being ordered into the forward hold of a steam- 
ship to stow cargo, in passing down tlie forward hatch got off on the 
orlop deck, Immediately above the liold, and, going forward about twelve 
feet in the dark to strlp, and leave his clothes, stepped into an unguarded 
hole four to six feet long and four to six inches wide, and was injured. 
It is the eustom of sueh workmen to leave their clothes on the deck above 
which they work. Held that, in vlew of the eustom, it was the duty of 
the steamship to keep the de<^ in a safe condition, and, the hole being 
an unusual one In such ships, she was llable for the injury. 

2. SAME— CONTRIBUTORY NEGLIGENCE. 

The stevedore was not guilty of contributory négligence, for he had a 
right to assume that the deck was safe, and was not bound to get a light, 
or to wait untll his eyes became accustomed to the darkness. 

This was a libel by Michael HefEerin against the steamsMp Illinois 
to recover damages for personal injuries. 

Samuel E. Maires and Curtis Tilton, for libelant. 

N. Dubois Miller and Biddle & Ward, for respondent. 

BUTLER, District Judge. I flnd tbe facts to be as follows: The 
libelant, a laboring stevedore, who was employed to assist in stow- 
ing cargo on the steamship Illinois, was ordered into the forward 
hold to work. In passing down the hatch he got off on the "orlop" 
deck, immediately above the hold, and going forward about twelve 
feet to strip and leave his clothes, stepped into an open and un- 
guarded hole, four to six feet long, and four to six inches wide; 
and was seriously hurt. This deck is dark, and around the hatch 
for a considérable distance was covered with dunnage, which con- 
sisted of blocks of wood, soiled with oil and dust. It is the eustom 
of such workmen to strip ofî and leave their outer clothing on the 
deck next above where they work. The water for their use is also 
kept there. Two unguarded holes, as described, at least, existed 
in the deck at the point where the accident occurred. Whether 
more existed, as the libelant asserts, need not be determined. If 
the two admitted by the respondent to be there were in a part 
where the libelant had a right, and therefore might be expected, 
to go, they should hâve been guarded; and the respondent's nég- 
ligence is as great as if more existed. They were unusual holes, 
such as are not found in vessels of this character, devoted to the 
service in which it was engaged. The deck was dark, and the 
holes could not be seen by one entering as the libelant did. 

On thèse facts the case cannot be distinguished from The Protos, 
48 Ped. 919. The libelant had a right to go where he did to strip 
and leave his clothes. He was not restricted to any particular part 
of the deck, convenient to the hatch, in the absence of notice to that 
effect. He could use his own discrétion in selecting a place. He 
v.63F.no.l— 11 
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was justified in assuming that thç,entire deck in that vicinity was 
safe. He passed but a few steps'froin thë hatch; little, if any more 
than far enough to gët be^ond tîïe.soilediduniïage. Some of his 
fellow workmeii \eît their clothp^ near by. It follows that the re- 
spondent was guilty of négligence in allowîng tbe boles to be un- 
covered and unguarded. 

Was the libelant aiso guilty of négligence?, I do not think so. 
It iS aald hè shotild not hâve gone forward in the dark; but he 
could not be expected to get a light, or to wait until his eyes became 
accustomed to tHe situation. B[|^jniight justl^ hàVe been censured 
if he had. It was his duty to assuioe that the dèck was safe so far 
as hë hàd occasion, or it was customary for workmen to use it. 
Any delay on àccbùnt of the dar'kaêss wouM hâve subjected him to 
ridicule if nothi^g worse. The rbspondënt prodùced testimony to 
show that it is not customary for men làbo^ng in the hold to 
change their clothës on the "orlop" deck. Tlie weight of the testi- 
mony is, howéver, as I hâve fotand the fact Nevertheless, if it 
were true, as thé rësponden4:'s witïïèsSes stà'te,substiantially that it 
iS; customary to strip off, and leaye the clothes on any one of the 
decks the workmen see flt, thën ! it would be thé respondent's duty 
to hâve ail the decks safç fpr tWs use. Wherever the workmen 
hâve occasion to go, or' customârily go, in thé cotirse of their employ- 
ment, the vessel must be safe. 

It,was urged that the libelant should not hâve gone so far for- 
ward. He gives his reasons for going there, and they sustain 
him, as does alsb the testimony'of bther witnesses called. But in 
the absence of this testimony he would be justified. He could not 
be expected to éiànfine himself to any particular part of the deck 
cpnvenient to the hateh. One man would go to one part, and 
others to other parts, as their minds suggested. Nor could he be 
expected to go directly, in a straight Une, to the spot where he 
proposed to strip, and straight back; it would not correspond with 
what men generally do under such circumstances, and would there- 
fôre be unreasonable. Every part of the deck to which it might 
be anticipated thé men woùld go should hâve been made safe. 

It is further urged that the libelant went to this particular 
place to urinate, that this was an improper object, and conse- 
quently that the respondent is not liable for the injury. Two 
questions are thus raised. The last of thém need not be considered. 
The testimony respectiiig the flrst is conflicting. The burden of 
proof is on the respondent. I do not propose to discuss the testi- 
mony. It is sufflcient to say that it doés not prove that the libelant 
did not go there to strip and leave his clothes. That he urinated 
there, and that he intended doing so, when he went, is not in my 
judgment proved; on the ôther hànd, I believe the weight of évi- 
dence is against it. But tô provê that he urinated there, and even 
that he intended to do sb when he went, would not be sufScient 
to sustain this ' défense — granting it to be sound. It must further 
appear that he did not go there to leave his clothing, but simply to 
urinate. He left his clothing there, and the presumption, even in the 
absence of his positive statement respecting it, is that he went for 
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that purpose. If he did go foç tliat purpo^e, the fact that he uri- 
nated there, would be unimportant; and that te intended to uri- 
nate there when he went would be equally unimportant, if he went 
to leave his clothes. 

To sustain tbis branch of the défense, the facts, on which it rests 
should net be left in doubt. The respondent was guilty of plain, if 
not gross négligence, which tended directly to the accident — nég- 
ligence which, in the ordinary course of évente, would lead to it. 
When therefore he charges the resuit to misconduct of the libelant, 
he 8houl4 be held to clear proof of his charge. While I abstain 
from the useless task of discussing the conflicting testimony on this 
point, I may call attention to the f act that the respondent's wit- 
nesses are almost exclusively his employés, or agents (of the 
ignorant class engaged in such work) ; that the testimony consista 
in alleged confessions of the libelant, made îmmediately after the 
accident, when he was suflfering intense pain, or after being taken 
to the hospital, and when, as his attendants and nurses say, hè 
was generally insane in conséquence of his injuries. That the wit- 
nesses should hâve held such conversations with him as they relate 
at the times ref erred to, seems very extràordinary ; that he should 
bave been substantially scolded or remonstrated with by them 
(his fellows) for going where he went, just aftér the accident, in 
his then déplorable condition seems incredible; and it is not less 
so that men who had learned how the accident occurred should 
hâve gone to the hospital, and in his condition at the time, sought 
to bave him explain the occurrence. The witness relied upon to 
prove that he saw the libelant urinating on the deck does not say 
in terms that he saw it. The laiiguage is equivocal. If he meant 
this, as probably he did, he should hâve said it; should hâve been 
required to say it. But if he had said it, it would simply be saying 
that while there changing his clothes, he urinated — which as we 
hâve seen would be unimportant. This witness, in substance, says 
he cbanged his clothes there. In view of the libelant's positive 
statement, and the testimony of his witnesses on this subject, ] 
cannot, as before stated, regard the allégation as proved. 

A decree may be prepared sustaining the libel. 
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THE EDWIN REED. 

FTJLTON V. THE GRACE SEYMOUR. 

HANSCOM V. THE EDWIN REED. 

(District Court, S. D. New York. July 19, 1894.) 

Collision — Sail Vessels — Right of Way— Lookout— Lupf in Extremis. 

The nlght was moonlight; the wlnd, N. N. W. The bark B., deeply 
laden, headed east, and the schooner S., salling light, headed each a point 
free of the wlnd, and making five to six knots, were approachlng one an- 
other. Each had seen the other's sails two miles off on the lee bow. The 
bark's pilot could not see ahead, and the watch noticed no more of the 
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«C^hponeir nntll her red Ught was close aboard, thooi^Ii It mttst h«n been 
■mdiiïi' visible for flve to seveiï «alnutes. There waS évidence that tbe 
"causer <>£ the watch waS bwç^ wlth othrar things. Both vessels then ported 
hardi àod the schooner Itifled two points, and recelved a glanclng blow. 
HeU, tbat slnce tbe bark was on the port tack, with a free wlnd, it was her 
dnty to keep ont of the way, and that she had faUed In this by reason of 
iaiegleftt t6 keep a proper, oontluttous lookout 

Libeis by Allen Fulton against the schooner Grâce Seymonr and 
by H<iwardl H. Haascom agadnst the bark Edwin Rééd. The ftret 
didmUèëdj Imd a deoree allowed on the second. 

t^iiiëj ShoTidy & Putnam a^à Mr. Burlingham, for the Edwin 
Ù'wék, Çfray & Sturges, for the Grâce Seymour. 

BROÎy^, District Jqdge. The above libeis were filed to recover 
the àa^^î^ifges Bustîdned by the bark Edwin Reed and the schooner 
Grâce ;8ey|npur through a collision between those vessels which oc- 
cnrrèd at alK>ut 10 p. m. of Notember 30, 1892, in Long I^land Bonnd 
about two miles west of NorwaJk island. 

The ]^^t was clear, with moonlight; the wind, abont N. N. 
^^ and t^ë sea light The bark was of 1,164 tons burden, abont 
240 feèt long, deeply loaded, and drew 21 feet. She had been pre- 
vionsly hè^ding about If. É. by E. f E., and was in charge of a 
pilot, , ïte Seymonr was a three-masted schooner, of about 600 
tons btirden, 167 feet long, sailing light, drawing but 8 feet of 
water, and âhe was heading about west Each was making from 
five to six knots per hour. The sails of each were first seen by the 
other wten they were at least two miles apart, and on the lee 
bowofeach. Just before collision each ported hard; the schooner 
luffed, ait I flnd, about two points before collision, and the bark 
paid off pi^bably not over half a point; so that at collision the 
bark's port bow stmok the schooner's port side just aft of the 
fore riggin^, by a glancing blow, which raked her fore and aft, and 
started sevéral knees, timbers, and plank sheer, but without break- 
ing any hole in her side. The bark's port cathead and anchor 
caught and carried away the schooner's fore rigging and sails, and 
having got foui carried the schooner astem along with her. The 
bark had her jibboom broken and sustained some other damages. 
The schooner being to windward dropped her anchor, and after an 
hour the bark drifted cleaj". 

The bark contends thait the collision was caused by the schooner's 
luff; the schooner contends that the luff was in extremis, to ease 
the blow, and that the b|»^rk was solely in fault, in not keeping ont 
of the way. 

The pilot testifles that the bark was not sailing close-hauled, and 
the other évidence sàtisûesme that she was one point free. I think 
the schooner also had the wind one point free. This, however, is 
immaterial; because the bark, being on the port tack and also hav- 
ing a free i wind, was bound by the rules to keep ont of the way 
of the schooner, which was on the starboard tack, and was bound 
to keep her course. 
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I am persuaded from a carefui considération of ail the testimony, 
tliat the sole blâme for this collision rests witli the bark, by reason 
of her f ailnre to keep a proper, continuons lookout; and by reason 
of the préoccupation of the flrst mate, who was the offlcer in charge 
of the deck, with the duty of superintending the seamen on the 
forecastle in heaving on the windlass, and taking care of the bars, 
ropes, etc., on the forecastle; so that the necessary attention was 
not given to the schooner, or to the navigation of the bark, so as 
to enable her to perfonn her duty to avoid the schooner. The bark 
was so high forward that the pilot and seaman at the wheel could 
see nothing ahead; and though one or more reports of the schooner 
were made by the lookout on the bark, the flrst mate, who was for- 
ward, did not give even a look at the schooner until the last 
moments, at or near the time when she luffed to avoid immédiate 
collision. The lookout also, after flrst seeing and reporting the 
schooner's sails bearing a little on the bark's starboard (lee) bow, 
aad not long afterwards reporting what he thought was a dim 
green light on the same bearing, paid no further attention to the 
schooner until her red light was seen to be very near, about the 
time she luffed; the bark's wheel was then ordered, and put, hard- 
a-port, but too late to avoid collision. 

In the meantime, the bark had been showing to the schooner, 
whose ofiQcers and men were attentively observing her movements, 
flrst, her green light, then the red only, then the green, then the 
red, and last, when very near, the green again. Thèse lights were 
always seen about a point on the schooner's port (lee) bow, as the 
witnesses testify, and without much change of bearing. Even if 
the schooner's green light was seen at ail, which I greatly doubt 
from the courses of the two vessels, there must, nevertheless, hâve 
been a very considérable interval of from flve to seven minutes at 
least during which her red light was steadily visible to the bark, 
i. e. showing twice on the bark's starboard bow, and twice a little 
on her port bow (in conséquence, no doubt, of the bark's own 
changes), during ail which time this red light of the schooner was 
not seen by the bark at ail, because no continued attention was paid 
to the schooner; and it was not seen until the vessels were close 
aboard, within two or three lengths at furthest, too late for any 
effectuai maneuvers. 

The situation was one that made carefui observation by the bark 
necessary. The schooner, from the time at least that she was a 
mile and a half away, was showing her red light, and showing it 
mostly to the bark's green light. The headings of the two vessels 
diflfered only 2^ points from opposite; while the combined leeway 
of the two amounted probably to at least 1| points, the bark's 
leeway being probably about ^ that of the schooner; so that their 
actual courses, from the flrst, diflered from opposite by less than a 
point. Each was thus ail the time heading to windward of the 
other, except when the bark yawed enough (say about one point) 
to show her red light. The fact that there was no substantial 
change in the bearing of the lights, as the vessels came nearer to 
each other, would hâve made it obvious to the bark, had any cou- 
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timiotis watch of the schoonër beeelkèpt up, that decided and timely 
maneuvers were necesëary on her;;pâ*t in order to petform her duty 
to keep OatfOf the scltoioBep's way. > .ïhrough the bark's inattention, 
nothing!T«89 done byshecuntililooflote. The faùlt of the bark is 
plainanédneï«usable.if> : ; I; 

I see lio smfflderit: grônnd fori holding the sohooner chargeable 
with légal fiault, ©ven -if' heft ûnaJi luff wâs a mistalie, wliich is by no 
means ceptaiti.! jThe fearit'B évidence onthat point is entitled to very 
little wfeigM, las afterithé first lightLseen by her there was no ob- 
«erTationrof'tfeischooner till colliision was imminent. The baiic's 
exhibition îof her :red;Ught;twice,^as indicative of her intent to 
go to leeifTardj i It "waB niot until the bark's lafet change to green, 
"when quitei near, and )wheil she seeûied coming straight upon the 
«chooneifs ioourse af teffit*© contradictory changes^ that the schoon- 
~er luffed. The situatioa was threatening in the èxtrteme. It was 
brought about by the gpciss fault of' the bark, côntinued down to 
"within a lew ïnomentaiof collision,-*rfanlts that baffled ail calcula- 
■ tien by the schoonër as to the bark's intent; so that even if the 
«Chooner's luïï was a mietake, the bark would be precluded from 
taking advantage of it, as It was doue ia extremis. The Elizabeth 
Jones, 112 U. S. 514, 5 Sup. Ct. 468. > ' 

The bark contendatbiat the schoonër luffed fonr points. This is 
improbable. Her wheelmaQ says he noticed the compass just at 
collision, and that the. :change was ibut two points, her heading 
bejng thiéû Wi N. W. 'Bieibloys' wâs pertainly a glancing one, and it 
seems improbal?le, that i the angle of collision was as much even 
^s^four points; if so mnch as that, the great weight and force of 
the bark wowld, I thinkj hâve broken a hole in the schooner's huU, 
■instead of raking along her 'aide; and if the angle of collision did 
aot exceed four points, suj^osing the bark to hâve paid off only a 
half point befote coUl&jon; wbich lÉàM niuch as her testimony will 
admit, thè flchooner cjoûld not hâve headed at collision north of 
W. N. W. She was liablt! to make so much leeway, being light (one 
toone-half point says the niaster) that I crédit the positive testi- 
mony that hep previous heading was west. Her luff, therefore, was 
not over two points; and a luff of only two points would make 
very little Chajige in her actual position, as a drawing of the curve 
will show, — a différence, I think, insufûcient, as the schooner's 
witnesses tmtify, to hâte avoidéd the ; collision. Gonsidering the 
bark's grôss fault, the schoonër cannot be held unless her fault 
is clear; aod this is bot made Ont. The City of New York, 147 
U.S. 72, 85, iS Sup. Ot. 211 

The libel against tlie' Sfeymour is; therefore, dismissed, with costs, 
and a decree allowed against the E, Eeed, with costs. 
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THE ROBERT GRAHA.M DUNN. 

GBANT V. THB ROBERT GRAHAM DUNN. 

(District Court, D. New Hampshlre. April 2, 1894> 

No. 222. 

X CoLMSiON— Satling Vbssels— Holding Course— Lookoçts. 

A vessel salling free is bound to keep out of the way of one salllng doses 
hauled, and If slie fails to change her course, or, aftef changing It, falls, 
through the Inexcûsuble absence of her looUout, to maiutain It steadlly, 
and thiis causes a collision, she is liable, 
S). Samb — Abskscb ov Light. 

The alleged absence of a green light is Immaterlal, when, from the sltua^ 
tion, its présence could aot hâve averted, or Its absence contributed to, the 
collision. 

This was a libel by Isaao N. Grant against the schooner Robert 
Graham Dunn to recover damages for a collision by which the 
schooner Captain John was sunk. 

Benjamin Thompson, for libelant. 
Carver & Blodgett, for claimant. 

ALDEICH, District Judge. The Captain John, a twomasted 
schooner, sailed from Eoundout, in the district of New York, Sep- 
tember 16, 1893, Boston-bound. Sei)tember 20th, the Robert Gra- 
ham Dunn, a three-masted schooner, left Portland harbor for New- 
port News; and about 10 o'clock of the same evening, throngh the 
fault of the Dunn, the two vessels were in collision off Ohatham bar, 
the blufif of the starboard bow of the Dunn striking the starboard' 
bow of the Captain John, carrjdng away her jib boom, disabling her 
foremast, and cramping her boat, resulting in the total loss of the 
Captain John and cargo, together with her crew. The Dunn was 
running light and free at the log rate of about eight knots, — her 
rate over the ground being accelerated three knots by the action of 
the tide, — when the red light of the two-masted schooner, which was 
the Captain John, was sighted about a mile away. At this time her 
light bore about a half a point on the lee side or port bow of the 
Dunn. The sails of the two-master were plainly seen, and she was 
closeliauled, with the wind N. by W. or N. N. W. The breeze 
was quite strong, and she was heading N. E. or N. E, by N. The tide 
was running westerly, or towards the shoals, and she was about 
holding her own. Under such circumstances the Captain John had 
the right of way, and it was plainly the duty of the Dunn to keep 
clear; and, as there was plenty of sea room, with reasonable care 
the collision could hâve been avoided. 

Tlie contention of the Dunn is that, recognizing such duty to keep 
clear. she luffed a point or a point and a half for the purpose of 
passiug under the stem of the two-mastcr. It is probable, if this 
be tme, that if the two vessels had held their courses the Dunn 
would hâve passed at least an eighth of a mile to the wîndward of 
the Captain John; and it would follow, theçefore, that the vessels 
were in collision by reason of the failure of one vessel or the other to 
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hold its course. Tlie theory of the Dunn is that wWle she was hold- 
ing to her course, adopted for the purpose of crossing under tke 
stern of the other tessçl, an eighth of a mile away, the two-master 
suddenly luffed, and, runhing intô ihe wind, crossed her bow, and 
brought ontthe collision, while the theory of the Gaptâin John is 
that she kept her course until the Dunn was coming down upon 
her, and that her course was changed in extremis for the purpose of 
avoiding a collision. 

I find thç làtter thçoiy to be the true one. The Dunn either failed 
to ciiange her «ourse so as to run clear, or failed to maintain her 
watch and course, if she did make a change. It is admitted that 
the lookQut left his post for some nainutes, and I find that this was 
without r^aàpûàble eieuse, ahd that Oo observation was kept of the 
varying effects of the wind. Whether the collision was brought on 
by failure to change her course, or f allure to exercise care thereafter 
with a vieW ol maintaining it, it is impossible to say; but it is ap- 
parent that the collision resulted frôtti fault in one respect or the 
other, and it is perhaps immaterial whieh. It being the duty of the 
closehauled vessel to keep her course, the theory that she abruptly 
changed her course, and ran across the bow of the larger vessel, 
running free, is highly improbable; and it is quite as improbable, in 
the event of her changing her course, that she could hâve run into 
the wind a sufflcîent distance to cross the bow of the Dunn, if the 
Dunn had kept the course claimed for her. The story of the Dunn 
is not a rea,8onable one, on its face, and moreover it is discredited 
by the conduct pf her oflcers af ter the collision. According to the 
évidence of Edwin Coombs, master of the Willie L. Newton, which 
passed under the stern of the two-master a few moments before, she 
wa? running near the wind, mth her sheets flat and both lights 
burning; that soon after he heard a crash, and saw her in collision 
with a three-masted schooner which had fçllowed him from Cape 
Cod light down to Chatham; and that in léss than 10 minutes tihie 
two-master disat»peared. The officers of the Dunn seek to attach 
blâme to the Captain John on thé ground of the absence of a green 
light I think it more probable than otherwise that her green light 
was burning; but, however this may be, its absence could not hâve 
contributed to the collision, for the reason that when her red light 
was closed in the vessel was in plain sight, and its présence, there- 
fore, could not hâve averted, or its absence contributed to, the in- 
Jury. 

The libelant claims that the Dunn should be deemed in fault in 
bcinging on the collision, for the reason that she did not lie by and 
render the assistance contemplated by chapter 875, Laws 1890, and 
to relieve themselves from this charge the ofQcers of the Dunn give 
évidence quite cohtradictory and unsatisfactory. Notwithstanding 
they admit they heard the cry of distress and for boats, and that 
they could see tite sails of a vessel a mile or more, and that the two- 
master, although she was only holding her own, suddenly disap- 
peared from the surface of the water, they say they assumed that she 
had gone on her course without serions injury, and maintained that 
the crash was so slight they were excused from doing more than 
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they dîd do. Thej did wear sMp,— some of the officers claiming 
that they came within a half an hour to the place of collision; 
others, that they were a quarter or a half a mile to the leeward. 
But it is apparent from the évidence that they could and should 
hâve done more to save the crew of the vessel, which they must hâve 
known was snddenly sunk. The conduct of the officers was inex- 
cusable, and their account of their doings after the collision is 
VFholly unreliable. The collision took place about 10 in the evening. 
The officers of the Dunn say they lay to an hour or more at or near 
the place of collision. This statement is not sustained. The steam- 
ship H. P. Dimock, with freight and passengers, passed over the 
wreck at 10 minutes past 11, and heard the shrieks of the men then 
clinging to the rigging, which were sufflciently loud to be heard in 
the state-rooms of the steamer. The engines of the steamer were 
reversed, the vessel brought about, and boats lowered, which reached 
the wreck within 20 or 30 minutes, but the men had disappeared. 
At this time there was no vessel lying to in that vicinity, and none 
in sight; and I therefore must find that the account of the officers of 
the Dunn is not reUable in this respect. 

On the whole, the Robert Graham Dunn must be adjudged in 
fault, and responsible for the collision; and at the proper time, in 
view of the limited liability proceedings now pending, a decree will 
be entered accordingly. 
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GRADDIOK V. THE RELIEF. 

(District Court, B. D. South Carollna, August 9, 1894.) 

1. Collision— TuG and Sail— Failtirb to FnA Oot Tack. 

A sloop met by a tug and barge near the shore of a river, and strnck 
shortly after going about, must be iielcl In fault for failing to flU eut 
her tack, by two or three lengths, or to lufC Into the wind until the tug 
had passed. 

S. Same— Ddtt op Tug— Failube to Giye Room. 

Under the nile that the steamer must keep eut of the way, a tug 
meeting a sloop tacklng towards the shore must be lield in fault for 
passlng so close as to Involve danger of collision In case the sloop should 
not beat out her tack to the utmost Umlt. 

This was a libel by Henry T. Graddick against the steam tug Ee- 
lief to recover damages for a collision with the sloop Shamrock. 

Mitchell & Smith and R. W. Memminger, for libelant. 
J. N. Nathans, for respondent. 

BRAWLEY, District Judge. This is a libel for a collision which 
occurred in the Ashiey river about noon on April 26, 1894. The 
sloop Shamrock, loaded with gravel, was beating down the Ashiey 
river with a light wind from the southeast, the tide being just past 
the flow. The steam tug Relief, with a large barge in tow, was 
coming up the river, and sighted the sloop near the west bank, as 
she was about tacking to the eastward. The collision occurred 
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near tlie aast bank. ândothe sloop was sunk. The master of the 
Sloop testifles thà* tieihad beatÈn out his tack to the eastward, and 
had turned upOa "nis stâtboard tack, when the barge ran into him. 
If this îtestimony is to bei taken as true, there can be no doubt as 
to where the fault lies, ïor the niles of navigation applicable thereto 
havè ibeen settled by K-epeatted adjudications, and are embodied in 
the statnte law, which prescribes thât: 

"If t*o Vesséls, One of whlcli Is a sali v*essel and the otlier a steam vessel, 
are prweediug In such direction as to lûvolve risk of collision ihe steam 
vessel shaU keep out of thp way of the sail vessel." Rev. St. U. S. § 423.3. 

A&'the collision did Occur, and as there were no circumstances 
which rendered it inévitable, it is mariifest that there was blâme 
«onlewhere; ànflj as is ttsiïal^ there is conflict of testimony. 

■The ïaaster ôt the slOOp is not supported by àny other witness 
neat thé abene bî the acbideû^,: in hi« version df the story. There 
were tWo <ither men abOard the àloop. Neithéf of them were ex- 
aminèdi • It was statëdi!Jy><iounsel for the libelant that onë of thèse 
meîi (JOilld' not be fottud'} 'but One of them xtas présent, and not 
called. It may not be feir to attach too mu'ch ièigniflcance to this 
OmiëSlôlS,iiôr,*hating'raM'è'6ut a priiùa facië cas© against thé steam 
yessël, tHë'lîbelâiit edUÏd'teât^ but he doës so a* Ms risk. As there 
-îi al'wâ3<^>c«nflicf ifig itëMlnony in theseciaisés, the court is entitled 
to h^ear and see ail the witnesses, so that it'Tnay; notwithstanding 
8uch conflict, reach a conclusion as to how the accident really oc- 
curred ; and, while it will not be assumed that the other witnesses 
would hâve contradicted the mapter,,the omission to produce them 
leaves him unsupported upon a naaterial point. Such omission, 
• eonsidered in conneôtion with thetèstiniony oï the master that he 
was not called upon to look out for? steamers, as it was the steamer's 
duty to keep out of his way, rests upon an erroneous conception of 
the law. iWjhile it is true that it, is the duty of the steam. vessel 
to keep out" of the way of the sail vessel, there is a corrélative duty 
on the part' Of the sail vessel^ when approaching a steamer, to keep 
Its course, and a failure so to do must be imputed to it as a fault. 

T^e witnesses for thprespohae;tit ail gay that the master of the 
sloop changed his course almostiipatediâtely after passing the bow 
of the tiig, îastead bf. beating out his tack- to the eastward, where 
he had room enough to do so M saf^y. The river at this point is 
about 40,0„fpet,ivide; the channel. lies near the eastem shore; and 
thë Shaiarock, ^aving been struelî by the bow of the barge on her 
port sidë, just àtt her shrouds, Is siiûk in 17 feet of water, near the 
bank. Theréiano diteët testiaony as to the exact distance of the 
«loop, as she now lies, f rom the shofe. Counsel for libelant state 
that her stern is about 20 or 25 feet from the shore. The master of 
thê tug té^tifies that she did nôt sink â,t the point where she was 
struck, but that the barge, in veëfcing around, carried her further 
'îâ'Shore. - .■■:■;:■ ■ ' , ■ .' : . 'i:. 

Three classes bf witnesses hâve testifiedj-^the master of the 
sloop, the master and crew of tlxé tug, and certain disinterested 
onlookerS. On? the vital question as to whether the sloop had filled 
out her tack t© the ëastwardj tàe master of the sloop standsi uncor- 
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robopated, sàvé by the testimony of twO ■«itnésses who were on the 
western bank. They are disinterestéd; but tbeir testimony upon 
this point is of little mlue, because, fpom tbeir position and distance 
from tbe scène, it is iinpossible that tbey should know accurately 
whether the slOop had room, while tbé testimony of the master and 
crew of the tug is supported by a disinterested witness, — a gentle- 
man of high character and intelligence, — who happened to be on 
the tug that day. He was in the pilot house. His attention was 
closely fixed upon the sloop, and his testimony is positive and direct 
that the sloop was two or three boat lengths from the shore when 
she tacked, and that if she had fiUed out her tack to the eastward, 
instead of changing her course in face of the approaching steamer, 
she would bave avoided the collision. Ail of the witnesses for the 
respondent concur in the statement that there was room for the 
sloop to beat' ont her tack to the eastward, and that the sudden 
change of course caused the collision. When it is considered that 
the shore at this point is in no sensé a dangerous one, that it is 
bordered by a marsh which at high tide might haAe ha*d water suffl- 
cient to iloat the sloop, and that no great péril would hâve ensued 
even if the sloop had gone ashore at that point, it is impossible to 
escapethe conclusion that the sloop was badly handled, and that the 
péril might hâve been avoided altogether, or minimized, if the 
master of the sloop had not lost his head. If he had held his 
course but a very short time longer, or had luffed up into the wind., 
either of which was ayailahle by compétent management, he would 
hâve avoided the collision, and his failure to do so must be imputed 
to him as négligence. 

But this conclusion does not relieve the tug from ail blâme, and 
she cannot escape condemnation. It was thè primary duty of the 
tug and tow to keep out of the way. From the time the sloop was 
sighted, it was the duty of the steamer to watch her progress and 
direction, and to adopt such timely measures of précaution as would 
necessariJy hâve avoided the collision. The fact that they did col- 
lide shows that there was a danger, to be guarded against, ànd it 
does not ^atisfactorily appear that the master of the tug took such 
account of ail the circumstances of the situation as prudence ob- 
viously demanded. He testifles that he blew two whistles to indi- 
cate that he was going to pass to the stern of the Shamrock. Yet 
he did not change his course. The man at the wheel testifles that 
his wheel was amidships until just before the collision, when he 
put it hard down. Although the channel was near the east bank, 
there was, in the then state of the tide, plenty of water in the river; 
and he could hâve borne away, or slacked his speed, stopped, and 
reversed. He took no such timely précautions until it was too Jate. 
When there was abundant room to keep properly out of the way, 
it Cannot be held to be prudent or justifiable navigation to take 
such a course as would bring him into dangerous proximity to the 
sloop. Although it is held that the sloop did not run ont her tack 
as near to the shore as she possibly might bave gone, she did not 
corne far short of it; and although the master of the sloop might, by 
good seamanship, hâve escaped collision by letting her sheets go, and 
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s^king in the wind, yeit; ponie allowance mmb be made for the con- 
fusion tttcident to such (Jaugerons ppoximity, and the master of the 
tug caonot be absolved from the charge of obvions imprudence in 
failing to keep a i!easoiià% sale margin between hîmself and the 
sloop. Holding, therefo^, that the close line which the steamer 
was maldng upon the sloqp's course was not a reasonable and sub- 
stantial çompliançe with her maritime obligation to keep ont of the 
way, she must aiso be held in fault. 
Let the damages and costs, theref(M-e, be divided. 



KILLIBN V. HÎDE et aL 
(District Court, S. D. New York. August 25, 1894.) 

1. COLLIBIOII— FeBKTBOAT AÏTD TuG— CONTBilBtlTORT NbGLTQENCE. 

A fltèman of a tug whlch, because of a collision, had so careened as to 
be la apparent danger ôf oapMzing, wûo Jumps into the water imder the 
bellef that the boat is about to upset, Is not guilty of négligence. 

S. SAMB— OVBKTAKING VeSSBL— MlD KiteH-^StATE StATTJTBS. 

A ferryboat and tug were golng down the East river. The tlde was 
strong flood. The ferryboat was to port of the tug, and about 200 feet 
astem, ^hen both stopped to allow a crossing steamer to pass. When 
they went ahead the ferryboat sheered out towards the middle of the 
river, but soon placed her wheel to port, to tum her bead down the river, 
whlch brought her course to starboard. When the tug reached Oorleai's 
Hook, sbe felt the force of the flood tlde, and was tumed to port, towards 
the ferryboat, whlch was then about 100 féet to port of her, and shortly 
after the collision occurred, about 300 feet from the New York shore. Hel'i. 
that both vessels were at fault,— the tug, for not sufflciently portlng lie 
wheel when approachtng the hook so as to counteract the eross-tidal cui- 
ront; and the ferryboat, because she dld not keep as much away from tln^ 
tug as reasonable prudence demanded, she being the overtaking boat, and 
nothlng preventlng her golnj,- in mldstream, as requlred by statute. 

8. BHippnua?— Injurt to Seaman— Negligbnob— Fbllow-Sbhvants. 

Where the owner of a tug, who is also c^ptaln and pllot, and in charge 
thereof, temporarlly places at the wheél, when the boat is in a difficuit 
situation, an unlicensed person, not of thç expérience requlred, and b.. 
reason of his want of skill a collision occurs, causlng the death of a tire- 
man of the tug, the owner Isliable. 

Libel by Mary Killien, administratrix of Martin KilUen, against 
the owners of two vessels, alleging négligent collision by which in- 
testate lost his life. 

E. N. & T. M, Taft, for libelant 
Alexander & Ash, for respondent Hydé. 
Wm. J. Kelly, for Long Island R. Co 

BROWN, District Judge. The above libel was filed by Mary 
Killien, as .administratrix of Martin Killien, her husband, to recover 
da^i^es under the statute of this state, for the death of the de- 
cea,^, a ûreman on the tugboat William H. Walker, on the after- 
noop of June 13, 1893, through an alleged négligent collision be- 
tween the Walker, owned by the respondent Hydie, and the ferry- 
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boat Garden City, owned by the respondent, the Long Island Rail- 
road Company. 

The collision occurred on the East river, from 200 to 300 feet ofE 
the New York docks, about opposite the marble yard, just below the 
turn of Corlear's Hook. The weather was clear and pleasant, the 
tide, strong flood. Both boats were going down river; the Garden 
City, on one of her regular trips from Hunter's Point to James' slip; 
the Walker, going down under one bell, near the docks, lôoking for 
a job. About 200 feet in front of them was the transfer tug No. 
5, also going down. AU three boats had corne to a stop juat above 
the Grand street ferry for two ferryboats of that Une on the New 
York side, one coming ont of that ferry, and another going in. At 
that time the Garden City was a little outside of the Walker, and 
about 200 feet astem of her. 

As soon as the inward-bound ferryboat at the Grand street ferry 
would permit them to pass, the three boats started ahead, the 
Garden City sheering at first somewhat outwards into the river. 
Soon afterwards she put her wheel to port, to turn her head down 
river. This brought her course more to starboard while rounding 
the hook, and gave the appearance of a sheer towards the Walker, 
as in a certain sensé it was. The Walker at the same time on pass- 
ing from the eddy, as I find, and striking the force of the true flood 
tide, which there sets strongly across towards the Brooklyn shore, 
was turned by the tide to port towards the Garden City, which, 
going faster, was overtaking and passing her on the Walker's port 
side. The Garden City was in fact passing so near, viz. from 40 to 
100 feet, that after their approach to each other sideways was ob- 
served, before either could do anything effectuai to prevent it, they 
came in coUision, the port bow of the Walker striking the Garden 
City about 40 feet forward of her paddle box, and running under 
her guard, where she stuck fast. The blow itself was not violent, 
the Garden City having reversed, and the Walker having stopped her 
engines just before collision ; but as the Walker swung round with 
the tide against and under the other's guard, she took and kept such 
a strong list to starboard, that observers thought she was going to 
roU over. Just at that time the engineer, who had been at supper 
in the kitchen, and heard the bell to stop a moment before collision, 
în trying to run around the house from port to starboard, so as to 
reach the engine room and attend to the engine himself, was unable 
to keep bis footing, through the strong list to starboard, as above 
fitated, so that he could not help running ofif the deck into the 
water. A few moments afterwards, the deceased, who during the 
€ngineer's absence at supper, had been temporarily doing the en- 
gineer's duties at the engine, was also seen to run off the deck on the 
starboard side, a little forward of the engineer. The engineer after 
some ten or flfteen minutes was rescued; but the fireman was 
drowned. He was a fair swimmer, but seemed to hâve incurred 
some disability. He was 30 or 40 feet away from the engineer in 
the watér, and they exchanged a few words; the last heard from the 
flreman being, that he could not hold out mnch longer. Soon after 
he sank. 
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;1, Tliere is îiOvîtrastvfs^^y e^^epce tp indie^tç/with. certainty 
whether the fireman jumped off the boat voluntarîïy, or whether, 
like the engineeir^ in coming sujcldeiily and quiçkly upon the slop- 
ing deck, he wap xmahlé; to holà, bis footing, and; was forced over- 
board. Tha|; h^ went o^;a;tter the Walker had careened greatly, is 
clear from tlie f^çt thaï? his position in the water was to the south- 
ward of the engioeier, so.that he rcinst hâve gone pyer after the engi- 
neer. There feems to me smaÙ probability that he went over- 
board volunt^krlly; and if he did^it must hâve been done presum- 
ably from fright at the position and list qf the Walker when he 
reached th^ opw deck,;,and fi^m appréhension qf immédiate cap- 
sizing; and;ç¥epi ou tiifjbhypothesiB, I could not hold him legally 
chargeablewilihruegligençe.qi' légal faujt, for such an act done 
when apparently in extremis. The City ôî Nopwalk, 55 Fed. 102, 
where the QotiEt says: 

"ïhe attemptbftlie deceased to Juinp to the float should not be treated as a 
legalfault, thcfWh a*Oii?We and an ^rror of jndgment He had doubtless 
s^n one or Ixithothls shipmates Jump just before. Oomlng suddenly from 
thé ènglne rooin Inipièaiatély ùpon thé crash of the collision, when a consid- 
érable part of thé ^de of'th'e steanier had beert cai-rled away, and In the 
alarm attenâl]tg;8iieh' a catasDrophétln the nlghtitâme, there was no tlme uor 
opixjrttinity foc the.fxercJsp; of deliberate judgment, and his act shonld, I 
thinfe, be treatw as CTrors In extremis are treated, viz. as a mistake made un- 
dér the apprçhénsîbn'bflnihiediate danger, for which those who wrongfuUy 
btb^ight abotit the 'Sltuatiohi and not himselfi shoiild be beld: to blâme." 
Afflmed on thls point, 9 0. 0. A. 521* 61 Fed. 364. : 

,3. There is considérable, confliét in certain parts of the testimony 
as tq the faults câusiRg tjhe cqlliiipiî; but I am satisûed that the 
cqilisiou occiiri;ed frqni geveral epntributing causes which ihculpate 
botJi. yessels. ^h^ weight of évidence shows that the collision was 
in the true tiiïe, ahd noVin the eddy; that the Walker, in passing 
put of the efldy in|jo the tjnie tide as the C3-a,rden City drew abreast 
di her, swiing^two;. or three points to port, towards the Une of the 
ferryboat's cpîirg^'wbile the lutter was swinging to starboard under 
tjiejport wheel. ïhe Walker swung to port, because she did not 
s^nfiiciently port i^er wheel in timeiito counteract the effects of the 
crps^tidàl curreiit whiçh she met ip rounding the hook. She was 
goiiig slowly, und^r one bell;, and this made a stronger port wheel 
ne|cessary than when going at ordinary sp|eed. The deck hand was 
at the wheel, temporarily taking the place of the master who was 
the pilot, but whp was theu at sjipper in the kitchen, and did not 
Ifiayethe kitchen until a few moments before collision when he saw 
thei&arden City abreast, and said to the engineer, "She is going ta 
plRg into us." The d^çk. hand was a young man, not licensed as 
aipilot, and he wa^ lejEt ^one in 9- positiqn requiring thorough skilU 
expérience, and inatureà judgment in brdpr to avoid accident in 
pjijeof the three Bfiost dangerp^s places at^piit îîevy York harbor. , 
• i"ï do not think the wi,tj)ess^ :^ram tbe'Qarden City are correct in 
siupposing that tJi,^ , deçk han<ï atarboarded his wbeel instead of 
porting it, The; (^rosg current, |iiid the necessity of a port wheel 
tq counteract it, were perf ectly yfèlX knq wn.. But ^e précise ajnount 
of porting needftîl was a question of skilled judgment, depending 
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US it did upon the varions circumstances, of the distance of the 
Walker froiri the sliore, the speed and the draft of the tug, the 
time of tide, and correct observation of the line where the true tide 
vvas reaelied. The near présence of the Garden City on the port 
side made spécial care as to ail thèse points necessary, in order 
to avoid the natural set of the tide towards her. The évidence 
leaves no doubt in my mind that the Walker swung, as I hâve said, 
from two to three points to port, through lack of efficient and timely 
means to prevent it, and thus contributed to the collision. The deck 
hand, wbo had the wheel, testifled that even at collision the Walker 
v?as in the eddy tide; and if he was acting on that supposition 
at the time, inasmuch as that supposition was clearly wrong, his 
swing to port was the resuit of faulty observation of his position. 
If thé master, who was also both owner and pilot, had been at his 
proper post, at a place of such danger, I think his better observa- 
tion, expérience and skill would hâve preVented mistake, and the 
collision would hâve beea avoided. 

Therè was no other pilot aboard; and the master is himself 
chargeable with négligence for absence from his post at so daù- 
gerous a point, and for sùbstituting in his place a person neither 
legally certified as qualified therefor, nor sufficiently proved to 
possess the requisite expérience and skill to be able to act alone as 
sole pilot in so difflcult and complicated a position. Much of the 
master's testimony I am unable to accept as correct, both from his 
strong interest, and from its inconsistency with the testimony of 
others, and with his own testimony before the inspectors. He came 
on deck forward just befèïe collision; but too late, as I ûhd, to be 
of any service. 

3. The évidence is equally conclusive that the Garden City did 
not keep away froïù the Walker as much as reasonable prudence 
demanded, in that peculiar locality. The Garden City was the 
overtaking vessel ; she was bound to keep out of the way of the 
Walker; she had the port side of the river open to her; the state 
statute required her to go as near the middle of the river as pos- 
sible, and there was nothing to prevent her going in mid-river. On 
going astern of the Grand street ferryboat, she sheered out some- 
what towards mid-river; but instead of continuing on into the 
middle of the river, as she should hâve done, she ported her wheel 
when not a quarter of the way across from the New York shore, 
and thereby hauled up again towards the Walker, so as to overtake 
and attempt to pass hei" within from 40 to 100 feet of her, and just 
at a time and place when the Walker would strike the cross cur- 
rent of the flood tide, and be likely to be deflected, as often hap- 
pens, from her proper course, and where in case of any miscalcula- 
tion, such as happened in this instance, the vessels were sure to be 
carried dangerously towards each other. This was not a reasonable 
performance of the dutj of an overtaking steamer "to keep out of 
the way" of the vessel she is overtaking; and the violation of the 
state statute also is by the resuit shown to hâve been material. She 
was not allowing a reasonable margin for the contingencies of navi- 
gation in that peculiar situation, and its well-known peculiar dan- 
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gers. The Ogemaw, 32 FM. 919; The Brîtannia, 153 U. S. 130, 14 
Sup. et. 795; The Oceanic; 61 Fed. 338, 362. Besides this, there is 
so luuch évidence tending to show that under her port wheel, the 
<îardeQ City more Hxan brqke her sheer to port so as to head the 
tide, and actnally came again somewhat to starboard towards the 
Walker. that I think it probable that this also contributed to the 
collision; though the Gaxden City again ported when it was too 
late to avoid collision; but this élément was probably much less 
than it appeared to be to the Walker, in conséquence of the latter's 
change to port. 

4. It is urged that the deceased flreman was a fellow servant of 
the deck hand by whose négligence the Walker's fault was caused; 
and that there can, therefore, be no recovery against the owner of 
the Wàlker. Had the ajaster and owner riot been in any personal 
• fault, I think that resipiït would hâve followed. The décision of 
the court of appeals in McCullough t. Steamship Co., 9 C. C. A. 
521, 61 Fed. 364, 368, I think, is not applicable hère. It is the 
nature of the duty or service, in the course of which the négligence 
Gccura, and not the person who èappens to be performing it, that, 
as I understand, determipes whether the case is to be treated as 
one of fellow servants, or not Quinn r. Lighterage Co., 23 Fed. 363; 
The Queèn, 40 Fed. 694, 696, 697; The City of Alexandria, 17 Fed. 
392; The City of Norwalk, 55 Fed. 98; The Victoria, 13 Fed. 43; 
The Harold, 21 Fed. 4?8, Hère the owner, who was also master, 
was himself négligent, a» I hâve above said, for absence from his 
post in a difficult situation, and for practicaJly substituting in his 
place as pilot, temporarily, an unlicensed person not of the proved 
expérience and skill required in such a situation. That was a fault, 
not merely of one of the détails of navigation, but in the gênerai 
jnanagement and control, which makes the ow»er liable. 1^1 way 
Co. V. Eoss, 112 U. S. 394, 5 Sup. Ct. 184; Bailroad Co. v. Baugh, 149 
U.S. 368, 13,Sup. Ct9l4. 

The statutory limit of $5,000 is not in excess, I think, of the 
pecuniary loss sustained by the family of the deceased; and a de- 
cree for that sum and costs may, therefore, be taken against both 
défendants in the usual form. 
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FBEGASON t. CHICAGO, M. & ST. P. RY. CO. et al. 

(Circuit Court, N. D. lowa, W. D. October 11, 1894.) 

Rekotai, op Cadses— Sbpabable Oontrovbbst— What Constittjtbs. 

In an action by a swltchman agalnst a railroad company. S., and P. 
for Personal injuries sustained by being run over by tlie company's switch 
engine, the pétition alleged that the engine was improperly constructed; 
that after plalntiff fell on the track, having been thrown down in an effort 
to step on the defective footboard, he was pushed along the track; and 
that such company, together with the engineer, S., and yard master, P., 
were négligent In that they dld not keep a proper lookout, and did not 
heed plalntiff's signais to stop. Eéld, that such pétition contalned two 
distinct, separable causes of action. 

TMs was an action by George W. Fergason against the Chicago, 
Milwaukee & St Paul Eailway Company, John Smith, and D. W. 
Pollard for personal injuries. Plaintiff moved to remand the case 
to the state court, where it originated. Motion overruled. 

Argo, McDuflOie & Argo^ for plaintiff. 
Taylor, Shull & Farnsworth, for défendants. 

SHIBAS, District Judge. The questions arising upon the mo- 
tion to remand this case to the state court, where it originated, 
grow out of the following facts: The plaintiff, George W. Fergason, 
on the 21st day of December, 1892, was in the employ of the Chicago, 
Milwaukee & St. Paul Eailway Company, engagea in the business 
of switching in the yards of the company at Sioux City, lowa. On 
the day named he was run over by a switch engine in the yard 
of the company, resulting in the loss of his leg. To reoover dam- 
ages for this injury he brought suit in the district court of Wood- 
bury county, lowa, against the railway company, which action 
was removed into this court by the railway company, and on the 
Ist day of June, 1894, the case came on for trial before the court 
and jury. At the conclusion of the plaintiff's testimony the court 
intimated that his évidence showed that he himself was responsible 
for the accident, and thereupon the plaintiff dismissed the action 
without préjudice, and then instituted tie présent suit in the dis- 
trict court of Woodbury county, naming as défendants therein the 
railway company, John Smith, the engineer in charge of the en- 
gine, and D. W. Pollard, the yard master. The railway company 
thereupon flled a pétition for the removal of the case into this court, 
upon the gi'ound that it was a corporation created under the laws 
of the state of Wisconsin; that the plaintiff was a citizen of lowa; 
that the suit was for |20,000; and that it involved a separable con- 
troversy existing between the plaintiff and the railway company, 
and hence was removable, even though the défendants Smith and 
Pollard were citizens of lowa, and therefore cocitizens with plain- 
tiff. The state court granted the order of removal, and, the trans- 
eript having been filed in this court, the plaintiff moves to remand 
on the gpound that this court is without jurisdiction. 

The question to be determined is whether the pétition sets forth 
a cause of action existing solely between the plaintiff and the rail- 
v.63F.no.2— 12 
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way Company, and which is separable f rom the cause of action 
^Ueged à«ainst the dëféndants Smith and Poliard, so as to bring 
it within the third clause of section 2 of the açt <of August 13, 1888, 
which enacts that "when in any suit, mentioned in this section, 
there âfiâll be a controvprsy whiçh is wholly between citizens 
of diffèrent states, and ilviiich can be fully determined as between 
them, then either one or more of the défendants actually interested 
in such controversy may remove said suit into the circuit court 
of the United States for the proper district." Under this clause of 
thé statute regard is had solely to the cause or causes of action de- 
clared upon and set forth by the plaintifiE in his pétition or déclara- 
tion. By the rulings of the suprême court in Ayres v. Wiswall, 
112 U. S. 187, 5 Sup. et. 90; Railroad Co. v. Ide, 114 U. S. 52, 5 
«up. et. 735;, Pirie v. Tredt, 115 U. S. 41, 5 Sup. et. 1034, 1161; 
^tarin V. City of New York, 115 t. S. 248, 6 Sup. Ct. 28; Sloane v. 
Aiiderson, 117 U. S. 275, 6 Sup. Ot: 730; Safe-Deposit Oo. v. 
Huntington, 117 U. S. 280, 6 Sup. et. 733; Plymouth eonsol. Goid 
Min. Co. V. Amador & S. Canal Co., 118 U. S. 26^ 6 Sup. Ct. ,1034,— 
and other cases based thei*eôn, it is well settled that the question 
of the existence of a sepaxable, removable controversy is to be de- 
tétnïined upofl considëi*Mion of the aillegatiotis of the pétition; 
that the défendants, by' sêpârate answers or defçtises, , cannot creàte 
^separable controversy, \vithin the nieaning of the statute, out of 
a cause of action upon which the plaintiffhasdéclâred jointly; and 
therefOre the tnie query is whethèr the case as inude and set forth 
îri the pétition or declai*atib'n of the plaintiff is or is not separable 
into parts, "so that in ohe of thé parts a controversy will be pre- 
seûted with GitizenS"pfonè or more states on one side and citizens 
of différent 'stateè on thé othér, wiich can be fully determined 
wîthout the preëéûce of the othei' parties to tljte suit as it has been . 
begiïn."' Ayres V. Wi'sWall, 112 Ui^ S. 187, 5 Slip. Ct. 90. If the 
plaintiff in fact counts or déclares Upon one cause of action j and 
no more, then the case cannot cOntain a separable controversy. 
-M, ho^^'ever, the pétition in fact coliitaiils moré than one cause of 
action, then a separable controversy exists; àhd, if the requisite 
diversity of citizenship exists bet\\>èèn the adversary parties thereto, 
a groTind for removal may thus be s>own. Examining the pétition 
flled in this case, we flnd it sets forth that the engine lised in 
switching in the Sioux Gity yards, and under which the plaintiff 
was thrown, was impropérly construCted and equipped, it being 
avérred "that it was the duty of the défendant company to f ur- 
nish an engine for doiflg said work so constructed with sloping 
sidies and top, and of such width, that the servants of the defend- 
aatiotber than the pîaintiff could readily see the plaintiff as he 
might step upoB said board, or while riding thereon in the dis- 
chacgé of his duties, as well as the track in front of said engine, 
and so the défendant might hâve done with the exercise of ordinary 
«are and caution." It is also avertèd that the engine was not built 
for switching purposës, but was a road engine, and that the foot- 
board placed in front thereof had nOt a railing or hand-catch placed 
above it, and that itlhad been permitted to become covered with ice 
or snow. 
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It is alsb arerred that aîtev the plaintifE had fallen upon the 
track, — having slipped and been thrown down in an effort to step 
upon the footboard of tbe engine while it was in motion, — he was 
pushed along the track tçv some distance, and that the défendant 
Company, together with the engineer, Smith, and yard master, Pol- 
lard, were négligent in that they did not keep a proper lookout, did 
not heed plaintiff's signais to stop, nor promptly hait the engine 
in time to prevent injury to the plaintiff. Does this pétition déclare 
upon a single joint cause of action against ail the défendants, or 
does it contain two distinct causes of action? If a person fails 
to perform a duty which the law imposes upon him, and as a con- 
séquence of such failure an injury is caused to the person or prop- 
erty of another, to whom the duty of performance was due, then 
a right to maintain an action arises in favor of the injured party. 
In this sensé of the word, and as against the wrongdoer, the cause 
of action is the failure to perform the légal obligation. It is clear, 
in the présent case, that the plaintiff counts upon the légal duty 
of the railway company to furnish for the use of its servants ma- 
chinery and appliances properly constructed and equipped, and 
avers as a breach of this légal duty that the engine was not built 
for switching purposes, and was not properly equipped with rail- 
ings, catch-rods, etc. If the company had corne short of its duty 
in this respect, and the plaintiff suffered injury by reason thereof,. 
then a right of action existed in favor of plaintiff, based upon the 
cause named, to wit, the failure of the master, in the performance 
of its duty, to furnish proper machinery and appliances for the use 
of its employés. The pétition does not, nor could it rightfuUy, 
charge the engineer or yard master with this duty, and with the 
conséquence of a breach thereof. ïhese men were but coservants 
with the plaintiff, and were under no légal obligation to furnish 
any machinery for his use. It is certainly clear that if the plain- 
tiff had sued the engineer or yard master alone, and had based his 
action upon the averment that the engine was not properly 
equipped, he could not recover, because it could not be shown that 
they were undër any légal obligation to furnish a safely-equipped 
engine for his use. That was the obligation of the master, and 
not of the coservant The pétition in fact counts upon two causes 
of action, — one, the failure to furnish a properly equipped switch 
engine; the other, négligence in the handling of the engine after 
plaintiff had been thrown upon the track. The iirst cause named 
exists only against the railway company, and is wholly distinct 
from the second cause of action. If it be true that the engine was 
not properly constructed, and was lacking in appliances needed 
for the safety of the men employed thereon, then this breach of duty 
existed from the time the engine was put to work as a switch en- 
gine; and thus a cause of action existed against the company 
from that time, which would ripen into a right of action in 
favor of an employé whenever such employé received injury by 
reason thereof. The cause of action for the négligent handling of 
the engine and failure to exercise a proper lookout did not arise 
and was not in existence until the parties in charge of the engine 
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undertook to move the engine aloug the track upon wliicli plain- 
tiff was injured. The flrst cause of action is based upon alleged 
négligence of the mastèr in failing to fumish proper machinery; 
the second, upon alleged négligence of the coservants of the plain- 
tiff in the handling of thé engine. Uûder the niles of the common 
law, the first is a cause of action against the railway company, but 
the second is not. The first cause is therefore based upon the 
légal duty, imposed by the common la* upon the master, but not 
upon the employés, of fumishing saJe machinery for the use of its 
servants, whereas the second cause, so far as the railway is con- 
cemed, is based upon the statute of lowa, which makes the railway 
Company liable, under giveh circumstances, for the négligence of 
its servants resulting in injury to a côemployé. It seems clear, 
therefore, that this suit is clearly separable into parts, and in fact, 
upon the trial, must be so sepàrated; and tha^ when thus sep- 
arated, there is presented a controversy between the plaintiff and 
the railway company over the question whether the engine used 
for switching purposes in the yard at SiOux City was or was not 
properly constructed and equipped, and to this controversy the dé- 
fendants Smith and Pollard are not parties. If this be true, then, 
as the suit involves a controversy wholly between citizens of différ- 
ent states, it was properly removed by the défendant company, and 
the motion to remand must be overruled. 



MUTUAIi LIFH INS. 00. OF NEW YORK v. CONOLBY. 

(Circuit Court of Appeals, Fourtli Circuit October 2, 1894.) 

No. 81. 

1. AfFBAI. — ASSI&NMEKTS 01" ErROK— TiMB OF FlLING — BXTBNSION OF TiMB. 

Asslgnments of error not flled In the trial court hy plalntifC In error 
or api)ellant at the tlme he flles his pétition for writ of error or appeal, 
as reaulred by rule 11 of the circuit court of appeals, will not be consld- 
ered on appeal, though the trial court, at the time such pétition Is flled 
and the writ or appeal is allowed, grants addltlonal time for flling asslgn- 
ments of error, and they are flled within the time granted. 

2. Samk— Rbview. 

Questions of law depending on facts which hâve not been certlfied in 
a blU of exceptions wlU not be disposed of in this court. 

Error to the Circuit Court of the United States for the Eastem 
District of North Carolina. 

This was an action by Margaret E. Gonoley against the Mutual 
Life Insurance Company of New York on a life insurance policy. 
Thjere was a verdict and judgment in fâvor of plaintiff, and de- 
fendant brings error. Aflrmed. 

Walter H. Neal, for plaintiff in error. 
D. L. Russell, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 
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GOFF, Oireuit Judge. Thîs action was instituted by Margaret 
E. Conoley against the Mutual Life Insurance Company of New- 
York to recover the sum of $5,000 on an insurance policy issued by 
said company on tbe life of Simeon Conoley, payable to the plaintiff. 
The case was tried to a jury, and, on the verdict rendered, the 
court, on the 9th day of January, 1894, entered judgment in faror 
of the plaintiff for |5,383.33, with interest and costs. This case 
was an action on the law side of the court, and the judgment so 
rendered could only be reviewed by writ of error allowed on péti- 
tion flled with assignment of errors accompanying the same, ten- 
dered before the granting of the writ. U. S. v. Goodrich, 4 0. G. 
A. 160, 54 Fed. 21; U. S. v. Fletcher, 8 G. G. A. 453, 60 Fed. 53. 

Eule 11 of this court provides that: 

"The plaintiff in error or appeUant shall file witti the clerlt of the court be- 
low, with his pétition for the writ of error or appeal, an assignment of errors, 
which shall Set out separately and particularly each error asserted and in- 
tended to be urged. No writ of error or appeal shall be allowed until such 
assignment of errors shall hâve been filed." 1 O. 0. A, xiv., 47 Fed. vl. 

In this case the court below, on the pétition of the défendant be- 
low, flled January 24, 1894, praying an appeal, granted the same 
on that day, and, in the order so granting it, allowed said de- 
fendant 30 days in which to file assignments of error. The as- 
signments were ûled February 21, 1894, 43 days after the judg- 
ment was rendered, and 28 days after the order had been entered 
allowing an appeal. It is plain that thi's court cannot consider 
the errors so assigned if it regards and is govemed by its rule as 
cited. We hâve had occasion several times heretofore to request 
attention to the rules applicable to the questions now under con- 
sidération, and to the necessity for a strict adhérence to the mode 
of procédure designated by them, We now do so once more, in- 
dulging the hope that no occasion will arise in the future requir- 
ing us to refer to them again in this connection. Van Gunden v. 
Iron Go., 8 U. S. App. 229, 3 G. G. A. 294, and 52 Fed. 840; Im- 
provement Go. v. Frari, 7 G. G. A. 149, 58 Fed. 171. 

The record discloses the fact that the défendant below did not 
•except to the action of the court in entering the judgment com- 
plained of, and did not tender a bill of exceptions, and hâve it 
signed and made part of the record as required by the law and the 
rules of practice. The défendant below contends hère that the 
court below erred in entering said judgment, because the ques- 
tions of law arising on the findings of the jury and the construc- 
tion of the policy of insurance were with the défendant But the 
plaintiff below now insists it was shown by the testimony which, 
under the circumstances of this case, it was proper to consider in 
construing the application for and policy of insurance, that there 
was no error in the judgment of the court. In the absence of a bUl 
of exceptions certifying the évidence applicable to the same, it is 
impossible for this court to pass on the questions presented by 
several of the assignments of error, even if the latter could be con- 
sidered. We feel compelled to enforce the provisions of the rules 
and the requirements of the practice alluded to, and to again an- 
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nouas;©' that tMajcidiurt, in ordeiito sèènre unîformity in the prb- 
ceedingB of the circuit and distrièt courts, as well as in its own, 
will 'heueaf ter ÏAsist upon a strict '«Jbmpliancewith the same; and 
we do this in the présent case the more readily itiv the reason that 
its record shows that no substantial error was committed by the 
court below, and thàt, consequently, no injustice will in fact be 
done to the parties thereby, while much good may result therefrom,. 
we hope. The judgment below is àfQrmed. 



THE DAGO. 
TJNITED STATES iv. TIIE DAGO. 
' (Circtilt Court Of Âppeals, Foùrth Olrcuit. June2, 1894.) 

No.'67. ■ 

ApPEAI,— iJÎEpBABINQ. '; ' ■ ' 

A réMearlûg wlll net be granted on a pétition not complying with any of 
thç.reaulSlteB presoribed $»erefor byrule of court, but co^ntalning merely 
an'argutteit as to the Insufflclency of the proof to sustain the decree. 

Appeai fipom the District Court of the United States for the Dis- 
trict of'Maryland. i 

This was a pétition oh behalf ôf the steamship Dago to rescind 
a decree» revefsing a decree of a district court dismissing a libel by 
the tJnited States againstthe vessel; 61 Fed. 986. The libel wàs 
filed to en^force a forfeiture, ùnder the act of Febihiary 15, 1893, for 
entering a port' of the United States without having obtained à 
bili of health from thè «onsul, vice consul, or other consular offlcer 
of the United States àt the port of : departure, as rêqaired by section 
2 Qf theaet. i, i : 

The pétition waS as follows : 

The pétition of the steainship Dago and William Scroggle, her master, hum- 
bly shows unto ypur honors that by thethird section of the Acts of Congress 
of 1S93 (chapter ll4),— tip act oonstrued in the opinion of tlis cause,— it la 
provided: "None of the pen^Itles herein Itùposed shall attach to any vessel 
or owner, or the offloer thereof, untll a copy of this act with the rules and 
régulations made in pursuance thereof, bas been posted up in the office of the 
consul or other copsular offlcer of the Uplted States for'tfen days In the port 
fronpi whlch sàia vessel salled; and thç çertlflçate of such consul or cousuJar 
offloer over Mis officiai signature, shall be obrupétent évidence of such posting 
in any court of the United States." By tlië Kevlséd Statuites of the TJnlted 
States (section 1674)» the followliig définitions are given:' "Consul gênerai, con- 
sul and commçpclal ag;ent, shall be de«med to dénote fuU, principal and perma- 
nent consiJÏar' offlcérs, as distinguisheid Jrom subordlcates and substitutes. 
* * * Constilàr dfflcers Shàll be deerriefl to Include consuls gênerai, consuls, 
comuierclat iagents, deputy coûsuls, vice èotlsuls, vice Commercial agents and 
consular ?.g^flts fl^nd noue others." , The certificate of posting of the act of Feb- 
ruary 15, ,1893, a#<l,the regulaitions of the treasury department, was made Peb- 
ruary 24, istfâ, 'àh'g'Blgned bf "Gerald Moseley, Acting U. S. Consul for Bris- 
tol" (Reco*d,^ 7).'' 'The signer, accordih^'to hls Signature, was not a fuU, prin- 
cipal, anâp^maiient coUsular offlcer, as distiiiguished, from a subordinate 
and a substitua Which Is deflned to be tJie meaning of the word "consul" by 
section 1674. Hence, his. certlflcate of the posting was aot such a posting as. 
Is contemplated by the act nowuhdèr construction. Hence, there Is no proof 
of the postlngiaud none of the penaltles of the a<jt can be vlsited on the Dag». 
under sectipn 8.. swp». The provision whlch alloWs a certitteate of the doing. 
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of some act as évidence ia a crlminal proceeding may perhaps be of doubtful 
constitutional vaUdity, as evei? man is entltled to be confronted witb the wit- 
nesses who testify to the tacts, which are neoessary to make out a criminal 
charge against him, but certalnly no latitudinarian construction can be per- 
mitted to supplément or eke out the inadmissible proof ofEered. "Statutes 
Prescribing Forms of Proceeding or Modes of Proof. In regard to thèse the 
maxim holds good, 'Non observata forma, infertur adnuUatio actus.' In thèse 
cases the proof or procédure required by law is rigidly exacted, the restriction 
rigidly insisted, without regard to the facts or the hardship of the case, and 
this with abundant reason, for It is the évident intention of thèse statutes 
to preseribe fixed forms or raies to guard against certain abuses likely to 
occur from the absence of an arbitrary and peremptory provision." Sedg. 
St. Const. 275, 276. It is therefore submitted that there is no proof in the 
record of a posting of the law as is required by section 3 of the act, and that, 
therefore; the steamship canuot be visited with any of the penalties mentioned 
in the act. The appellee therefore respectfuUy moves the court to rescind the 
decree heretofore passed, and to afflrm the decree of the district court, because 
of the insufliciency of the proof iipon the point mentioned. 

J. Wilson Leakin, for appellee. 

SIMOÎ^TON, Circuit Judge. This is a pétition praying tliat tWs 
court will rescind the decree heretofore passed, and that it will 
afflrm the decree of the district court because of the insufliciency of 
the proof upon a point mentioned in the pétition. The paper is 
whoUy abnormal in its character. It is not a pétition for rehearing, 
for it does not comply with any of the requisites prescribed by rule 
29, 1 C. C. A. xxiii., 47 Fed. xiii. It is an argument applicable to a 
motion made after a rehearing had been granted. The pétition 
cannot be entertained. 

It is proper to state that, were this matter presented in proper 
form, we see no reason to change the conclusion which the court 
has reached in this case, and a rehearing would hâve been denied. 



DUDEN v. MALOY. 
(Circuit Court of Appeals, Second Circuit. September 26, 1894.) 

No. 102. 

Pastnership— AccoTJNTiNG — Intkrest Charged bt One Partner vcjaiîjst 
Anothbu— Waivek of Objection. 

In an action by a partner who furnished the capital, against the othèr 
partner, for an accounting, the master found that not only did défendant 
not insist.on his objections to certain charges for interest made against 
him by plaintiff, when the items were brought to hls notice, but that from 
tlme to time during the partnership, when such charges were made, he 
acquiesced in them. HeU, that neither the flndlng of the master nor the 
charges would be disturbed, though such charges were large, and such as 
would not bave been allowed on proper objection by défendant. 

Same — Land Purchased with Partnership Assets— Isterest op Partners. 
In an action between partners for an accounting, it appeared that de- 
fendant was to furnish nothing but his time, and the contract provided 
that he was to hâve one-fourth of the profits of each fiscal year by itself, 
computed in the manner specifled, guarantied to amount, for him, to $5,- 
000; that, if they exceeded that sum, he should draw out only $6,000, and 
leave the balance in the business at 7 per cent, interest, until the end of 
the partnership, when such balance and interest should be paid to him; 

; aiid that elther party could terminate the partnership by six months' vjrit- 
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ten notice. Défendant was paid hl& full share of the profits, and ail 
money left In tbé business, and interest, and more. After June 30, 1883, 
the business continùally resulted iù lOSs, and, after such date, land was 
purchased, and pald for from the flrni aSaets, but the sum pàld for it was 
not large enough to cover the losses, and enough more so that defendant's 
share of actual, would hâve exceeded his guarantied, profits. Seld, that 
défendant had no interest In such land. Brown, District Judge, dis- 
sentlng. 

8. Sams— Sale of Pkopbbtt— Whbn Necessary. 

In an accountlng between partners, It appeared that défendant put In 
no capital, and the articles provided for the ascertainment of his share in 
money annually, and, at Its close, that aU profits standing to his crédit, 
wlth Interest, should be pald him. Held, that a sale of the land was not 
necessary. Brown, Di^+rlct Judge, dissentïng. 

4 SaMB— QOOD WiLL. 

In such case, défendant had no Interest in the good will of the business. 

Appeal from tlie Circuit Court of the United States for the 
Eastern District of New York. 

This was an action in equity by Hermann Duden against Michael 
Francis Maloy for an accounting of the partnership affairs of the 
firm of Duden & Co. There was a decree in favor of complainant, 
and défendant appeals. Afflrmed. 

For former reports, see 37 Fed. 98; 4S Fed. 407. 

William McArthur and David M. Neuberger, for appelîant 
Mark D. Wilbur, for appellee. 

Before WALLAOE, Circuit Judge, and BROWN and WHEELEB, 
District Judges. 

WHEELER, District Judge. This suit was brought in a state 
court to close the affairs of a partnership, and recover an alleged 
balance due to the appellee, and was removed into the circuit court 
for the eastern district of New York, and proceeded with there in 
equity to an accounting before a master, and a decree for a balance 
due to the appellee, from which an appèal was taken to this court. 
The assignment of errors raises questions as to the rights of Ihe 
parties upon the accoimting, and to property remaining. The ap- 
pellee was before this partnership à, member of the flrm of Duden 
& Co., lace dealers, having a principal house at Brussels, in Bel- 
gium, other houses at other places in Europe, and a store in 
New York. The appelîant was employed in a responsible posi- 
tion in the New York store. In April, 1878, he was admitted as a 
partner under articles into the New York business. The arrange- 
ment contemplated a continuance of the former business, to which 
the appeïlant should contribute nothing from without but his Per- 
sonal services. The articles witnessed that the appellee, as party 
of the first part, and the appelîant, as party of the second part, 
"agreed to become copartners to conduct the business of dealing in 
lace goods at the city of New York, under the firm name of Duden 
&. Company, the partnership to commence on the fifth day of April, 
one thousand eight hundred and seventy-eight, and to terminate on 
the thirtieth day of June, one thousand eight hundred and eighty- 
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three, with liberty to either party to terminate the same at any 
time, by giving six months' notice in writing to the other of his in- 
tention 80 to do;" that the party of the second part should dévote 
his whole time and attention to the business; that true and cor- 
rect books of account should be kept by him, or undfer his super- 
vision, in which ail the transactions of the copartnership should be 
properly entered; that an account of stock should be taken, and the 
books balanced, on the 30th day of June in each and every year; 
and — 

"Third. It Is mutually agreed that the net profits of the business shall be 
divided as follows: Seyenty-flve per centum thereof to the sald Hermann 
Duden, and twenty-flve per centum thereof to the said M. Francis Maloy; 
such profits to be arrived at by deducting ail the expenses of the business, in- 
cluding travellng expenses, ail losses from bad debts, Interest on the capital em- 
ployed in the United States business, and, in addition thereto, ten per centum 
each year on ail goods remalning unsold and in stock at the city of New York 
or any part of the United States at the tjme of taking stock. And the party 
of the flrst part agrées with and guaranties to the sald party of the second 
part that his share of the profits shall amount to not less than flve thousand 
dollars currency of the United States each and every year during the con- 
tinuance of this copartnership." "Fifth. And it is mutually understood and 
agreed that, in case the share of the profits of the party of the second part 
exceeds the sum of flve thousand dollars currency per annum, he shall not 
draw more than one thousand dollars of such excess, but the residue thereof 
shall be left in the business, and draw interest at the rate of seven per centum 
per annum, which interest may be drawn by the party of the second part on 
the last day of June and December in each year, or credited to his account, 
fnâ. left in the business at his option. Slxth. That, in case of the death of 
tie party of the second part before the expiration of this agreement, his share 
of the profits up to the time of his death, including any amount that may re- 
main due to him from previotis years, shall be paid to his executors or ad- 
ministrators. In determining the amount so to be paid, the profits from the 
flrst day of July preceding his death up to the date of his death shall be com- 
puted to be the same as the profita for the corresponding period in the prevlous 
year. Seventb. Upon the expiration of this agreement, ail profits that may 
be standing to the crédit of the party of the second part, Including any in- 
terest that may be due thereon, shall be paid to the party of the second part, 
his executors or administrators, in four equal installments, payable in three, 
six, nine, and twelve months, respectively, from such expiration." 

An account of the stock of the store in New York was taken at 
the commencement. Goods for that store were fumished, and 
charged to it, by the house in Brussels and other European houses. 
Accounts of stock were taken on each 30th of June afterwards, 
and computations of profit and loss were thereupon made, as pro- 
vided for in the partnership agreement, which, after that flrst taken 
June 30, 1878, showed profits for each year to and including the 
one ending June 30, 1883. In that year the partnership was ex- 
tended five years upon the same terms mentioned, and land was 
bought, for which $8,000 was in the next year paid eut of the pro- 
ceeds of goods of the New York store, and upon which a factory 
was built and fumished for the manufacture of goods for that store, 
the cost of which was reckoned in Computing profit and loss after- 
wards. The account of stock and computation of June 30, 1884, 
showed a loss in the year preceding of $22,740.46, and that of June 
30, 1885, a loss of $1,517. The appellant gave notice of termination 
of the partnership at the expiration of six months from its receipt, 



186 FEDERAL REPORTER, Vd. 63. 

which ■WôUÎd be Janiiary 23, 1886; andaa eiccount of stock was after- 
wards tà'kéû asof that^âte, and a computation made accordiug lo 
the articlfeâ, witb ptopôrtionate réductions of tbe 10 pêr cent, for the 
part of ayear expired, -which showed à lois of 134,002.67. The up- 
peilant îiaid ôverdrawn his share of profits, actudl aad guarautied, 
accOriJing to thèse computations, to the amount bf |4262;UC. As 
the appellant, aceording to the master's flndings, had received this 
sum ïnb^e than his share of profits, the master reported this snm 
to hâve been due from the appellant to the appellee at the close and 
as the resuit ot the partneyship business. The title to the lands 
bought for the factory stood in the name of one Myron Winslow. 
After this suit was brought the appellant brought a suit in the su- 
pïeme court pf; the state àgainst the appellee Winslow and others, 
as having interests, in whiqh he obtained a final decree for a con- 
vfeyance from Winslow and ?wife, by "a quitclaim deed unto the 
^m of Dtidien & Company, of New York, of ail interest in and to 
$aîd lands and premises, the subjeçt-matter of this action, with the 
improvements therein and: tbe appurtehances thereunto belonging, 
the same to inure to the bêûeût of thè sàid copartnership of Duden 
& Company, of New York, àccording to the; respective rights of the 
^a:ptBers therein, induding the above^hamed plâintiff." Upon the 
lïringing of that decree into this suit, the master herein was di- 
rected to take a further account, "on the theory that the 'factory 
business,' so-çalled, referred to in thetestimony herein, was a part- 
iftôrship enterprise, and that the land, business, and âppurtenances 
formed part OÊ the assets of Duden & Co., of New York, at the disso- 
lution of that partnership, and that ail money paid out for land, fac- 
tory buildings, machinery, âppurtenances, labor therein, etc., together 
with ail othér like costs anddisburs^ments incidental to the opéra- 
tion of the said business, are chargeable to the said firm of Duden 
& Co., of New York; and also to take and state the profits and 
losses from thé said factory business with the other accounts of 
the said firm," and the value of the good will of the firm of Dtden 
& Co. at the beginning and at the end of this partnership. Upon 
the taking of this further account, the master reported that the fac- 
tory enterprise was carried on at a loss in each of the years while 
the firm was eagaged in it, and at a loss in the wholé, reckoning the 
land at its cost when bought, and the factory property at $32,000, 
its ralue as found by him at the close; that the value of the good 
will of the New York store taken by the partnership equaled the 
value of that left by it; and that the amount due from the ap- 
pellant was not by thèse ftdditional findings varied. Many of the 
exceptions tO the master's report, upon the overruling of which by 
the circuit court error is assigned, were to findings of fact upon con- 
tradictory evideûce submitted to the master. The case was referred 
to the master, "to take and state the accounts between the parties," 
upon consent in writing, signed by counsel, after exceptions sus- 
tained to the answer, upon the bill, without being taken pro con- 
fesso or admitted by further answer or otherwise established. This 
course submitted to the niaster ail of the issues which would be- 
involved in taking the accOÙnts. 
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The accounta appear to hâve been taten by the master with much 
painstàking care, and his conclusions appear to hâve been reached 
upon warrantable évidence, well weighed and con^idered by him. 
The statements of the accounts so taken are to be presumed cor- 
rect, unless plain errors are pointed ont by speciflc exception, and 
net left to be sought ont under gênerai statements o£ error. Kail- 
way Co. V. Gordon, 151 U. S. 285, 14 Sup. Ct. 343. 

One important question attempted to be raised relates to inter- 
est amounting in the whole to a large amount charged in behalf of 
the Brussels house on the price of goods for the New York store. 
Thèse charges may haye been large, and euch as would not hâve 
been allowed if they had been objieçted to, and the objection had 
been insisted upon when the items were bronght to the notice of 
the appellant; but the master has found, upon évidence so weighed 
and considered, not only that the objection was not insisted upon, 
Ijut that from time to time during the partnership, when such 
charges were made, the appellant acquiesced in them. This flnding 
camiot with propriety be disturbed, and with it thèse charges can- 
not be disturbed. 

Other important questions relate to the interest of the parties in 
the property, and especially in the real estate of the factory. As 
thèse questions are wholly between the partners themselveg, and 
not between them, or either of them, and any third person, thèse 
rights are to be determined according to the effect of their partner- 
ship agreement as the foundation of their respective rights. In 
Paul V. CuUum, 132 U. S. 546, 10 Sup. Ct. 151, Mr. Justice Harlan 
said: 

"While, In the absence of wrltten stipulations or other évidence showing a 
diflferent intention, partners -wUl be held to sbare equally both profits and 
losses, it is entirely compétent for them to détermine as between themselves 
the basis upon which profits shall be divided and losses borne, without regard 
to their respective contributions, whether of money, labor, or expérience, to 
the common stocli. Story, Partn. §§ 23, 24. Such matters are entirely within 
the discrétion of parties about to assume the relations of partners." 

By the terms of the agreement, the appellant was to hâve one- 
fourth of the profits of each fiscal year by itself, computed in the 
manner prescribed, guarantied to amount, for him, to |5,000. With 
this provision in his favor, he would not share in losses which would 
bring the profits of a year below |20,000, whereby his share of ac- 
tual profits would be less than f5,000, and he could resort to 
guarantied profits; and thèse losses were not cumulative from year 
to year in réduction of future profits, but were to remain as they 
should fall in each year upon the appellee. If the profits in any 
jear should exceed $20,000, so that his share would be more than 
^5,000, as he could not draw ont more than |6,000 he might still 
hâve a part of his share of profits remaining from year to year in the 
business ; but as the articles provided for the repayment thereof to 
him, with interest, he took no risk of losses as between himself and 
the appellee as to that. 

It was entirely compétent for the parties to provide that, upon 
the dissolution of the partnership, the firm assets should be retained 
by the appellee, and the interest of the appellant therein be satisfied 
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by a payment in nioiiéyi Col. Partn; § 17; Assurance Co. v. Dren- 
nen, 116 U. S. 4«1, 6 Sup. Ct. 442. WMle the articles do not con- 
tain any spécifie isroViSioii to this éfféct, it is plain from what tiiey. 
do proTide tàat it wàs the inteùtioà of the parties that upon a 
termiflation of the copartnership, whether by lapse of time or upon 
notice by either paMy, the appellant shoUld be paid in money for his 
interest in tbe business and assets, and, upon a termination by his 
death, soch payment shoVdd be more speedily made to his légal repre- 
sentaflves. They protide for a payment in money for ail profits to 
which he was entitled tô crédit at the time of dissolution, upon the 
basis flated by the articles. The surpltts profits remaining in the 
business, under the fifth clause, are to bei repaid, with interest The 
profits not liquidated àt a preceding annual accounting are to be 
ascertained, and paid upon îhe basis prescribed by the third clause. 
The seventh clause, in pro^ding the tenus of the adjustment to take 
place opoû the expiration Of the agreement, necessarily provides for 
the same adjustment, whether the expiration occurs by lapse of time 
or by notice. It cannot be imagined that the parties, without mak- 
ing any such express provision, intended to hâve one mode of ad- 
justment upon a dissolution caused by death or by the expiration of 
the original tenu of the copartnership, and another in case of a dis- 
solution by a six-months notice under the articles, if either should 
flnd such earlier expiration to be désirable. The provision for a 
money payment to the appellant, which must fall upon the appellee 
at the termination of the partnership, îs wholly inconsistent with 
any idea that tl\e appellant was to havè any further interest in the 
firm assets. It implies decisively the understanding of the parties 
that the appellee was to hâve the assets, and suggests that they 
probably contemplated that thèse assets would bethe source from 
which the appellee should realize the money which he would be 
called upon to pay. 

The statement of the appellant's account upon the computation 
of profits to June 30, 1883, which was furnished to him, and as to 
which he replied, "Its correctness is hereby acknowledged," showed 
that he had received his full share of ail profits to that date, and has 
been repaid ail profits left by him in the business, with interest, 
according to the articles, and $400.18 more. The state court 
did n* t construe the partnership articles, or state the partnership 
accounts, or in any manner ascertain the respective interests of the 
partners, but nierely found and held that the land and factory be- 
came partnership property, because they were paid for with partner- 
ship assets. They were paid for from the assets after June 30, 1883; 
and, as the business ever after resulted in a loss, this payment would 
not affect the appellant's ^are at ail, unless the amounts paid would 
cover the loss, and enough more so that his share of actual would 
hâve exceeded his gUarantied profits. This payment for the land 
was not nearly large enough for that, and, making it out of partner- 
ship property, was, in efifect, a mère transfer of what might, and ulti- 
mately did, become the sole property of the appellee from the store 
to the land. The payments on account of the factory otherwise re- 
sulted in a net loss, as the master has found and reported; and the 



DUDEN V. MALOY. 189 

resuit of them in the partnership assets could not and did not in 
any way affect thie appellant's share. Tlie judgment of tlie state 
court was, and appears to hâve been assumed hj the circuit court 
to liave been, conclusive of the fact that the land was bought with 
partnership assets, which raised a trust in favor of the partners, 
and it is so considered hère; still, as the trust and conveyance were 
by the decree to inure to the benefit of the partnersliip, according 
to the respective rights of the partners therein, and as the appellant, 
as partner, had no such right resulting as a trust from the payment, 
or remaining to him after receiving in money his full share of the 
resuit of the partnership venture, nothing thereby inured to his 
benefit His interest in the land rested upon no Armer foundation 
and was no more permanent than his interest in the goods or other 
property ; and the full measure of ail of his rights to the goods, lands, 
or property was satisfied, and his interest therein terminated, when 
he had received in money his actual or guarantied share, ascertained 
and computed according to the terms of the partnership articles. 
For what he had received more, he was liable to the appellee, and the 
decree appealed from charged him with that only. 

Ordinarily, as has been urged, goods or property of a partnership 
must be, by sale or other process, converted into money on winding it 
up, and neither partner can take it on an appraisal, or hold it against 
the other, and leave its value to be found. But in this case, as the 
articles themselves provide for the ascertainment of the appellant's 
share in money annually during the continuance of the partnership 
and at îts close, they, in effect, provide for the sale of the interest of 
the appellant to the appellee at the price ascertained in determinlng 
his share. This disposes of the question of property in good will also, 
in which no right would remain to him more than in the other prop- 
erty, and which the master disposèd of upon the flnding that the 
good will taken equaled in value that left. Thèse considérations 
cover ail questions properly raised, and show that there was no error 
in the decree of the circuit court. Decree affirmed. 

BEOWN, District Judge. I concur in the disposition of the 
points raised on appeal, except as respects the land, which, in an 
action in the suprême court, conclusive as between thèse parties, 
has been adjudged to be partnership assets, and ordered to be con- 
veyed to a receiver. The land has been so conveyed, and is now 
held by the receiver so appointed, for the benefit of the flrm. In the 
account taken, the plaintiff, Duden, has been charged $32,000, as the 
value of the land and factory property at the close of the partner- 
ship, several years before that adjudication. The necessary effect 
of that charge, if allowed to stand, will be to transfer the land 
equitably to Duden, at that valuation; and to require the receiver 
to convey it to Duden without any sale of it, or any détermination 
of its value by a sale, as is usually required. The défendant, Maloy, 
has duly excepted thereto, claiming tiiat the land is worth far more 
than the valuation put upon it; and he insists upon a sale. Unless 
the articles otherwise provide, or unless the partnership was a part- 
nership in profits only, as the plaintiff on the argument of this ap- 
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peal coitendedj Mali^y is entitled to a sale, Hïider the well-settled 
Tille thttt forbids any pt^ereûce to be shown to one partuèt over 
'im'btbëi' iii the liquidation, and beûtie disailows either partner to 
'^iâïîeHîiie as'séts ata Valtla^oB, in càâe-bf disagreement, and requires 
tMt' taiè flrm propefty be sôld. 8 Kent, Comm. 64 ; Lindl. Partn. 
85T; CëL Paftà. §§ 308^813. 

Mi^' was net, hotvëVer, a partiiershiï» in profits only. That 
meàniS'Iliàt thè propétty used, of dëalt in by the firm, is not flrm 
IM'bJita'ty, but remainè âlways the individual prwperty of one or more 
of thè partners. That is a rare and exceptional kind of partnership. 
Thàf shch is not the présent casé seems to me évident (1) from the 
f ace ttf the articles theinselves, wMch déclare a gênerai commercial 
pàrtnétship for "dèélihg in lace gïkJds," andp) frpm the fact that 
Tnillîopk of dollars' wbrth of laces hâve been bôught and sold in the 
flrtn' nlàme, in the brdihary coursé of commercial partnership deal- 
in^s; Ml of which appear in the flrm nàme, in the partnership books, 
whicR the défendant Svas required to keep, and did keep. It is 
impossible, as it seenis to me, to hôld that ail thèse goods were in- 
tended to be bought and sold as DMeÎQ'è individual property. Every 
line et the flrm accountS contradicts this theoïy. The adjudication 
of thë suprême court also has adjudged as between thèse parties 
that the property was firm property, âe land being held to be flrm 
assets becâuse bought with funds of the flrm. 

Nor do the articles, as far as T càn perceivé, côntain anything to 
exclude or vary the ordihary légal rules apfdicable to the winding 
up of a partnership ou dissolution in case df disàgreement. They 
«ont^iih no provision giving to either partner any préférence, or any 
right to take the flrm'àssets to thé exclusion of the other partner, 
either àt a yaluatidtï, or otherwise. There is nothing whatsoever 
In thé articles upon thàtsubject. 

By the second article, Maloy, who Was to keep the bOoks of account, 
agreed "that an account Of stock should be taken, and the books bal- 
anced on the 30th of Jùne in each and every year." By the third 
article, after agreeing that the net profits should be divided, 75 per 
cent; to Duden, and 25 per cent, to Maloy, it was declared: "Such 
profits to be arrived at by deducting expenses, bad debta, interest on 
capital, and 10 per eeiit. each year, on ail goods remaining unsold, 
«te, àt the time of taking stock," 1. e. June 30th. 

Thèse provisions for taking an account of stock, and balancing the 
"books, on each 30th of June, had, in my judgment, no référence to 
the final liquidation of^the flrm busihess. They were expressly de- 
signed for each year during the copartnership, and they were for 
the purpose of ascertaiûing approximately the profits of each year, 
and how much might bé drawn out by each partner. As the account 
was to be taken on éstcïi Jtine 30th, and was to embrace the business 
•up to that same day, mùch wouldaecessarily remain uncertain in the 
outstanding crédits, and subject, therefore, to correction, in case of 
flubseqUent losses in collections oh that year's business. Every 
such annual account was, therefore^ provisional only; and if any 
«uch account was taken on the last June 30th, at the end of the 
partnership, it could not possibly be final. It is plain, therefore, 
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that thèse annual accounts had no référence, and were not intended 
to hâve any référence, to the liquidation of the firm business, or to 
the accounts to be taken on liquidation. Similarly the 10 per cent 
déduction in the price of stock on hand, was merely for the pnrpose 
of taking thèse annual accounts, and to ascertain provisionally the 
share of profits distributable to each. When this déduction was 
made in each annual account, tbat did not give the stock to either 
partner to the exclusion of the other. The stock remained firm 
property as before. It was the same at the close of the partnership. 
The stock on hand remained still firm property, to be disposed of as 
such in liquidation; and there is not the least intimation in the 
articles that either partner should hâve any préférence in the right 
to liquidate the business for his own profit, to the exclusion of the 
other partner, or to take the stock at a valuation, contrary to the 
settled law ; nor is there anything in them requiring Duden rather 
than Maloy to take the stock at a loss, if it should prove to be worth 
less than the estimate. Duden was bound by his personal guar- 
anty to make good to Maloy |5,000 as his share of the profits an- 
nually; he was bound to nothing more, except what the ordinary 
rules of law impose. 

The provisions of the flfth and seventh articles seem to me to be 
without the least préjudice to the equal rights of both partners in 
liquidation, and to hâve no bearing thereon. The seventh article, 
provided that Maloy at the termination of the partnership, "should 
be paid * * * ail profits that may be standing to his crédit, 
including interest that may be due Mm thereon." This has évident 
référence to the fifth article, which required Maloy to leave "in the 
business" "ail excess of his share of the profits" over |6,000, "draw- 
ing interest at seven per cent." The seventh article did not requlre 
Duden in the first instance to pay those profits; they would be "paid," 
quite consistently with the articles, out of the assets, if the firm was 
Suivent, in due course of liquidation, by whoever had charge of the 
final liquidation, i. e. by both partners together, or by either alone, 
as might be agreed on, or in case of disagreement, by the receiver 
necessarily to be appointed. If the firm was insolvent, thèse back 
profits would be absorbed by creditors, and could not be paid from 
the assets at ail; although Duden would be ultimately bound by his 
Personal guaranty to make them good to Maloy, through his guar- 
anty of profits in the subséquent business. The postponement of 
Maloy's right to be paid his apparent profits, to 3, 6, 9 and 12 months, 
was appropriate and necessary for the correction of errors, according 
to the ultimate résulta of the liquidation, as well as to know whether 
they could be paid out of the assets, or must be paid by Duden per- 
sonally. There was no similar express provision for paying Duden's 
profits, inasmuch as Duden was not required to leave any profits in 
the business. 

The provisions of the fifth and seventh articles, therefore, seem to 
me to contain nothing any more than the second and third, to render 
inapplicable the ordinary rules of law as to the equal rights of part- 
ners in liquidation, and Duden, therefore, could not take the land at 
a valuation against Maloy's consent 
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Tbë aSsets, other thto the laiïd/hàvé been disposed of by Duden, 
aftéi? à» iùjunction olbtàined by Min; and no exception is taken by 
Maloy as to the disposition of the gobds; but the land, in a spécial 
suit, hai bèen procuréd by Maloy'to be conveyed to a receirer, to be 
disposed of on the flrm account Thé only possible purpose of the 
judgniëtt of the suprême court in ordering the land to be conveyed 
to a rèceiver was, that it should be sold. If Duden was only to be 
chargea with its value at the close oftiie partnership, the convey- 
ance to a rèceiver was useless, and improper. To refuse a sale, and re- 
quire in effect thiat thé land be now conv^ed by the rèceiver back 
againto Duden without a sale, seems toine to refuse to abide by that 
adjudication, and in effect to annul it pro tanto. The land, more- 
over, has never been treated as stock; hever subjected to the 10 per 
ceût. Jreârly déduction; and is not so ti-eated in the conunissioner's 
account, and it would évidently be improper to treat it in that way. 
It is still a flrm asset 

Independently of the adjudication of the state suprême court, the 
refusai of a sale of the land seems to me to be erroneous, because 
opposed to the well-established rule that disallows to one partner the 
advantage of taking tiie assets at a valuation, when the other part- 
ner demands a sale; because it refuses tO admit the proper légal 
criterion of value; and because the articles in this case cannot justly 
be construed to vary that most important rule, or to hâve Intended 
any variation of it, Inasmuch as they coûta in no express provision on 
the subject; and because full effect càn be given to every word in 
the articles without any such resuit; and when that is the case, a 
différent construction of them is not admissible to set aside so im- 
portant a rule of partnership law. 



BOGAN V. EDINBURGH AMEEICAN LAND MORTG. 00., Limited, 
(Circuit Court of Appeals, Elghtli Circuit September 10, 1804.) 

No. 438. 

1. Public Lands — Pbb-kmption — Declakation of Intention to Beoomb a 

Citizen. 

Rev. St § 2259, grants pre-emptlon ngtits to cltizens and those who 
file a déclaration of Intention to become such, witli certain limitations 
therein specifled. Section 2289 grants to any one of sucli persons tbe riglit 
to enter 160 acres or less on wliicli he may liave flled a pre-emption claim, 
or whlcli is subject to pre-emption at $1.25 per acre. Section 2301 pro- 
vides that nothing in the chapter relative to bomesteads sbaU prevent one 
who has availed himself of the beneflts of section 2289 from paylug the 
minimum prlce for land so entered, and obtaining a patent therefor, on 
mali:ing proof of settlement and cultlvation as provided by the pre-emp- 
tion laws. Helé that, in the absence of an adverse claim, a qualltied pre- 
emptor is not deprived of his rlght to enter and purchase land, as such, 
by the fact that he made an application for and occupied the land as a 
homestead before he declared his intention to become a citizen. 

2. Samb— FoRFKiTURB DP Phb-emptok's Rights— Powbb of Commissionbk. 

An allen applied to enter land as a homestead, and the register and 
rèceiver of the proper land offlee accepted the application, received the 
fées, and Issued to him the proper receipt Nearly a year afterwards he 
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declared hls Intention to become a citizen, and then proyed up, paid the 
minimum prlce for the land, and recelTed from the register and recelver 
the usual final certiflcate and recelpt under Bev. St §§ 2259, 2301. After- 
wards, and before aay adverse elalm intervened, he gave a mortgage on 
the land. HeM, that the commissioner of the land office could not there- 
after forfeit the rlghts of such pre-emptor and hls mortgagee because the 
former was an allen when he entered the land as a bomestead. 

8. SAMB— RiGHTS DP MOBTGAGKE. 

Even If the register and recelver had the rlght to refuse to sell the 
land to such pre-emptor until he proved that he dedared hls Intention to 
become a citizen before he made hls bomestead application, the rights 
of hls mortgagee, who took the mortgage and parted wlth his money in 
rellance on the patent certiflcate Issued by the United State to his mort- 
gagor, could not be fprfeited or affected by the action of such commis- 
sioner. 

4. Samb— Qualifications dp Pre-emptor— Waiver by the United States. 
In the absence of any adverse clalm, the sale of land under Rev. St 
§ 2301, to one who has declared hls intention to become a citizen is a 
waiver by the United States of any objection that the purchaser was an 
allen when he made hls application under section 2289, and entered the 
land; and the commissioner of the land office cannot afterwards retract 
such waiver, and forfeit the purchaser's right to the land on account of 
such objection. 

6. Patentée op Homestead— Bona Fide Pukchaser — What CoNSTiTtrrBs. 

Where a pre-emptor's ceitiflcate and a mortgage given by him are of 
record in the proper county at the time a patent is issued to another 
person, who entered the land as a homestead under Rev. St § 2289, 
and such patentée was one of such pre-emptor's witnesses when the latter 
proved up his clalm, the former is not a bona fide purchaser. 
6. Same — Rights op Mortgagee and Patentée. 

In an action by such mortgagee, after purchase by him of the land 
at a foreclosure sale, agalnst the patentée, to recover the land, it appeared 
that the amount due complainant was about $864, and that the land was 
worth about $3,000, and had been occupied as a homestead and cultivated 
by défendant many years. Held that, on payment by défendant to com- 
plainant of the sum due on the mortgage wlthln three months, title would 
be quieted in défendant, and that otherwlse the title would be decreed 
to be in complainant 

Appeal from the Circuit Court of the United States for the Dis- 
trict of North Dalcota. 

This was a bill by the Edinburgh American Land Mortgage Com- 
pany, Limited, against Patrick Bogan, to compel défendant to con- 
vey certain land to complainant. There was a decree for complain- 
ant, and défendant appeals. Reversed and remanded. 

This is an appeal from a decree of the circuit court for the district of North 
Dakota to the eflfect that the appellant, Patrick Bogan, holds the patent to a 
quarter section of land in that district in trust for the Edinburgh American 
Land Mortgage Company, Limited, a corporation, and that he shall convey 
the title he holds to the mortgage company. The équitable rights of thç Com- 
pany, on whlch the decree rests, arose as foUows: January 6, 1881, James 
Irwin flled in the proper land office of the United States hls application to 
enter the land as a homestead imder section 2289, Rev. St, and that applica- 
tion was accepted, the fées recelved, and the proper receipt Issued to him by 
the register and recelver of the local land office. December 21, 1881, he proved 
up, paid the minimum prlce for this land, and recelved from the register and 
recelver the usual final certiflcate and recelpt under sections 2259 and 2301 of 
the Revlsed Statutes, Irwin was an allen when he flled hls application for this 
land, but on December 21, 1881, and before he purchased the land, he de- 
clared hls intention to become a citizen as requlred by the naturallzatlon laws. 
Immedlately after he purchased the land he mortgaged it to the appeUee for 
V.63F.no.2— 13 
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$400, and the patent, certtflca te and the mortgase were recorded în the office 
of thé register ofideeds fa the county In whlch the land Is situated before any 
of tjié rig^htS'ofi âne appeâlantaccnied. November 20, 1882, the coinmissioner 
oft&e sen^al lanâs 'Office icanceled the entries of tbjls land by Irwin ou the 
gronnâ thatihefras to àllen when he made his application to enter the land 
a»*Jlw»ae8ti€iad. an Octobtf or November, 1883^ the appellant, Patrick Bogan, 
appiied to entfer;thls,land as. a homesteadj and a patent was Issued to bim for 
it September 17, 1890, pursuant to that application. In 1892 the mortgage 
coippany fore^ilof^d ItB mortgage against Irwin by advertisement, and, soon 
after the yearpf rédemption hadçxpired, farpugbt this suit, 

Traçy E. Bangs (Charles J. Fisfc, On the brief), for appellant. 
P, 3 Merrill,, for appellee. 

Before BREWER, Circuit Justice, and CALDWELL and SAN- 
BORN, Circuit j;udges. 

SANBORN, Circuit Judge, aftèr stating the facts as above, de- 
livered the opinion of the court. 

On DecenibéP 21, 18S1, under «eotion 2259 of tlie Revised Stat- 
utes» the UB.jted States sold the land in dispute to one who had then 
deplared his intention to become a citizen, received the purchase 
price, and issued to him the usual fitial receipt or patent certificate. 
lî|k)n thé statements contained îii thàt receipt the mortgage com- 
pàûy loanéd its monèy, and by thé foreclosure of its ruortgage ac- 
quired ail the rights of the purchaser. Had the commissioner of the 
gênerai land office the right to déclare a forfeiture of the rights of 
the mortgagor and of the lien of the mortgage 10 months later, be- 
cause the pure baser, Irwin, had not declared his intention to be- 
come a citizen January 6, 1881, beforp he flled his application for a 
homestead? Where the register and receiver hear the application 
of a party to enter land, as a pre-emptor, or otherwise, décide in favor 
of his right, receiye hîs money, and give him a certificate that he 
is èntitled to a patent, he thereby acquires a vested right to the 
land that can only be divested according to law. Johnson t. Tows- 
ley, 13 Wall. 72, 85. There is no doubt that the commissioner of 
the gênerai land office may review and set aside the action of the 
register and receiTcr befOre the patent issues, where their décision 
is induced by fràud, perjury, or mistake, or results from an errone- 
ous View of the law. Swigart v. Walker (Kan.) 30 Pac. 162; Jones 
V. Meyers (Idaho) 26 Pac. 215; U. S. v. Steenerson, 1 C. C. A. 552, 50 
Ped. 504; Pernaldv. Winch (Kan.) 31 Pac. 665; Mortgage Co. v. Hop- 
per; 56 Ped. 67. But the supervisory or reyiewing power of the com- 
missioner of the land office or of the secretary of Ûie interior is not 
an arbitrary, unlimited, or discretionary power, but a power that 
must be exercised according to the law, and not in violation or in 
diferegard of it. Where it is so exercised, and its exercise is not 
induçed byfraud or mistake, the reSnlts it produces are sustained by 
the courts. Where its exercise has been induced by fraudulent mis- 
representations or by materiaJI mistaké of fact, or where the power 
has been exercised in violation or in disregard of the law, the results 
produped are uniformly so niodifled by the decrees of the courts that 
those who are èntitled, in equity to the titles to the lands ultimately 
obtain them. No principle is more flrmly established in American 
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Jurisprii(Jence than tïiat, after the title lias passed from the United 
States tè a private party, it is the province of the courts to correct 
the errors of the offlcers of the land department, which hâve resulted 
f rom fraud, mistake, or erroneous views of the law, to déclare the 
Jegal title ^o the lands involved to be held in tnist for those who hâve 
the betier right to them, and to compel their conyeyance accord- 
ingly. Cunningham v. Ashley, 14 How. 377; Barnard's Heirs y. 
Ashley's Héirs, 18 Hovs^. 43; Garland v. Wynn, 20 How. 6; Lytle v. 
State of Arkansas, 22 How. 193; Lindsay v. Hawes, 2 Black, 554, 562; 
Johnson v. Towsley, 13 Wall. 72, 85; Moore v. Eobbins, 96 TJ. S. 538; 
Eernier v. Bernier, 147 U. S. 242, 13 Sup, Ct. 244. Thus in Johnson 
v. Towsley, suprà, the register and receiver held that Towsley was 
entitled to the patent to the land in question, and issued the final 
receipt to him under the pre-emption law, notwithstanding the 
fact that he had pre\'iously filed his declaratory statement on some 
unsurveyed land that he subsequently abandoned. The secretary 
of the interior held that filing fatal to his rigbt, and issued the pat- 
ent to Johnson. Towsley tten brought his suit in é'quity, and the 
suprême court held that he had the better right, and that Johnson 
held the title in trust tôt his beneflt. In the opinion thàt court dé- 
clares that in every case where the register and receiver, by their 
décision, sale, and patent certificate, vest the right to the land in 
the entryman, and the land offlce afterwards sets aside this cer- 
tificate, and grants the land thus sold to another person, it is of the 
very essence of judicial authority to inquire whether this has been 
done in violation of law, and, if it has, to give appropriate remedy. So 
in Silver v. Ladd, 7 Wall. 219, the register and receiver held that 
Elizabeth Thomas, an uiimarried woman, was entitled to the benefits 
of the act of June 23, 1862, which in terms confers its benefits on 
single men and heads of familles only, and issued a donation cer- 
tificate to her. The commissioner held otherwise, and issued the 
patent to another. The suprême court sustained the ruling of the 
register and receiver, and declàred the title under the patent to be 
held for the benefit of Miss Thom'as and her grantees. From thèse 
authorities it clearly appears that it was the province and duty 
of the court below to consider and détermine the question présentée! 
in this case. Hère there was no question of fact, no fraud, no mis- 
take, — nothing but a question of law. 

Was the action of the commissioner, forfeiting the rights of the 
entryman and of his mortgagee to this land, 10 months after the 
register and receiver had vested them by their sale and certificate, 
on the sole ground that the entryman had not declàred his inten- 
tion to become a citizen until just before he made his purchase, in 
accordance with or in violation of the law? Section 2259 of the 
Revised Statutes, whch granits préemption rights, provides : 

"Every person, being the head of a family, or widow, or single person, over 
the âge of twenty-one years, and a citizen of the United States, or having flled 
a déclaration of intention to become such, as requlred by the naturalization 
laws, who has made, or hereaf ter makes, a settlement in person on the pub- 
lic lands subject to pre-emption, and who inhabits and improves the same, 
and who has erected or shall erect a dwelling thereon, is authorized to enter 
with the register of the land offlce for the district in which such land Ues, by 
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légal subdivisions, any numl^r of acres not exceeding one hundred aad slxly, 
or a quairtèf-Section of làiid; to include the résidence of such claimant, tipon 
paylng toihe United States tàe minimum prlce of such land." 

Section ^2289 of the Rçvtàed Statutes, granting Homestead rights, 
proTiâ^ âtnong other tliiii|à, tfhat: 

"Bvery persok who Is thé head ôf a family or who has arriTed at the âge of 
twentjf-onè lyearSi and Is a bitizen of the United States, or who has flled hîs 
declaratloii. bf intention tobecoitiiB such, as requlred by the natm-alization 
laws, shall be entltled to enter ope quarter-section or a less quantlty of unap- 
propriated public landp, upoU ^Bfhicl^ such person may hâve flled a pre-emption 
Claim, or whlch may, at thé tinie the, application is made, be subject to pré- 
emption at dne dollar and tWénty-five cents pèr acre." 

Section 2301 of the satie chapter provides that: 

"Nothjng in thls chaptér Shall bé so construed as to preVèat any person who 
has avalled hlmself of the ivetteôts of section twenty-two hundred and eighty- 
olne, frMU paying the minimum jirlce for the quantity of land so entered, at 
any time before the expiration of tjie flve years* and obt»ining a patent there- 
for from the government, as, in other cases directed by làw, on making proof 
of settlement and cultlvâiloïi aô provlded by law, grantlng pre-emptlon rights." 

If the entryman, Irwin, had never made any application for a 
homestead under section 22ë9, he would hâve l^een a qualifled pre- 
emptor, entitled as such to enter this land and pnrchase it when he 
did pnrchase it, on Decembèr 21, 1881, under section 2259. He had 
inade his settlement in person upon it. He waa then inhabiting and 
iinproving it. He had erected a dwelling therçon, and he had de- 
çiared his intention to become a citizen. Section 2259 does not re- 
qiaire that the pre-emptor shall hâve been qualifled to enter the land 
for 10 months, or for any length of time, before his purchase. It 
is sufflcient if he has fiïed his déclaration to become a citizen an 
instant before he enters and pays for the land. But it is said that 
he deprived himself of this right because he availed himself of the 
beneflt of the homestead act (section 2289) for 11 months while he 
.was an alien. This position is in the very teeth of section 2301, 
which expressly provides that nothing in the chapter relative to 
homesteads shall be construed to prevent any person who has 
availed himself of the benefits^of section 2289 from paying the 
minimum price of the land so entered, and obtaining a patent 
therefor, on making proof of settlement and cultivation as provided 
by the law granting pre-emption rights. If Irwin had been qualifled 
when he made his application for a homestead, that claim would 
nave been valid, but it would not hâve deprived him of the right 
to enter the land as a pre-emptor under section 2259. The utmost 
effect of his lack of qualification was that his homestead claim was 
invalid, and that he had no claim on the land until he made his 
entry and purchase of it, Decembèr 21, 1881. But he was entitled 
to enter and purchase this land, under section 2259, at that time, 
without any prior claim to it. It cannot be that because he had as- 
serted an invalid claim he was deprived of his right to make a law- 
f ul purchase. 

Our conclusion is that, in the absence of an adverse claim, a quali- 
fled pre-emptor is not deprived of his right to enter and purchase 
land as such by the f act that he made an application for and oc- 
cupied the land as a homestead before he declared his intention to 
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become a citizen. It follows that the commissioner's action in at- 
tempting to forfeit the riglits vested in Irwin and his mortgagee 
10 months after the purchase was in violation of the law, and 
cannot be sustained. 

Moreover, if the claim of counsel for the appellant, which we hâve 
shown to be unfounded, — that the register and reeeiver had the right 
under the law to refuse to sell this land to Irwin until he proved 
that he had declared his intention to become a citizen, before he 
made his homestead application, — were conceded, the resuit must 
be the same. Under tiiat concession the question is not whether, 
as against an adverse claimant to the land who had interposed his 
claim before Irwin had bought, paid for, and received his final re- 
ceipt for it, he could hâve maintained his right to purchase it. That 
was the question presented in ail the cases cited by the appellant. 
Lee Doon v. Tesh, 68 Cal. 43, 6 Pac. 97, and 8 Pac. 621; Golden Fleece, 
etc., Oo. V, Cable Con. etc., Co., 12 Nev. 312; Anthony v. Jillson (Cal.) 
23 Pac. él9; WulfE v. Manuel, Id. 723; Eoss v. Poole, 4 Dec. Dep. Int. 
116; Eailroad Co. v. Saunders (Mont) 6 Dec. Dep. Int. 98; Eailroad 
Co. V. Painter, Id. 485; Titamore v, Eailroad Co., 10 Dec. Dep. Int. 
463. 

If it be conceded that an adverse claimant, whose right to purchase 
the land has seasonably intervened, may compel strict proof that 
the applicant was a citizen, or had flled his intention to become a 
citizen, at the inception of his claim, before he can be permitted to 
purchase (and that is as far as any of thèse authorities go), the ques- 
tion before us is still unanswered. No one claimed the land hère 
in question before Irwin declared his intention to become a citizen, 
nor before he bought and paid the purchase price for the land, nor 
before the commissioner undertook to forfeit the right that purchase 
vested in him. During ail this time he was either an applicant to 
purchase or a purchaser of this land f rom the United States. Until 
the day that he made his purchase he was an alien. Before he 
paid the purchase price and obtained his patent certiâcate he de- 
clared his intention to become a citizen. The United States, with 
full knowledge of thèse facts, accepted him as a purchaser, re- 
ceived his money, and certified to the sale. A third party parted 
with îts money in reliance upon this certlficate. What right had 
the commissioner of the land office to déclare a forfeiture of this 
title, on his own motion, 10 months later? 

In Cross v. De Valle, 1 Wall. 1, 13, the suprême court said: 

"That an alîen may take by deed or devise, and hold against any one but the 
sovereign until office (ound, Is a familiar principle of law, which It requires no 
citation of authorities to establlsh." 

In Governeur's Heirs v. Robertson, 11 Wheat. 332, it was held that: 

"An allen may talie real property by grant, whether from the state or a 
private citizen, and may hold the same until his title is devested by an Inquest 
of office, or some équivalent proceedlng." 

In Osterman v. Baldwin, 6 Wall. 116, Baldwin, who was a citi- 
zen of New York, had purchased and paid for three lots in the then 
republic of Texas and transferred the certiflcates to a Texan to hold 
in trust for himself. because the constituticn of Texas prohibited 
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aliéna from Ixoldiag land tbere. In 1845 Tçxas was admitted înto 
the Union. In a contest over the title to the lots the défendants 
pleaded Baldwin's alienage and incapacity to hold. The suprême 
court said: 

"Bven if the détendants could hav^imaûe thls objection whlle the Eepublic 
of Texas existed, t^iejt çfuanot make it now, because when Texas was admitted 
intb the Union the alienage of Baldwln was determinèd. His présent status 
Is that'of a person naturallzed, and that naturalizatlon has a rétroactive effect, 
80 as to be deemed a ■Walver of ail liabilîty to forfelt, and a confirmation of hls 
former title." 

See, also, Jackson v. Beach, 1 Johns. Cas. 399; Jackson v. Green, 7 
"^eùd. 333; Baker v. Westcott (Tëx. Sup.) 11 S. tV.' IST, 159*; Êtàrley 
V. State, 40 Ala. 689. 

In Lawless v; j4:nderson (decldéd in 1877) 1 Copp, Pub. Land Laws, 
532, — a case in Ayhicli the claitoant Lawless was an alien when lie 
made Ms âling, but ôled his déclaration of intention to become a 
citizen beforç he made his final proof,— Assistant Sècretary Chandler 
(dted the cààés of Cross v. De "Valle and Osteiiiàn v. Baldwin and 
àaid: 

"i am of opinion that thls doctrine Is applicable to the case of Mr. Lawless, 
and that his claim is as valld as tbough he had been naturallzed beforé he 
toèîde hls flling." 

From 1877 to tbe présent tinié that ruling haa been uniformly fol- 
lowed by the secretaries of the interior in ail cases in which no ad- 
verse daim intervenedbeforeth.e original entryman filed his déc- 
laration of his intention to becomç a citizen. Dougherty v. Railroad 
Co., 2 Copp, Pub. Land Laws, 929; Stanley y. Fairchild, 1 Copp, Pub. 
Land Laws» 575; Kelly v. Quast, 2 Dec. Dep. Int. 627; Mann v. Huk, 
3 Dec. Dep. liit 452; Ole O. Krogstad, 4 Dec. Dep. Int. 564; Rail- 
road Co. V. Paintër, 6 Dec. Dep. Int. 485 ; Jacob H. Edens, 7 Dec. Dep. 
Int. 229; Paul O. Brewster, Id-i itl; Railroad Co. v, Booth, 11 Dec. 
Dep. Int 89; I^yman v. EÙing, 10 Dec. Dep. Int. 474; Leary v. Man- 
uel, 12 Decw Dep. Int. 34o. In tbe reports of thèse cases will be found 
opinions by Secretaries Delano, Teller, Vilas, Lamar, and Noble in 
support of this view of the law, and no opinions of any of the secre- 
taries to the contrary hâve been qalled to our attention, The opin- 
ions of thèse eminent lawyers, one of whom subsequently became 
one of the justices of the suprême court, are very persuasive. They 
are in accord with the décisions of the suprême court to which we 
hâve referred, and the case at bar falls far within the rule they es- 
tabiish. When Irwin bought this land that rule had been estab- 
lished at least four years. The only objection to his purchase was 
that he was not properly qnalifled to apply for the land as a home- 
stead 11 mpnths before. At the time he made the purchase he was 
80 qualified. Èo one claimed the land adversely, and there was 
no one to raise this objection but the United States. They had 
decided that they would waive that objection in every such case, 
and that defiision was the settled rule of the interior department, re- 
peatedly announced by its chief ofûcers. It was the law of the land 
until it was changed by législative or judicial action. The register 
and receiver, in accordance with this law, accepted the purchaser, 
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sold the land, and receÎTed the purchase price. This was a complète 
waiver by tlie United States of ail objection on account of Ms 
alienage, and vested in the purcliaser a right to tàe patent, whicli 
it was not in the power of the commissioner to forfeit. It would 
be peculiarly inéquitable to permit the United States to retraet, 
through its commissioner, such a waiver, after a third party, such 
as the mortgage cooipany in this case, had invested its money on 
the faith of it . 

Oui' conclusion is that in the absence of any adverse claim the sale 
«f land, under section 2301 of the Revised S'tatutes, to one who has 
declared his intention to become a citizen, is a waiver of any ob 
jectJon on the part of the United States that the purchaser was an 
alien when he made his application under section 2289, and the com- 
missioner of the gênerai land office cannot subsequently retract 
that waiver, and forfeit the right to the land on account of that 
objection. ' 

Not can the appellant maintain his title on the ground that he 
was a bona flde purchaser without notice of the claim of the appeîiee. 
He was one of Irwin's witnesses when he proved up his claim to this 
land. ïhe patent certiflcate and mortgage were on record in the 
office of the register of deeds in the county in which the land was 
situated. He took the land with both actual and constructive notice 
of the material facts on which the équitable rights of the appellee 
rest. 

The dctctrine of lâches bas no just application to this case. It is 
applied, by analogy to the statute of limitations, to promote, not to 
defeat, justice. It was not until Xovember 17, 1890, that the patent 
to this land was issued, and this suit could not hâve been maintained 
before that date. It was brought April 8, 1893. This ought not to 
be held to be a fatal delay, especially in view of the fa et that the 
time limited by the statutes of Nortli Dakota for the recovery of real 
property is 20 years. Comp. Laws Dak. 1.88T, § 4837. 

But this is a suit in equity. Ail the évidence is before us, and 
it is the province of this court, in such a case, to consider the rights 
and equities of both the parties to the controversy, and to afflrm, 
reverse, or modify the decree below as in our opinion will best sub- 
serve the ends of justice. Tins record discloses the fact that the 
land in question is the homestead of the appellant, that he has occu- 
pied and cultivated it for many ^-ears, and that it is worth $3,000. 
The amount due to the appellee on its note and mortgage, including 
interest, costs, exi)enses of sale, and attorney's fées, as provided in 
the mortgage, was $863.89, March 30, 1892. In our opinion a more 
équitable resuit than that attained by the présent decree may be 
reached by a decree to the effect that in case the appellant pays to 
the mortgage comx)any the sum of |863.89, and interest at 7 per 
cent, per annum from March 30, 1892, and the costs of the mortgage 
company in this court and in the court below, within three months 
from the rendition of .such a decree, then that the title to the land be 
quieted in the appellant, but that in case he fails to make such pay- 
ments within that time the title be decreed to be held in trust for 
and to be conveyed to the mortgage corapanj', substantially as in 
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the decree already rendered. The decree will accordingly be re- 
"versed, with costs against the appellant, and the cause remanded, 
with instructions to enter a decree not inconsistent with the views 
expressed in this opinion. It is so ordered. 



THOaiAS et al. v. »VABASH, ST. L. & P. RY. CO. et al. (LANCASTBR 
MILLS OF CLINTON, Intervener). 

(Circilit Court, S. D. minois. September 24, 1894.) 

1. CONFLICT DP LaWS— LlMITINQ LlABILITY OF CaUKIBKS. 

St. 111. March 27, 1S74, provides that, whenever any property ia received 
by a carriîr to be transported from one place to another witliin or wlthout 
the State, the carrier cannot llmlt his common-law liability safely to deliver 
such property by any stipulation in the receipt given for sueli property. 
Eeld, not to afifect a contract made in Tennessee for the throu^h shipment 
of cotton to Massachusetts, although the charter of the carrier so contract- 
ing was granted in Illinois. 

2. CARRIEBS — LiMITING LlABILITY. 

A carrier cannot limit his common-law liability to the extent of exemp- 
tion from loss of goods intrusted to him for transportation, and injured or 
deetroyed through his own négligence. 

3. Samb— Négligence— Loss of Feeight. 

When cotton Is dellvered to a carrier for shipment, and, after transporta- 
tion for part of the distance, is left on a barge, constantly exposed to fire 
from boats and engines, for 18 days, the delay and exposure constitute such 
négligence as to render the carrier liable for the loss. 

4. Same— Delay in Transportation. 

A carrier is bound to iinow, when he accepts property for shipment, that 
he bas or can obtain facilities for its transportation withln a reasonable 
time. 
6. Samb — Rbbatb to Shippbb. 

Where the évidence was conflicting as to whether money paid by the car- 
rier to the shipper was the considération for the assumption by the shipper 
of ail risli by fire or a rebate to obtain the shipment, the presumption that 
it was for the customary rebate controls. 

Pétition by the Lancaster Mills of Clinton, Mass., for the use of the 
Insurance Company of North America, against Anthony J. Thomas 
and Charles E. Tracy, receivers of the Cairo Di\ision of the Wabash, 
St. Louis & Pacific Eailway Company. 

John P. Lewis and Curtis Tilton (W. L. Gross, of counsel), for pcti- 
tioner. 
John M. Butler, for Thomas and Tracy, receivers. 

ALLEN, District Judge. The proceedings in this cause were com- 
menced by the Insurance Company of Korth America to recover 
from the Cairo, Vincennes & Chicago Line, in the hands of Thomas 
and Tracy, its receivers, the invoice value of 700 baies of cotton de- 
stroyed by fire at Cairo, HL, on the 28th day of December, 1886. The 
cotton was insured under the provisions of a gênerai policy, in Peb- 
ruary, 1886, in favor of the Lancaster Mills, and the petitioners, hav- 
ing paid the loss, claim to hâve been subrogated to the rights of the 
assuied, and seek a recovery against the carrier. Bowles & Son, 
of Memphis, Teim., seem to hâve bought the cotton for, or as agents 
of, the Lancaster Mills, had the same sent to a compress company 
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in that city, and afterwards it was delivered by such. agents of tlie 
Lancaster Mills to Joseph. Nasa, agent of the Cairo, Vincennes & 
Chicago Line, who gave in i-eturn bUls of lading. The bill of lading 
covering the cotton on barge 49, acknowledged its receipt from 
Bowles & Son at Memphis, and bas on its face the words, "Notify 
Lancaster Mills, Clinton, Massachusetts." It is a through bill, issued 
by the "Cairo, Vincennes & Chicago Line, in connection with ail 
trunk lines between Cairo, Toledo, Clereland, Détroit, Chicago, Buf- 
falo, Pittsbnrgh, Philadelphia, Boston, New York, New England, and 
intermediate points," and undertook the carriage of the cotton from 
Memphis to Clinton, Mass. It is signed by Joseph Nash, agent of 
the Cairo, Vincennes & Chicago Line, and contains a clause ex- 
empting the carrier from liability "for loss or damage to any article 
or property whatever, by fire or other casualty, while in transit, 
or while in dépôts or other places of transshipment, or at dépôts 
or landings at point of delivery; nor for loss or damage by flre, 
collision, or the dangers of navigation while on the seas, rivters, 
lakes, or canals." It bears date, on its face, December 13, 1886, but 
there is evidently an error as to this date, as barge 49, with the 700 
baies of cotton subsequently burned, reached Cairo about midnight 
of December lOth. The bill of lading was probably made on or 
about the Sth of December. The pétition is answered by the re- 
ceivers of the railroad carrier, and raises numerous questions of 
fact and of law pertaining to the alleged right of recovery. Much 
évidence bas been taken, and great zeal and ability bave been 
exhibited by counsel on both sides. Many of the issues of fact 
made by the answer, and questions of law discussed, hâve ceased 
to be important, jnuch less controlling, in view of the character of 
the évidence and the présentation of authorities bearing upon them. 
No question is made as to the fact that the Insurance Company paid 
the Lancaster Mills the amount of the indemnity agreed on between 
them, nor of law that, having made such payment, it has the same 
right to recover the insured would bave possessed had no payment 
or subrogation occurred. 

One of the first questions presented is made by the déniai on the 
part of petitloners of the validity of the flre exemption clause in 
the bill of lading, on account of the force of an Illinois statute passed 
March 27, 1874, which provides "that whenever any property is re- 
ceived by a common carrier to be transported from one place to 
another within or without this state, it shall not be lawful for such 
carrier to limit his common law liability safely to deliver such prop- 
erty at the place to which the same is to be transported, by any 
stipulation or limitation expressed in the receipt given for such 
property." When it is remembered that the bill of lading was ex- 
ecuted, delivered, and accepted at MemTfhis, Tenu., that it contem- 
plated a through carriage of cotton from Tennessee to Massa- 
chusetts, and that the power of the carrier to make such contract has 
not been challenged, the authority of the state of Illinois to déclare 
invalid a clause in the contract cannot be admitted. The législa- 
ture of Illinois, in regulating commercial contracts, cannot. in 
binding effect, go beyond the boundaries of the state; and it does 
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not matter, in this regard, that the franchise to the corporation 
represented by the recel vers, Thomas and Tracy, was granted by 
the Illinois législature. They had the âame rights at Memphis, or 
in any other place outside the boundaries of Illinois, to limit their 
common-law liabilities, that were possessed or belonged to any 
other contracting party, natural or artiflcial. It may be assumed, 
then, that the carrier had the rightto limit his common-law liability, 
but this privilège cannot be held to extend to loss of goods, intrust- 
ed to him for cai-riage, caused by his own carelessness or négligence. 
Counsel for receivers make no sueh contention. The intervening 
pétition in this case allèges "that the loss of cotton by said flire 
was the resuit of the carelessness and négligence and delay of said 
receivers of said Cairo, Vincennes & Chicago Line while the said 
cotton was' in their possession in; course of transportation in pur- 
suance of the contract of transportation aforesaid." Under the 
.contract of affreightment, evidenced by the bill of lading, the Cairo, 
Vihcennes & Chicago Line had the privilège of selecting its own 
line of transportation. It made choice of the Mississippi Valley 
Transportation Company from Memphis to Cairo. The barge con- 
taining the cotton left Memphis on the 8th or 9th of December, 
1886, and was in the city of Cairo about midnight of the lOth of 
December. The undertaking bound the carrier to safely carry and 
deliver the cotton to the consignée within a reasonable time. I can- 
not, after the best considération I hâve been enabled to give the 
évidence, resist the conclusion that the cotton was unreasonably de- 
tainèd at Cairo. Eeaching thei-e on the lOth, it remained on the 
same barge in the same hàrbor until the 28th, when it was burned. 
It is urged, in explanation by counsel for the receivers, that when ail 
the circumstances existing in Cairo at that time are duly and fairly 
considered, press of business, limited facilities, the precedence of 
cotton coming on steamboats to'that arriving on barges, etc., the 
18 days between the arrivai and the destruction of the cotton do 
not constitute négligence or unreasonable delay on the part of the 
carrier. And it is also urged that Bowles & Son, agents for the 
Lancaster Mills at Memphis, knew of the conditions at Cairo when 
the contract for transportation wa8 made with Nash. It is suffl- 
cient to say, with référence to this explanation, that the carrier 
was bound to know, when he accepted the cotton, that he had or 
. could avail himself of facilities to transport it within a fairly 
reasonable peHod. Knowing the conditions at Cairo, he should not 
hâve received the cotton at Memphis. It is unnecessary to cite au- 
thorities in support of the position that a carrier is not bound to 
receive freight when he has no facilities for transporting it, or when 
his line is alréady overtaxed and congested by freight previously 
accepted for transportation. The Cairo, Vincennes & Chicago Line 
was under no obligation to accept or receive freight at Memphis, 
when it had no ability to transport it to the destined point within 
a reasonable time. It chose to dô sO, however, and cannot be re- 
lieved from its undertaking because of difficulties in the way of the 
performance of the contract, when its agent knew of such difficul- 
ties at the time the contract was executed. 
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The contention is made, however, by counsel for receivers, that, 
even if unusual delay had occurred at Cairo after the arrivai of tlie 
cotton, and before it was destroyed, — which is denied, — this would 
not render the receivers liable for the loss of the cotton burned, 
because such delay would, at the most, only be a remote, and not 
the proximate, cause of the loss of the cotton by fire. Many well- 
considered cases hâve been referred to by the leamed counsel 
for the receivers in support of his position, and it may be that it 
announces a sound rule. It vi'ill be borne in mind, however, that 
the négligence imputed to the carrier in this case in the pétition 
is not merely delay, but "that the loss of the cotton by said flre 
was the resuit of the carelessness and négligence and delay of said 
receivers while the said cotton was in their possession, in course 
of transportation in pursuance of the contract of transportation 
as aforesaid." If mère delay constituted ail the alleged négli- 
gence to be found in the pleadings and évidence, the question 
might présent less difiSculty, for the négligence must be the 
proximate, and not the remote, cause of the buming, to render 
the carrier liable. Had lightning set the cotton on lire, or had one 
of the fréquent river storms destroyed it, the delay preceding the 
accident might not be régarded as the proximate cause of the de- 
struction; and in such or a like case in facts or principle the cases 
cited by counsel for the receivers, of Eaiiway Co. v. Eeeves, 10 Wall. 
176; Morrison v. Davis, 20 Pa. St. 171; Denny v. Eailroad Co., 13 
Gray, 481; St. Louis, I. M. & S. Ry. Co. v. Commercial Union Ins. 
Co., 139 U. S. 223, 11 Sup. Ct. 554; New York Lighterage & Transp. 
Co. V. Pennsylvania E. Co., 43 Ped. 172 ; Hoadley v. Transportation 
Co., 115 Mass. 304, — and others on that Une, would be in point. The 
pétition, however, and the évidence in support of it, go far beyond 
mère delay, charging and proving satisfactorily that the carrier 
Company^ on reaching Cairo with the cotton, on December lOth, did 
not proceed to North Cairo, where the Cairo, Vincennes & Chicago 
Line had a wharfboat, frOm which cotton on that line of transit was 
carried up an incline by tracks into the cotton shed, to be loaded 
on cars for the east, but, on the contrary, tied up IBarge 49, con- 
taining the cotton; a distance of more than one mile, at the foot of 
Tenth street, at the public levée, in a position, not only exposed to 
the sparks of passing steamboats, but in close proximity to the 
tracks of the Illinois Central Eailroad upon the top of the levée. 
A position more exposed to sparks from the numerous vessels in a 
busy harbor, and from the smokestacks of the engines almost con- 
stantly passing on the railroad, could not hâve been chosen in 
Cairo. And it was at this exposed point that the barge contain- 
ing the cotton was moored, till it was destroyed by flre on the 28th 
of December; the fire originating most likely from sparks emitted 
from boats on the river or engines on the levée. It is not mère de- 
lay, therefore, but négligent delay in a dangerous place, willful, it 
may be said, and deliberate exposure of the cotton to danger from 
flre, that flxes the liability of the carrier. The danger could hâve 
been foreseen, should hâve been foreseen, and guàrded against 

Another ground of défense, urged apparently with much con- 
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fidence by counsel for tlie receivers, is that the owner of tlie cotton 
burned on bai^ge 49 expressly assumed the flre risk while the cotton 
was on the ba<rge, and expressly relieved the Caire, Vincennes & 
Chicago Line ànd its receivers from liability for losa of the cotton 
by flre while on the barge; or, to put the matter in the language 
of counsel's brief : "The receivers, by Nash, their agent, purchased 
and paid for an interest in the insurance of the cotton already 
effected by the owner in its open policies of insurance issued by the 
Insurance Company of North America, to the extent of the risk 
while the cotton was on barge 49. By thèse contracta the insur- 
ance held by the owner inured to the beneflt of the receivers to 
the extent of the risk while the cotton was on barge 49." This dé- 
fense, and the alleged facts on which it is founded, are contro- 
verted and vigorously denied by petitioners. The receivers insist 
tltat the shippep assumed the river risk, and produce two instru- 
ments of writing purporting to be signed by William Bowles & 
Son, per Hayes, in support of this view. Nash testifies that the 
mohey mentioned in the instruments was for the assumption by 
Bowles & Son of the river risk. Thèse two papers and Nash's testi- 
mony constitute the substance of the receivers' évidence upon the 
point The petitioner produces William Bowles, Jr., and Mr. Hayes, 
who characterize the two papers as forgeries, and deny positively 
that the shippers, Bowles & Son, ever assumed the "river risk" or 
insurance risk between Memphis and Cairo. Thèse two witnesses 
and others do say, however, that Bowles & Son were paid a rebate 
by Nash of two to eight cents per 100 pounds; that compétition at 
Memphis for eastern consignments was sharp, and the payment of 
rebateS usual, if not universal. The cross-examination of the wit- 
nesses upon the disputed point, together with the varions circum- 
stances and explanations offered in évidence, satisfles me that the 
shipper did not assume any such risk; and that, if he was paid any- 
thing by Nash in connection with the transportation of the. cotton, 
it was in the nature of a rebate. No other point or question is 
deemed of sufflcient importance to warrant further discussion in 
the case. There will be a decree in favor of petitioner for $35,867. 



WALKBR et al. v. BROWN et àl 
(Circuit Court of Appeala, Eighth Circuit September 10, 1894.) 

No; 375. 

L Lien— What Constittjtes. 

An agreement made with à prospective creditar of a flnn, by one who 
bas loaaed bonds to It, that such bonds, "or the valu» thereof," shall not 
be returned to hlm untll any money owing to such creditor shall be paid, 
and that the bonds, "or the value thereof)" shall remain at the risk of the 
flrrni's business, so far as any.clalm of such creditor Is concerned, does not 
créâte a lien on the bonds themselves, tts the owner may take them back at 
any tlnje by paylng thelr value to the flrm. 58 i'ed. 23, afflrmed. 

8. Bbbach of Conteact— Rumbdt. 

Défendants' décèdent agreed with plalntiffs that certain bonds loaned by 
him to a firm seeking crédit from plalntiffs should not be returne^ to htm 
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until any money owing plalntlffs should be pald, and that the bonds, "or 
tlie value thereof," should remain at the risk of such flrm's business, so 
far as any claim of plalntlffs was concemed. The bonds were afterwards 
returned to décèdent without considération. Held, that plalntlffs' remedy 
was by action at law for breach of contract, rather than In equlty to subject 
the bonds, as no lien on the bonds was created. 58 Fed. 23, afflrmed. 
8. Bquitt— Suit against Administrator. 

Suit cannot be malntalned on the equlty slde of a fédéral court to enforce 
a purely légal demand merely because the demand Is against the estate of 
a deceased person. 58 Fed. 23, aflirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

In Equity. Bill by James H. Walker, Columbus R. Cummings, 
and William B. Howard against Anna L. Brown, Willis S. Brown, 
and Edward L. Marsh, administrators of the estate of Tallmadge E. 
Brown, deceased. There was a decree dismissing the bill (58 Fed. 
23), and complainants appeal. 

Thls Is a blU which was preferred by the appellants, composing the flrm of 
James H. Walker & Co., of the clty of Chicago, against the appellees, as ad- 
mlnlstratrlx and administrators, respectively, of the estate of Tallmadge B. 
Brown, deceased, to enforce an alleged équitable lien upon certain bonds 
of the clty of Memphis, Tenu., aggregatlng in amount the sum of $15,000. The 
bill charged that prier to May 9, 1889, the deceased, Tallmadge E. Brown, 
was a stockholder of the Lloyd Mercantile Company, be having theretofore 
transferred the bonds now in controversy to i^aid corporation in payment for 
stock therein by hlm purchased; that on the Ist day of August, 1889, Brown 
became anxious to wlthdraw his capital from the Lloyd Mercantile Company, 
whereupon a partnershlp was formed by J. CoUlns JLloyd and Copley Lloyd, 
under the name of Lloyd & Co., which latter firm bought ail of the assets of 
the Lloyd Mercantile Company, except the Memphis bonds aforesald, which 
were at that time surrendered to said Brown, and also assumed to pay ail of 
its debts, Including a debt in the sum of $1,524, which was then due from the 
Lloyd Mercantile Company to the appellants. The bill further charged: That 
on the 20th day of September, 1889, the flrm of Lloyd & Co. applied to the 
flrm of James H. Walker & Co. to niake a purchase of merchandise on crédit, 
whereupon said Tallmadge E. Brown, for the pin-pose of Inducing the appel- 
lants to.extend such crédit, executed the foUowlng agreement, in the form of 
a letter, to wit: 

"Chicago, September 21, 1889. 

"Messrs. James H. Walker & Co., Chicago, 111.— Gentlemen: I beg to advise 
you that the loan of flfteen thousand dollars, Memphis bonds, made by me 
to Mr. J. C. Lloyd for the use of Messrs. Lloyd and Company, Ellensburg, 
Wash. Ter., is with the understanding that any Indebtedness they may be ow- 
ing you at any time shall be pald before the retum to me of thèse bonds, or the 
value thereof, or that thèse bonds, or the value thereof, are at the risk of the 
business of Lloyd and Company, so far as any claim you may hâve against 
said Lloyd and Company Is concemed. 

"Yours, truly, T. E. Brown." 

That, In reliance on the agreement evideaced by the aforesald letter, Walker 
& Co. thereafter extended crédit to Lloyd & Co. in the sum of about 
$13,000, between August 20 and December 11, 1889. The bill further alleged 
in substance that Lloyd & Co. failed on December 25, 1889, owing Walker 
& Co. at the time about $13,000, no part of which has yet been pald; 
that prlor to said f allure Lloyd & Co. surrendered and returned to said Brown, 
without considération, the Memphis bonds aforesald; and that on the death of 
Brown, in the month of May, 1891, they passed into the custody of his admin- 
istrators, as assets of his estate. 

The answer of the défendants denied, among other things, that Tallmadge 
B. Brown, In his lifetime, was a stockholder of the Lloyd Mercantile Company, 
or that he had transferred the Memphis bonds in question to that corporation 
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In payaient fOr stock,' as was allegéd la ithe blU, or that he was In any wise re- 
teponsible for any of the debts of the mereantile company when it ceased to' 
do business,, and wlien the firm o( Hoyd & Ob. was formed. It averred in 
substance that prior to the 9th day of May, 1889, Brown loaned the bonds 
now< to oontrovprsyito the Ifloyd Mercantile Company to enable it to raise mon- 
ey, and that sald company, prior to May 9, 1889, pledgçd sald bonds to secure 
a debt -whlch It then owed In the clty of Ohlcago; that the bonds remalned. 
pledgpd t^ secure sald Indebtedn^ss of the mercantile company on the 21st day 
of Septgniber, 1889) when the aforesald letter was written by Brown to Jamos 
H. Walker & Co.; that Lloyd & Ca ,failed to pay this indebtedness when they 
were called upon to pay it, and that JBrown paid the same in the month of 
N<i>vemberi!1889, and received sald bonds from the pledgee; and that he after- 
wards, before his death, made a valid gift and dellvery of the bonds to hls 
wife, Anna L. Brown, one ofthé appellees, who was the pwner of the same in 
her owà iiglît when the biU WàS fûed. On' the JUîng of the answer, whlch dis- 
closed 'fie fact that Anna II. Brown hàd beeome the owner o( the bonds by a. 
gift mad© in thé llfetlin^ of heif àusbandj the appellants amended thelr bill 
of comi^int by maklng the sald Anna L. Brown a défendant. In her own 
right. ■■)■•* ^ ■ ■' '■" ■■■■■■ ■ 

The circuit court api)ears to bave dismlssed thé appellants' bill of cbniplaint 
npon the iground tbat the aforesald. agrément of September, 21, 1888, did not 
Gceate an équitable lUen upon the bonds, i"anflt that no other matters were stated 
in the biU or proycn on the trial wbich rgndered the case one of équitable 
cogBizance. Vida Walker v. Brown, 58 Fed. 23. 

Heniy S. RpblîftS, foir âppellaû^^^^ 
N. T. 'G.uej^s^vwr àppellee^, ;' ' 
Befope CALDWELL, SANBORîT,-ana THAYEE, Circuit Judges. 

THATtEE, Citcnit Juâge, aft'er fe'tatin'g the case as above, delivered 
the opiûian of the court. 

The ârst question: presented for considération by this court is 
whether thé letter of T. E. Brown to James H. Walker & Go., of 
date Septmbe* 21, 1889, had thei çfféct of creatiiig an équitable lien 
upon tl^e Mempiiis bonds thereinrefèrred to, iij favor of James H. 
Walker & Cô.jWhioht lien a ©ourt of chancery w^l enforce. In his 
work on Equity Jurisprudence, Mr. Pomeroy says, and the authori- 
tiés citéff by Mm ûifdoubtediy apport the proposition-— . 
"That e;\fery express;executory agreementin writing, whereby the contracting 
party siî:pciçntly fndics-tes an intefition tq make som© particular property, real 
pr pej'spn^l, or futjd, tliérein descripe^ pr îdehtiiled, a sectirity for a debt, or 
other oljlîkatlon, pr^^èrPby the party promises to convey or asslgn or transfer 
thé property as séçupity,. créâtes aiji'eqnitable lien upon the property so in- 
dîcàtéa,";Which is ënfprceable againaï tbë property in, the hands, not only of 
the original contrâctor, but of his helrs,„administrators, executors, voluntary 
assignées, aïîd purcbââers or încumbra^'^içers, with notice. tJnder like circum- 
stances, à iherely verbal agreement rnây, create a similar lien upon Personal 
property.':' .■ 3 Pom. Eq. Jur. § 1235, and cases thëre cited. 

The qijçsition arises, therefoce, w.hetlier there i^ to be found in the 
letter in qùestiouj vlewed in connection with the circumstances 
under wàich it waa written, an expression ofi an intention on the 
part of;!|f. E. Bi^^ now déçéà^M, or : a pj^pniiàe on l^s part, to 
ipake tHe pâirtictijàr bonds ^èlfërrèd. to in thele^tter â sécurity for 
wliateveiî crédit tlie.firm of James H. Walker. &Co. might there- 
after extendto' Lloyd & Co. This letter appears to hâve been vprit- 
tenby an, agent of Janies H. Walker, & Co. at the cityot Chicago, 
a:iiijî!!t|);,;ia^e bei^u sent to thé d^Céajâeiî àt hîs résidence in the çity 
pf Il|€8-JiIoines, ibwa, where it; wa? signed by Mm, and retumed 
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through the mail to thé appellants. The record shows in substance 
that Lloyd & Co. applied to the appellants to purchase certain mer- 
chandise on crédit, and, at the time of such application, made a 
statement of the flrm's assets and liabilities. At this interview 
the fact was disclosed to the appellants, and they appear to hâve 
been aware of the fact before the disclosure was made, that lloyd 
& Co. were indebted to T. E. Brown in the sum of $15,000 for bonds 
of the city of Memphis which he had loaned to the flrm, and which 
were then hypothecated to the Union National Bank of Chicago to 
secure a loan for that amount, which the flrm of Lloyd & Co. was 
obligated to pay. The appellants refused to extend crédit to Lloyd 
& Co. unless T. E. Brown, the owner of the bonds, would sign an 
agreement with respect to the retum and surrender of the same 
which was satisfactory to the appellants. Thereupon, at the sug- 
gestion of Lloyd & Co., Mr. William A. Mason, in behalf of the flrm 
of J. H. Walker & CO., dictated the aforesaid letter, as containing 
such an agreement as would be satisfactory to his principals, and 
would induoe them to extend crédit to Lloyd & Co. With référence 
to his motive in formulating the letter which was subsequently 
signed by the deceased, Mr. Moore testified, in behalf of the appel- 
lants, as follows: 

"We imderstood that Mr. Brown was a partner in the Uoyd Mercantile Com- 
pany, or held stock in the Lloyd Mercantile Company, and that in making this 
change from the Lloyd Mercantile Company to Lloyd & Co. he had be- 
come a créditer, Instead of a stockholder, and we insisted that he must take 
the same position that he had before, so far as we were concemed; that the 
capital of Lloyd & Co. must be flfty thousand dollars, or about that, the same 
as of the Lloyd Mercantile Company." 

We think that' the letter of September 21, 1889, when considered 
by itself, without the aid of paroi testimony, is fairly susceptible of 
but one interprétation, which is well stated in the foregoing extract 
from the testimony of the person by whom the letter was drafted. 
The appellants were ad\ised that Brown had loaned Lloyd & Co. the 
sum of $15,000 in Memphis bonds, which was being used by the 
flrm as a part of its capital. They were willing to extend crédit to 
the flrm to a certain amount, if Brown would agrée that the money 
thus loaned should not be withdrawn until the indebtedness of Lloyd 
& Go. to the appellants was paid, and that until such time the 
loaned capital should remain at the risk of the business of Lloyd & 
Go. The only undertaking on the part of the défendants' intestate 
that can fairly be extracted from the letter is a promise on his part 
that the capital loaned to Lloyd & Co. should not be withdrawn 
until the appellants' debt was paid. It is manifest, however, that 
the décèdent did not intend to give the appellants a lien upon the 
Memphis bonds for the payment of such indebtedness as they might 
allow Lloyd & Co. to contract, and that he did not even intend 
to obligate himself to leave said bonds in the possession of Lloyd 
& Co. until such indebtedness was paid and extinguished, for his 
promise was clearly in the alternative, — that said "bonds, or the 
value thereofj should be at the risk of the business of Lloyd & Com- 
pany," so far as the appellants' claim was concerned. It will hardly 
admit of a doubt, we think, that within the contemplation of both 
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parties to the agreement of Septembei* 21, 1889, the deceased had the 
right at any time to -withàmw the Memphis bonds from the custody 
of Lloyd & Co., provided he left other securities of equal value, either 
money or property, in the hands of that firm, subject to the vicissi- 
tudes of its business. Indeed, the bill of complaint appears to hâve 
been drawn upon the theory that the deceased had the right to with- 
draw said bonds on the cohdition last stated, and that he had no in- 
tention of creating a lien thereon, for the bill contains the following 
allégation: 

"Your orators were also unwilling to extend any crédit to sald Lloyd & Co. 
after and so long as sald fifteen thousand dollars of Memphls bonds were 
witlidrawn from sald assets, and redellvered tosaid Brown as and for his own 
property; and thereupon the sald Brown, for the pnrpose of induclng your ora- 
tors to permit the withdrawalby said Brown of said bonds, and to extend to 
liloyd & Co. such fm-ther crédit iln the sale of merehandise as sald Uoyd & Co. 
might désire, promised and agreed in a writlBg duly signed by sald Brown 
^Ith yonr orators on the 21st day of September, 1889, that, in considération of 
your orators' extending furthër crédit to sald TJoyd & Co. as aforesaid, any 
indebtedncss that sald Lloyd & Co. should be owlng to your orators at any 
tlme should be pald before therei should be returned to him, said Brown, the 
said Memphls bonds so loaned to sald Lloyd as aforesaid, or the value thereof." 

,We must accordingly cdncur in the view which appèars to hâve 
been taken by the circuit court, — that the testimony failed to es- 
tàblish the existence of a lien, either légal or équitable, so far as the 
bonds now in controversy are concemed, and that at most it only 
tended tô show that the deceased had violated his agreement not to 
withdraw the amount of capital which he had loaned to Lloyd & 
Co. untU the debt of the appellants wa» paid. We must also con- 
cur in the further view of the circuit court that a court of law is com- 
pétent to afiord adéquate relief for a breach of contract of that 
nature, The resuit is that the bill was properly dismissed, unless it 
be true that even in the absence of a lien the appellants had the 
right to go into a court of equity for an assessment of the damages 
which they had sustained. 

This brings us to the considération of the second proposition main- 
tained by counsel for the appellants, — that even in the absence of a 
lien, as charged in the bill, the complainants below had the right to 
sué In equity for the enforcement of their demand. The contention 
ih this respect goes to the extent of asserting that the holder of a 
purely légal demand against the estate of a deceased person may 
sue in equity in the United States circuit court, for the proper district, 
for" the establishment of hiS claim, if he happens to be a nonresident, 
and that in aid of sùch proceeding the court may take to itself the 
administration of the decèdent's estate. The argument by which 
this conclusion is reached is very brief, and is to the following effect: 
It is said that the equity jurisdiction vested in the fédéral courts 
■ is such as was exercised by the high court of cManceriir in England 
at the adoption of the fédéral constitution, and that the English 
courts ôf chancery hàd jurisdiction ofbills to enforce the due ad- 
niinistraition of the estâtes of deceased persons. The proposition, 
if tenable, is certainly startling, — that, notwithstanding the elab- 
brate code of laws now in force in most of the states of this Union 
regulating the subject of administration, the fédéral courts, as 
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courts of equity, may nevertheless administer the estâtes of deceased 
persons at the instance of a nonresident creditor. WMle there are 
some expressions to be found in adjudged cases which perhaps give 
color to such an assertion, yet we think tliat it will be found on a 
careful view of the subject, and the circumstances under which such 
utterances hâve been made, that there is in fact no substantial 
ground on which to rest the exercise of the large jurisdiction above 
claimed. In the case of l'ratt v. Northam, 5 Mason, 95, Fed. Cas. 
No. 11,376, one of the earliest cases toucliing this subject which 
is to be found in the fédéral reports, Judge Story held that the 
courts of the United States, as courts of equity, "possess jurisdiction 
to maintain suits in favor of legatees and distributees for their por- 
tions of the estate of the deceased, notwithstanding there may be by 
local jurisprudence a remedy at law on the administration bond in 
favor of the party." The facts disclosed in this latter case made it 
one of équitable cognizance on the ground of fraud. The proceed- 
ing was in substance a bill in equity to avoid a final judgment of a 
probate court settling the accounts of an administrator, which judg- 
ment had been obtained through the fraud of the administrator. 
Suits of that nature may doubtless be maintained in the national 
courts. In the case of Hagan v. Walker, 14 How. 29, 33, the foUow- 
ing statement is found: "That a single creditor may maintain a bill 
against an administrator of a deceased debtor for a discovery of 
assets, and the payment of Ms debt, there can be no doubt." But 
this was said with référence to a case of which a court of equity, 
State or fédéral, clearly had jurisdiction on well-established équitable 
grounds, it being a case in which a judgment creditor of the de- 
ceased sought to reach property in the hands of a third party that 
had been conveyed to him by the deceased, in his lifetime, with in- 
tent to defraud his creditors. The case of Union Bank v. JoUy's 
Adm'rs, 18 How. 503, is also referred to, and apparently with great 
confidence, in support of the appellants' contention. That was a 
case, however, in which the complainant had obtained a judgment 
against the administrators of Jolly in the fédéral court pending the 
administration. The administrators refused to recognize or pay 
any part of this judgment, although they had assets in their hands, 
and were about to distribute such assets among the heirs of the 
deceased, claiming, as it seems, that the fédéral judgment was 
barred because the demand on which it was founded had not been 
allowed as a debt of the intestate, by certain commissioners appoint- 
ed by the probate court, pursuant to state laws, to audit claims 
against the decedent's estate. On a, bill filed by the complainant 
to compel the administrators t« recognize and pay the judgment ob- 
tained against them in the fédéral tribunal, it was held in eflfect 
that a law of the state limiting nonresident creditors of deceased 
persons to suits in the state courts for the purpose of establishing 
their demands would not be enforced, and that such nonresident 
creditors had the right to establish their claims by a suit in the 
appropriate fédéral tribunal, and that when sb established they 
were entitled to récognition in the distribution of the assets of the 
deceased. 

v.63F.no.2— 14 
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In thelcase ol0reen% AÛûi'rs v. Creigrhton, 23 How. 90, the prinoi- 
pal question discussed was whethep a. nonresident créditer of a de- 
«eased person wà» ©Dtjtied to stïe io the fédéral court of the proper 
district for the establishment of his demand, notwithstanding the 
provisions of a state «tatute which required ail demands against 
the estâtes of deceased persons to be allowed by the probate court. 
The court answered thisinquiry in the affirmative, following its dé- 
cisions in Suydam v. Jîi"oadnax, 11 Pet. 67, and Union Banlc v. 
Jolly's Adm'rs, supra." ItwiU be observed in this case that, A\:hen 
the court reached the décision of the question whether complain- 
ant's demand was one which entitled him to come into equity for 
its enforcement, it rested its décision upholding his right to sue in 
that forum upon the ground that a portion of the assets sought to 
be recoyeyed were in the hands of the surety of the administrator 
of the deceased debtor, who had been joined as a défendant in the 
bill, and that as against; such surety it was necessary to obtain a 
discoveryJLn : equity. The décision, in question f ails far short of 
^stablishing the proposl<;ioB contended for in the case at bar,— that 
upon, ani ordinary légal demand against the estate of a deceased 
persoaja suit can be maintained in equity as well as at law against 
his adnriini^trator or exécuter. Since the décision in Grreen's 
Adm'piiV,€Sreighton, establishing the right of a nonresident créditer 
to sue iO' the courts of the United States for the establishment of 
his demand: against the estate of a décèdent, it has been ruled in 
YonleyiV. Xavender, 21. Wall. 276, that the crédite? se obtaining a 
judgment in the fédéral tribunal caiBnet on thataccount take out 
an exception against the property of the deceased and cause it te 
be sold, but muBt corne into the probate conrt efi the state, and 
take Buchl g, share of the assets of the deceased m the administration 
la ws of the state allow to creditors of his class, Jt was held in this 
case, in substance, that the administration laws of a state are not 
merely rules of practiceior the courts of the state, but that they are 
laws limititg the rights of the parties, and that they will be 
observed by the fédéral courts in the enforcement of individual 
rights against the estâtes of decedents. See, aise, in this con- 
nection the «ase of Hess v, Eeynolds, 113 U. S. 73, 5 Sup. Ct. 377, 
which décides that a proceeding against an administrator for the 
establishment of a demand against his decedent's estate is a suit 
which is pemovable te the fédéral courts when the créditer and the 
administrator are citizens of différent states. Another case sup- 
posed to hâve an important beariijig on the subject in hand, from 
which lengthy quetations hâve been made by counsel, is Payne v. 
Hoek, 7 Wall. 425, 430. The gênerai statement is found in this, 
as in «orne other cases, that "the equity jurisdiction conferred on 
the fédéral courts is the same that the high court of chancery in 
Englaud ppssesses." Butin that case it appeiared that the admin- 
istrator had grossly mismanaged the estate of fte deceased; that 
he hadimade false settlements with the probate, court,-— flled a f al se 
inveafe>ry therein; and that by thîs and other fraudulent means he 
had induced a nonresident distributee, who was the complainant, 
to sell her interest in the estate to the administrator for a grossly 
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inadéquate considération. The main purpose of the bill appears 
to hâve been to cancel the alleged fraudulent purchase of the dis- 
tributee's interest, and to obtain a decree against the administrator 
for its full value. There can be no doubt, we thinb, that the bill in 
this latter case contained allégations which entitled it to be enter- 
tained on that ground, and that it was so entertained, rather than 
upon the theory that the mère fact that an administrator was a 
party défendant rendered it a case of équitable cognizance. Proba- 
bly the most elaborate as well as the latest expression of the views 
of the suprême court of the United States on this interesting sub- 
ject is to be found in the case of Byers v. McAuley, 149 XJ. S. 608, 13 
Sup. et. 906. In that case it was held, in accordance with well- 
established principles, that a, non résident creditor of an estate may 
establish a demand against the same by a suit in the fédéral court; 
also, that a nonresident distributee may establish his right to a 
share in the estate, and enforce such adjudication against the ad- 
ministrator personally, or his sureties, or proceed in any way 
which does not disturb the actual possession of the property by the 
state court. But it was said in that connection that the fédéral 
courts hâve no original jurisdiction in respect to the administration 
of decedents' estâtes, and that they cannot, by entertaining a suit 
against an administrator, as they may do in some cases, invest them- 
selves with authority to détermine ail claims against it. Looking 
at the circumstances which gave rise to the last-mentioued décision, 
we find the fact to be that the debts of the estate had been paid, 
and that the administration proceedings had reached that point 
Vr'hen it was the duty of the administrator to make distribution of 
the estate among those entitled to it. At this juncture a contro- 
versy appears to hâve arisen between the administrator and a non- 
resident distributee as to the amount of the latter's share in the 
estate, the détermination of which controversy depended in part 
upon the true construction of the laws of descent of the state of 
Pennsylvania, and in part upon the question whether a testamentary 
clause in the will of the décèdent, which was inefficacious as a will, 
could be given effect as a valid déclaration of a trust. It was held 
in substance that a nonresident distributee was entitled to hâve 
both of thèse questions decided by the appropriate fédéral tribunal. 
The court did not décide, however, as is now contended, that the 
holder of an ordinary légal demand against the estate of a décèdent 
may go into a fédéral court sitting in equity to establish the same 
merely because his demand is against a dead man's estate. More- 
over, it clearly appears in the case last cited that the cause of action 
was one of équitable cognizance, inasmuch as it involved the ex- 
istence and enforcement of a trust 

The cases to which we hâve thus referred serve to illustrate the 
extent and the appropriate limits of the jurisdiction which the féd- 
éral circuit courts now exercise in matters pertaining to the admin- 
istration of the estâtes of decedents. They hâve an undoubted 
jurisdiction to establish demanda exceeding $2,000 against the es- 
tâtes of deceased persons, when that jurisdiction is in^-oked by a 
nonresident creditor; and, if the demand sought to be enforced in 
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thefedèrâî court by a nonresident creditop happens to be of an 
équitable nature, it may undoubtedly be enf orced by a suit in equity, 
as distin^ished from a suit at law. Speaking generally, we liave 
no doubt that a nonresident may enforce any right or claim which 
he happens to hâve against the personaJ représentative of a deceased 
person by à bill in equity in the appropriate fédéral tribunal, when 
such right or claim pertains to any of the recognized heads of 
equity jurisprudence, or when, for any reason, a court of law is 
unable to afford adéquate relief. But the authorities in question 
do not support the contention that, in a suit to establish a purely 
légal demand against the estate of a décèdent, the jurisdiction at 
law and in equity is concurrent so far as the fédéral courts are con- 
oemed. Nor do we perçoive any reason why the equity powers 
of thèse courts should be invoked to establish a purely légal demand, 
since it is manifest that, as courts of law, they are able to afford the 
same measuré of relief that can be obtained in equity. When a de- 
mand has been established in a fédéral court, whether at law or in 
equity, it cannot be enforced against the property of the décèdent 
by exécution in the ordinary form, but must await payment by the 
process Of administration in the mode provided by state laws, which 
are binding aJike upon the fédéral and state tribunals. Yonley v. 
Lavender and Union Bank v. Jolly's Adm'rs, supra. Moreover, the 
fédéral courts. On a bill âled to establish a demand against an es- 
tate, cannot take to themselves the full administration of the estate, 
when it is undergoing administration pursuant to local laws, as the 
English chancery courts might hâve done under a creditor's bill. 
Byers v. McAuley, supra. The power of the fédéral court ceases 
with the establishment of the demand, unless it becomes necessary 
to take f urther action for the purpose of compelling the administra- 
tor or executor to recognize the validity of the fédéral judgment 
and give it full force and effect as an adjudicated claim against the 
estate. In other words, the jurisdiction of thèse courts over the 
administration of estâtes is less extensive than that which was 
formerly exercised by the English chancery courts. Their juris- 
diction at best is but a limited one, depending as it does in ail cases 
either upon the existence of a fédéral question or diverse citizen- 
ship; and they are bound, like the state courts, to render a faith- 
ful obédience, within certain well-defined limita, to local administra- 
tion laws that hâve now rendered it possible to administer estâtes 
fairly and equitably without invoking the extraordinary powers of 
a court of chancery. Furthermore, the authority of the fédéral 
courts, as courts of equity, is circumscribed by the positive mandate 
of the judiciary act that "suits in equity shall not be sustained in 
either of the courts of the United States, in any case where a plain, 
adéquate and complète remedy may be had at law." Eev. St. § 
728. As we hâve before remarked, and as we now take occasion to 
repeat, a légal demand against a decedent's estate can now be as 
eflectually enforced by a suit at law as by a bill in equity, and there 
is no necessity for resortlng to the latter proceeding. No advantage 
is gained by suing in equity rather thân at law, for the decree in 
that forum must stop (Short with the ascertainment and allowance 
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of the creditor's demand; and if, in any case, or for any reason, it 
becomes necessary to take further action against the administrator 
to enforce payment of the allowance, the power of the court, as a 
court of equity, may be invoked in aid of a judgment at law as well 
as in aid of a decree in chancery. We are of the opinion, therefore, 
that as the claim inyolved in the case at bar was an ordinary légal 
demand, which grew ont of a breach of contract by the défendants' 
intestate, the complainants below should hâve sued at law to es- 
tablish the demand, and that the bill was properly dismissed. The 
decree of the circuit court is therefore affirmed. 



BOWDOIN COLLEGE et al. v. MBRRITT. 

(Circuit Court, N. D. California. July 23, 1894.) 

1. Law dp the Case. 

A décision on demurrer that the allégations of the complalnt, Including 
one that défendant trustées refused to sue, gave plaintifC cestul que trust 
a right of action, is the law of the case on motion to dismiss. 

8. United States Courts — Jubisdiction— Collusion. 

Refusai of trustées to sue, thereby enabling the cestul que trust to bring 
the action in a fédéral court, as involving a controversy wholly between 
citizens of différent states, will not be hdd coUusive, thus subjecting the 
action to dismissal under Act March 3, 1875, § 5, though they were willing 
the cestui que trust should bring the action, and were friendly to It, where 
they wonld not hâve sued under any circumstances, for the reason that 
they would hâve had to sue In a state court, and thought that an effort 
would there be made to unduly influence the 1ury. 

9. Samb — Efpbct op. Answer. 

Where, on the refusai of trustées to bring an action against a citizen 
of the same state, the cestui que trust, a citizen of another state, brings 
the action in a fédéral court, joining the trustées as défendants, the 
answer of the trustées, admitting ail the allégations of the bill, including 
one that they refuse to sue, does not show that they hâve changed their 
attitude, and are no longer antagonistic to the complainant, and thus de- 
prive the fédéral court of jurisdlction of the action, as one no longer be- 
tween citizens of différent states. 

Action by the président and trustées of the Bowdoin Collège, and 
others, against James P. Merritt, Frederick A. Merritt, and others, 
to remove a cloud from title. A demurrer to the bill was overruled 
(54 Fed. 55), and the cause was then heard on application to file a 
Bupplemental bill, and for an injunction. Leave was given and a 
preliminary injunction granted (59 Fed. 6), and défendant J. P. 
Merritt now moves to dismiss. 

Blake, Williams & Harrison, E. S. Pillsbury, and Bobert Y. Hayne, 
for complainants. 

H. W. PhUbrook, Arthur Eodgers, J. C. Martin, A. A. Moore, and 
Geo. E. B. Hayes, for respondents. 

McKENNA, Circuit Judge (oraUy). The nature of this action 
has been heretofore deûned by Judge HAWLEY (54 Fed. 55), in 
passing on the demurrer, as one to quiet title, and the facts hâve 
been so often stated that it is unnecessary to state them again. 

The action is brought by the collège and certain persons as bene- 
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ficiaries of a trust deed made by one Catherine Grarcelon to the de- 
fendants Stanley and Purington. Tlip plaintiffs sue, for themselve» 
and ail pthers interested under tlie deed) to enjoin J. P. Merritt from 
asserting daim tp the pr^operty desfiriteed.in the deed, contrary to a. 
contract it is ajleged he made with .MiPs. Garcelon, and thereby em- 
barrass or preyent the exécution of the trust. Bowdoin Collège is 
a citizen of Maine, and Stanley and Purington and Sf^erritt are citi- 
zens of Ç^lifornia. The bill allèges that a demand had been made 
by ^e gowdoin Collège, of Stanley and Purington, to sue, and that 
they haâ refused. The défendant Merritt demurred to the bill, and the 
demurrer was overruled by Judge HÀWLEY, he holding complain- 
ants had a right of action. The défendant bas since flled a plea in 
abatement, which, at some length and with emphasis, charges that 
the action was instituted by Stanley and Purington, and that they 
were made défendants by false pretense, and that the demand on 
them to sue, and their refusai, was not in good faith, but that suit 
might be fraudulently prosecuted.in this court, and its Jurisdiction 
imposed on. Hence, it is claimed that the suit is collusive, under 
section 5 of the 'âct of March 3, 1875. 

. There is considérable controversy as to the proper interprétation 
of Judge EfAWLEY'S opinion, — whether the right of action in 
Bowdoin Collège depended upon the refusai of Stanley and Puring- 
ton to sue; or *as independent of this, and was sustained by its inter- 
est in the exécution of the trust; the défendant contending for the 
forpier, and the, çomplainants for thelatter, view. I shall assume 
that défendant is right, and consider thè case from this standpoint. 
This narrows the conti'oversy, and rejieves me from the labor and 
embàrraSsmèlii;pfdeciding a numberof points mâde and argued by 
counsel witli le^rning and ability. 

To support; iim jurisdiction of the court in this case, there must 
be a controtersy between citizens of différent states, and it must 
be conceded that thé bill' shows and the évidence establishes that 
the real intérests of Bowdoin Collège and Stanley and Purington 
are identical; and défendant claims, therefore, that plaintiffs and 
Stanley and Purington should be aji^nged on one side as parties 
against the Merritts on the other, and Nvlien so arrapged the suit is 
not wholly betWeen citizetis of différent states. In Détroit t. Dean, 
106 U. S. 537,' 1 Sup. et. 560, Dean, ^yh'6 was a citizen of New York, 
and a stocknolder in the Mutual Gaslight Company, a Michigan 
corporation, sued its directors, citizens of Michigan, and the city of 
Détroit. The court ordered the bill dismissed, nOt because Dean 
and the directors had identical intérests, but because the refusai 
of the latter to sue was collusive. Against the seemingly natural 
inference that, if the refusai had not been collusive, jurisdiction 
would hâve been entertained, the défendant urges that the point wa» 
not raised, and the case therefore is not authority. But I do not 
think it reasonable to assume that'the point would hâve escaped the 
vigilance and ability of the court and counsel in a case where juris- 
diction wfts ooîitegted. But this case does not stand al one. It 
cites Ha^es Y.: CMkland, 104 U. Si 450; and this, again, cites Dodgfr 
V. Woolsey, 1& How. 331. See> also, Davenport v. Dows, 18 Wall. 
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626; Memphis v. Dean, 8 Wall. 73; Taylor v. Holmes, 14 Fed. 507; 
Swopé V. Villard, 61 Fed. 419; Greenwood v. Freight Oo., 105 U. S. 
16. Thèse cases undoubtedly establish that a controversy may arise 
between a shareholder of a corporatioB and its directors, différent 
from tlie controversy between the shareholder and the otber de- 
fendants, wliich It is the object of the suit to settle, and in which 
the real and material interests of the stockholder and directors are 
the same. Or, if it may not be said that there are two contro- ' 
versies, it may be said, as was said by Justice Wayne in Dodge v. 
Woolsey, that the refusai of the directors to sue caused them and the 
shareholders "to occupy antagonistic grounds in respect to the con- 
troversy, which their refusai to sue forced him to take in défense of 
his rights." Their refusai was a hindrance to his rights. Dodge 
V. Woolsey was modifled by Hawes v. Oakland, as to what circuni- 
stances would justify a suit by a shareholder if the directors should 
refuse to sue; but a question of that kind is not raised by défendants, 
and probably could not be. Judge HAWLEY decided that the 
facts stated in the bill, combined with the refusai of the trustées to 
sue, gave a cause of action to plaintiffs, and this must be observed 
as the law of the case. 

Starting with this as the law, the inquiry is necessiarily confined 
to the character of the refusai, — whether coUusive or otherwise; 
that is, as the plaintiffs' right of action to sue dépends upon the re- 
refusal of Stanley and Purington to sue, the question is, was it sin- 
cère, — expressing a real resolution, — or was it feigned to give a cause 
of action to plaintiffs? I cannot conceive of a more difScult prop- 
osition to prove or disprove against the déclarations of the parties 
themselves, if they be crédible. The évidence in this case is very 
voluminous, and has been cited and commented on at great length 
and ability by counsel. It is impossible to review it. It clearly 
establishes that Stanley and Purington were willing that plaintiffs 
should sue, — maybe, urged them to do so; that they are friendly 
to the action; secured the consent of the other parties to it; ad- 
vanced trust money to plaintiffs after the suit was commenced, to 
purchase the interest of one of the Merritts. And a crédible wit- 
ness swears: 

"I met the judge [ineaning Judge Stanley] on Jackson street, and he walked 
up to the station, — up to the narrow-gauge station,— and we got to tailîing 
about this. In fact, I spoke to him about it. I said, 'I see, Judge. there is a 
suit brought by Bowdoln Collège;' and he said, 'Yes, I had that suit brought.' 
And I said, 'What object could you hâve in bringlng that suit?' He said, 'I 
had the suit brought so as to prevent them from coming into Alameda, before 
a jury, to try this case.' " 

But this is not inconsistent with the fact firmly sworn to by 
Stanley, that he and Purington would not hâve brought suit in the 
state court, which is made by Judge HAWÈEY the condition of plain- 
tiffs' right to sue, and of the jurisdiction of the court. Judge Stan- 
ley is a gentleman of high character, and it is not giving too much 
credence to his statement to believe it, against évidence which, 
though strong, is not inconsistent with it. Judge Stanley is sup- 
ported by the testimony of Mr. Young, treasurer of the collège. He 
testifies that at his flrst interview with Judge Stanley the latter told 
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ùim fhal the trustées woùld not sue. and repeated it at a second 
interview, and testiâes further, in efEect, that there was no collusion 
between the collège and Staiiley, If Judge Stanley believed what 
lie says he did, his position is not unnatural, — if he believed, as he 
testifles he believed, that a syndicate had been formed to def eat the 
trust, which would hâve power to influence a jury in the state court, 
and that to sue in the state courts would be, as he forcibly put it, 
"like putting his head between a lion's jaws," and that, therefore, 
he would wait, and make the best défense to any attack that should 
be made- But défendant insists he had no ground for his belief, or, 
at any rate, none appears but his statement. An issue on this 
would be fruitless. It could not be so conclusively established as 
to disprove his belief. If s6, it would seem to prove too much, and 
would leave him without motive, or that motive at least to collude 
for a suit in the fédéral court. The record shows no other motive, 
except his déclaration that he would not assume the chance of pay- 
ing the expense of the suit out of his own pocket, as he might hâve 
to do under a décision of the suprême court of the state to the 
efEect that an exécuter could not spend any part of the estate to sup- 
port his testator*» will. This also is denied by défendant, but, if 
the déniai can be supported, Stanley then is left without motive 
to seek a fédéral court. 

Défendant, however, contends that, if the plaintiff and Stanley 
and Purington were antagOûistic when the suit was brought, the 
answer of the latter shows that there is now no controversy between 
them and plaintifEs. The answer admits the allégations of the bill, 
except as to the possession of one pièce of land. In support of 
their contention, counsel cite Bailroad Co. v. Ketchum, 101 U. S. 289. 
In this case the Pacific Eailroad, a Missouri corporation, mortgaged 
its road and other property to Henry F. Vail and James D. Fish, 
trustées, citizens of New York, to secure a proposed issue of bonds 
amounting to about $4,000,000. It was a third mortgage, the prop- 
erty being covered by other mortgagés, and contained clauses pro- 
viding for foreclosure if interest should not be paid. Default was 
made in the payment of one of the installments of interest, and 
Ketchum, a citizen of New York, commenced suit, claiming to be 
the owner and holder of iflauy of the bonds, in behalf of himself 
and other bondholders. Vail and Fish and the holders of the prior 
mortgagés were made défendants. The latter may be omitted from 
consideïation. As to Vail and Fish the bill alleged that : 

"Your orator further shows unto your honors that an application has been 
made by your orator, on behalf of himself and other holders of bonds secured 
by sald mortgage, to the défendants Henry F. Vail and Henry D. Ifish, to 
take proceedlngs to f oreclose thè aforesald mortgage, and to protect the in- 
terest ofijour orator and such other holders, but that no such proceedings 
hâve- been takffû, and, as your orator Is Informed and belleves, some doubt 
Is expressed whether, under such mortgage, they havé the right to institute 
such Éiréceedings, or any proceëdiSigs thereunder, by reason of the nonpay- 
ment of the Interest due Noyeniber 1, 1875, and for such reason prefer not to 
take such proceedings; and your orator, being apprehensive that his inter- 
est, and thé interests of other holders of like bonds, may be serlously affected 
by deiay In the Institution of proceedings to f oreclose said mortgage and to 
cbtaln possession of sald property, has brought this action in his own behalf. 



BOWDOIN COLLEGE V. MEKRITT. 217 

and on behalf of ail others simllarly situated, and holding like bonds securèd 
by said third mortgage, and bas made said Vall and Fisb parties défendant 
berein." 

Vail and Fish answered, admitting the allégations of the bill, and 
concluded as follows: 

"And tbese défendants, as trustées of tbe several and varied Interests of 
tbe bondbolders secured by said deed of trust, submit the same to tbe judg- 
ment of this honorable court, that the same may be duly provided for and 
protected, and ask that they may bave such relief, including an allowance for 
tbe costs and expenses berein, as to your honorable court may seem meet." 

It was objected that as Vail and Fish, and certain other défend- 
ants, were citizens of the same state with Ketchum, the suit was 
not between citizens of différent states, and therefore not within the 
jurisdiction of the circuit court. Answering the objection, the court 
said: 

"For the purposes of tbis appeal, we need not inquire when tbe circuit court 
flrst got jurisdiction of thls suit It is sufflcient if it had jurisdiction when 
the decree appeaied from was rendered." 

Then, after considering the relation of other parties to the suit, 
the court further said: 

"This leaves only to conslder the position occupled by Vail and Fish. When 
the suit was begun, as well as when the decree was rendered, tbey were trus- 
tées of the mortgage under which Ketchum and bis co-complainants claimed. 
No allégations were made against them. Ail that was said about them was 
that they doubted their rigbt to proceed. There was no antagonism between 
them and Ketchum and bis associâtes. He wanted them to proceed. They 
did not know that they bad tbe légal rigbt to do so. In the meantime be, 
thinking bis own rights, as well as those of bis assoclate bondholders, would 
be injuriously affected by delay, commenced the suit to get done just what 
the trustées, if they bad been wiUing to proceed, might bave done. Whatever 
he did was for the trustées, and in tbelr bebalf , and he really had no power to 
do more than they migbt bave done If they had been so inclined. It is need- 
less to inquire what might bave been the resuit if they bad seen lit to dispute 
the rigbt of the complainant bondholders to go on. They did not do so, but, 
on the contrary, before the decree was rendered, came in, and substantially 
availed themselves of the suit which had been begun, so that in the end the 
suit, in légal efCect, became their suit. Although nominally défendants, ac- 
cordlng to the pleadlngs, tbey voluntarlly, in the course of the proceedings, 
arranged themselves on the same side of the subject-matter of tbe action with 
the complainants. This tbey had tbe légal rigbt to do. After that, clearly, 
the controversy was between citizens of one or more states on one side, 
and citizens of other states on tbe other side; and when the decree wasren- 
deied tbe only tbing to be done was to foreclose the mortgage sued on, as 
between the trustées of the mortgage, acting with their beneficiaries and the 
railroad. Of such a suit tbe circuit court had jurisdiction, and its decree is 
consequently binding on the parties untll set aside in the regular course of 
judicial proceedings." 

It will be observed that the court said there was no antagonism 
between Ketchum and his associâtes and Vail and Fish. They had 
not refused to sue. They had only doubted their right to proceed. 
The case, therefore, is not like the one at bar. In the case at bar 
the allégation of the bill is that Stanley and Purington refused to 
sue, and their answer admits it The answer does not show that 
their attitude or resolution had or has chahged. I do not think 
that the plea in abatement is sustained by the évidence, and it is 
therefore overruled, and the motion to dismiss is denied. 
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J'TWs case was fe6iisidei*ga. by mysélf'iû conjiiïiction with Jiidge 
ÉlÉWLÉY, and I am sLutiidrîzed by t'îm to say he cdncùrs in this 
mling. 

BRISTOL et al. V. SCRANTON et aL 

(Ôlreuit Court of Appeals, Third Circuit. September 14, 1804.) 

Corporations— Consolidation— Personal Agïieement of Offiûers— Liabti.- 

ITT 1*0 iSTOCKHOLDEKg. 

■WiJuere, the président of a corporation, in condueting a, consolidation 
wltK aiiotlier corporation, ftilly protects the intérests of his corporation, 
the,ïatter is not èntitled to the conslderànon eoming to him for his per- 
"SoiftHl agreement with thfe otlier corporation that he would not, for a 
numbef of years, langage in the business eondUQted by such corporations,— 
this belng insisted on by the other corporation as a condition précèdent 
to consolidation,— his intérests not being thereby rendered antagonistic 
t<J tiiôiàè of his corporatioài ' 

Appeal from the Circuit Court of the United States for the 
Wçp|;erQ, District ofPennsylvania. 

Suit by Louis H. Bristol and others against William W. Scranton 
and another, for an accounting. From a decree for défendants (57 
Fed. XOLplaintiffs appeal. Àffirmed. 

Héhrjr Stoddard, Samuel Dickson, and Bichard C. Dale, for ap- 
pellant?. , 
T>. T. Watson and John McClave, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and GREEN, l^is- 
trict Juâges. 

GrREEN, District Judge. The bill of complaint in this cause 
was flléâ by Louis H. Bristol and others, stockholders of the 
Scranton Steel Company, a corporation organized under the laws 
of Penïisylvania, and doing business at Scranton in said state, 
against William Walker Scranton and his brother Walter Scranton, 
who Tïj^re respectively the président and vice président of the said 
Steel Company, to compel them to transfer and assign to the Scranton 
Steer Company, for its beneflt and behoof, certain bonds or money 
obligations made and executed by another Pennsylvania corpora- 
tion, the ÏJackawanna Iroû & Steel Company, and by it delÏA'ered to 
the said défendants under thèse circumstances, as appear from the 
proofs in the case: The Scranton Steel Company and the Lacka- 
wanna' Iron & Coal Company were both engaged in tlie manufacture 
of steel rails at Scranton, Pa., and had been for years, and were at 
the date^ of this transaction, engaged in active, if not hostile, compé- 
tition, possibly to the flnancial injury of both. Certain gentlemen 
interested in the Lackawanna Company determined, if possible, to 
harmonize thèse antagonistic intérests, and conceived the plan to 
consoliâate into a new corporation, to be known as the Lackawanna 
Iron & Steel Company, the rital corporations. Negotiations looking 
;t« this end were thereiipon opened by them with the défendants, 
who were the représentative offlcers of the Scranton Company, 
which were carried ,oh with varylng success for some time. At 
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last, however, in January, 1891, after carefui considération and 
th.orbugh discussion 6f the scheme of consolidation by the parties 
interested, ît w'as flnally agrieed to; and a form^ii agreement in 
writing, embracing in détail the terms of the merger and union, was 
lawfuUy executed by both of the coutracting parties. By it the 
business interèsts ahd plant of the Scranton Steel Company and 
of the Lackawanna Iron & Coal Company were merged and Con- 
solidated, and transferred to a new corporation, styled the Lacka- 
wanna Iron & Steel Company, whicb became in fact the successor, 
in ail things, of the two consolidating corporations. Simulta- 
jieously with the consummation and exécution of this contract of 
consolidation, another agreement was entered into by the Lacka- 
wanna Iron & Coal Company and by thèse défendants, wherein it 
Tvas covenanted and agreed as f ollows ; 

"Article of agreement made this nlnth day of January, In the year one thou- 
sand eight hundred and nlnety-one, between the Lackawanna Iron and Coal 
Company, a corporation of the state of Pennsylvania, party of the first part, 
and William W. Scranton, in said state, and Walter Scranton, of East Orange, 
in the county of Essex and state of New Jersey, parties of the second part. 
Whereas, with the approval and consent of the parties of the second part, the 
party of the first part has entered into a certain contract wlth the Scranton 
meel Company for a consolidation of thelr manufacturing Industries, bearing 
even date hère with: Now, theretwe, In considération of the maklng and 
exécution of sald contract, and of thèse présents and the covenanta herein 
contained, the parties hereto hâve agreed to and wlth each other as foUows: 
First That, upon the complète exécution of sald contract between the Lacka- 
wanna Iron and Coal Company and the Scranton Steel Company, the 
party of the flrst part wlll assign, transfer, anadfeliver to the parties of 
the second part $350,000 of the mortgage bords of the Lackawanna Iron 
and Steel Company, described and provlded for in sald contract Second. 
And In considération thereof the said parties of the second part agrée that 
they will not, nor will either of them, engage, directly or indirectly, in the 
manufacture of steel in any new competing works not now existing in any of 
the northern states of the United States, including Maryland, Virginia, and 
West Virginia, for the term of ten years from and after the complète exécu- 
tion of said contract; that they will at once procure and deliver to sald iron 
Company the assent of the Scranton Gas and Water Company to the asslgn- 
ment of the contracts with that company specified and described In sald con- 
tract between the Lackawanna Iron and Coal Company and the Scranton 
Steel Company. Third. That this contract shall be binding upon, and inure 
to the benefit of, the successors, executors, administra tors, and assigns of each 
of the parties hereto." 

This agreement has been fully carried out in ail its provisions 
by the contracting parties, and it Is with thèse bonds, so delivered 
to the défendants for and upon the considération in this agree- 
ment expressed, that this bill of complaint concerns itself. Quot- 
ing from it, its most material allégations, after setting forth the 
proposed scheme of consolidation, are as follows: 

"And your orators further show that as part and parcel of the said arrange- 
ment by which the consolidation of the business interests and plants of sald . 
two corporations was to be eftected, and the plant of said Scranton Steel 
Company was to be transferred to a new and single corporation, known as the 
Lackawanna Iron and Steel Company, said William Walker Scranton and 
Walter Scranton, while acting in said negotiatlons for and In behalf of said 
Scranton Steel Company, and as the dlrectors and agents thereof, in violation 
of tUe duty which, as said dlrectors and agents, they owed to said Scranton 
Steel Company and to the stockholders thereof, including yom- orators, con- 
«piring and confederatlng together to reçoive for themselves large sums of 
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money on securities or ityonds,; through and by means of t^ife sale, conveyance, 
and thinsfer oft substantiajly ^U the plant ànd prdperty of sald Scranton 
Steél Company to sàid proppsed new corportition, secrëtly, and without the 
KnoTl^leâge, assent, or coniéu^tiénce of the othér stockholders of sald Scranton 
Steel Gotnpany, or any of them, stipulated that the sum of three hnndred and 
flfty Ihousand dollars in bond»of sald new company, secured upon the prop- 
erty ôt sald new company, sbbuld, upon thé cQnsumniatlon of said consolida- 
tion, be paid to them peràônally and Indlvldtially, and for their own personal 
usé ahd beneflt, by the Làckawanna Iron and Coal Company. And your 
oratora allège that the obtalning and procurement of sald bdnds by the said 
William Walker Scranton and Walter Scranton, for their personal use, beneflt, 
and behoof, was in fraud ot the rlghts of âald Scranton SteeLCompany and 
of your orators, as stockholders thereof, and that In truth and in fact sald 
bonds werè In substance part and parcel of the considération paid by the 
Lackawanha iron and Coal Company for the transfer to said new company 
of tie manufacturing plant of sald Scranton Steel Company, pursuant to the 
terms of sald written agreement, and tilàt sai<i bonds belong, in equlty and 
good conscience, not to sald William Walkër Scranton and Walter Scranton, 
but to ^é said' SCranton Steel Company and to the stockholders thereof, rata- 
bly, m proportion to their several holdings of the stock df that company." 

Then, after stating that the plaintifEs are informed that the 
Scrantons allège that thè said securities were deliyered to and re- 
ceived by them in considération, upon their part, not to engage in 
business iîodividually, or as offlcers of any other corporation, in 
compétition with the purchaser, the bill déclares: 

"But your orators charge and aver that because and by vlrtue of the rela- 
tion whicb the défendants then held to said Scranton Steel Company, of which 
they were then offlcers and agents, they were dlsqualifled and prevented from 
taklng or holding such personal beneflt or advantage, and that the securities 
and bonds 80 recelved did in fact constltute a part of an en tire considération 
for the property and assets of said Scranton Steel Company conveyed as 
aforesaid, and it was the duty of the défendants to tum over and account for 
the same, and that in fact said securities ware given and received by the de- 
fendants becausé they were offlcers and agents as aforesaid of said Scranton 
Steel Company." 

The défendants, in their answer, while admitting the receipt of the 
bonds, deny in détail thèse allégations and charges, and thus is 
raised the issue in the case. 

A mass of testimony has been taken. Fortunately, it is not con- 
tradictoiy in its material points, or, at least, if apparently contra- 
dictory, it is easily reconcilable without questioning the yeracity of 
the witnesses. It was most thoroughly considered and weighed in 
the court below; and as we hâve reached, upon the same grounds 
and for the same reasons, the same conclusion as that learned court 
did, it would be useless répétition to cite the testimony at length. 
Sufflce it to say we thiak the évidence shows conclusively that, in 
ail things pertaining to the consolidation of thèse corporations, the 
défendants never once subordinated the interests of the corporation 
of which they were the representativefj to their own personal inter- 
ests, or for their own personal behoof» On the contrary, it is quite 
apparent that William Walker Scranton was, up to the very last, 
consistently ànd courageously asserting and insisting upon the 
rights of his corporation in ithe premises, and compelling their récog- 
nition and admission, although individually he was net especially in 
harmony with the proposed scheme of consolidation, not approving 
of its terms, and in very truth was striving his utmost to do awayj 
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with what might hâve seemed the wisdom and necessity of tlie act, 
by attempts to insure otherwise the financial eafety of his corpora- 
tion, and by other proposed business connections, directly antag- 
onistic to the idea of consolidation. In our opinion the transaction, 
as consummated, so far as the consolidation of thèse two companies 
is concerned, is ûot tainted by a scintilla of fraud on the part of the 
défendants. It was conducted openly and fairly; was brought in 
its earlier and later stages to the knowledge of a very large number, 
if not of ail, the stockholders interested, who were represented by 
the défendants; and the tenns of the consolidation, as flnally agreed 
upon, when submitted to the stockholders of the Scranton Company, 
including the CQmplainants, was approTed, not only with entire 
unanimity, but, as well, as a great "triumph." On tMs point of the 
case, we accept and paraphrase the conclusion of the court below, 
that the contract of consolidation was conceived in integrity of pur- 
pose, was born of good faith, and was indelibiy marked with the im- 
press of honor and fair dealing. 

But it is further contended on the part of the appellants that, 
admitting the transaction disclosed no actual fraud on the part of 
the défendants, yet the relation which they sustained to the Scranton 
Steel Company was of such a character that it forbade them to make 
a covenant, growing out of the main transaction, which would inure 
profltably to them personally, and that if such covenant were made, 
although made in good faith, the bénéficiai results must be givenand 
appropriated to their principal, the Scranton Steel Company, for its 
sole benefit It was ably argued on the part of the appellants that 
the policy of the law will not permit one party to a contract to agrée 
to pay to the confidential agent of the other contracting party a 
Personal compensation for effectuating the contract, and tiiat the 
case at bar fell directly within the ban of this principle. Undoubt- 
edly, it is a rule of the broadest application in equity that no one 
who bas fiduciary duties to discharge shall be permitted to enter 
into contracta or engagements, in which he bas a personal interest, 
which actually do conflict or may conflict with the interest which he 
represents, and which he is bound to protect. To uphold such pro- 
ceedings, — to justify such conduct, — would be contrary to public 
policy. The law does not permit ûduciary agents to subject them- 
selves to temptation to serve their own interests in préférence to 
those of their principals. An agent's interest and an agent's duty 
must be coterminous and harmonious. Thèse principles are per- 
fectly well settled. If they ruled this case there would be — could be- - 
no défense. But the answer to this contention of the appellants is 
to be found in the necessary lack of application of the principles 
stated to the facts of the case. The évidence makes it very clear 
that this Personal contract of the défendants, so strenuously object- 
ed to by the appellants, was not based upon the successful accom- 
plishment of ihe consolidation, nor did it spring from it. It did 
not corne in the character of payment or a reward, or a considération 
to the Scrantons for successfully effecting the consolidation. On 
the contrary, it was clearly a condition précèdent to any consolida- 
tion at ail. The représentatives of the Lackawanna Company in 
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fadt TlïtèfljtlrëfuBed to consideréonsôlidation, éXcept upon the terms 
that tMfe tîmèj^thfe àbilîty, the ttuèimess qualiflcatîoïis of the Scrantons 
shottia, 'ià^'i Iterai of years, belMg tô it. As a matter of expérience 
the lat'éka'^aïfûa Ccwnpaliy- knew thè disastroué effect of rivalry en- 
gine^èd'by thé défendaats. êtich rivalry must be surely and abso- 
lutely Mtoëâ^fûir a term, or a' cbusolidatioa wbuld be futile to ac- 
compliéh^Ke; desitéd resûlts. Hence'it was made by their repre- 
sentativeà.à'i^r&reqiiislte tô conSWidàtion that by the obligation of a 
solemrieOfeMnt the Scrantons Diust contract'^to ref rain f rom such 
rivalry. If sttch covenàût were made, then the consolidation might 
follow. ïf not, then cOûtinued and bitter war. The principle of equity 
which is relied npon justifies itself on the groulid that the agent's in- 
terest must in no wise or mahher conflict with or antagonize, or at 
least be diverse from, the interest of his principal. His fldelity in 
the dischàtge ôf thé duty cast upon him by thé relationship assumed 
must not be Wèalîeneé' by the délriand ot a personal interest. But 
in the case at bar the interests of the Scranton Company were not 
6hly stronglyi asserted "and fùlly protected by its chosen agents, 
thèse défendants, in thé' consolidation, but, as well, the assertion 
and protccteôli were Dladé possible, and only ào, by the consent of 
the Scrantéins to accept the bdnds in question as compensation for 
their rfetirément from ail rivalry w'îth the pi-oposed new corporation 
to be boM' of 'the consolidation. Hàd they refused to sell their time, 
théir expérience, their knowledge, their ability, the stoctholdêrs of 
the Scréintbn (3ompany never woùld hâve had the opportunity to 
Wire their congratulations to William Walker Scranton upon the 
successf ul âcMevemeht of the consolidation, and upon the great 
"triraûph" which he had Won for them. 'To quote from the exhaust- 
ive opinion' of Judge Acheson in the court below : 

"In no propèt sensé were \bè bonds In controversy a profit made ont of the 
agency or flduclary relationship which herè existed. They were not a gratu- 
Ity, nor weréithey paid t0 the Scrantons because of their fldueiary position. 
* * * The two contract)si were distinct In parties, subject-matter, and 
considération." 

Thèse conclusions, ao tersely expressed, answer completely the 
contention of the appellants. "We unhesitatingly concur in them. 
The resuit is that the judgment below is afflrmed. 



lîOËINSON T. HALL et al. 

(Circuit Court of ^ppeals, Pourth Circuit October 2, 1894.) 

NatiOjiJàIi Banks— InsoIiVENot ^Négligence of Directors — Peesonal Lia- 
BiiiTr.: 

DlrectoJ^s of a national bank left its managenjent for more than three 
years àlmbst whoUy toi its cashier, who had but little property, and of 
whom they' *equlred Ho bond; àa6f they knowlngiy permitted loans to bo 
made to indlviduals and firms largely In excess of the amounts allowed 
by law. Ttiey: also (falled to record jnortgages glven to secure large debts 
due tjie haJQk, éven àfter they were aware of its insolvency, and erroneous- 
ly advlsçd 'an examiner who had taken charge of the bank that it was 
BOt necessary to record them. Eeld, that the directors were personally 
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liablé for the losses caused by such neglect and mlsmanagement, and the- 
fraud and défalcations of the cashier. Briggs v. Spaulding, 11 Sup. Ct. 
924, 141 U. S- 132, dlstinguished. 59 Fed. 648, 'revetsed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of North Carolina. 

This was a bill by W. S. O'B. Rohinson, receiver of the First 
National Bank of Wilmington, N. C, against B. F. Hall, James 
Sprunt, D. G. Worth, G. Herbert Smith, and James H. Chadboum, 
directors of said bank, to charge them with perâonal liability for 
certain losses caused by their négligence. A demurrer to the bill 
was sustained. Complainant appeals. Eeversed. 

Thls is a suit by a receiver of a national banlî against its flve directors to ■ 
subject them personally to lusses sustained by the bank as the resuit of gross 
négligence In office on their part. The case was tried below on demurrer to 
the bill of complaint and amendments. The demurrer was sustained, and 
the question hère is whether the défendant dltectors were liable on the facts 
set out in the bill and amendments, whlch are to be taken to be true. Among 
the averments of the bill wère the followlng: The bank was organized and 
went Into business In 1866, and continued in opération until November 24, 
1891, when It suspended. Up to the tlme of suspension It was in good crédit^ 
and belleved to be safe and solvent by its creditors and stockholders. It 
was so held out to the public to be by the défendants, although the contrary 
was known to ail of them for more than two months before its suspension. 
This insolvency was carefuUy concealed from ail creditors of the bank ex- 
cept such as the défendants, from interest or favoritlsm, desired to protect. 
For some tlme before the failure most of the old and valuable customers of 
the bank. who habitually had considérable amounts on deposit, were left in 
ignorance of the bank's condition, while the défendants themselves, who 
were engaged in large commercial opérations, were carefully reducing the 
balances to their crédit to protect themselves from loss. How successful 
they were in this action wlU appear in the sequel. 

Défendant Worth, through a flrm of which he was head, and whose bal- 
ance had been more than $12,000 a year before, had reduced the balance to 
$1,324. Défendant Sprunt, although engaged in extensive opérations which 
requlred the use of heavy sums of money and a large bank deposit, had no 
balance In the bank on the day of failure, but had overchecked to the amount 
of $327. Défendant Smith, who, through a flrm of which he was head, had 
had large dealings with the bank, indicated by a deposit of $33,569 twelve 
months before the failure, had reduced the balance to $665 on the day of 
that event. Défendant Chadbourn dîd not keep an account with this bank, 
and had no funds to his crédit at its failure. Défendant Hall, who wa» 
président of the bank, and was the head of a mercantile flrm which had 
had on deposit a year before as large a sum as $14,700, had no balance in 
bank to the crédit of the flrm on the day of the bank's failure, and its ac- 
count was overdrawn for more than $150. The bill allèges that the assess- 
ment of 100 per cent, required by law to be made upon the shares of the 
stockholders on the failure of a national bank, togother witli its assets, will 
not meet the liabilities of the bank, and that a heavy loss will fall upon de- 
positors and creditors. Défendant Hall, the président of the bank, was paid 
a salary deenied adéquate to compensate him for a close, watchful, and 
faithful siiperintendence of the afCairs of the bank, a fact which constituted 
him trustée, with compensation, as well as director. 

The défendants, each and ail, in disregard of their officiai duties and trust, 
permitted the afiCairs of the bank to be conducted mainly by its cashier, Bow- 
den, leaving ail the moneys of the bank under his control, and its employés' 
under his direction. The bonds, stocks, cash, spécial dcposits, and ail other 
Personal property of the bank were left as much under the control of this 
cashier, Bowden, as if they had been his private property; yet no bond was 
required of him for the faithful performance of his duties, either by the 
président, Hall, or by the défendant directors. His bond should bave been 
in the pénal sum of not less than $15,000, This cashier, Bowden, was largely 
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Indebted to the bank, though he was not possessea of any considérable prop- 
enty. JIls paper had been earrled by the bank for years, and bis Indebted- 
ness to it had been Incrteased from year to year; ail of whlcb had been known 
to the défendants, who had not requlred from hlm a bond at any tlme. In 
tmththlB cashler, Bowdèn, was a hopeless insolvent, àad ilmmedlately upon 
the suspension of the bank fled the country, and bç^ame and remains a 
fugitive from justice, and po judgnient whlch could, bQ recovered agalnst 
him would( be' of any value;'; îhë'àïnount of the moilpys ' whicb this cashier, 
Botvideii, tidok from the bAliki and fraudulently converted to his own use, 
was, $9^783. Bte was cashier from 28th January, 1887, to November 24, 
18^1,— nearly flve years. n 

Thfi bill giyes in détail the metbods by which thls cashier defrauded the 
bank of severdl svtms of tnoney Whlch were parts of the aggregate default 
above stated; the fraudulent transactions beginnlng in February, 1888, and 
extending throHgh 1889, 1890* and 1891. Ona of thèse transactions is de- 
Bcribed; He took from the bank, and appUed to hls own use, $1,312.79, ef- 
fecting the scheme In the foUowing mapner; Smith: & Gilchrist belng the 
flrm of Which défendant gmith was the head, Bowden received this firm's 
check on the bank for $1^,719.79, and chargea its account with it He re- 
ceived the cbpck with the understanding that it should be applled to the 
payment of a Judgment held by the bank agalnst a manufacturing corpora- 
tion for $14,000, aad the remalning sum of $1,312.79 was to pay an overdraft 
of the company for the latt^ amoimt Instead of applying the whole amount 
of Smith & Gllchrist's check to the crédit of the majiufacturing company, 
Bowden applled only $14,000 to the payment of the judgment agalnst that 
company, drew out of bank tlje amount remalning due on the check, ap- 
plled thls to hls own use, and left the company still overchecked to the 
amount he had appropriated to himself, to wit, $1,312.79. This was in May, 
1891, six months before the failure of the bank. The défendant directors 
had in their officiai possession a mortgage, executed by one Mitchell, a debtor 
of the bank., which had not been recorded at the tlme of. its failure on the 
24th November, 1891. The mortgage was given by Mitchell to secure a d^bt 
he owed the bank, with an imderstanding with défendants that it should 
not be registered so long as the Interest on the debt should be paid as It ac- 
crued, and as nothing extraordinary should occur to make its registration 
necessary for the protection of the bank. This mortgage was never reg- 
istered by the défendants, even after the failure, and Mitchell made away 
with the property it eovered by putting a second mortgage on it, and his 
debt to the bank was lost So, also, the défendants had in possession on the 
day of the bank'8 suspension a chattel mortgage whlch had been given by 
a certain flrm of Northrops as security for a large indebtedness to the bank, 
pledging property to the value of $15,000. The défendants, instead of 
registering this chattel mortgage on or after the day of the bank's failure, 
omltted and neglected to do so, and left the Northrops in fuU possession of 
the property eovered by it, who did sell and dispose of the property to sueh 
an extent that the receiyer was not able to reallze from the security more 
than the sum of $Ç,000; the loss of the bank from the failure of défendants to 
register belng $9,000. The défendants were guilty of slmilar négligence in 
regard to a mortgage held by them of one Boatwright, executed to secure a 
debt origlnally of $1,000 due to the bank, but which had been reduced to $600. 
The défendants failed to record this mortgage when the bank suspended, and 
thereby enabled Boatwright to dispose of property eovered by it to purchasers 
for value to such an extent that the bank realized only $300 from the debt, 
and lost the rest. Not only did the défendants fail themselves' to record the 
Mitchell, Northrop, and Boatwright mortgagcs at or after the failure of the 
bank, but défendant Hall, who was its président, advised the examiner who 
flrst took charge of its afiCalrs under the orders of the comptroller of the cur- 
rency that it was unnecessary to do so, and thereby caused such delay in tie 
registration that heavy losses resulted to the assets of the bank. 

Although thls bank, in respect to the amount of its capital stock, was pro- 
hiblted by law from lendlng more than $25,000 to any one indlvldual or flrm, 
yet thèse défendants, contrary to law, did lend of the funds of the bank to the 
Northrops, who hâve been mentioned, to the amount of $45,000, and to one 
Kerchner an amount of not less than $40,000, from whlch excess of loans the 
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bank sustained heavy losses In conséquence of the insolvency o( thèse debtora, 
and the insufflciency of the securitles held for their Indebtedness; thèse losses 
being not less than $40,000. The défendants, in pursuance of their duty, of 
whlch they were fully aware, did exact bonds of two of the offlcers of the 
bank who had custody of and access to its funds, and whose names were Bur- 
russ and Ford; but falled and neglected to perform thls recognlzed duty In 
respect to the cashier, Bowden, from whom they required and obtained no 
bond whatever during his service of nearly flve years. The bank was de- 
clared to be insolvent, and was put into the hands of an examiner by the 
comptroller of the currency, on the 26th of November, 1891, the 25th havlng 
been Thanksglving day, and dies non, and the suspension having oecurred on 
the 24th. 

D. L. Russell, for appellant 

Sol. 0. Weill and E. S. Martin, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

HUGEŒS, District Judge (af ter stating the facts). The foregoing 
were the principal averments of the bill of the receiver of the bank, 
To this bill the défendants demurred, and the court below sustained 
the demurrers. The original bill was defective for lack of précision 
in several of its clauses charging négligence; but this defect seems 
to hâve been cured by two amended bills, filed by leave, and does 
not seem to hâve been made by the court below the ground on which 
the demurrers were sustained. The appeal to this court is from the 
decree below sustaining the demurrers. The case is hère, therefore, 
on the question whether the président and directors of this bank 
were liable, and should be held responsible, for the losses sustained 
by the bank through their négligence in the particulars set out in 
the bill of complaint and its amendments. 

Counsel for the défendants rely, in their contention that the di- 
rectors of the bank should be exonerated from blame and exempted 
from liability, chiefly on the décision of the suprême court of the 
United States in the case of Briggs v. Spaulding, 141 U. S. 132-174, 
11 Sup. et. 924. That décision is a valuable contribution to the 
law of the perplexing question, how far, in what cases, and under 
what circumstances directors of national banks should be held liable 
for losses sustained by thèse banks as the resuit of neglect of duty 
on their jpart. Thèse officers receive no compensation. They are 
under no compulsion to give regular attendance to directors' meet- 
ings, and to their oiBcial duties. They are chosen for their excep- 
tional character and standing in the community, and for their sup- 
posed knowledge of its business, and of the pecuniary responsibility 
of those who borrow from the bank. The most valuable directors 
are those who are indiffèrent to any advantage or prestige which the 
position may give them, and who serve the bank from motives which 
could not be compensated by money. The courts, therefore, in 
dealing with instances of gross and glaring négligence on the part 
of directors of banks, are under perplexing restraint lest they should, 
by severity in their rulings, make directorships répulsive to the class 
of men whose services are most needed; or, by laxity in dealing with 
glaring négligences, render worthless the supervision of directors 
over national banks, and leave thèse institutions a prey to dishonest 
v.63F.no.2— 15 
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executive oflBcers. The décision in the case of Briggs v. Spaulding 
is cUiefly valuable as furnisMûg examples of directors wliora tàe 
courts should not hold to account for neglect of duty. That case 
went in the court below beyoûd the demurrer, and was heard on the 
merits and on full proqfs, It was one of the allégations of the bill 
that the bank was entirely solvent àhd in sound condition on the 
3d October, 1881. Itfailed on the 14th April, 1882. Other facts in 
the case were as foUows: On the iWh Janiiary, 1882^ a board of 
directors was elected, composed of Spatdding, Johnson, Francis Coit, 
Lee, and Vought; Spaulding and Johnson for the ûrst time. Lee 
was elected président, and thereupon ceased to bé càshier, an offtce 
he had held for many years. The cause ôf the bànk's suspension 
April l4th waS Tecklessness of nianaëement by Lee while cashier, 
and after he became président. It was not contended that the de- 
fendants tiad knowingly violated, or permitted to be violated, any of 
the provi^ôha of the national banking act, or that they were guilty 
of ahy'persoiial dishohèsty in administèring the afflairs of the bank; 
but it wàs ichàrged thàt they were lacking in diligence in the per- 
formance ofduties enjoined upon them by the act. The suit was 
against Lee, Francis Coit, Spaulding, Johnson, Cushing, the exec- 
utrix of ^V'ought, and thè administrators of Charles Coit. The last 
named had been président and director for several years until his 
death, în December, 1881. Except thls Charles Coit and Cushing, 
the men sued were those who had been elected directors on the lOth 
January, 1882. Two Of the défendants— Spaulding ànd Johnson — 
were elected then for the flrst time. The bank had lost its capital 
of 1250,000 and also a surplus of |74,000, and had incurred liabilities 
in excess of assets to the amount of $535,000. Ail this had occurred 
between October 3, 1881, and April 14, 1882, when the bank sus- 
pended; ail directly through the "wrbngful conduct of Lee, and in- 
directly, a^ chargea, through the négligence of the directors. The 
bUl was taken for confessed as to Lee and as to the executrix of 
Vought. As to Cushing, it was proted that he had resigned as di- 
rector, and sold ail his stock in the bank, on the 24th September, 
1881, and was never a qualifled director afterwards, or capable of 
négligence. Charles Coit had obtained leave of absence on the 3d 
October, 1881, on account of serere illness, of which he died Decem- 
ber 11, 1881. Johnson was newly elected ia January, 1882; very 
soon aftçr which time his wife became severely ill, and he himself, 
in conséquence, fell into such mental and physical inflrmity as to 
be incapacitated for business. Spaulding was T2 years of âge, had 
retired from business, was elected for the first time on the lOth 
January, 1882, was wholly imacquainted with the business of the 
bank, and wâs not expected, when elected, to give close attention 
to its affaira. He had been author of the national banking act as 
a member pf congress, and was put on the board of this bank on 
account of bis high char acter and wide popularity. In his answer 
he stated huùierous circumstances tending to exonerate him from 
blâme for inattention to the activé duties of a director, which need 
not be detailed hère. He and JôhnsOn had been directors for the 
period of only three months; and in regard to the mental and 
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physical condition of Johnson, and the âge and otîier circumstances 
of Spaulding, it was a question whether they could reasonablj be 
expectëd to àave famUiàrized themselves with the affaira of the bank 
■withih thàt time. As to Francis Coit, he had beeû elected to re- 
place another director on May 20, 1881, when in very feeble health, 
and unable to transact any business. He was re-elected in January, 
1882. TJnder the aMction of rheumatism, ânding himself unable to 
give attention to his duties, he had sold ail his stock in the bank on 
the llth April, 1882, three days before its suspension, in ignorance 
of its unsound condition. The suprême court decided that Cushing, 
the two Coits, Spaulding, and Johnson could not reasonably be held 
iiable in their personal estâtes for the losses the bank sustained dur- 
ing their tenures of oflQce as directors. It held that the degree of 
care to which those directors were bound was that "which ordinarily 
prudent and diligent men would exercise under similar circum- 
stances; and in determiniiig that, the restrictions of statute and the 
usages of business should be takeli into account What may be 
négligence in one case may not be want of ordinary care in another, 
and the question of négligence is, therefore, ultimately a question of 
fact, to be determined under ail the circumstances" of each case. 
To this décision of the suprême court exonerating Cushing, Goit's 
estate, Spaulding, Johnson, and Francis Coit there was a strong and 
imposing dissent The justices were Harlan, Gray, Brewer, and 
Brown, whose objections are stated in an extended and very cogent 
opinion written by Mr. Justice Harlan. Such a dissent admonishes 
the fédéral courts which, in the course of duty, hâve to deal with 
this question, very strongly against exceeding the limita of leniency 
«xhibited by the suprême court towards the directors with whom it 
dealt in the case of Briggs v. Spaulding. 

In the case at bar we bave an essentially différent state of facts 
to consider. The frauds and irregularities which resulted in the 
ruin of the bank went on through a period of more than three years, 
during aU of which time the défendant directors were in office. 
Many of thèse irregularities were not things of secret occurrence 
and sudden development. They were such as must hâve been known 
to the défendants, if they gave even the most casual attention to the 
affairs of the bank. The embezzlement of Bowdeh, the |45,000 
loans to the Northrops and to ]Kerchner, and the losses resulting, 
were facts that could not hâve eluded the most cursory attention 
of the directors to their duties. In respect to their omission to 
register the mortgages, it is a mistake to suppose that the directors 
of national banks cease to be such, and that their duty to the bank 
lapses, when an examiner is put in charge of its funds, properties, 
and books by the comptroller of the currency. It is incumbent 
upon them to give attention to thèse aflfairs even more specially after 
the examiner takes charge than before. In the case at bar it was 
especially their duty to register the mortgages held by the bank from 
Mitchell, Boatwright, and the îforthrops. , Their duty was the more 
spécial and urgent in respect to thèse securities in conséquence of 
the fact that the management of the affairs of the bank had been 
taken from its own executive offlcers and committed to a temporarj 
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officer appointed by tte comptroller, who in ail probabilîty was un- 
familiftîE srfth the registration laws of North Carolina. They were 
Stjttsas inîicli the advisera of the bank examiner as they had been of 
the cashier, notwithstanding they were not inrested by law with the 
control over him, which they were empowered to exercise over the 
cashier. It was especially the duty of the défendant directors, ac- 
quainted as titey were with the local laws of registration, to see to 
and make certain the prompt registration of the three mortgages. 
Their ^tiea as directors did not cease in thèse respects until af ter 
the appointojent of the receiver of this bank. 

In respeiat to the action of the défendants, or some of them, in 
checbingont theip deposits two months before the suspension, in 
full kno^ledge that such an event must occur, there could be no 
adjudication except af ter plenary proof s. That depositors generally 
are at liberty to check out the entire funds at their crédit before 
suspension: is clear; but even they, after suspension, are entitled 
only to such percentage of their deposits as the assets of the bank 
will liquidjate. If directors are depositors, and know two months 
or more before suspension that that event is inévitable, and that the 
bank can pay only a percentage of its deposits, and yet check for 
the whole pf their own balances, thereby diminishing the percent- 
age to which other creditors would be entitled, they certainly de- 
fraud, to the extent of the diminution, the creditors whose interest 
they are relied upon to protect, and should be held to strict ac- 
countabîlity. In the présent stage of this case the incident is of im- 
portance only in showing that the défendant directors were not 
prevented by any spécial circumstances f rom giying close attention 
to the affairs of the bank when their own personal interests were 
seriously involved. 

On the whole case as shown by the record, we are of opinion that 
the court below erred in sustaining the demurrers to the bill as 
finally amended, on the grounds stated in the opinion of the learned 
judge below, and that the decree must be reversed. The case must 
go back to the court from which it came, the demurrers there filed 
must be overruled, and the case proceeded in on plenary proof s to a 
decree on the merits. 
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(Circuit Court of Appeals, Fourth Circuit October 2, 1894.) 

No. 80. 

MaSTBR AHD SeBVANT— RAII.BOAD COMPANT— RtTLES— WaiVEE BT BnGINEBB 
OK CONDUCTOH. 

An engliieer In temporary charge of a train. In the absence of any con- 
ductor, cannot walve a mie, well known to a brakeman, absolutely pro- 
hibiting brakemen (rom coupllng and uncoupUng cars çxcept with a stick, 
by ordering such brakeman to go between cars, and place In position, 
by hand, à bebt coupllng link, which cannot be contrblled with coupllng 
sticks. 59 B*ed. 420, reversed. 

SaMB— AsisUMPTION OF RiSK. 

Where a brakeman goes between the cars to couple or uncouple them by 
hand, in obédience to an order of an engineer or conductor, but in viola- 
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tlon of well-known nile absolutçly prohlbiting brakemen from coupling or 
uncoupllng cars exeept with a coupling stick, he performs an act outside 
the scope of his employment, and assumes the risk. 

Error to the Circuit Court of the United States for the Weêlern 
District of North Carolina. 

This was an action by J. S. Knley against the Eichmond & Dan- 
ville Eailroad Company to recover damages for personal injuries. 
There was a yerdict and judgment for plaintiff, and défendant brings 
error. Eeversed. 

This case cornes up by writ of error to the circuit court of the United Statea 
for the western district of North Carolina. The action Is for damages against 
a railroad corporation for injuries sustained by Its employé from one of its 
trains. The plaintiff was a brakeman on the train whlch injured him. Upoa 
enterlng his employment as brakeman, he signed the following statement and 
con tract, in the présence of a witness: 

"Bichmond and Danville Kailroad Co., W. N. 0. Division. 

"October 26th, 1889. 
"I fully imderstand that the niles of the Kichmond and Danville Bailroad 
Company posltlvely prohiblt brakemen from coupling or uncoupllng cars ex- 
eept with a stick, and that brakemen or others must not go between the cars 
under any circumstances for the purpose of ooupllng or uncoupllng, or for 
adjustlng pins, etc., when an englne is attached to such cars or train; and, in 
considération of being employed by the said company, I hereby agrée to be 
bound by said rule, and walve ail or any liabillty of said company to me for 
any results of disobedience or infraction thereof. I ha-re read the above care- 
fully, and fully understand It" 

A paper to this effect must be signed by every one enterlng the service of 
this company as brakeman, flreman, switchman, or flagman,. before he is al- 
lowed to enter on his service. On 14th May, 1890, the train to whlch plaintiff 
was attached was employed at Asheville, N. C, in taking out cars loaded with 
coal from the yard, and puttlng them on a coal shute. The regular conductor 
of the train was absent. He had appointed another, however, in his stead. 
At the time of the accident, this substitute was at the coal shute, about one- 
fourth of a mile from the train, whlch was In the yard. With the train were 
the englneer and two train hands, the plaintiff and one Lyerly, and the flre- 
man. The work on whlch they were engaged was this: The englne and tender 
would take the loaded cars one by one up the shute, discharge cargo, and corne 
back for another load. From the testlmony in the record there is some doubt 
who was in charge of the train when it would return to the yard for a loaded 
car. The leamed judge who trled the case below left that question to the 
jury, and, ap they found for the plaintiff, we will assume that the engineer 
was in charge of the train during the temporary absence of the conductor's 
substitute. The hrake of the drivlng wheel of the locomotive was not In 
order; but the locomotive was suppUed with other brakes. The brake on 
the drivlng wheel is not in unlversal use. The train having been retiuTied 
to the yard for another loaded car, the plaintiff told the engineer that the 
link of the car was bent down so much that he could not get it up with a 
stick. He tôld him to raise it with his hand, and tum the link over. Whlle 
he was doing this, the cars came together, and mashed his Angers, making 
amputation necessary. For this he brought his action. 

George P. Bason, for plaintiff in error. 
J. P. Morphew, for défendant in error. 

Before GOPP and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

SDIONTON, Circuit Judge (after stating the tacts). The ques- 
tion in this case is, was the plaintiff below guilty of contributory 
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negligBQcein attempting to couple tTie cars by going between them? 
On tiiiM'poiht the judge charged tlie jury as foUows: 

"If you believe that tlie engineer had charge of the movements and man- 
agemeriï ofi'the fcaîs with tUé'ââsentor knqwledge oî tbe temporary con- 
ductor, the conductor being absent, then he had the authority of a con- 
ductor In glvlng directions to , feubordlnate employés, and could waive the 
gênerai' rtiles and céntracts of ïlié cariipaiiy; and if you are satisfled from the 
évidence tbat the engineer dh-ected plalntlfE to go betweén the cars, and to 
ïplaoe a bent litik; la position fot; couyllng, whlch could not be done wlth the 
coupling stick, and he exercised ordlnaiy care In doing as he was directed, 
then. he Is entitled to recover compensatory damage for the Injuries sus- 
"tîiined." '^ ,■/'„■'; ■ ' '■;'■' ,r''' ' ■' ' 

We are of the opinion tkat this was errer. There is too great 
Jà, tendencytdClotliesubordînate employés with the power and duty 
'6f vice prlûiiipalS, and then to coûclude that they represent the mas- 
ter in eveiy respect, and as fully as if he were présent. We hare 
alluded to this in Thoni r. Pittard (decided at our last térm) 62 Fed. 
2â2. Be this as il may, whatever may be the authority of a person, 
Ijiîïnself an énitiilôyé on a train, over other coenaployés on the same 
train, he aOd, mey are bouhd to respect and obey the gênerai rules 
aad régulations of their conumon master, whose orders press equally 
upbn eàch of them, coming with the highest sanction, and each of 
:thela muet kûo'vif that tbe bther cannot rescind them. The learm^d 
-jtidgehas invested the substitute of a substituted conductor with 
ail the powers held by the highest ofiicer of the railroad system. 
If this engji^q^i*, accidentally ^nd temporarily in charge of a train, 
cyuld rescind or waive or suspend a fixed raie of the company, a 
TOle impressed in the most forûial way upon a very large class of 
èmployés^^^the class engaged, Or likely to he called upôn to engage, 
in coupling ca^â,---as a part of tlie contract and a condition précèdent 
tp their employment, he could revoke ail rules, and govem himself 
and control his train at his own will, and at the risk and responsi- 
bility of hïs employers. Gfanting that within the scope of his 
£tgency he représenta his employer, it can searcely be supposed that 
it is within the scope of the agency of an engineer, or even of a con- 
ductor, to rescind the standing rules of the company, or to cancel 
a contract ^ad^ by his eihployer with oneof his servants antécé- 
dent to and as ,ai condition fot his employment. Whén the plaintif? 
in the action below follow«d the suggestion of the engineer, he knew 
the risk hè was taking, knew that he had côntracted not to take 
it under any circumstances, knew that the engineer could not make 
him take it, and he assunied the risk himself. He was injured 14th 
May, 1890. He had been in this same service from 12th October, 
1889. Whea he entered'i|tj he fully understood that the rules of 
the company positively fdrbade brakemen, and him among them, 
from coupling and uncoupling cars except with a stick; that not 
only brakemen, but ail other persons, must not go between cars 
under any jçirçumstances for; the purpose of coupling, uncoupling, 
or for adjusting pins, etc., when an engine is attached to such cars 
or train. In considération that the company would employ and 
would continue to employ him, he bound himself to obey this rule, 
and assumed ail i*esults, not ônly of disobedience, but also of the 
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infraction of the rule. When, tlierefore, the engineer on the engiue 
attached to the train suggested to him to go between the cars to 
couple, he knew that under no circumstances, not even by an order 
from a superior, could this be done witbout an assumption of risk by 
himself; and he knew, also, that he had waived' in advance any 
liability of the company for this infraction of the rule. He had 
dealt with his master immediately, and had from him his instruc- 
tions in writing. He had no right to permit the suggestion of a 
subordinate to reverse or annul his master's express direction, — a 
direction for the government of his conduct under ail circumstances. 
See Kailroad Co. v. Reesman, 9 C. C. A. 20, 60 Fed. 377. In a 
very able note to the report of the case at bar (59 Fed. 422) the judge 
who tried it, among olher reasons for adopting the suggestion of 
the engineer by the plaintiff, says: "If the plaintiff had refused 
or failed to obey, he could at least hâve been reported for disobedi- 
ence, which would probably hâve caused a discharge." We need not 
discuss the improbability of such action npon the part of the com- 
mon superior, — the discharge of a train hand, because he obeyed 
the order of his master, and not the order of a coemployé contrn- 
dicting it. There is no évidence whatever in the record that Ihe 
engineer selected the train hands, or employed them, or had any 
authority to dismiss them, or that they got their wages throngh 
him, — reasons which influenced the court in Mason v. Railroad Co., 
111 N. C. 482, 16 S. E. 698. The plaintiff was a man of full âge, 
perfectly compétent to take eare of himself. This takes the case 
ont of Fort's Case, 17 Wall. 553. The engineer made no peremp- 
tory order; certainly used no threats. When the plaintiff carried 
out his suggestion, he took ail the risk. Hogan v. Eailroad Co., 53 
Fed. 522. 

There is another view of this matter. Construing the terms of 
plaintiff's employment with the défendant railroad company by the 
paper quoted above, he was engaged as a brakeman, with the dis- 
tinct agreement that he was not to couple cars except with a stick, 
and was under no circumstances to go between the cars of a part 
of a train with an engine attached. This, then, comes within that 
class of cases in which an employé is directed to assume a risk not 
in his regular employment. See cases collected in 14 Am. & Eng. 
Enc. Law, p. 859, note 1. A railroad employé of mature years and 
expérience, who is injured while coupling cars in obédience to the 
orders of his immédiate superior, cannot recover raerely because 
that duty is outside the scope of his employment, when he mak( h 
no objection to performing it, and there is no threat of dismissal 
in case of refusai. Hogan v. Eailroad Co., 53 Fed. 519. In Learv 
V. Eailroad Co., 139 Mass. 580, 2 N. E. 115: 

"If a servant of full âge and ordinary intelligence, upon bein^r required by 
bis master to perforai otlier duties more dangerous and complicated than 
tliose embraced In his original hiring, undertaices the same, knowing their 
dangerous character, although unwillingly and from fear of losing his em- 
ployment, and he is injured, he cannot maintain an action for the Injury." 

If the duty was not within his original employment, he could 
refuse it; and, if discharged, could recover on his contract of service. 
If, instead of refusing, he concludes to obey, he accepts the risk. 
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The judgment of tlie circuit court is reversed, with costs, and the 
cause remanded to that court, with instructions to dismiss the com- 
plaiQt , 



BBCKWITH et aL v. THOMPSON et al. 

(Circuit Court of Appeals, Fourth Circuit October 2, 1894.) 

No. 65. 

1. Pleading and Pboof— Vakiabtce. 

In an action for breach of contract, the introduction of évidence by de- 
fendant, which plaintlff dénies, that tlie contract was made with référence 
to another contract, by which there would be no breach, does not consti- 
tute a variance, but merely a conflict of évidence. 

3. Instructions— Notice— AcQDiESCENCE. 

An Instruction that If, at the time plaintiff côntracted with défendant to 
do work whlch défendant bad côntracted to do for K., plaintiff had no no- 
tice of a provision In the contract between défendant and fi,, giving- R. 
power to llmit the amount of worli which should be done within a certain 
tlme, plaintiff could recover damages for the enforcement by R. of the re- 
strictive power, 18 not erroneous, as excludlng the question of plaintiff 's 
acquiescence In the provision, as he could not hâve acquiesced at the time, 
if ignorant of It, and subséquent acquiescence, being enforced, would not 
prevent hls recovery. 
8. Evidence- EXPLAiNiNG Entries in Books. 

Where plaintiff clalmed that he, as subcontractor, was to hâve ail that 
défendant, as contracter, was to reçoive for doing certain work, and de- 
fendant clalmed that plaintiff was to receive only 90 per cent, of the 
amount, and the defendant's books, which were in évidence, showed that 
plaintiff was flrst credited with 90- per cent, and then with the remaining 
10 per cent, defendant's bookkeeper may testify that he made the extra 
crédit of 10 per cent on the statement of plaintiff, not in defendant's prés- 
ence, that he was entitled to It. 

4. ASSUMPSIT— COMMON CODNTS. 

Under the common oounts in assnmpsit recovery may be had for neoes- 
sary expenditures in obtaining possession of property bought of défend- 
ant, fallure to glve possession without such expenditure being a breach 
of defendant's contract 

In Error to the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Action by Thompson Bros, against Beckwith & Quackenbush 
for work done and breach of contract. Judgment for plaintififs. 
Défendants bring error. Afflrmed. 

Beckwith & Quackenbush were under contract with the Norfolk & Western 
Railroad Company for doing the grading and masonry on 30 miles of the 
Ohlo extension of said company's railroad. About the Ist of January, 1891, 
a contract was made between Beckwith & Quackenbush and Thompson Bros., 
under which Thompson Bros., as subcontractors, agreed, among other things, 
to do the grading ou about 13 sections or miles of this contract, for which 
Thompson Bros, were to be pald the same price as that recelved by Beckwith 
& Quackenbush from the raih;oad company, less 10 per cent The contract 
required that the work on the 13 sections should be completed by the Ist 
October following, the value of work each month amounting to about $10,- 
000. At the tlme thls contract was made, Beckwith & Quackenbush had al- 
ready done a part of the grading and masonry on six of the sections; and 
for the purpose of prosecutlng their work a certain camp and outflt, known 
as "Camp Simpson," was placed at the upper end of their work, and at its 
lower end another camp and outflt, known as "Big Creek,"— both of said 
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camps and outflts consisting ot buildings, merchandise, and supplies. By 
the terms of thelr contract with Beckwith & Quackenbush, Tliompson Bros. 
were to receive crédit for ail the grading prevlously done on said sections by 
Beckwith & Quackenbush, and agreed to purchase from Beckwith & Quack- 
enbush the said camps and outfits at the priée of $5,030.80, of which the 
amount pald for the buildings at Camp Simpson was 31,068, and for the build- 
ings at Blg Oreek $234.72. Under the contract between the railroad eompany 
and Beckwith & Quackenbush, there was a restrictive clause giving to the 
railroad eompany the right to restrict from time to time the amount of work 
to be done by the contractors. Points of différence soon arose between 
Thompson Bros, and Beckwith & Quackenbush as to the terms of their con- 
tract. Thompson Bros, claimed that they were not to be chargea with the 
cost of the grading already done upon said sections by Beckwith & Quack- 
enbush, if the work showed a loss; that they did not know of the said re- 
strictive clause contained in the railroad contract, and never agi-eed to be 
bound by its provisions; that they were to hâve immédiate possession of ail 
the buildings at said camps; and that for ail work done outside of the reg- 
ular work, and known as "extra work," they were to receive the full amount 
paid by the railroad eompany to Beckwith & Quackenbush, without déduc- 
tion. Beckwith & Quackenbush claimed that, under the terms of the con- 
tract, Thompson Bros, agreed to be bound by ail the provisions of the railroad 
contract, including the restrictive clause, and that Thompson Bros, had ex- 
amined the railroad contract before making their own; that Thompson Bros. 
were informed that one of the buildings at Camp Simpson was in possession 
of a man named Simpson, who was occupying the same under a previous 
contract, and agreed to pay whatever Simpson required, to give up posses- 
sion; that Thompson Bros, were to be paid for extra work the same percent- 
age as for regular work, namely, 90 per cent, of the amount paid by the 
railroad eompany to Beckwith & Quackenbush; and that Thompson Bros. 
were to be chargea with the actual cost of the grading already done on tho 
13 sections by Beckwith & Quackenbush, whether the work showed a loss 
or not Thèse points of différence were submitted to the jury which passed 
upon the facts of the case in the court below. Thompson Bros, arrived with 
their forces upon the ground, to commence work, about the Ist day of Feb- 
ruary, 1891, and, in order to get possession of the building occupied by Simp- 
son, paid hlm the sum of $500. About the lOth day of March, 1891, and 
after Thompson Bros, had been doing the work of grading about one month, 
the railroad eompany, under the restrictive clause in Its contract, notifled 
Beckwith & Quackenbush not to do work on said 30 miles exceeding in value 
in eaeh month the sum of $6,000, which covered both grading and masonry. 
Thls is a réduction by four-fifths of the work that had been done on tho 
whole 30 miles of contract, and reduced the third of Thompson Bros, front 
about $10,000 a month to about $2,000. This restriction was continued by 
the railroad eompany until about the Ist day of October, 1891, when the 
contract between Beckwith & Quackenbush and the railroad eompany was 
terminated by mutual consent, thereby also terminating the contract between 
Thompson Bros, and Beckwith & Quackenbush. Durlng ail this time, Thomp- 
son Bros, continued their work of grading upon the said sections embraeetl 
in their contract with Beckwith & Quackenbush. 

On the 7th day of April, 1892, Thompson Bros, instituted this action of 
assumpsit against Beckwith & Quackenbush in the circuit court of Wayne 
county, W. Va., from which court the case was removed by Beckwith & 
Quackenbush to the circuit corn-t of the United States for the district of 
West Virginia on the 31st day of May, 1892, and duly docketed therein on 
the llth day of November, 1892. After the case wa.s removed to the fédéral 
court the plaintiffs, on the 7th day of December, 1892, flled a new déclaration 
in lieu of thehr former one; and on this new déclaration, upon the issues 
of nonassumpsit, payment, and set-offs, the case was finally tried before a 
jury. The déclaration contained the flve eommon eounts, and also flve spécial 
counts. The flrst spécial count was for the amount due for work actually 
done under the contract, set ont in détail in a bill of partlculars, the balance 
shown by the blll being $9,171.71. The second spécial eount was for profits 
Which it was claimed would bave been realized by plaintiffs below if the 
réduction of the amount of work from $10,000 to $2,000 per month had not 
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been made. But ibis claim for estimated profits was abandoned before tie 
case went to i the, jm-y. The thlrd spécial count was for losses or damages 
sustained generally by the restriction o( work. The ïourtb count was for 
losses resultlng toom havlng a large quantity of materials and large numbers 
of live stock on hand in an Inaccessible région, which were a eost on their 
hands. The fifth count was slmilar in the character of Its daim for dam- 
ages to the fotarthj drawn in différent form. With the déclaration were tlled 
several bllls of particulars; one showing the balance due on work actually 
done, and theotbers showlng the losses and damages, by items, which the 
plaintiffs contended they had sustained.: One of the questions at issue betweeu 
the parties to the trial was as to the liabiUty of the défendants below for the $500 
paid by plaintiffs tO' Simpson for the possession of a building at Camp Simpson. 
This payment was not made the subject of a spécial count in the déclaration, 
but was put before the jury in two.or more of plaintiffs' bllls of particulars 
flled with the déclaration. The case went to the jury on the 7th December, 
1891, and wasunder trial for eight days, until the 16th, when the jury ren- 
dered a verdict in favor of plaintiffs, below, awarding them damages to the 
amount of $ft,^8?.26, and stating that thls sum was due after deductlng ail 
crédits and offsets to which the défendants were entltled. Motion was at 
once made bytbe. défendants below to set aslde the verdict, and for a new 
trial, which was denied, and jndgment in due course entered for the amount 
of the verdict. , 

In the cours* of, the trial tbree several bills of exceptions were taken to 
rulings of tUe conrt The fli-st recited at length the évidence which the plain- 
tiffs had inûfôduced before the jury In support of their suit, including, be- 
sides the mot». Important items of this claim, the payment of the $500 for 
the Camp Stepïpn building. It tben reclted that the plaintiffs were allowed 
by the court to ^ve évidence tending to prove that the défendants had broken 
their contracte tby restrieting the monthly amount of work allowed to be 
done, as heretiofore described; had also termlnated the contract about the Ist 
of October, 189ii although at the time of maklng the centra et the plaintiffs 
had no knowledge of the restrictive and terminative -clauses in the contract 
which had alreafly been made between défendants and the Norfolk & West- 
ern Rallroad Company. It further reclted that, after the plaintiffs rested 
their case, défendants moved the court to exclude from the jury the plain- 
tiffs' évidence,:;» far as It related to the spécial connfc?, on the ground, as 
aileged, that tteS' cMitract proved by the plaintiffs' évidence was substantially 
variant and différent from the contract set out in the spécial counts of the 
-déclaration,: which motion the court had overruled. In their second bill of 
exceptions the défendants reclted that they introduced évidence tending to 
prove that; by, the terms of the contract between the parties to the suit, the 
plaintiffs had agreed to be bound by ail the provisions of the contract then 
existing between défendants and the Norfolk & Western Railroad Company, 
and that when this contract was finally termlnated by the parties to it the 
plaintiffs advlsed, approved, and consented to this action, and that, thereupon, 
on plaintiffs' motion, the court instructed the jury as foUows: Instruction 
No, 1: "The couït Instructs tbe Jury that If they flnd from the évidence in 
this cause that the plaintiffs, Thompson Bros., contracted with Beckwlth & 
Quackenbush to construct certain portions of the Ohlo Extension of the Nor- 
folk & Western Railroad, embraced by sections 91 to 95, Inclusive, and 71 
to 77, inclusive^ jthat Beckwlth & Quackenbush did not at the time communi- 
cate to them tbe existence of the restrictive clause in their contract, or they 
dld not hâve notice otherwlse of its existence,— then Thompson Bros, would 
be entltled to recover aU such damages, other than spéculative or remote, 
that grew out of the enforcement of the restrictive clause and the suspen- 
sion of the work by the railroad company." To this instruction tbe défend- 
ants exceptedon tbe aileged ground that it withdrew fi'om the jury the ques- 
tion whether or not the plaintiffs had accepted and acqulesced in the restric- 
tion of the work, and subséquent terminatiou of the contract complained of . 
It also reclted that the court gave the following two instructions to the jury: 
No. 2: "The court further Instructs the jury, that if they flnd from the évi- 
dence in this cause that, at the time the plaintiffs contracted with the défend- 
ants to do the work refferred to in the flrst; instruction given by this court, 
they knew the tenus and conditions of the contract between the railroad com- 
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pàny and Beckwlth & Qimckenbush, and they contracted wlth knowledge of 
thèse terms and conditions, they then are bound by the terms and conditions 
of that contract, and they cannot maintain thelr action to recover any dam- 
ages that might ensne by reason of the enforcement of restrictive clauses in 
the contract" No. 3: "The court Instructs the jury that if the plalntiffs 
made their contract with the défendants for doing the work hereinbefore 
referred to, and agreed with the défendants to be bound by the provisions 
of the contract between the défendants and the rallroad Company, then the 
plalntiffs would be bound by such provisions, whether they ever read the 
contract or saw It But if the Jury flnd from the évidence that only a portion 
of the provisions of the contract were agreed to, and not the entire contract, 
then the plalntiffs would only be bound by such provisions as were agreed 
to." The third bill of exceptions related to the admission of the testlmony 
at the trial before the jtiry of the défendants' bookkeeper, Glenn. The con- 
tention of plalntiffs was that the extra work done by them was to be pald 
for without déduction of 10 per cent, as agreed to on regnlar work, while 
the défendants insisted to the contrary. Glenn testlfled, in substance, that 
he had flrst entered certain extra work to the crédit of plalntiffs, redueed by 
the 10 par cent, and that afterwards the 10 per cent was entered to the 
crédit of plalntiffs, on a statement by one of them to him of the reason and 
propriety of this correction, wblch statement was made not In the présence 
of either of the défendants. The bill of exceptions reeited that the court 
overruled the motion of défendants to strike out this testimony, and that 
défendants excepted to the ruUng. 

Malcolm Jackson and George E. Price, for plaintifEs in error, 
F. B. Enslow, for défendants in error. 

Bçfore GOFF and SIMOIilTON, Circuit Judges, and HUGHES, 
District Judge. 

HTJGHES, District Judge (after stating the facts). This case 
is hère on a writ of error issued upon a pétition imputing three 
several errors in the trial below. The flrst one assigned was the 
déniai by the court below of défendants' motion to strike out plaln- 
tiffs' évidence because of variance. The second error assigned 
was in giving instruction No. 1 (reeited in bill of exceptions No. 2), 
wherein the court chai'ged the jury that if they believed from the 
évidence that the défendants below had not made known to plain- 
tlfEs, when contracting with them, the restricting provisions con- 
tained in défendants' contract with the rallroad company, and that 
plalntiffs had not otherwise had notice of thèse provisions, the 
plalntiffs would be entitled to recover actual damages resulting 
from enforcing the restrictions. Défendants assign as their ob- 
jection to this instruction that the court, in giving it, virtually in- 
structed the jury that the questions . whether or not the plalntiffs 
below had accepted and acquiesced in the restrictions, and whether 
or not the plalntiffs had approved of the final canceling of the 
contract with the railroad company, could not affect the damages 
claimed by the plaintiffs. The third error assigned was the 
court's allowing to go to the jury the testimony of Bookkeeper 
Glenn, stating what a plaintiff below had said to him, not in the 
présence of défendant^ as the reason for directing him to change 
an entry in his books. 

As to the objection of variance, it nowhere appears, either in 
the record or in the briefs of counsel, whether or not the contract 
which Is the subject of this litigation was oral or in writing. The 
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iixfereiice ia atrong that it was merely oral, however improbable sucli 
a faet may 'seem. It is also to be obserred that plaintiffs in errer 
nowhere, eîther in their pleadings or brief, give a distinctive state- 
meht of the points of différence wMch. tbey daim to exist between 
the plaintiffs' déclaration and proofs. The différences relied on 
are left to the conjecture of the appellate court As to the alleged 
Tariance, and what it consisted in, the facts seem to be as follows: 
(1) Tbe plaintiffs below declared upon their own contract with 
the défendants; their theory being that it was not amenable to 
the provisions of défendants' contract with the railroad company, 
authorizing a restriction of monthly work and a termination of ail 
work, at the will of the company, and that it allowed tbem full 
pay on extra work. (2) They introduced évidence to prove their 
ignorance when they made their own contract of the restrictive 
aiïd terminative provisions of the previous contract, and of the con- 
tention as to the extra work. (3) The défendants below, ■per contra, 
introduced évidence to prove thèse provisions, and that the plain- 
tiffs were awâre of their existence at the time they contracted, 
and acquiesced in and consented to tbem when they were enforced 
during the progress of work under the contract They also pro- 
duced évidence as to the extra work. We do not think such a 
State of facts constitutes a variance. The plaintiffs declared, in 
their spécial counts, on those provisions of their own contract on 
which they claimed the damages they sustained from not being al- 
lowed to do the full amount of work contemplated by the contract, 
for which. they had made expensive préparations. They were not 
bound to set out provisions of another contract, to which they were 
not parties, not necessary to making out their own case. They did 
State enough to make a case, independently of those provisions. 
They allège tbat the défendants were cognizant of the expensive 
préparations which they were making for executing the work in 
the time required, and yet gave them no warning against making 
thèse heavy expenditures for that purpose. This itself might, in 
the opinion of a jury, hâve entitled them to recover the damages 
resulting for the restriction and final stoppage of the work, and 
justified the court below in refusing to strike out the évidence. 
But, be this as it may, if the défendants below gave évidence to set 
up at the trial provisions Of another contract tending to defeat, in 
the opinion of a jury, the plaintiffs' claim for damages, such évi- 
dence did not establish a variance between déclaration and proofs. 
Take a case for illustration. A plaintiff déclares upon one or 
more provisions of a contract. The défendant, in reply, proves ad- 
ditional provisions, which tke plaintiff dénies. This does not 
constitute a variance. The establishment -of the additional pro- 
visions may defeat the plaintiff's action, in the opinion of a jury. 
It may convict the plainUff of false clamor. But this is a matter 
of weight of évidence, is a matter for the jury, and is not a matter 
for which a court may dismiss the suit for variance between alle- 
gata and probata. la the case at bar the plaintiffs did not dé- 
clare, even upon their own contract, in ipsissimis verbis. They did 
nqt . recite its language. And the défendants did not prove a dif- 
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ferent contract, expressed in différent language, importing dif- 
férent meaning. There was no pleading on either side précise 
enough in language to establish. a teclinical or real variance. Tlie 
constituents of a variance must be more distinct and tangible, and 
less vague and indeflnite, than any différences appearing between 
the déclaration and proofs in the case at bar. We think, therefore, 
that the objection of variance must be overruled. 

The second assignment of error seems to us untenable. The 
plaintiffs deny their knowledge of the existence of the restricting 
provisions of the contract of défendants below with the railroad 
Company, when they made their own contract with défendants. 
Instruction No. 1, which is complained of, relates especially to tlie 
time when the latter contract was made. It is therefore difflcult 
to conceive how a person who has no knowledge of an alleged pro- 
vision in a contract to which he is not a party can be deemed to 
hâve acquiesced in and approved of it. The inquiry directed by the 
instruction necessarily embraced the two questions claimed to hâve 
been suppressed. The objection assigned to instruction No. 1 is 
that it withdrew from the jury the question whether or not plain- 
tiffs acquiesced in and approved the provisions of the contract with 
the railroad company. If plaintiffs did not know of, they could 
not hâve approved them. But the objection is untenable whether 
the alleged acquiescence and approval by the plaintiffs were at the 
time when they made their contract, or afterwards. By the négli- 
gence of the manager a plaintiff is injured by machinery so seriously 
that, to save his life, one of his legs must be amputated, and he 
acquiesces, and consents to the opération. This acquiescence and 
consent do not affect his right to damages resulting from the in- 
juries received, even from the amputation itself, in which he ac- 
quiesced. If the plaintiffs below were ignorant of the restricting 
and terminatjng provisions of the contract with the raiload Com- 
pany when they made their own, and, not being forewarned of their 
existence, went on to make expensive préparations for executing 
the work, before they obtained knowledge of them, they were en- 
titled to recover the damages resulting, whether they afterwards 
submitted to thèse provisions or not. What they subsequently ap- 
proved of or acquiesced in, either positively or impliedly, did not 
affect in any way their right to recover. They may hâve done 
many things to reduce their losses to a minimum without préjudice 
to their right to damages. They did do much. But, whether 
successful or not in this direction, they were entitled to the actual 
damages sustained, whatever they may hâve done to reduce their 
loss. The court below properly left this matter to the jury, con- 
tenting itself with charging that plaintiffs were entitled to recover 
only actual losses. 

The third assignment of error is that the court below allowed 
Bookkeeper Glenn to give in évidence what one of the plaintiffs 
told him, — not in the présence of either of the défendants, — ^as the 
reason for directing him to change one of the entries he had made 
in his books. This testimony was given by Glenn in explanation 
of an entry in books which were themselves in évidence before the 
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jnrj. Witness was asked why this entry was made. He an- 
ST?ered, statiag: Ms reason for piaking it. This he could not do 
fulîy, except by stating what oneof th.e plaintiffs had said to Mm. 
It is seitled law that when bocks ôfaccount are introduced collater- 
allyi aûd become évidence in a cause, tlie reason why this and that 
entry is made in tàem can be explained by paroi testimony, and 
such évidence is valid whenerer- and to the extent that it is neces- 
sary to the derelopment of the whole truth of the matter. In the 
case at bar it was not only comjpetient for the bookkeeper to state 
what he did, but it would hâve been error if the court had ex- 
cluded the statement. His statement went only to explaining the 
makiag of the entry. It did not go to establishing the truth of 
the plaintiffs' contention in respect to the propriety of the entry. 
The objection of plaintiffs in error to this testimony is therefore 
overruled. 

A further ground of eri-of set out in one of the bills of exceptions, 
thoilgh JQot assigned in the pétition for the writ, relates to the 
$500 Wliich was paid by plaintiffs below for immédiate possession 
of thlB building at Camp Simpson. Défendants below object to the 
ruling of the court below in allowing this item to go before the 
jury.; Their reason for the objection is that the item was not re- 
covepâble under the commun counts of the déclaration, and that 
theréwas no spécial count claiming this sum of money. This pay- 
ment to Simpson was néce^^ary to obtaining prompt possession of 
the priacipal building ât Camp Simpson. As sUch it was a neces- 
sàry expenditure in preparing for the performance of the contract. 
Failupê on the part of défendants below to give possession without 
this prelîfliinary expenditureby plaintiffs was a breach of con- 
tract on their part, and au împlied promise of the défendants arose 
to repay this necéssary pirêliminary expehditure of the plaintiffs, 
and the item was recoveràble in one of the common counts in 
assùnipsit. In two of the bills of particulars filed with the déclara- 
tion this Item was included, and there was no surprise put upon the 
defendâhts below in respect to the daim. Wé think the conten- 
tion Of the défendants below in respect to this $500 is untenable, 
and it 'is àccordingly oVerruled. On the whole tase, we see no 
error in the rulihgs ot the court below, and we affirm the judgment 
there rendered 



PRESS fVB. CO. V. McDONALD. 
(Çii'CTiIt Coiu'tof Appeals, Second Circuit. Septejnber 12, 1894.) 

■'' ' -No. 152. 

1. Libbi>~What Constitutes— Question for Jtirt. 

Dcfendant publlsbed a dlSpateh re^iding: "Missing MlUionalre [plalntiff] 
Ijoédted. ♦ • * [PlalâafE], Southern Ohlo manager of the Standard OU 
GotLpany until '■ six mc(nïii6 ago, when he strangely dlsàppeared, bas been 

., located liying In luxurj^" ^Canada. Beld that, since some of our coiintry- 
rben wbo réside In Canada are (ugritives from justicé,iOf whlch courts may 
tàke iudicial botice.whètbét' the dispatch was llbelôus was a question for 
the jury. McDonald V. Pïess Pub. Co., 55 Féd. 264, afflrmed. 
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2. Same— Evidence— Plaiktiff's Social Standing. 

In a civil action for libel, plaintifl's gênerai social standing may be 
shown in the évidence In chlef, as bearlrig on the question of damages. 

S. Samb— FuNiTOET Damages. 

Wiiero défendant published an ont of town dispatch, whicli vpas rendered 
libelous by an error in transmission, withont liaving tlie saine repeated to 
insure accuracy, punitory damages are jnstified on the ground of a wanton 
disregard of the rlghts of others, though repeating the dispatch would hâve 
iuvolved extra expense and loss of time. 

4. Samb— Trial— Reading to Jury Opinion op Another Jddge. 

In an action for libel, where the question as to whether the article was 
libelous is for the jury, permittlng counsel to read to the jui'y from the dé- 
cision of another judge in overruling a demurrer to the complaint, whereiu 
the opinion is expressed that "the first impression on reading a paragraph 
lilie this virould be that the person referred to had been guilty of somo 
breach of trust," is error. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by Alexander McDonald against the Press Pub- 
lishing Company for libel. Plaintiff had judgment, and défendant 
brings error. 

Writ of error to review a judgment of the United States circuit 
court, southern district of New York, entered upon the verdict of a 
jury giving the défendant in error the sum of |5,000 as damages for 
the publication of a libel upon him in the New York World, a news- 
paper published by plaintiff in error. A demurrer to the complaint 
was interposed by défendant and overruled by Judge Wallace. 5-5 
Fed. 264 Thereafter the cause came on for trial bef ore Judge Skip- 
man and a jury, with the resuit above indicated. 

John M. Bowers, for plaintiff in error. 
Horace E. Deming, for défendant in error. 

Before LAOOMBE, Circuit Judge, and WHEELEE and TOWN- 
SEND, District Judges. 

LACOMBE, Circuit Judge. The libel complained of was pub- 
lished under the following circumstances: One Tarbell was a 
regular correspondent of the World newspaper in Cincinnati, Ohio. 
The rules of the paper required him, when leavlng his locality for 
a day or more, to hâve some one authorized to receive dispatches 
for him, and do his work. It was left to him to sélect the subordi- 
nate or substitute thus employed. Tarbell's newspaper work hav- 
ing become too heavy for him to handle by himself, he engaged 
a young man of twenty, named Gosdorfer, to look after the New 
York World correspondence, instnicting him to send ail "good news" 
to that paper. On August 17, 1892, the Cincinnati Evening Post, 
a reputable paper, published in that city, contained an article 
touching one Evan Smith. Believing that the substance of such 
article would be acceptable to the World, Gosdorfer condensed it 
into the following dispatch, which, on the same day, he sent over 
Tarbell's name by the Postal Telegraph Company. As delivered 
to the telegraph company at its Cincinnati office, it read: 

"The World, New York. Two o'ck. * * * Evan Smith, vcho was con- 
fldentjal man for his brother-in-law, Alexander McDonald, the mllUonalre 
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Southem Ohio manager of the Standard 011 Co. iintil six months ago, when he 
Btrfliigeiy dlsappeared, has been located, Uving in luxury at Beilmore, a town 
near Windsor, Canada. McDonald claims that Smlth's aecounts are straight, 
but that he Is insane, and will be brought to a saniiarlum hère. D. S. Tarbell." 

To facilitate the receipt o£ its dispatches, the plaintifE in error 
had an arrangement with the telegraph company whereby loops 
were put in between the latter's main office and the World oiïice, 
and, instead of dispatches from other cities to the telegraph oiïice 
being transmitted by messenger, they were switched onto thèse 
loop wires, and came direct into the World office, where the tele- 
graph company had employés who took down the messages, which 
■were then delirered to boys, who carried them to the telegraph 
desk, whence they were distributed to the telegraph editors. The 
function of the telegraph éditer is to read over carefully any dis- 
patch received by him, to correct the English, to eliminate anything 
which he thinks does any injustice to anybody or anything, or 
which causes a doubt in the mind of the reader as to the accuracy 
of the dispatch, and to pit headlines on. Thereupon the dis- 
patch is sent to the composing room, and in due course is printed in 
the paper. The '*publishér" of the World testifled that the au- 
thorized custom in its office is that, unless a dispatch from a distant 
city "per se raises in the mind of the telegraph éditer a suspicion 
of its accuracy, then he cannot change the facts; and it is optional 
with him then to judge of the importance of the dispatch, and with- 
hold it from the composing room or haye it set up." WTiere there 
is nothing on the face of the dispatch which raises a natural doubt as 
to its accuracy, it gœs to the composing room, with its statement 
of facts substantially unchanged. The dispatch as published in the 
World of August 18, 1892, was substantially différent from the one 
sent by Gosdorierv It reads as follows: 

"Cincinnati, O. Angust 17. McDonald, Southern Ohlo manager of the 
Standard Oil Company until six months ago, when he strangely disappeared, 
has been located Uying In luxury at Beilmore, near Windsor, Canada." 

To thîs there was preflxed the head-line, "Missing Millionaire 
McDonald Located." When the case came on for trial the dis- 
patch as written out by the telegraph employé in the World office 
could not be f ound, nor was the plaintifE in error able to show which 
one of its 10 telegraph editors had received it There was some 
eTidence tending to show that, as thus written out, it was phrased 
as subsequently published, not as sent from Cincinnati; and it 
was the theory of the défense that, there being nothing on its face 
to raise a suspicion of its accuracy, it was sent to the composing 
room, in accordance with the authorized custom of the paper. That 
eustom required no effort to be made to verify the accuracy of 
such dispatches, and no such effort: was made in this instance. 

It was contended by the plaintiff, and évidence in support of 
that contention was introduced, that the statements touching Evan 
Smith in Gosdorfer's original dispatch were themselves untrue, a 
matter which need not be discussed hère, since the falsity of the 
assertions touching McDonald in the dispatch as published is not 
disputed. 
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The plaintiff in error contends: 

1. That the court erred in denying the motion to direct a verdict 
for tlie défendant, and in leaving it to tlie jury to flnd whetlier the 
publication was a libel. It is insisted that the words of the alleged 
libel were not ambiguous, and that the court, as matter of law, 
should hâve determined that the article was not actionable. Un- 
doubtedly, when the words used are unambiguous, and admit of but 
one sensé, the question whether or not they are libelous is one of 
law, which the court must décide. Equally true is it that when the 
words used are "ambiguous in their import, or may permit, in their 
construction, connection, or application, a doubtful or more than 
one interprétation, and in some sensé be defamatory, the question 
whether they are such is for the jury." Woodrufl v. Bradstreet Co., 
116 N. Y. 217, 22 N. E. 354. And the question hère presented is 
the single one: Was the publication so phrased that, taken as a 
whole, it would fairly permit an interprétation in some sensé de- 
famatory, although its separate statements, taken by themselves, 
contained no improper suggestions? To this, in our opinion, there 
can be but one answer. It was not necessary for the plaintiff to 
aver and prove as a matter of fact that there are many American 
embezzlers in Canada. Nor was it necessary to aver or prove 
extrinsic facts in order to show that the words were susceptible of 
a defamatory construction, as it was in Caldwell v. Raymond, 2 Abb. 
Pr. 193, where the publication was of a simple marriage notice, 
which could be shown to be defamatory only by proving that the 
woman named therein was a prostitute. Nor is this a case, as coun- 
sel for appellant contends, where the doctrine of judicial notice has 
been extended beyond its well-recognized boundaries. The mean-. 
ing of words of common speech, of terms which from continuous 
use hâve acquired a deflnite signiflcation, generally, if not uni- 
versally, known, has always been judicially recognized by the courts. 
The meaning or signiflcation thus generally accepted may be one 
which the word or phrase ought not to be saddled with, but, if such 
Word has acquired that meaning in the community, it is the duty of 
a court to recognize it. Mr. Beecher may not hâve been a clérical 
adultérer, but when the Kalamazoo Publishing Company printed 
of a clergyman, "Then there was that lowa Beecher business of his, 
which beat him out of a station at Grrass Lake," it was left to the 
jury to say whether or not it involved a charge of adultery, for 
"courts hâve no right to be ignorant of the meaning of current 
phrases which everybody else understands." Bailey v. Publishing 
Co., 40 Mich. 256. So hère, although it be the faot (as counsel 
contends) that no more than ten defaulters ever fled to Canada, and 
although it is no longer a safe refuge for them, yet the statement 
that a man of great wealth had strangely disappeared, had secreted 
himself for six months, and was flnally found li^dng in luxury at 
some small Canadian town, was calculated to suggest to the com- 
munity in which the libel in this case was published the impression 
that he had been guUty of some offense against the civil or criminal 
laws, or of immoral or discreditable conduct. 
V. 63F.no. 2— 16 
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Tested by the rule for which plaintifE in error contends, vîz. tliat 
TVOTds #re to be understood in their plain and natural import, ac- 
«ord^Big to the ideas they are calcujated to convey to those to whom 
they areaddressed, the publication was plainly susceptible of a de- 
famatory interprétation. The jury had no difficulty in reachlng 
that conclusion, nor do we see any error in the statement contained 
in the opinion on the demurrer, that such wonld be the ârst im- 
pression upon reading a paragraph like this. ïhat the publication 
is calculated to produce precisely that impression was quite curi- 
ously made manifest by défendant'» own proof. The original dis- 
patch, prepared by the World's correspondent in Cincinnati, con- 
tains precisely the same statementsi of strange disappearance, six 
months' seclusion, discovery living in luxury in Canada, — ail made 
as to Evan Smith, confidential man for McDonald; and then adds, 
^'McDonald claims that Smith's accounts are straight." Manifestly 
the writer of this dispatch understood perfectly well that the first 
part of it would convey the impression that "Smith's acoounts were 
not straight." Inasmuch, therefore, as the publication did permit 
of an interprétation in some sensé defamatory as well as of one 
entirely harmless, as it admitted of such interprétation without 
proof of any extrinsic facts, but solely because the language in 
"which it was phrased was calculated to convey such an impression 
to the community wheré the libel was published and the court sat, 
and as the plaintiflf by innuendo pointed ont the former as being 
the meaning which défendant intended to convey to its readers, it 
■vyas properly left to the jury to décide whether or not such publica- 
tion was libelous. 

2. Plaintiff in error insists that the court erred in admitting proof 
of the plaintiff's social standing, the évidence being, as it contends, 
întroduced "for the purpose of bolstering up the case before the 
jury [in order that] if the jury should be informed that défendant 
in error was a man of very high position in thé world they could 
only pay him for his wounded feelings by a verdict ont of ail pro- 
portion to that which would be given to an ordiûary citizen." The 
authorities bearing upon this point are conflicting. The text writ- 
ers are not in accord. In Massachusetts it was held; as far back 
as 1807, that the plaintiff in actions for defamation of character may 
give in évidence, to aggravate the damages, his own rank and con- 
dition of life, because the degree of injury the plaintiff may sustain 
by the defamation may very much dépend on his rank and condition 
in society. Larned v. Buffington, 3 Mass. 546, In Harding v. 
Brooks, 5 Pick. 247, Chief Justice Parker says: 

"The rank and condition of the plaintiff are proper to be made known to a 
jury by évidence, because tbè damageis may be lawfully âffected thereby; but 
«eneral character has not been the subject of inquiry, unless made necessary 
by the défense to the action, or to the claim of damages." 

In Pennsylvania it was held by Judge Sharswood in Klumph v. 
Dunn, 66 Pa. St 147, that: 

"The position in life, and the famdly of the plaintiff, are always important 
circnmstances bearing upon the question of damages, and hâve always beeu 
held admissible for that purpose." 



FREss PUB. co. V. m'donald ; 24'S' 

See, also, McAlmont v. McClelland, 14 Sérg. & B. 359, where it is 
said that juries in libel suits always take into view the condition in 
life of the parties. The point is discussed at considérable length, 
and the court expressly lays down the proposition that the plain- 
tiiï in such actions may give évidence of his own condition in life to 
aggravate the damages. A similar rule is applied in Connecticut 
(Bennett v. Hyde, 6 Conn. 24), in Illinois (Peltier v. Mict, 50 Dl. 511), 
in Virginia (Adams v. Lawson, 17 Grat. 250), and Kentucky (East- 
land T. Caldwell, 4 Am. Dec. 668). See, also, Shroyer v. Miller, 3 
W. Va. 161; Fowler v. Chichester, 26 Ohio St. 9. A décision in 
Indiana, where the question raised was as to the admissibility of a 
question calling for the defendant's position in society, seems to in- 
dicate that a similar rule would control there touching such testi- 
mony when offered on behalf of the plaintiff. A contraiy rule pre- 
vails in Alabama. Gandy v. Humphries, 35 Ala. 617. The point 
does net seem to hâve been presented either to the suprême court 
of the United States or to any of the circuit courts of appeal. In 
Romayne v. Duane, 3 Wash. C. C. 246, Fed. Cas. No. 12,028, the court 
decided in a libel suit that, character being put in issue, the plain- 
tiff might give évidence of his character before the défendants had 
attacked him. In Wright v. Schroeder, 2 Curt. 548, Fed. Cas. No. 
18,091, Judge Curtis held that, while the défendant may offer évi- 
dence of the plaintiff's bad réputation to reduce the damages, the 
plaintiff may not introduce évidence of his previous good character, 
in chief, before any attack upon his character; although the learned 
judge admits that there are authorities to the contrary. The two 
cases last cited, it will be obsen-ed, deal not with standing in so- 
ciety, but rather with gênerai good character and réputation morally. 
The plaintiff in êrror cites the case of Prescott v. Tousey, decided 
in 1884, by the gênerai term of the New York superior court, Judge 
Sedgwick dissenting (50 N. Y. Super. Ct. 12). The prevailing 
opinion in that case does undoubtedly hold that it was error to 
receive évidence of the plaintiff's social position and standing in 
society. The learned judge who wrote the opinion, however, seems 
to hâve reached his conclusion through a misconception of some of 
the earlier décisions in this state. He cites Hatfleld v. Lasher, 81 
N. Y. 246, as authority for the proposition that évidence of the plain- 
tiff's bad réputation is not admissible for the purpose of showing 
that his réputation was so bad that defendant's libel could not 
injure him, and proceeds with perfectly sound logic: 

"If défendant cannot prove plaintiff's bad réputation to decrease damages, 
why should plaintiff be allowed to show his good réputation for the purpose 
of increasing them? And, if plaintiff cannot show his good réputation, why 
should he be allowed to show his standing in society, especially since the laws 
of this state do not recognize différent ranks in society?" 

Tuming to Hatfleld v. Lasher, 81 N. Y. 246, we find that the pré- 
cise point was not involved, although a dictum of Chief Justice Fol- 
ger, who writes the opinion, apparently goes to the full extent of 
the doctrine enunciated in the superior court. The chief justice 
says of the proposition that "a person of disparaged famé is not en- 
titled to the same measurê of damages as one whose character ia 
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unblemished, [à fact which] ît îa compétent to show by proof," 
"such is not the rule in tMs state." In support of this proposition 
he cites Eoot v. King, 7 Cow. 629, and Gilman v. Lowell, 8 Wend. 
579. Neither of thèse cases at ail supports the proposition for 
•which it is cited. In the earlier of them, Chief Justice Savage, 
writing the opinion, cites Lamed v. Bufflngton, 3 Mass. 546; refers 
to the English rule that the défendant may give évidence of plain- 
tifFs gênerai bad character in mitigation of damages; states that 
the same rule prevails hère, upon the ground that a person of dis- 
paraged famé is not entitled to the same measure of damages as 
another whose charaoter is unblemished; and adds that under any 
circumstances défendant may show that the plaintifE's réputation 
has sustained no in jury, because he had no réputation to lose. In 
the other case cited by Chief Justice Folger, namely, Gilman v. 
Lowell, 8 Wend. 573, the court says: 

"Whether the J>lalntlff's rank and condition In life may be shown elther to 
enhance or dimlnish the damages, It is unnecessary now to décide; and it is 
not percelved that this principle has any connection with malice [which was 
the précise point before the court]. It is proper under the head of inquiry 
Into gênerai character. Persons in différent stations would be differently 
damnlfled by the same slanders." 

In Foot v. Tracy, 1 Johns. 52, Kent, C. J., says: 

"In assesslng damages the jury must take into considération the gênerai 
character, the standing, and estimation of plaintiff In soriety; for it will not 
be preténded that every plalntlfl! is entitled to an eqnal sum for the worth of 
character, The jury hâve, and must inevltably hâve, a very large and libéral 
discrétion in apportioning damages to the ranli, condition, and character of 
the plaintiff; and they must hâve évidence touching that condition and char- 
acter, so as to hâve some guide to their discrétion." 

In Palmer v. Haskins, 28 Barb. 95, Marvin, J., says: 

"That the gênerai standing in society of elther of the parties may be proved 
I hâve no doubt." 

Other cases in the same state which may be referred to are Fry v. 
Bennett, 4 Duer, 262; Hamer v. McFarlin, 4 Denio, 509; Inman v. 
Foster, 8 Wend. 602, 

We are of opinion that the weight of authority is clearly in sup- 
port of the proposition that the condition in life of the plaintiff may 
properly be given in evidepee in chief to aggravate damages. Of 
course, if some peculiar and spécial damage is claimed, it should be 
specially pleaded, While it is true that plaintiff's character and 
réputation morally are presumed to be good, and therefore need 
not be proved by him to be such unless attacked, there seems no 
Sound reason for holding that he may not prove his station in society 
as part of his testimony in chief ^ in view of the statement in Gilman 
V. Lowell, which (despite the décision in Prescott v. Tousey) is still the 
law of this state, that "persons in différent stations would be differ- 
ently damnified by the same dander." In some respects, the évi- 
dence «m this branch of the case at bar, went more into detaU than 
in any of the casés above cited. Whether this was error, and, if so, 
whether it was harmful error, we need not discuss at length, in view 
of the disposition to be made of the case. It is sufficient to say that, 
whea! a plaintiff offers to prove his social standing to increase dam- 
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âges, the testimony admitted should be conflned to his gênerai social 
standing, and not extended to minute détails of Ms life. 

3. The plaintifE in error further contends that the instructions of 
the court as to the question of express malice were erroneous, and 
that the charge to the jury should hâve been corrected in accordance 
with his requests. Upon this branch of the case the court, af ter de- 
flning punitory damages, charged the jury that: 

"In this case it Is not shown that the défendant had any knowledge of, or 
anlmosity against, the plaintiff. It dld not puWish the libel for the purpose of 
Injurlng hlm, and therefore there Is no claim that express malice can be shown 
by any direct intention to injure the plaintiff. But it is claimed, and it Is true, 
that express malice may also be shown by a reckless and wanton carelessness, 
* * * a wanton neglect to ascertaln the truth [of the publication], when 
means of accurate knowledge are readily attainable. A reckless lack of 
knowledge or care to know whether a grave imputation of crime or criminal 
conduet is true or false, and the absence of précautions taken to obtain knowl- 
edge of the truth of a charge of criminality against a person in regard to 
whom accmaev was obviously easily attainable, may be adduced to show 
what the law terms 'express malice.' " 

The court nert reviewed the théories of plaintiff and défendant 
upon the question whether the facts in proof did or did not show 
such reckless carelessness or wanton neglect, and further charged: 

"The question whether any punitory damages are to be given dépends upon 
your conclusion whether the publication was made with recklessness, and with 
a wanton disregard of the question of its truth or falsity. Upon this question 
the plaintiff takes the burden of proof. If you find in the affirmative, yooi 
are not compelled, but are permitted, to give such reasonable and just dam- 
ages as you think it wise to give to deter like conduet in the future. The 
amount of vindictlve damages Is within your discrétion, but it is my dtity to 
caution you against excessiveness. You are to be reasonable and just. • * * 
If you think that sufficient caution was exercised, or If the alleged mistalce 
was a sufficient excuse for the publication, you wiU not find vindictive dam- 
ages, or any damages in excess of just compensation to the plaintiff. » * * 
The real and important question, as It occurs to my mind, is whether the 
dispatch as published, and upon the theory that it was a mistake, and admit- 
ting that it was a mistake, was published with such recklessness and in- 
différence to the truth as justly to charge the défendant with express malice. 
The défendant Is a corporation, and cannot be visited with exemplary dam- 
ages, although Its employés were guilty of express malice In the publication, 
unless the corporation has authorized the System or conduet, which Is the only 
System relied upon as Indicative of express malice in the case, or has subse- 
•quently ratified the publication." 

This is an accurate présentation of the law as to punitory dam- 
ages in libel suits. Association v. Eutherford, 2 C. C. A. 354, 51 
Fed. 513. They may be awarded not only when the libel has been 
"conceived in the spirit of mischief," but when it has been published 
with "criminal indifférence to civil obligations." For injuries in- 
flicted "wantonly," as well as for those inflicted "maliciously," ex- 
emplary damages may be awarded. Eailroad Co. v. Quigley, 21 
How. 202. The counsel for plaintifE in error took no exception to 
the charge as above set forth, but only to the court's refusai to 
charge two requests of his own, as foUows: 

"Fifth. There is no évidence in this case that the défendant was influenced 
by actual or express malice towards the plaintiff In making the publication 
complalned of. Sixth. Express malice is when one with a deUberate mind 
,and formed design commits the act complalned of." 
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lû refusing to charge tliis last proposition the court stated that ifr 
"would not limit expies» malice to that précise language." Thi» 
was not error. The coittrt had alr^dy charged that thère was not^ 
in this case, any direct intention to injure the plaintiff, and the re- 
quest as phrased took no account of that form oif malice, well-rec- 
ognized in cases such as thèse, where, without "deliberate mind" or 
"formed design," the offénder has been so grossly and recklèssly 
négligent, so wantonly indiffèrent to another's rights, that he should; 
be i-f']uired to pay damages in excess of mère compensation as a 
punislmient and examplè. The refusai to charge the flfth request 
challenges the right to give exemplary damages upon ail the facts 
of the case. The plaintiff in error cites Kailway Co. v, Prentice, UT 
U. S. 101, 13 Sup. et 261; Haines V. Schultz, 50 N. J. Law, 481, 14 
Atl. 488; and Daily Post Co. v. McArthur, 16 Mich. 447, The flrst 
of thèse isf not authority.for the proposition that exemplary dam- 
ages cap in no qase be reeoveredagainst a corporation for the reck- 
less, wUlful, and malicious act of its agent, the opinion of the su- 
preme coT^rt, expressly pointing ont th,at in the case before it there 
was no prbqif iÇHat "the conàuctor was known to the défendant to be' 
an unsuitàblè) pérson inahy respect" If the injury done to the 
plaintiff is the resuit of a ruie, custom, or System whîch is prescribedi 
or maintained by the corporation itself as a part of its regular course 
of business, and which, witb inexcusable recklessness, and in wanton 
disregard of others' rights, itself promotes the circidation of libels, 
the corporation may be held responsible, although it was at the 
time not bthéirWise a participant in the personal express mali«e or 
crîminal careléssness of its employé. In Haines t. Schultz, 50 N". J. 
Law, 484, 14 Atl. 488, the error of the trial judge was held to be"reHev-. 
ing the plaintiff of the burdèh of proof and transferring it to the de- 
fendant," the charge of the trial judge practically leaving it to the 
jury to asseas exemplary damage; uni ess the défendant adduced' 
proof of hlsdisapprovalof the libelpus article. And the New 
Jersey suprême ÇQUrt add: "Had there been any proof of such ap- 
proval, any tèstimony of général instructions, of which this libel was 
the outgrowth, ' * "the jury might hâve been warranted in 
inferring a wrongful motive to fit the wrongful àct." The discus- 
sion of the subject in DaUy Post Co. v. McArthur, 16 Mich. 447, is 
an exhaustiTC and able orie. The Michigan court holds, as did this 
court in Association v. Eutiierford, supra, that the reading public 
are not entitled to discussions in prînt upon the character or doings 
of private persons, except as developed in légal tribunals, or rolun- 
tarily subjected to public scrutiny. It reyersed the court below, 
because the chajFge of the tJourt left ît in the power of the jury to 
hold the défendant corporation "in ail respects identified with the 
faults of its agents;" but it also expressly recognized the principle 
that, when there is; proof tending to show, on the part of the défend- 
ant itself, a want of solicitude for the proper conduct of its paper, 
a recklessnçss of, conséquences which dispensed with such precau- 
1lpns as woùld reasonably prerent an abuse of tàe colamns of the 
paper, exemplary damages may propérly be given. In the case at 
bar, in addition to the évidence alrëady ref erred to touching the 
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authorized System or custom of the paper in publishing statements 
as to the doings of private persons, it appears that it was perfectly 
well known to the défendant from actual expérience that in the dis- 
patches received over the loop connections from distant cities "errors 
occur quite frequently," not only from the carelessness of some tele- 
graph operator, but also from grounding or crossing of wires or 
other natural causes. Telegrams may be repeated, as the defend- 
ant's witness expresses it, "to insure safety." This would cost 
more, and the dispatches received by the World during a single 
afternoon and evening are so voluminous that, if ail were repeated, 
there would not be time to hâve them ail thus "insured" and still 
ready to go to press in time for publication on the ensuing morning. 
It appears further that no dispatches such as the one complained of 
are repeated, and that the systeoi and rules of the office do not 
allow that to be done, nor provide any means for the détection or 
prévention of such errors, escept perhaps in those cases where the 
dispatch is contradictory on its face. The plaintiff thus showed 
by affirmative proof that (presumably either to save money or to save 
time) the défendant itself devised and maintained a system of gên- 
erai instructions under wMch any dispatch from its ont of town 
correspondents, although containing aspersions on the character of 
private persons, would be published without any effort whatever to 
ascertain its accuracy, even by the exercise of the ordinary and rea- 
sonable degree of care which persons not in the newspaper business 
are accustomed to employ with dispatches which they esteem im- 
portant. See, in this connection, Primrose v. Telegraph Co. (May 
26, 1894) 14 Sup. Ct. 1098. And it is proved in this case to a dém- 
onstration that, had the rules of the World office provided for a 
répétition of its dispatches, this particular libel on the plaintiff, 
McDonald, would not hâve been published; the statements of its 
correspondent referring not to McDonald, but to Smith. It cer- 
tainly seems to us that the jury were entitled, upon the évidence, 
to flnd in the défendant itself the reckless carelessness and wanton 
disregard of the rights of others which is required to sustain a ver- 
dict for punitory damages. There was no error, therefore, in the 
court's refusai to charge defendant's two requests. 

4. It has seemed désirable to express an opinion upon the points 
already discussed, although we hâve reached the conclusion that 
the judgment must be reversed for error in allowing counsel for 
défendant in error to read to the jury in extenso the opinion of Judge 
Wallace overruling the demurrer to the complaint. The rule and 
the reason for it are alike well expressed in Baker v. City of Madison, 
62 Wis. 137, 22 N. W. 141, 583. "The jury must flnd the facts in 
any given case from the évidence given to them on the trial, and 
that alone, and must take the law of the case from the judge who 
présides at the trial." See, also, Crawford v. Morris, 5 Grrat. 103; 
Bell V. McMaster, 29 Hun, 272; Good v. Mylin, 13 Pa. St. 538; War- 
ren v. Wallis, 42 Tex. 472; Butler t. Slam, 50 Pa. St. 459; and the 
opinion of the United States court of appeals for the flrst circuit, 
Arey t. De Loriea, 5 C. C. A. 116, 55 Fed. 323. Even if it were 
within the sound discrétion of the .trial judge to allow counsel to 
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read cpjjQions of the court to the jury, — as seems to be held in Demp- 
sey T. State, 3 Tex, App, 429; Legg r. Drake, 1 Ohio St. 286,— it 
was error to allow the reading of the opinion in this particular case, 
for we cannot say that it may not hâve influenced the jury in de- 
ciding the very question which was submitted to them. Judge Wal- 
lace's opinion concludes with the statement that "whether a libel- 
ous sensé or an innocent sensé is to be attributed to the publication 
[in this case] must be determined by the jury under proper instruc- 
tions." This part of the opinion was a correct statement of the 
law, and harmless. The trial judge charged to the same efîect. 
But, although thus stating that the question was one which the jury 
must décide as a question of fact, Judge Wallace unmistakably 
indicated that in his opinion "the first impression upon reading a 
paragraph like this would be that the person referred to had been 
guilty of ^ome breach of trust," etc. Under the fédéral system of 
jurisprudence it is not error for the trial judge to express his opinion 
upon the facts if he makes it plain to the jury that they must dé- 
cide ail questions of fact independent of his opinion, but neither in 
principle nor authority is there any sanction for permitting any 
other person's opinion to be stated or shown to the jury upon such a 
question, with or without — and especially without — instructions that 
they weré not to be guided by it. Certainly we cannot say that the 
strong expression of Judge Wallaoe's opinion as to the sensé in 
which the words of the publication were used (a question of fact) 
did not operate upon the jury's mind to persuade them to reach the 
same conclusion. 

The judgment of the circuit court is therefore rerersed, and the 
case remanded, with instructions to award a new trial. 



BBIB WKINGEE MANUF'G 00. y. NATIONAL WRINGEB 00. et al. 

(Circuit Court, W. D. Pennsylyanla. August 29, 1894.) 

No. 12. 

BxBcoTioif— Pboperty Subject to Lbvt— Patents— Insolvbnt Corpohation. 
Under the spécial exécution process (flerl facias) agalnst an Insolvent cor- 
poration authorlzed by the Pennsylvania act of April 7, 1870, the sheriff can 
make a valld sale of a patent rlght belonging to the corporation. 

J. W. Kinnear, for complainant. 
Shlras & Dickey, for défendants. 

ACHESON, Circuit Judge. That a patent right may be subjected 
by suitable judicial proceedings to the payment of the judgment 
dçbt of the owner of the patent is now settled. But, beeause of the 
intangible nature of the property, such right could not be seized 
and sold upon an ordinary writ of fleri facias at common law, and 
hence the judgment créditer had to seek the aid of a court of equity. 
Ager V. Murray, 105 U. S. 126. I see no good reason, however, to de- 
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ny the power of the législature to authorize the taking in exécution 
and sale of a patent right by process at law. In Bank v. Robinson, 
57 Cal. 520, it was held tliat a patent right might be reached by pro- 
ceedings supplementary to exécution, wMch were a substitute for 
a creditor's bill. Now, in lieu of the remedy by séquestration 
against an insolvent corporation agreeably to the 73d, 74th, and 
75th sections of the act of 16th of June, 1836 (P. L. 774), the act of 
7th of April, 1870 (P. L. 58), gives a remedy by a spécial fieri facias, 
whereby the corporate franchises, and ail the property and rights 
of the insolvent corporation, are taken in exécution, and sold out 
and out. Philadelphia & B. 0. E. Co.'s Appeal, 70 Pa. St. 355. In 
case of Flagg v. Famsworth (Com. PL Phila.) 12 Wkly. Notes Cas. 
500, Judge Mitchell, now of the state suprême court, expressed 
the opinion that a valid sale of a patent right belonging to an in- 
solvent corporation can be made under the act of 1870. In this 
I concur. True, patent rights are not specially mentioned in the 
act, but the words, "any personal, mixed or real property, franchises 
and rights," are certainly broad enough to cover patent rights ; and 
to hold otherwise would defeat the législative intention, which, I 
think, clearly was thus to subject ail the property and rights of every 
description, belonging to an insolvent corporation, to the discharge 
of its debts. Nothing to the contrary of this view is to be inferred 
f rom the provisions of the later act of 9th May, 1889 (P. L. 172), which 
gives to the courts of Pennsylvania (what, it seems, they did not 
theretofore hâve) complète equity jurisdiction to charge patent rights 
with the payment of the owner's debts. TJpon this bill and answer 
the plaintiff fails to show a case for relief, as the défendant company 
is invested with the title of the sheriff's vendee under the spécial 
fieri facias. 



Ex parte HART. 
(Circuit Cîourt of Appeals, Fourth Circuit October 2, 1894.) 

No. 76. 

1. Interstate Extradition— luFOKMATioif as Indiciment. 

An Information is not an équivalent of an indictment wlthln Rev. St 
§ 5278, requiring the surrender of a fugitive from justice on demand from 
another state and production of an indictment or affldavlt, made before a 
maglstrate, charging tàe person demanded with a crime. 59 Fed. 894, 
reversed. 

2. Samb— Vérification of Information as Affidavit. 

Nor is the vérification on belief of an Information the équivalent of 
such an afïldavit. 

S. Same— Authbntication of Affidavits. 

Under the provision of Rev. St § 5278, that the indictment or affldavlt 
on which extradition is demanded shall be certifled as authentic by the 
govemor of the state matlng the demand, affidavits filed with the gov- 
ernor, requesting him to make a réquisition, though made a part of the 
réquisition papers, are not sufflcient where the governor only certifies to 
the authenticity of an information, and makes bis demand on thia. 59 
Fed. 894, reversed. 
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4. Same—Apfidatit ' Récitals ik Réquisition. , :; 

Xhe mère récital In réquisition papers that an indiçtment, duly authenti- 
cated, ^8 annexed, is of no ayail, there belng no Indictment attaclied. 

6. Samb-«Wakrant of Rbmoval— âttack on Habeas Coei'os. 

A ■warrant of removal isSùed by a goyerupr is not supported by a con- 
clusive presumptlon that thé governor had before liim ail the necessary 
papërS to àcï on, but it may be shown on habeas corpus tliat it is invalid 
byreason of the insufficlency of the réquisition paiers on which It was 
issued. 

Âppeâl from tHe Circuit Court of the United States for the Dis- 
trict bif Maryland. 

Application of Samuel H. fîart for discharge under writ of habeas 
corpus. Writ denied (59 Ted. 894), and petitioner appeals. Ee- 
vèrsed. 

WilliatQ Pinkney Whyte, for appellânt. ' 

Johû P. Poe, for appellèe. 

Before GQFF and SIMONTON, Circuit Judges, and HUGHES, 
District Jud^. 

GOFF, Circuit Judge. On the 8th day of January, 1894, Samuel 
H. Hart filed Ms pétition in the circuit court of the United States 
for the district of Maryland, alleging that he was unjustly deprived 
of his liberty, and illegally conûned in the Baltimore city jail, 
charged with the crime of embezzlement, and praying that the 
writ of habeas corpus issue. On the same day the court directed 
that the writ issue, which was done, and duly served. It appears 
from the return thereto that the petitioner was held in custody 
under a warr;'.nt issued by the governor of the state of Maryland, 
directed to Alexander G. Matthews, agent of the state of Washing- 
ton, by virtue of a réquisition from the governor of the latter- 
named state, demanding the extradition of the petitioner as a fugi- 
tive from justice. With the return are filed copies of the réquisi- 
tion papers, and of the govemor's warrant of removal. It appears 
. that the goA-^emor of Washington, on the 23d day of Deeember, 1893, 
caused to be issued the foUowing: 

The State of Washington. Executive Department. 

The Governor of the State^of Washington, to Hls Excellency, the Governor 
of the State of Maryland: Whereas, It appears by a copy of information, 
which is hereunto annexed, and which I certlfy to be authentic and duly 
authenticated in accordance with the laws of this state, that Samuel H. Hart 
stands charged with the crlliie of larceny by embezzlement, which I certify 
to be a crime under the laws of this state, committed in the county of Pierce, 
in this state, and it having been represented to me that he has fled from 
the Justice of this state, and.ls now to be found in the state of Maryland: 
Now, therefore, pursuant to the provisions of the constitution and the laws 
of the United States in such case made and provided, I do hereby require 
that the said Samuel H. Hart be apprehended and dçlivered to A. G. Mat- 
thews, who is authorized to receive ai^d convey him to the state of Wash- 
ington, there to be dealt with according to law. 

Ifi testimony whereof, I hà'^e hereunto set my hand and caused to be afîixed 
the seal of the state of Washington, at Olympia, this 23d day of Deeember, in 
the year of our Lord one thousand eight hundred and ninety-three. 

[Seal.] J. H. McGraw. 

By the Governor: J. H. Priée, Secretary of State. 
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The copies referred to are as follows, v'z.: 

To the Governor of thè State oî Washington: You are respectfuUy re- 
quested to issue a réquisition upon the governor of Maryland for the ap- 
préhension and rendition of Sarouel H. Hart, who stands charged by informa- 
tion pending in the sùperior court of the state of Washington in and for 
the county of Pierçe with the crime of larceny by embezzlement, committed 
in Pierce county, state of Washington, but who bas, since the commission of 
sald offense, and bef ore an arrest could be made upon process issued by 
said court, fled from the justice of the state of Washington, and into the 
state of Maryland, where I believe he may now be found. ïhe tlme and 
circumstances of bis fllght, and tbe reasons for my bellef as to where he may 
be found, are as follows: The sald Samuel H. Hart and Frank A. Dinsmore 
were, on or about the 18th day of November, 1893, at the town of Buclïley, 
county of Pierce, and state of Washington, conductlng a certain banking 
business, the said Hart styling himself as président and the said Dinsmore 
styliQg himself as cashler, under the assumed name of the Buckley State 
Bank; but sald banking institution was uniucorporated, and the said Hart 
and the sald Dinsmore were dolng business only ou their own account. That 
Alexander McNlcol deposited with said Samuel H. Hart and the said Frank 
A. Dinsmore, and left with them for safe-keeping, to be returned to him 
upon demand and hls check therefor, the sum of $502.75. That on or about 
the said 18th day of November, 1893, the said Samuel H. Hart and Frank A. 
Dinsmore left said town of Buckley for parts unknown, taking with them 
the money belonging to sald Alexander McNlcol, and the money of a large 
number of other depositors, to-wit, about the sum of $6,000. That af ter 
■diligent search, and through the aid of the détective agency, the said Samuel 
H. Hart has been found and arrested in the city of Baltimore, in the state 
-of Maryland, where he is now held, as afflant Is informed, awaiting an order 
from the governor of this state for hls retum upon extradition to answer for 
the crime committed as aforesaid. In my opinion, the ends of justice require 
that he be brought back to this state for trial; that the facts stated in the 
Information are true, and that the prosecution of sald Samuel H. Hart would 
in ail probability resuit in his conviction of the crime charged. I herewith 
présent a duly-certified copy of the original Information now on flle In the 
office of the clerk of the superlor court of sald Pierce coimty. The réquisition 
asked for said fugitive is not sought for the purpose of collecting a debt or 
euforcing a civil remedy, or to answer any other private end whatever, nor 
shall the criminal proceedings, when such oftender is arrested, be used for 
aûy of sald purposes. 

Dated at Tacoma, Washington, December 23rd, 1893. 

Alexander McNlcol. 

Stnte of Washington, County of Pierce— ss.: I, Alexander McNicol, being 
first duly sworn, say that the facts set out in the foregoing application are 
true, as I verily believe. Alexander McNicol, 

Subscribed and sworn to before me this 23rd day of December, 1893. 
[Seal.] W. A. Ryan, 

Clerk of Sùperior Court of Pierce County, Washington. 

To the Governor: Having carefully examined the foregoing application 
and accompanying papers, I hereby approve the same, and in my opinion it 
would be proper for you to issue the réquisition asked for. I nominale 
Alexander G. Matthews, sheriff of Pierce, Washington, as a proper person to 
be appointed and commissioned by you as the agent of the state of Wash- 
ington to receive the said fugitive wlien he shall be apprehended, and bring 
him to this state, and dellver him into the custody of the sheriff of said 
county. W. H. Snell, Prosecuting Attorney. 

Copy of Act 

Larceny by Embezzlement If any agent, clerk, offlcer, servant, or person 
to whom any money or other property shall be intrusted, with or without 
hire, shall fraudulently couvert to his own use, or shall fail to account to the 
person so Intrusting it to him, he shàll be deemed guilty of larceny, aud on 
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conviction thereof shall be imprisôned In the penitentlary not more than ten 
years nor less than one year, or be Imprlsoned In the county jall for any 
length of time not exceedlng one year. 

In the Superlor Court of the State of Washington, In and for the County of 

Pierce; 
The State of Washington ts. Samuel H. Hart, Frank A. Dinsmore. 
Information. 
Samuel H. Hart and Frank A. Dinsmore are accused by the prosecutlng 
attomey of the county of Pierce, state of Washington, by this information, 
of the crime of larceny by embezzlement, commltted as follows: The sald 
Samuel H, Hart and Frank A. Dinsmore, on or about the elghteenth day 
of November, elghteen huadred and nlnety-three, at the county of Pierce, 
and state of Wasblngton, and wlthln one year prlor to the flling of this In- 
formation, then and there belng persons to whom was Intrusted by one 
Alexander McNlcol, In sald county of Pierce, and state of Washington^ wlth 
certain lawful money of the United States, to wlt, the sum of flve hundred 
and two dollars, of the value of flve hundred and two dollars, and the sald 
Samuel H. Hart and Frank A. Dinsmore then and there baving possession 
of sald money, the property of sald Alexander McNlcol, by reason of sald 
mcmey belng so Intrusted to them by the sald Alexander -McNlcol, dld un- 
lawfully, wrongfully, and felonlously and fraudulently couvert the sald 
money, to wlt, the sald sum of flve hundred and two dollars, to their own 
use, and dld unlawfuUy, fraudulently, and felonlously fall to account to the 
sald Alexander McNlcol therefor, wlth the Intent then and there to defraud, 
contrary to the form of the statute in such case made and provlded, and 
against the peace and dlgnlty of the state of Washington. 

W. H. Snell, Prosecutlng Attomey. 

State of Washington, County of Pierce— ss.: W. H. Snell, prosecutlng at- 
tomey, belng duly swom, upon oath says that he has read the foregolng 
Information, knows the contents thereof, and belleves the same to be true. 

W. H. Snell. 
Subscrlbed and swom before me, the 22d day of December, A. D. 1893. 
[Seal] Chas. Bedford, Notary Public. 

Résidence: Tacoma, Washington. 

Indorsed: No. 7,858. 

In the Superlor Court of the State of Washington, in and for Pierce County. 
The State of Washington vs. Samuel H. Hart and Frank A. Dinsmore. 

Information. Crime Charge"d: Larceny by Embezzlement 
NameSi of witnesses examlned and known at the time of flling the foregolng 
information: Alexander McNlcol, James McNeeley, Porest France, James 
Gallagher, Wm. Fettlg, W. D. Jones, John McKlnnell, Thomas McNeeley, 
Wm. Oamplnskey. 
Flled Dec. 23, 1893. W. A. Byan, Clerk, 

By H. Johnston, Deputy. 

State of Washington, Plalntlfl, vs. Samuel H. Hart and Frank A. Dinsmore, 
Défendants. Certificate. 

State of Washington, County of Pierce— ss.: I, W. A. Ryan, county clerk, 
and clerk of the superlor court of the state of Washington, for the county of 
Pierce, holding terms at Taconia, in sald county, do hereby certlfy that the 
annexed Is a ftill, trae, and correct copy of the information in the above-enti- 
tled action, now on flle in this office. 

Witness my hand and the seal of the sald superlor court this 23rd day of 
December, 1893. 

[Seal] l ' W. A. Ryan, County Clerk. 

In the Superlor Court, State of Washington, in and for the County of Pierce. 

State of Washington vs. Samuel H. Hart and Frank A. Dinsmore. Order. 

Now, on this 23rd day of December, 1893, it appearlng to the court that 
William H. Snell, Esq., prosecutlng attomey in and for said county of Pierce, 
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has filed an information in said court, charging the said Samuel H. Hart and 
Frank A. Dinsmore with the crime of larceny by embezzlement: It Is hereby 
ordered that a warrant Issue by the clerk of this court for the arrest of the 
said Samuel H. Hart and Frank A. Dinsmore. 

Emmett N. Parker, Judge. 
Flled Dec. 23, 1893. W. A. Ryan, Olerk. 

State of Washington vs. Samuel H. Hart and Frank A. Dinsmore. Certiflcate. 

State of Washington, County of Pierce— ss.: I, W. A. Ryan, county clerk, and 
clerk of the superior court of the state of Washington for the county of 
Pierce, holding terms at Tacoma, in said county, do hereby certlfy that the an- 
nexed Is a full, true, and correct copy of the original order for a warrant 
to issue for the arrest of the above-named défendants In the above-entitled 
action now on record In this office. 

Witness my hand and the seal of the said superior court this 23rd day of 
December, 1893. 

[Seal.] W. A. Ryan, Cîounty Olerk, 

No. 7,858. 

In the Superior Court of the State of Washington, for the Coxmty of Pierce, 

Holding Terms at Tacoma. 

State of Washington, County of Pierce— ss. 

The State of Washington vs. Samuel H. Hart and Frank A. Dinsmore. 

Warrant. 
The State of Washington, to the SherifC of Pierce County, State of Washlng- 
ton.Greetlng: Whereas Samuel H. Hart and Frank A. Dinsmore, having been 
dnly informed against by W. H. Snell, prosecuting attomey of Pierce county, 
Washington, in the superior court of the state of Washington for the county 
of Pierce, holding terms at Tacoma, charging the said Samuel H. Hart; and 
Frank A. Dinsmore wlth the crime of larceny by embezzlement, ail of which 
appears to us of record: Now, this Is to command you, the said sheriff, to 
take the said Samuel H. Hart and Frank A. Dinsmore, and them, the said 
Samuel H. Hart and Frank A. Dinsmore, safely keep and hâve him forthwith 
in this court, there to answer the said charge, and abide such further order aa 
the court may make In the promises. Herein fail not. 

Witness the Honorable Emmett N. Parker, judge of the said superior court, 
and the seal of said court, this 23d day of December, A. D. 1893. 

[Officiai Seal.] , W. A. Ryan, 

County Clerk and Clerk of the Superior Court 

State of Washington, County of Pierce— ss.: I, Alexander Matthews, do 
hereby retum this warrant not served, for the reason that the within named 
Samuel H. Hart and Frsmk A. Dinsmore are not found within the state of 
Washington. 

Witness my hand this 23d day of December, 1893. 

A. G. Matthews, Sheriff Pierce County, State of Washington. 

No. 7,868. 

State of Washington, Plaintlff, vs. Samuel H. Hart and Frank A. Dinsmore, 
Défendants. Certiflcate. 

State of Washington, County of Pierce— ss.: I, W. A. Ryan, county clerk, 
and clerk of the superior court of the state of Washington for the county of 
Pierce, holding terms at Tacoma, in said county, do hereby certlfy that the an- 
nexed is a fuU, true, and correct copy of the warrant' for the arrest of above- 
named défendants and return of sheriff thereon in the above-entitled action, 
now on file In this office. 

Witness my hand and the eeal of the said superior court this 233 day of De- 
cember, 1893. 

[Seal.] W. A. Ryan, County Clerk. 

It also appears that the gorernor of the state of Wasliington, on 
the 27th day of Decemljer, 1893, issued his second réquisition, as 
foUows, viz.: 
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The. State of Wasblngtbn.; Executive Department 

Th^ Goveruqr ojthe, Sl^te of Wasliiné»n to Hls Bxceliency tliè GovéïnOr 
et the State oï Marylând: Vherëas, It appeare by a co;py of indUitinent whlch 
Is.hCTeunto annej^ed^: and whlch I certlfy to te authentic and auly àutheiiti- 
câted ih accordance, "wljth the laws of this state, that Samuel H. Hact stands 
chargea with thé crime of larceny by embezzlement, whlch I cerûty to be a 
criiû^iinder th«'lftws o£ thls statei; commlttjecl' In the county of pierce, inthis 
stateirftnd it. hfliYlpg .bed represented to fl^e that he bas fled from the justice 
of thlsstate.^nd'js now to be found in the state of Marylând: . Now, therefore, 
pur^aant to the provisions of the constitution anA the laws of the United 
State^f.rin such case made and provided, I do hereby require that the said 
Saïq^i^i' H. Hart/ be apprehended and dellvéred to Âlexander G. Matthews, 
who Is authorized to reoelve and convey to the state of Washington, 

th6t;e to be deajt wlth accordlng to law. 

In testlmony whereof I bave hereunto set my hand and caused to be afflxed 
the, seal of the state of Washington, at Olympia, thls 27 day of December, in 
the year of our Lord one thousand elght btmdred and ninety-three. 

.iSeal,] , J. H. McGraw. 

By toGoveriièr; J. H. Priée, Secretary oî State. 

This réquisition was founded on the following papers, copies of 
which accompanied it, as follows: 

To thé GoveniÔr of thè State of Washinj^on: You are respedtfùlly requested 
to Issue a réquisition u^n the Governor of Marylând for the appréhension 
ând tendltlon of Samuel H. Hart, who ëtands chargea by Information pend- 
Ittg ta the supa*16r court of the state of Washington In and for the county of 
Piewiè with the -cfime 6f larceny by erùbezzlement, comtnltted In Plerce 
cotùlty, state of Washington, but who, slhcé the commission of said offense, 
and b^fore an aprest could'Bé made upoh pirocess Issuèd by the coirrt, fled frpm 
thè justice of tHe state of Washington, ànd into the state of Marylând, where 
t bëlléve he may now be foùnd. The tlme and circumktances of bis flight, 
'àind the reasohs for i!ny bèljeï as to where hé may be found, are as foUows: 
That the said SamueJ 3. HaH and one Frank A. Dlnsmore were, on or about 
the Slat day of pctpber, 1893, at the town of Buckley, county of Plerce, and 
state of Washington, coridueting a certain banking business, the said Hart 
styllnë'hllnself as président and the said Dlnsmore styling himself as cashler 
under the assnmed name of the Buckley State Bank, but said banking In- 
stitution was unincorporated, and the said, Hart and the said Dlnsmore were 
dolng business, only on thelr own account. ' That Eeése, Orandall & Redman, 
a corporation duly organlzed and dolng business und^r and by virtue of the 
laws of the state of Washington, deposited with the said Samuel H. Hart 
and Frank A. Dinsmore, and left with them for collection, a one-day sight 
draft upon W, L. Barker & Company, a copartnershîp, doing business in 
said towa of Buckley, for the sum of eighty-nine dollars and twenty-elght 
cents ($89.28). That the said draft was collected by the said Samuel H. 
Hart on or about the Slst day of October, 1893, but was never accpunted for 
by said Hàrt to said ïteesé, Crandall & Redman. That on or about the 18th 
day of ï^ovember, 1893, the sàld Samuel H. Hart left said town of Buckley 
for pirte unljnçwli, taking with hlm the money telonglng to said Reese, 
Crandall A Redman, colle;6ted by him as above set forth, and taking with 
hlm ,aisô the moUey of a Iw?!é number of otiiers who had Intrusted him with 
funds, tb wlt, the sum In excess of six thousand dbll^. That after diligent 
search, and through the ald of a détective agency, tli'é said Samuel, H. Hart 
has,heen foun4 and arrested.ln the clty of BaltimoEe,, iU the state of Mary- 
lând, where Helk now held, as afflànt Is infërmed, aWâltln'g an order from the 
gOve|;^o|' of this state for hls return upon extradition to answer for the crime 
commltted as afor'esaid. In my opinion, the ends of justice require that he be 
broughtbackto this state for trial; that the facts stated in the information 
are true; and that the prosecution of said Samuel H. Hart would In ail proba- 
bility resuit in his conviction of the crime chargea. I herewith présent a 
duly-certified copy of the original information now on file in the office of the 



EX PARTE IIABT. 255- 

clerk of the superjor court o( said Plerce county. The réquisition aslied for 
said fugitive is not sought for the purpose of coUecting a debt, or enforcing a 
ciTil remedy, or to answer any other private end whatever, nor shall the 
crimlnal proceedings, when such ofCender Is an-ested, be used for any of said 
piu-poses. 
Dated at Tacoma, Washington, December 27th, 1893. 

f Ciem T. Reese. 

State of "Washington, County of Pierce— ss.: I, Clem T. Reese, belng first 
duly sworn, say that the facts set out in the foregoing application are true. 
as I verlly believe. Clem T. Reese. 

Subscrlbed and sworn to before me this 27th day of December, 1893. 

W. A. Ryan, Clerk of Superior Court of Plerce County, Washington. 

To the Governor: Having carefully examined the foregoing application 
ând accompanying papers, I hereby approve the same, and in my opinion It 
would be proper for you to issue the réquisition asked for. I nomlnate Alex- 
ander G. Matthews, sheriff of Plerce county, Washington, as a proper person 
to be appolnted and commissloned by you as the agent of state of Washing- 
ton to recelve the said fugitive when he shall be apprehended, and brlng 
him to this state, and dellver him into the custody of the sherifif of said 
county. W. H. SneU, Prosecutlng Attomey. 

Copy of Act 

If any agent, clerk, offlcer, servant or person to whom any money or other 
property shall be entrusted, with or without hire, shall fraudulently convert 
to his own use or shaU take and secrète the same with intent fraudulently 
to convert the same to his own use, or shall fail to account to the person so 
entrusting It to him, he shall be deemed guilty of larceny, and on conviction 
thereof shall be imprisoned in the penitentlary not more than ten years nor 
less than one year, or be imprisoned in the county jail for any length of 
time not exceeding one year. 

In the Superior Court of the State of Washington, in and for the County of 

Plerce. 
The State of Washington vs. Samuel H. Hart Information. 
Samuel H. Hart Is accused by the prosecutlng attomey of the county of 
Pierce, state of Washington, by this Information, of the crime of larceny by 
embezzlement, committed as follows: The said Samuel H. Hart, on or about 
the eighteenth day of November, eighteen hundred and ninety-three, at 
the county of Pierce, and state of Washington, and within one year prior 
to the filing of this Information, being then and there the agent and servant 
for hire of Reese, CrandaU & Redman, a corporation organlzed and doing 
business under and by virtue of the laws of the state of Washington, and as 
such agent and servant was then and there inti'usted by the said Reese, 
CrandaJl & Redman with the care and safe-keeping of certain moneys and 
funds of the said Reese, Crandail & Redman, to wit, the sum of elghty-nine 
dollars and twenty-eight cents, lawful money of the United States, of the 
value of eighty-nine dollars and twenty-eight cents, and did then and there 
unlawfully, wrongfully, fraudulently, and feloniously abstract, misapply, 
and convert the said money to his own use, and did fail to account to the 
said Reese, Crandail & Redman therefor, with intent to defraud, which said 
money was then and there in the possession of the said Samuel H. Hart, and 
had been recelved by the said Samuel H. Hart by virtue of his said relations 
as agent and servant for hire of the said Reese, CrandaU & Redman, con- 
trary to the form of the statute in such case made and provided, and against 
the peace and dignity of the state of Washington. 

W. H. Snell, Prosecuting Attorney. 

State of Washington, County of Pierce— ss.: W. H. Snel!, prosecuting at- 
tomey, being duly sworn, upon oath says that he has read the foregoing in- 
formation, knows the contents thereof, and believes the same to be true. 

W. H. Snell. 
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Subscribed and sworn before me, thls 27th day of Deoember, A- D. 1893. 
tOfflclal Seal.] W. A. Ryan, 

Oonntjr Olerk, and Clerk ol the Superior Court for Pierce County, State of 
Washington. 
Filed Dec. 27, 1893. W. A. Byan, Clerk. 

State ofWashington vs. Samuel H. Hart Certlfleate. 

State of Washington, Cîounty of Pieroe— ss.: I, W. A. Ryan, county clerk, ajad 
clerk of the superior court of the state of Washington for the county of Pieroe, 
holding- tenus at Tacoma, in sald county, do hereby cértify that the annexed 
is a fUU, true, and correct copy of the information in the above-entitled 
action, now on file and record in thls office. 

Witness my hand and the seal of the sald superior court thls 27th day of 
Decemher, 1893. 

[SeaL] W. A. Ryan, 

County Clerk, and Clerk of the Superior Court for Pierce County, State of 

Washington. 

In the Superior Court of Pierce County, State of Washington. 

State of Washington vs. Samuel H. Hart, Défendant. Order. 
Now, on thls 27th day of December, 1893, information havbig been flled in 
sald court charglng sald Samuel H. Hart, défendant hereln, wlth the crime 
of larceny by embezzlement, It is hereby ordered that warrant issue for the 
arrest of sald Samuel H. Hart, that he may be brought Into court to answef 
sald charge. John C. Stallcup, Judge. 

State of Washington vs. Samuel H. Hart Certlfleate. 
State of Washington, County of Pierce— ss.: I, W. A. Ryan, county clerk, 
and clerk of the superior court of the state of Washington for the county of 
Pierce, holding terms at Tacoma, in said county, do hereby certify that the 
annexed is a full, true, and correct copy of the order to Issue warrant in the 
above-entitled action, now on record in this office. 

Witness my hand and the seal of the said superior court, this 27th day of 
December, 1893. 

[Seal.] W. A. Byan, 

County Clerk, and Clerk of the Superior Court for Pierce County, State of 
Washington. 

Na 7,859. 

In the Superior Court of the State of Washington, for the County of Pierce. 
Holding Terms at Tacoma. 
State of Washington, County of Pierce— ss. 
The State of Washington vs. Samuel H. Hart Warrant 
The State of Washington to the Sheriff of Pierce County, State of Washing- 
ton, Greeting: Whereas Samuel H. Hart, havlng been duly informed against 
by Wm, H. Snell, prosecuting attomey of Pierce county, Washington, in the 
superior court of lie state of Washington for the county of Pierce, holding 
terms at Tacoma, charglng the said Samuel H. Hart wlth the crime of lar- 
ceny by embezzlement, ail of which appears to us of record: Now this is 
to command you, the sald sheriff, to take the sald Samuel H. Hart and hlm, 
the said Samuel H. Hart sately keep, and hâve hlm forthwith in this court, 
there to answer the said charge, and abide such further order as the court 
may make in the promises. Hereln fall not 

Witness the Honorable John C. Stallcup, judge of the said superior court, 
and the seal of said court, thls 27th day of December, A. D. 1893. 

[Seal.] W. A. Byan, 

County Clerk, and Olerk of the Superior Court 

Indorsed: No. 7,859. 

In the Superior Court of the State of Washington for Pierce County. 
State of Washington ys. Samuel H. Hart Warrant 
State of Washington, County of Pierce— ss.: I, A. G. Matthews, sheriff of 
Pierce county, state of Washington, do hereby certify that the within war- 
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t-ant came Into my hands on the 27th day of December, 1893, and after due 
and diligent search I hâve been unable to flnd tbe sald Samuel H. Ilart In 
Plerce county, state of Washington, and I am informed he has fled to the 
State of Maryland. A. G. Matthews, Sherilï. 

By A. P. Patterson, Deputy. 
Dated at Tacoma this 27th day of December, 1893. 

The gorernor of the state of Maryland, after due considération 
of said papers, issued the warrant of removal, of which the follow- 
ing is a copy, viz.: 

state of Maryland. Executive Department 

To Alexander G. Mattliews, Agent of the State of Washington: Whereas, 
demand has been made upon the governor of the state of Maryland by his 
excellency, John H. McGraw, governor of the state of Washington, for the 
appréhension and delivery of Samuel H. Hart, now aUeged to be wlthin the 
jurisdlction of thls state as a fugitive from the justice of the said state of 
Washington, as deflned by tH© constitution and laws of the United States; 
and whereas, such demand is accompanied by a copy of information and 
afftdavits, charglng such alleged fugitive with larceny by embezzlement, a 
crime under the laws of the sald state of Washington, and the accompany- 
ing papers belng certifled as authentlc by the governor of the sald state: Now, 
therefore, I, Frank Brown, governor of the state of Maryland, do, by thls, 
my warrant, authorize and empower you, if such fugitive be not held in 
custody or under bail to answer any offense agalnst the laws of the TJnîted 
States or of this state, forthwlth to taise and transport the sald Samuel H. 
Hart to the Une of this state, at your own expense. And I do hereby re- 
quire aU peace olHcers to whom this warrant may be shown to afCord you 
ail needful assistance in the exécution hereof at your own cost and charge. 

Given under my hand and the great seal of the state of Maryland. Done 
at the City of Annapolis, on this eighth day of January, in the year of our 
Lord one thousand eight hundred and ninety-four. 

[Great Seal.] Frank Brown. 

By the Governor: Wm. T. Brantly, Secretary of State. 

The circuit court of the United States for the district of Mary- 
land, having considered petitioner's application for discharge under 
the writ of habeas corpus, entered the f oUowing order, riz. : 

The court having heard Hon. Wm. Pinkney Whyte, counsel for the petl- 
tioner, and Hon. John P. Poe, attomey gênerai of the state of Maryland, 
agalnst the discharge of the petltloner, It is ordered thls 15th day of Janu- 
ary, 1894, that the petltloner be remanded to the custody of the warden of 
the Baltimore city Jall, to be delivered by him to A. G. Matthews, the agent 
of the state of Washington, In pursuance of the warrant of the governor of 
the state of Maryland; and, the petltloner having given notice of an appeal 
from the foregolng order of court, it is now further ordered that the ward- 
en of the Baltimore city jall hold the petltloner in custody Tintil the further 
order of thls court. 

On the 16th day of January, 1894, said Hart flled his pétition for 
appeal, with assignment of errors, when the following order was 
entered, viz.: 

The judge of the circuit court of the United Statt'S for the district afore- 
eald having rendered a final décision in sald case dismisslng said writ and 
remanding sald petltloner, and said petltloner having prayed that an appeal 
be taken in his behalf to the next United States circuit court of appeals for 
the fourth circuit, in which sald cause may be heard in accordance with the 
statute in that behalf enacted, after argument had, It is considered and or- 
dered that an appeal be, and the same is hereby, allowed upon the following 
terms, and under the following régulations: That the said Samuel H. Hart 
be taken into the custody of the United States marshal for the district of 
Maryland, to be by him safely kept, and that the said Samuel H. Hart do 
exécute and deliver a good and sufflcient bond in the sum of flve thousand 
v.63F.no.2— 17 
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dollats, wltfe "«ectii^ty to bé apprôved 6y the judge ot thé circuit court afore- 
sald,' W*&!G!hT saia nadnd, -whea approTedi fihall bé flled wltli the clerk of the 
said clt-cutt court;' àfld shall be coiiditldned as folio ws: That the sald Sam- 
uel H. Hart do déMver himaelf up to tbe sald marshal, and do appear before 
the said Tïnited States circuit, court of appeals, whenever and wherever or- 
dered by this court or by thè Said tJniteà.! States clrôuit court of appeals, and 
do then and there abide by and perform the judgment of the United States 
circuit court bf. appeals, lu the premisés; ahd that the said Samuel H. Hart 
do cause to be Sent to the âaid appeUatè' tribunal a transcript ot the pétition, 
writ of habeas corpus, return thereto, and ail other proceedmgs and docu- 
ments and affldavlts in said cause immefllately; and that upon the exécution 
and approTal of ëàtd bond, as aforesaidj and the tender of the same, the 
said Samuel H, Hart be discharged from &e custody of the marshal afore- 
said, and allott'ed to go free, subject to the terms of this prder or the final 
décision of the sal^ appellate court. 

Theamount of the bond was afterwards, on motion of petitioner, 
rèdùced by this court to $3,000. Tlie bond, with apprôved secu- 
rity, was tten given, and tlxe petïtioner discharged from arrest, sub- 
ject to the tenns of said order. ïhe governor of the state of Wash- 
ington, in making the demands upon the governor of the state of 
Maryland, before mentièned and described, acted under the authority 
of sections 5278 and 5279 of the Revised Statutes of the United 
States, -which provide: 

Sec. 5278. Whenever the executive authority ot any state or terri tory 
demanda any person as a fugitive from justice of the executive authority 
of any staïesor térritory to which such person bas fled, and produces a copy 
of an Indictment found or affldavit made before a magistrat© of any state 
or territory, charging the person demanded with having commltted treason, 
felohy, or other crime, certified as authentic-by the governor or chief magis- 
trate of the state or territory from whence the person so charged bas fled, 
it shall be the duty of the executive authority of the state or territory to 
which such person bas fled, to cause him to be arrested and secured, and 
to cause notice of the arrést to be given to the executive authority making 
such demahd, or to the agent of such authority appointed to receive the 
fugitive, and to cause the fugitive to be delivered to such agent when he 
shall appear. If no such agent appears wlthin six months from the time 
of the arrest, the prlsoner may be discharged. AU costs or expenses In- 
curred in the apprehendiiig, seouring, and transmittlng such fugitive to the 
state or territory making sucl^ demand shall be paid by such state or territory. 

Sec. 5279. Any agent, so appointed, who reçoives the fugitive into bis cus- 
tody. shall be empowered to transport him to the state or territory from 
wliich he bas fled, and every person who, by force, sets at llberty or rescuea 
the fugitive from such agent while so transporting him,, shall be flned not 
more than flve hundred 4ollars or imprisoned not more than one year. 

By virtue of this législation it was the duty of the governor of 
the state of Maryland to cause the arrest of Hart, and his delivery 
to the agent designated to receive him, provided it appeared from 
the papers transmitted by the governor of the state of Washington 
that the demand made for the sutrender of the fugitive was ac- 
companied by a copy of an indictJDaeiit found, or affldavit made be- 
fore a magistrate, charging him with having committed treason, 
feiohy, or other crime within said state of Washington; the same 
being certifled as authentic, and it also being shown that the party 
so charged was a fugitive from justice, and within the jurisdiction 
of the state of Maryland. Were thèse essential provisions of the 
law oomplied with? The removal of a citizen from one state to 
another as a fugitive from justice is a matter of great importance, 
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and worthy of serions considération, yet always to be ordered when 
a proper case is made. Such action is based upon article 4, § 2, of 
the constitution of the United States, and tlie laws enacted to en- 
able the same to be executed. Tbe provision referred to will be 
strictlj construed, and ail tàe requirements of the statute must be 
respected. In this case, does it appear that the papers trans- 
mitted and certifled to by the govemor of the state of Washington 
were of the character required for the purpose of securing the war- 
rant of arrest and extradition? The first réquisition, dated Decem- 
ber 23, 1893, recites that it appears by a copy of an "information," 
which is annexed, and certifled to be authentic, that the petitioner 
stands chargea with the crime of larceny by embezzlement. We 
do not consider this a compliance with the act of congress, which 
we think requires the copy of an indictment found by a grand jury, 
and not the copy of an information flled by the attorney for the 
State. An information cannot be regarded as a substitute for an 
indictment where the latter is required in the législation now 
under considération. While it is in the power of the states to pro- 
vide for the prosecution and punishment of ail manner of crime by 
information, and without indictment by a grand jury (as was held 
by the suprême court of the United States in Burtado v. California, 
110 U. S. 516, 4 Sup. et. 111, 292), stiU, if they wish to rely upon 
the provisions of the constitution and laws of the United States re- 
lating to fugitives from justice, they mùst strictly observe and re- 
spect the conditions of the same. The indictment had in mind 
by those who framed the constitution and enacted the statute re- 
ferred to was "a written accusation of one or more persons of a 
crime or misdemeanor preferred to and presented upon oath by a 
grand jury." 4 Bl. Comm. 299-302. The suprême court of the 
United States has recently described an indictment, as that word 
is used in the constitution, as "the présentation to the proper court, 
under oath, by a grand jury, duly impaneled, of a charge describ- 
ing an oiïense against the law for which the party charged may 
be punished." Ex parte Bain, 121 U. S. 1, 7 Sup. Ct. 781, In this 
first réquisition the copy of the information is ail that is certifled 
to be authentic. Holding, as we do, that the information cannot 
be considered as the équivalent of an indictment, we will now ex- 
amine the argument of counsel for the state of Washington that the 
vérification of the information will be regarded as such an affî- 
davit as is required by the law. The information is verified by the 
prosecuting attorney, who swears that he believes the contents 
thereof to be true, not that they are true. This is not such char- 
ging of the commission of a crime before a magistrate of the state as 
is contemplated by the statute. For the purposes of an afiSdavit to 
be used for the arrest and removal of fugitive from justice, this is 
not sufQcient The affldavit required in such cases should set forth 
the facts and circumstances relied on to prove the crime, under the 
oath or aifirmation of some person familiar with them, whose 
knowledge relative thereto justifies the testimony as to their truth- 
fulness, and should not be the mère vérification of a court paper by 
a public officiai, who makes no claim to personal information as 
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to the subjeotrnjalter of the same. Ex parte Smith, 3 McLean, 121, 
Ped. Case Np.: 12^968; In re Doo Woon, 18 Fed. 898; Ex parte Mor- 
gan, 20 Ped; 298. By requiring such an afadavit, the liberty of 
the citizen is, to a great extent, protected, and the executive upon 
whom the dgm,and is made is thereby enabled to détermine if there 
is cause to helieYe that a crime has been committed. To authorize 
the removal of a, citizen of Maryland to the state of Washington for 
trial on a charge of crime something more than the oath of a 
party -unfamiliar with the facts that he believes the allégations of 
an information to be true should be required, and is demanded by 
the law. To hold otherwise would enable irresponsible and de- 
signing parties to make f aise charges with impunity against those 
who mày be the subjects; of their enmity, and permit them, after 
they hâve caused public officiais to believe their représentations, 
tb secure the arrest, imprisonment, and removal of innocent persons 
on papers regnlar in character, but without merit and fraudulent 
tu. fact. It will be observed in this connection that the affidavits 
of Alexander McMcol, dated December 23, 1893, and of Clem T. 
Eeëse, dated December ÎJ, 1893, filed with the governor of the 
State of Washington, and by him sent to the governor of the state 
pf Maryland, are not considered, because, among other reasons, 
they are not recited in nor used to obtain the warrants for extradi- 
tion, and are not certiûed to be authentic, in either of the warrants 
so issued. They cannot, therefore, be regarded as affidavits, under 
the section authorizing the warrant of removal; and, in the view 
that we take of this case, it will not be necessary for us to examine 
the questions whether an offense has in fact been committed, and, 
if the petitioner is a fugitive from justice, on which points it is in- 
sisted that said affidavits can be considered. 

The governor of the state of Washington evidently reached the 
conclusion that the réquisition made by him on the 23d of Decem- 
ber, 1893, was defective, for we flnd that he caused another to be 
issued on the 27th day of December, 1893, in which it is recited 
that "it appears by a copy of indictment, which is herewith an- 
nexed, and which I certiJty to be authentic and duly authenticated 
in accordance with the laws of this state, that Samuel H. Hart 
stands charged with the crime of larceny by embezzlement," etc. 
On examination of the papers annexed, we flnd that no such copy 
of indictment is attached, but that tite copy of an information flled 
by the prosecuting attorney on the 27th day of December, 1893, 
against said Hart, is flled with and made part of the papers with 
the réquisition. The absence of the copy of the indictment is 
fatal to the validity of the warrant, which does not prétend to be 
founded on the copy of information nor of affidavit, but of the in- 
dictment alone. The copy of the information does not support 
the réquisition, and, if it did, for the reasons heretofore given, 
would not be sufflcient 

The claim that the act of the governor of a state in issuing his 
warrant of removal is conclusive, and that the presumption is he 
had the necessary papers, duly authenticated, before him, when 
he acted, cannot be assented to. The act of the governor can be 
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reyiewed, and, if he has not followed the directions and observed 
tlie conditions of the constitution and laws of the United States, 
pertinent to such matters, can be set aside as void, The highest 
as well as the most obscure ofScial must respect the requirements 
of the constitution and the laws made thereunder. The acts of 
the executive are subject to revlew by the courts by means of the 
writ of habeas corpus. It is not now necessary to cite authorities 
on this question, nor to recall incidents in English history, show- 
ing that this writ will issue, no matter how obscure the prisoner, 
nor how great the power of the ofl9cial who detains him. We find 
that the réquisitions issued by the goyerhor of the state of Wash- 
ington did not comply with the law, and that the governor of the 
state of Maryland was not furnished with a copy of either an in- 
dictment or afûdavit, made as required by section 5278 of the Ee- 
vised Statutes of the United States, and consequently we hold that 
the warrant of removal is void. 

The judgment of the circuit court will be reversed, and the pe- 
titioner will be discharged from arrest. 



Ex parte DINSMORB. 
(Clrcnlt Court of Appeals, Fourth Circuit October 2, 1894.) 

No. 77. 

Appeal from the Circuit Court of the United States for ttie District of 
Maryland. 

Application of Frank A. DInsmore for discbarge under writ of habeas 
corpus. Writ denled, and petitioner appeals. 

"William PInkney Whyte, for appellant. 
John P. Poe, for appellee. 

Before GOFP and SIMONTON, Circuit Judges, and HUGHES, Distriei, 
Jndge. - . 

GOFF, Circuit Judge. This case is simllar to the Case of Hart (decided 
at the présent term) 63 Fed. 249. The réquisitions, and the papers accom- 
panying them, are, in substance, the same. The Information flied in the 
superior court of the state of Washington for Pierce county, attached to 
the réquisition issued in the Case of Hart, was against Hart and this peti- 
tioner. In fact the transactions are the same, and the proceedings to secure 
the arrest and removal of the parties are based on the same character of 
papers. The demand made by the governor of the state of Washington re- 
cites that he acts upon the copy of an Information (which appears in full 
In the Hart Case), and the governor of the state of Maryland Issued bis war- 
rant for removal based upon said copy. We do not deem it necessary to set 
forth the papers found in the record in full, nor to repeat the reasons as- 
slgned in said Hart Case for holding the warrants defective and void. We 
refer to that case for the facts and the conclusions we reached. For the 
reasons there set forth, the judgment of the circuit court will be reversed, 
and the petitioner will be discharged from arrest 



UNITED STATES v. CHUNG FUNG SUN et al. 

(District Court N. D. New York. October 3, 1894.) 

Chinamen— Déportation. 

Act U. S. May 5, 1892, as amended November 3, 1893, provider that a 
Chinaman must establish by affirmative proof to the satisfaction of the 
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comiu^sslp^er Uis lawful rlght to remain in the United States. Hrfd, that 
tHé àndlng of sf. commissipner that a Chlnaman is not la-wfally In the 
TJtiit^ $tatés will not be dlsttirbed on appeal, unless dearly agalnst the 
welgM "ôf évidence. ; 

A judg|ii«nt was rendereàbj a United States commissioner for 
the depqrt^tioixj of Chung Pung Sun ajad Chm Kong Pock to the 
empire of Ôliin,â, and they appeal. Affirmed. 

W. W.; OatitWeïl, for appellants. 

W. A. Poucher, U. S. Atty., for respondent 

OOXE, District Judge. " Under the rigorous proTisions of the act 
of May 5,1892, as amended November 3, 1893, the burden was on 
the appeÛaiats to establish "by affirmative proof to the satisfaction 
of the comMsSioner," their "lawful right to remain in the United 
States." (27 Stat. 25, § 3 Laws 1893, c. 14, p. 7). The tenn "mer- 
chant" is deflned to mean "a person engageid in buying and selling 
mercharidise, at a flsed place of business, which business is con- 
ducted in his name, and who during the time he claims to be en- 
gagea as a merchant does not engage in the performance of any 
manual labor, except such as is necessary in the conduct of his busi- 
ness as such merchant." Xiaws 1893, c. 14, p. 8, § 2. 

The contention in the case of Chung Fung Sun is that he was bom 
in California twenty years ago; that his father when he was flve 
or six ye?irs çld returned to China with his wife and child, remained 
there a yeai'aûd a half and then came back to this country leaving 
his wife and the appellant in China where his wife has lived ever 
since and where the appellant lived until the présent year. This 
is swom to by the alleged father, but the inhérent improbability 
of the story must be apparent to ail. On the other hand there is 
presumptivè évidence that the appellant, and flve other Chinamen, 
came hère from Canada, having been-smuggled at night across the 
border at an unfrequented spot near Plattsburgh, N. Y. There is 
also proof of the appellant's admissions that he never had been in 
the United States before and that the theory of his having a father 
in this cônïitry was an afterthought invented to fit the exigencies 
of the situation. To state the matter as strongly as possible for 
the appellant the case presented a doubtful question of fact, which 
was clearly within the pi*ôvince of the commissioner to détermine. 
Elis findinguiiôn disputed téstimony should not be disturbed on 
appeal. 

In the caSe ôf Chin Kong Pock an effort was made to prove that 
he was a i^turning merchant Two witnesses, of Russian extrac- 
tion, testifyjijto having seen thè appellant prior to the summer of 
1893, selling "soap, washboards, etc., at 'No. 13 Pell street, New York 
City. This is supplemented by the téstimony of a Chinaman to the 
effect that appellant is a member of the "flrm of Qwong Mow Wo 
Company anid bas been for flve years. It further appears that fif- 
teen person» are interei^ted in the business at 13 Pell street, the 
stock being worth about |10,000. Two criticisms are made of this 
téstimony. First, that it is insuiflcient in law, and, second, that it 
is untrue in fact. There is évidence of the appellant's admissions 
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that he was a farmer In China, that he had nerer been Lere before 
and that he was smuggled across the Canadian border from Mon- 
tréal. In view of this testimony and the circumstantial évidence 
tending to substantiate it the commissioner saw fit to reject the 
theory that the appellant was a Chinese merchant. He did not 
believe the appellanfs testimony. It was a question of fact 
and the flnding of the commissioner was not so clearly against the 
weight of évidence as to justify the court in disturbing it on appeal. 
There is, to say the least, doubt whether the testimony on behalf of 
the appellant, if true, brings him within the statutory définition 
of "merchant." Did he buy and sell marchandise? Was the busi- 
ness conducted in his name? It is unnecessary to answer thèse 
questions, but the mère statement of them suggests the defect in 
the appellanfs proof. The judgments must be afiQrmed. 



In 16 HOWARD. 
(Circuit Court, S. D. New York. October 19, 1894.) 

1. ImMISRATION— COKTllACT LABOEER-— "PERSONAL OR DoMESTlC SERVANT " — 

What Cosstitutes— Undercoachmaît. 

An "undercoacliman," whose duties are, partly, to assist in keepins 
stables, horses, aud carriages in good or^er, but principally to drive the 
horses when his employer or any of his family go out in carriages, and to 
acconipany on horseback the younger members o( the family when 
they go out on horseback, and who boards with his employer's coachman. 
and sleeps in a room over the coach house, is a "personal or doraestic 
servant," within the raeaning of St. 1885, c. 164, prohibiting the immigra- 
tion of aliens under contracts for labor, and providing that the pro- 
visions of the act shall not apply to "persons employed strictly as personal 
or domestic servants." 

2. Same — PROHiBrrBD Persojt — Décision op Secretart of the Treasdry — 

When Conclosive. 

Under St. 1888, c. 1210 (amending St 1885, c. 164, as amended by 5t. 
1887, c. 220), which authorizes the secretary of the treasury, "in case 
he shall be satisfled" that an immigrant "bas" landed contrary to the 
prohibition of St. 1885, c. 164, as amended, to cause him, within a year 
after landing, to be taken Into custody and deported, the détermination 
of the secretary of the treasury as to whether or not the immigrant is a 
prohibited person is conclusive, and wil? not be revievped by the courts. 

Pétition by John James Howard for a writ of habeas corpus to 
obtain his release from custody into which he was taken by order 
of the secretary of the treasury, to be returned to England, from 
which country it was claimed he came in violation of the contract- 
labor law. Writ dismissed, and petitioner remanded. 

Wallace Macfarlane and Wm. H, Cochrane, U. S. Atty., for 
commissioners. 
Benj. F. Tracey and Frank Platt, for relator. 

LACOMBE, Circuit Judge, The fédéral statute of 1885 (chap- 
ter 1(54) and the amendments thereto (chapter 220 of 1887 and 
chapter 1210 of 1888), with some additional provisions contained 
in chapter 551 of 1891, make up what is generally referred to as 
the "Oontract-Labor Law." That law undertakes to protect per- 
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sons performing labor or service here against compétition from 
abroad by prohibiting t6e importation or migration of aliens or 
foreigners under contract; or agreement to perform labor or serv- 
ice made prior to sucb importation or migration. Ail kinds of 
labor or service, however, are not within the proMbiting clauses 
of thie statute. The flrst section of the act of 1885 does, it is 
true, use the phrase "labor or service of anykindj" but congress, 
by a spécifie enumeration, has declared that certain classes of 
persons performing labor or service shall not be affected by the 
provisions of the statute; and it has been held that, by unex- 
pressed intention, congress also excepted other classes, not thus 
enumerated. Church of Holy Trinity v. U. S., 143 U. S. 457, 12 
Sup. et. 511. The act of 1883 expressly déclares that the provi- 
sions of that act shall not "apply to * * * persons employed 
strictly as personal or domestic servants." No subséquent act has 
in any wise qualifled or repealed this provision, and persons thus 
employed hâve therefore not been forbidden by congress to enter. 
Thèse contract-labor statutes hâve provided summary methods for 
preventing the entry into this country of persons within the pro- 
hibited class, and for the arrest and déportation of such persons 
who may hâve succeeded in efifecting an entrance contrary to the 
prohibition. Thus, the act of 1888 authorizes "the secretary of the 
treasury, in case he shall be satisfied that an immigrant has been 
allowed to land contrary to the prohibition of that law, to cause 
such immigrant within the period of one year after landing or 
entry, to be taken into custody and returned to the country from 
whence he came," etc. The relator is held under a warrant issued 
in accordance with this last-quoted section, and the return to the 
writ of habeas corpus avers that the secretary of the treasury, 
from proofa submitted to him, became satisfied that the relator 
came into the country from England, contrary to the prohibition 
of the contract-labor laws. The relator insists that the secretary 
of the treasury had no jurisdiction to issue such a warrant in his 
case, because, although an alien immigrant, he was not, as he con- 
tends, wiithin the prohibited class; and that the provisions of the 
statute touching arrest and déportation do not apply to those who 
belong to the excepted class of "persons employed strictly as Per- 
sonal or domestic servants." Courts, upon habeas corpus, will al- 
ways look into the question of jurisdiction, and relator, therefore, 
has offered évidence in support of his answer to the return. 

Whatever may hâve been the case made before the secretary, it 
appears from the évidence taken in this court that relator is in the 
employ of Mr. L. P. Morton, a résident of Rhinecliff, in this state, 
a contract for his employment having been made before entry into 
this country; that he is employed as "undercoachman ;" that his 
duties consist partly in assisting to keep the stables, horses, and 
carriages in good order, and principally in driving the horses when 
his employer or any of his employer's family go ont in one of the 
carriages. When the younger members of the family go ont on 
horseback, he accompanies them, also on horseback. Apparently 
he has no other duties. He produces nothing. He does no work 
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on the farm, or in the garden, or in the dairy, as in Case of Cum- 
mings, 32 Fed. 75. Under the sole direction of Mr. Morton and of 
Mr. Morton's family, he performs services wliicli minister exclusively 
to their personal comf ort and enjoyment He liyes at his employ- 
er's résidence, in Ehineclifl, boarding with tlie coacliman in a small 
cottage of Mr. Morton's, immediately adjoining his coach house, 
and sleeps in a room over the coach house, where two of Mr. Morton's 
cooks also hâve their rooms. Upon such proof as this, — and there 
being no dispute hère as to the facts, — it seems entirely clear that 
relator is employed "strictly as a personal or domestic servant." 

But it does not f ollow that he should be discharged from custody. 
The language of the statute above quoted from (chapter 1210 of 
1888) is peculiar. It provides for a retum, not of the immigrant who 
has landed contrary to the prohibition, but of an immigrant as to 
whom the secretary of the treasury shall be satisfied that he has so 
landed. In other words, the language of the act is such as to rele- 
gate to the secretary the final détermination of the question whether 
or not the immigrant is a prohibited person. Where congress 
intrusts such final détermination to an executive ofiScer, the courts 
cannot interfère with or overrule his décision. The suprême court 
has recently discussed this subject generally, and thus expresses its 
conclusions: 

"An alien immigrant, prevented from landing by any such offlcer, claimiïig 
authority to do so under an act of congress, and thereby restralned of his 
liberty, is doubtless entitled to a wrlt of habeas corpus to ascertaln whether 
the restraint is lawful; and congress may, if it sees fit, * * * authorize 
the courts to Investigate and ascertaln the facts on which the right to land 
dépends. But, on the other hand, the final détermination of those facts 
may be intrusted by congress to executive offlcers; and in such a case, as in 
ail others, in whlch a statute gives a discretionary power to an offlcer, to be 
exerclsed by him upon his own opinion of certain facts, he is made the sole 
and exclusive judge of the existence of those facts, and no other tribunal, 
unless expressly authorlzed by law to do so, is at liberty to re-examine or 
controvert the sufficiency of the évidence on vchich he acted. It is not 
within the province of the judiciary to order that foreigners vcho hâve never 
been naturalized, nor acquired any domicile or résidence within the United 
States, nor ever been admitted into the country pursuant to law, shall be 
permitted to enter In opposition to the constitutional and lawful measures 
of the législative and executive branches of the national government As 
to such persons, the décisions of executive or administrative officers acting 
within powers expressly conferred by congress are due process of law." 
Nishimura Ekiu v. U. S., 142 U. S. 660, 12 Sup. Ct. 336. 

Power thus summarily to détermine the status of an individual, 
without any review by a court or other tribunal, when such déter- 
mination will expose him to arrest and déportation, is certainly 
very comprehensive. Courts, as a rule, are jealous of their préroga- 
tives, and unwilling to flnd in any statute so broad a grant of 
power, unless it is expressed in no uncertain terms. In the statute 
now under considération, however, the language used is not un- 
certain. It directs the return of the immigrant when the secretary 
of the treasury shall be satisfied that be belongs to a prohibited 
class. Undoubtedly, the language used does not expressly provide 
that the décisions of the secretary upon an immigrant'» status shall 
be final, and not subject to review in the courts; but it is a reason- 
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able and necessary implication from the language whict congresa 
has use;d. JVVere there nothing before the court except the act of 
1888, it might be urged that congress did not intend to confer 
such extensive judicial power upon an executive offlcer, although' 
the language of tlie act would justify such a conclusion. As already 
seen, congress, in another section of this contract-labor law, has 
used language which unamblguously expressed more than was in- 
tended (Church of Holy Trinity v. U. S., supra); and it would not 
be surprising to find elsewhere in ther law a similar instance of 
the incautious use of words. But the. provisions of the supple- 
mentary immigration act of 1891 (chapter 551) seem to preclude 
a restricted interprétation of the , section now under discussion, on 
any such theory of intent. In the eighth section of this act of 1891 
it is expfessly provided that: 

"AU décisions made by the Inspecting offlcers or their assistants touching 
the right of any alien to land, whén adverse to such rlght, shall be final 
uniess appeal be taken tô the superlntèndent of Immigration, wliose action 
shall be subject to review by the secretary of the treasury." 

This language was hèld in Nishimura Ekiu's Case, supra, to 
confer upon the executiVç officers named in the act a judicial dis- 
crétion, not revieiyable by the courts. Since cOngress, in 1891, con- 
ferred such powôr upon subordinate executive ofiQcers, it is difficult 
to see why it should be held that congress did not intend in 1888 to 
confer lilie power upon the secretary of the treasury. By selecting 
an ofiQcer of such exalted rank as the final arbiter of thè question 
of an immigrant's status, congress placèd the power where it would 
be exercised with care, wisdom, and discrétion; and, having the 
right thus to legislate upon the subject (Nishimura Ekiu's Case, 
supra; Pong Yue Ting v.'U. S., 149 U. S. 698, 13 Sup. Ct 1016), 
its grant of power should be construed as it is expressed. Where 
it is shown that the pecson proceeded against under the contract- 
labop law is not an immigrant, the secretary has no jnrisdiction 
tô pass upon the question. In re Panzara, 51 Fed. 275 ; In re Mar- 
torelli (U. S. Cir. Ot S. D. N. Y.; Oct, 1894) 63 Fed. 437. But 
where it appears that such person is an immigrant, who has not 
been hère more than bne year, the secretary of the treasury has 
been selected by congress as the sole tribunal to détermine whether 
he is or is not within the prohibited dass. 

The writ must be dismissed, and the relator remanded. 



THE CARIB PRINCE. 

WUPPERMAN ▼. THE CARIB PRINCE. MIDDLETON et al. ▼. SAMB. 
CADENAS et al. ▼. SAMB. GILLESPIE et aL t. SAMB. 

(District Court, B. D. New York. October 4, 1894.) 

L CoNFitcT OT Laws— CôîfSTKUCTiON OF BiLi, op Lamng. 

A bill of ladlng of goods to be carriéd In an Engllsh shlp, signed In an 
Ënglish port, must be construed accordlng to the law of England. 
S. Bill of Ladinq— ExEMPiioNB feom Liability— Bnglish Law. 

Under the law of Bijg^nd, a provision in a. bill of lading exemptlng the 
shipowner from liàblUty for damage caused by a latent defect cover» 
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damages from a defectivé rivet in the bulktiead side of a water tank, 
where, the sliip being a new one, the tank liad been tested by hammer 
and water pressuré, and the defect was where no external examination 
would bave discovered it 

Actions by Joséphine W. Wupperman, Clifford E. Middieton and 
others, Manuel Cadenas and another, and William Gillespie and 
others against the steamship Carib Prince for damages to merchan- 
dise. The several libels were dismissed. 

George A. Black, for libelants. 
Convers & Kirlin, for claimants. 

BENEDICT, District Judge. Thèse actions are brought to re- 
cover of the steamship Carib Prince for damage done to merchan- 
dise forming part of the cargo of that vessel on a voyage from 
Grenada to New York. The vessel was constructed with a water 
tank of iron in her peak, one side of whlch was formed by a bulk- 
head. This tank, when she sailed from Grenada, was empty, but 
during the voyage from Grenada to New York it was filled with 
water one afternoon, in order to trim the Vessel ; and the next mom- 
ing, much of the water ha ving gone from the tank, an investigation 
showed that the head had corne off from one of the rivets riveting the 
bulkhead side of the tank, leaving a hole through which water had 
poured upon the libelants' merchandise, stowed near the bulk- 
head. The évidence in respect to the rivet has led me to the con- 
clusion that the cause of the accident was a defect in the rivet, aris- 
ing from the fact that the quality of the iron had been injured by 
too much hammering at the time it was annealing, so that it be- 
came brittle and weak. This defect could not be seen. The broken 
rivet was found on one of the bags of cargo, and showed that it had 
broken oflf in the countersunk part of the rivet, below the head, so 
that, while the rivet remained in place, no external examination 
would hâve discovered the defect. This defectivé rivet was, in my 
opinion, the cause of the accident. The condition of the rivet ren- 
dered it uniit to sustain the reasonable pressure caused by filling 
the tank with water while at sea, and the vessel consequently was 
unseaworthy in that respect. The évidence shows that the vessel 
was a new vessel, built by buQders of the highest class,. and ail rea- 
sonable effort was made to secure a proper riveting of the tank. 
After construction the tank was tested by a hammer and by water 
pressure, and it was found to be tight and strong enough to sustain 
the weight of water when not in motion. When the tank was filled 
with water while the ship was in motion, the rivet in question 
proved insuflQcient, owing, as already stated, to the fact that the 
iron had lost its strength in the process of being hammered while it 
was annealing, and it gave way, causing the damage sued for. 

If diligence on the part of the shipowner to provide a seaworthy 
ship, and a justifiable belief on his part that his ship was seaworthy, 
could avail to relieve him from his warranty of seaworthiness, he 
could be relieved upon the proofs in the case; but the rule has been 
declared that if the unseaworthy condition arose from a defectivé 
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CQnptriiçMOlIjaltliough latent and unknown to the owner, He ïs not 
eassotii^ii Tie ddpowner must show affirmatirely that bis sMp was 
séftworthy àt tJie beginning of tiie voyage. 

The question then arises whether thia obligation on the part of 
the shipowner has been qualifled by the clause in the bill of lading 
which exempts the shipowner from damage caused by a latent de- 
feçt, which is this case. This was an English ship. The contract 
was signed tn a port goyerned by English law, and it has been held 
In this circuit that such a case is to be gorerned by the law of the 
place where the contract was made. It was a British ressd, gov- 
erned by the laws of England. Liverpool & G. W. Steam Co. v. 
Phenii Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469; The Majestic, 9 0. G. 
A. 161, 60 Fed. 624; Bank of Edgefleld v. Panners' Ck)-op. Manufg 
Oo., 2 U. S. App. 282, 295, 2 G. G. A. 637, 52 Fed. 98. The law of Eng- 
land, as declared in the case of The Laertes, 12 Prob. Div. 187, is to 
the effect that by the laws of England such an exception as that con- 
tained in the bill of lading sued on, if it does not abrogate, at ail 
events limits, the warranty which the law would otherwise imply, 
that the ship was seaworthy at the beginning of the voyage, 
and exempts the ship if due diligence is exercised by the shipowner. 
Applying that law to this case, it foUows, from the fact that the 
weak condition of the iron rivet could not be discovered by the exer- 
cise of due diligence, that the ship cannot be held liable for the 
injury to the libelants' cargo, because the danger arose from a latent 
defect in the rivet which gave way, within the exception in the bill 
of lading under which the merchandise was carried. Upon this 
ground the libels are dismissed, and with costs. 



THB HERCULES. 

GBNTHUEB v. THE HERCULES. 

i(I>l»trlct Court, B. D. New York. September 28, 1894.y 

L WrrNKSSBST-lMPBOPKR Influences— Thkbatb of CTtiMiNAi- Proskcution. 
The eonduct of clalmant's agent. In ca.uslng li to be made known t» a 
witness who had glven damaging testimony that he was In danger of prose- 
cation for a crlmlnal offense, whereby the witness was moved to ofCer hlm- 
self as a witness for claimant, and thereupon gave a déposition contradlct- 
Ing many of hls previous statements, strongly dlsapproved by the court, 
and conslàeréd to cast a doubt upon the testimony ol another, witness 
produced firom the same source. 

2. TowAGB— Loss OF Tow m Stobm. 

Tug *eW In fault for taklng barges eut of the protection of the Kelaware 
breakwater, and startiûg on a voyage to Boston, In the face of strong In- 
dications of an approaching storm, contrary to the Judgment of other tug- 
boat captalns in the breakwater at the time, and for refusing to turn back 
until it became impossible to proceed, and untU one of the barges had 
Bprung il Içak, from which she sank. 

. This was a libel by Philip 0. Genthuer against the steam tug 
Hercules to recover for the loss of the Saugeriies while in tow of 
the tug. 

Benedict & Benedict, for libelant. 

iBobinson, Biddle & Ward, for claimants. 
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BENEDIOT, District Judge. On the 2d day of March, 1893, the 
steam tug Hercules took in tow in tlie Delaware river the barge 
Saugerties and tiie barge Moonbeam, under a contract to tow them, 
one to Boston, Mass., and tlie otber to Providence, B. I. In tlie 
afternoon of the 2d of March the tug left the Delaware breakwater 
and put to sea with thèse two barges, in the face of évident signs 
of approaching storm. The heavy weather indicated was encoun- 
tered outside. On the ith of March, while in a heavy sea, the Sau- 
gerties sprung a leak, and shortly afterwards sank in about 17 fath- 
oms of water, and became a total loss. Thereafter the tug turned 
back with the Moonbeam, which was disabled in the storm by the 
breaking of her tiller, and with her arrived in safety at the break- 
water. The owners of the Saugerties now sue the tug to recover for 
the loss of their barge, charging the tug with négligence in putting 
out from the refuge of the breakwater into the storm then threat- 
ened, and also in faîling to turn back after the storm was encoun- 
tered. The claimants contend that the sinking of the Saugerties 
arose from her being unseaworthy, and that there was no négligence 
on the part of the tug. 

Upon thèse issues a mass of évidence has been presented, in which 
there is to be f ound testimony supporting either contention. I hâve 
€xamined ail this testimony, but I do not feel it ineumbent on me 
to comment on its particular features, further than to say that the 
conduct of Harry HuU, assistant superintendent of the line to which 
the Hercules belongs, in connection with the testimony of the wit- 
ness William Kendrick, cannot be passed over without notice. The 
witness Kendrick was the master of the Hercules. He was ex- 
amined in behalf of the libelant by déposition, and gave testimony 
favorable to the libelant's contention. At the taking of this first 
déposition the information was conveyed to the witness that it was 
known to the claimants that there was foundation for a criminal 
charge against him, arising out of his naturalization papers ob- 
tained by him in Boston. Thereafter the witness was made to un- 
derstand that he was in danger of prosecution for that offense, and 
was brought in connection with the superindendent, Hull, by means 
of^his brother-in-law. Thereafter, acting under the idea that he 
wôuld thereby avoid a criminal prosecution in connection with his 
naturalization, he offered to be examined in behalf of the claimant. 
At this last examination he contradicted many of the statements 
he had made in his flrst déposition. After that both he and his 
brother-in-law were given employment by the claimants. This meth- 
od of dealing with a witness who gives damaging testimony is strong- 
ly disapproved of, and tends to raise a doubt in regard to the tes- 
timony of the witness Johnston, produced from the same source, to 
«upport the statements of Kendrick. 

The testimony in the case, taken together, seems to me to require 
the conclusion that the master of the Hercules, contrary to the judg- 
ment of other tugboat captains in the breakwater at the time, put 
out with his heavy tow from the protection of the breakwater, in 
the face of strong Indications of the approach of a storm; that the 
storm was encountered outside the capes, and was dangerous, not- 
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wittistànairig wliich thé tùg proceeded on lier way, until fmally it 
became iînpossible to make any iioticeable progress with tke tow, 
Instëâd of tarning back, as she could hâve doue, and as she after- 
wdrds did with the Moonbeam, the tug subjected tbe Saugerties t» 
the 'force of a severe storm for many hours. The reSult was that 
the Saiigertiee sprung a leak, and hér pump became disabled by the 
storm, so that she flUed with water and sank. Fpon thèse con- 
clusions offact I flnd that the tug was guîlty of continuing to face 
a dangerous storm af ter she expëiàenfeed its force, when common pru- 
dence required the master to turh back, and seek the shelter of the 
breakwater. The fallure to exercise this measure of prudence was, 
in my opinion, négligence, and renderéd tie tug liable for the loss 
of the libelant's barge. There must be a decree for the libelant, 
with a référence to ascertain the àmqiint of the loss. 



THE ALFRED J,, MUER AY. 

THE ALFRED J. MURRAY v. AMERICAN TOWING & LIGHTERING 

00. iet ail 

(Ofi-cuit Cpurt of Appeals, Fourtih Circuit October 2, 1894.) 

■■ ■, ■ ■. No. 85., ■ ' 

Maritime LieNs— Innocekt Pdrchaser— TÀkins Vbssel por Debt. 

One wfio tflkes a barg^ iù paymeiit of a debt Is not an innocent pur- 
cliaser, iso as to i?elease hlmlfrom claims against the vessel contracted by 
thevendor. 60 Fed. 926, aflrmed. 

Appeal ftoia the District Gourt of the United States for the Dis- 
trict pf Mâ^i7la,hd, 

, This wMs a libel by the American Towing & Lightering Com- 
pany against thfe bfirge Alfred J. Murray, in whîcli Edward Tuni- 
soii àhd Richard Eosér, material men, intervened, and claimed liens. 
Thére was a judgtoènt for libelants and intervehers, anà Engle & 
Co., claimants pf the barge, appeaj. Afflnned. 

Richard M. ItfcSherry, for appelants. ' 

Robert H. Smith, for tbe towing company. 

Thomas C. Butler and-D. E. Monroe, for interreners. 

Before GpFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

SIMONTON, Circuit Judge. The barge Alfred J. Murray was 
engaged in trade between New York and Chesapeake bay. She had 
no means in hersélf of Ipcomotion, and the American Towing & 
Lightering Company was under contract with one of her owners 
to" do ail necessary towage between Chesapeake City, in the 
State of Maryland, to a : port or ports on Chesapeake bay, usually 
Piapkatank, in Virginia. While this towage service was being 
performed, in 1892, to April, 1893, the barge was owned by J. A. 
and O. Griffln, and was; covered by a mortgage to Alfred J. Murray 
in thp sum of |6,000. The barge cost; ûbout two years before 1893, 
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111,000. J. A. and 0. Griffin were engaged in business, and for 
some cause became greatly embarrassed, in fact insolvent, in the 
early part of 1893. They had had Mendly relations with M. Engle 
& Ce, and thèse two firms used between tbem accommodation notes. 
Engle & Co. would give the GrifiSna their note, to be used by the 
GrifQns, but to be met at maturity by Engle & Co., and the Grifans 
woold give Engle & Go. their note, to be used by the latter, but to 
be met by the former at maturity. On 9th May, 1893, there were 
outstanding, running to maturity, one of thèse notes given by Engle 
& Co. to J. A. and C. Griffin in the sum of $2,560, and another of the 
same amount given by the Grifflns to Engle & Co. Thèse were 
discounted by each firm with a banker. On that day Engle & Co. 
purchased from the Griffins the barge A. J. Murray, on the terma 
$2,560 cash and $6,146.32 in notes, maturing at différent dates. 
The sum paid as cash was really the money due on the accommoda- 
tion note of J. A and C. Griffln, given to and used by Engle & Co., 
and held by Eppinger & Russell ; and the- notes were given to J. 
A Murray, the mortgagee of the bai^e, to whom a new mortgage, 
presumably upon the satisfaction of iiie old mortgage, was exe- 
cuted for $5,761. At the date of this transaction the Grifflns owned 
no other property than this barge, then under mortgage, and some 
logs and timber, and were wholly unable to meet the note given by 
them to Engle & Co. for their accommodation and, as we hâve seen, 
discounted by them. When the barge, under thé terms of sale, was 
about to be conveyed to Engle & Co;, they made some inquiry at 
Perth Amboy, where her title deed was recorded, and perhaps at 
Ghesapeake City, as to any outstanding claims against her, and were 
informed that none existed, except claims for supplies, amounting 
to about $100. In fact she at that time owed the towage Com- 
pany a large bill for towage, and she also owed Tunison and Boser, 
two material men at Brunswick, N. J., for supplies. Under the 
law of New Jersey, the state to whieh the barge belonged, material 
men hâve a lien on vessels for such supplies. The American Tow- 
ing & Lightering Company filed the libel in this cause for towage 
services from June 12, 1892, to December 21, 1892. The material 
men intervened for open accounts, one beginning 18th July, 1892, 
and ending December 15, 1892; the other beginning April 9, 1892, 
and ending December 15, 1892. Much testimony was taken in 
the case, and it was heard with the libel, interventions, and an- 
swers. The district court entered a decree against the barge. 
The court was of the opinion that Engle & Co., the présent owners, 
were not bona fide purchasers in such a sensé as to release them 
from claims against the vessel contracted by the GriflBns, under 
whom they held; and that, even if they were, there was not such 
lâches on the part of the libelant and of the intervening material 
men as would deprive them of their lien. In thèse conclusions we 
«ee no error. Engle & Oo. took the barge at a certain price. They 
paid the purchase money by meeting a note of the Griffins, indorsed, 
it is tnie, for their accommodation, but held by a bona flde holder 
before maturity. The Grifflns were wholly unable to pay this note 
•either to the holder, or to Engle & Co., if they met it The re- 
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fflainder of tîie purchase money went to an existing mortgage on 
the barge. It ia very clear that this transaction was fully ex- 
j^resied by Moses Engle himself, in liis testimony, when asked, 
"But the note which they [J. A. and C. GrifiSn] passed to you wa» 
not paid, but you took the barge instead?" and hc answered, "I 
took the barge in place of the note, considerlng that so much 
money." The considération for the transfer of title in the barge 
Was to secure protection from an antécédent liability incurred by 
the vendee for the vendor. Thèse are not circumstances which 
make one a bona fide ptirchaser. A bona flde purchaser is one who 
àt the time of the purchase advances a new considération, sur- 
renders some security, or does some other act which leaves him in 
a worse position if his purchase be set aside. Alden v. Trubee, 44 
Oonn. 455. 

The liability of Engle & Co. on the note of the Grififilns, discounted 
by and held by Eppinger & Eussell, was fixed. The Grifans were 
in insolvent circumstances. Engle & Co. were responsible for the 
note, and when they paid it they paid their own debt They gave 
up no security. They divested themselves of no right. They 
placed themselves in no worse position than they were in before. 
In fact, incurring a liability and suffering a loss in their dealings 
with the Grifflns, and having no lien, they acquired almost the 
only property the Grifi3ns had, to secure themselves against loss. 
In Dickerson v. Tillinghast, 4 Paige, 215, Chancellor Walworth held 
that the transfer of an estate, upon which there was a prior unre- 
corded mortgage, in payment of a pre-existing debt, without the 
transférée giving up any security or divesting himself of any right 
or placing himself in a worse position than he was before, did n6t 
make the transférée, who had no ïiotice of the mortgage, a pur- 
chaser for value, and so entitled to protection. In the notes to 
Vadikin v. Soper, 2 Hare & W. Lead. Cas. 233, this rule is stated. 
Whatever may be the nile in the case of negotiable instruments, 
it is well settled that the convèyance of Mnds and chattels as 
security for an antécédent debt will not operate as a purchase for 
value or defeat existing equities. To similar efEect is Johnson v. 
Peck, 1 Woodb. & M. 334, Fèd. Cas. No. 7,404. 

Nor db we see any want of diligence in the enforcement of their 
liens on the part either of the libelant or of the inten'eners, such 
as to amount to waiver of or to wOrk a forfeiture of their liens. 
On this point nothing can be added to the réasons set out in the 
opinion of the district court. The decree below is affirmed in ail 
respects; the costs of this court to be paid by appellants. 



THE ENCHANTRBSS. 

HARD et al. v. THE ÈNOHANTRBSS. 

(Circuit Cîovirt of Appeals, Secppd Circuit. September 12, 1894.) 

Sbœpping — Shobt Dblivkkt of Cargo — ^ale of Unclaimed Cakgo — Appu- 

CATION OF PhOCBBDS. 

Wttere a consignée, liaving a clalnl against a chartered sUp for short de- 
iivery of coffee, kuowingly purchases o£ the cliai-terers unclaimed coffee 
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brought by the Bhlp on the same royage, he Is equltably bound to apply 
the purchase prlce to the payment of such shortage clalm, se aa to relieve 
the ship from Uabllity In rem, rather than apply It to other clalma agalnst 
the charterer for previous shortages in cargo brought by other vessels, 
and still hold the ship liable for its own shortage. 58 Fed. 910, afflrmed. 

This was a libel by Anson W. Hard and George C. Eand against 
the steamer Enchantress to recover for short delirery of coffee. 
The district court dismissed the libel (58 Fed. 910), and libelants 
appealed. 

Willard Parker Butler, for libelanta. 
J. Parker Kirlin, for claimant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The libelants, composing the firm of 
Hard & Eand, as indorsees of certain bills of lading, filed in the 
district court for the southern district of New York their libel in 
rem, to recoyer from the steamer Enchantress the value of 35 bag» 
of coffee shipped on board said steamer at Victoria, Brazil, on or 
about September 29, 1892, and not delivered to the libelants upon 
the arriyal of the vessel in New York, on November 4, 1892. At 
the time of the shipment, the Enchantress had been chartered to 
the United States & Brazil Mail Steamship Company by a démise 
charter, and was regularly running in its Une of steamers between 
New York and Brazil. The district court dismissed the libel. We 
think that the decree of the court was correct, although we do not 
adopt ail its suggestions of fact. The claimant stipulated that 
the firm of Hard, Band & Co. shipped at the time and place just 
named the number of 5,947 bags of coffee mentioned in the bills of 
lading annexed to the stipulation, and which were thereupon de- 
livered by said shippers to said steamship company. The bills of 
lading specifled certain marks as appertaining to the bags of 
this âiipment Upon arrivai in New York, the vessel contained 
one more bag than was called for by her manifest, but flfty-seven 
bags did not hâve the marks stated therein. Thirty-five bags con- 
taining the marks on the bills of lading and manifest were not found 
or delivered to the libelants, and it is contended that the stipula- 
tion was limited to the number of bags, and that there is no adé- 
quate évidence that the number which was shipped on board the 
vessel at Victoria contained the specifled marks. The manifest, 
which was signed by the claimant, spécifies the marks belonging to 
the libelants' 5,947 bags, and the whole conduct of the charterers 
at the time when the coffee should hâve been delivered, and when 
demajod of payment was being pressed upon it, shows that the ques- 
tion of the shipment of thèse marked bags was not in dispute. 
After the extent of the nondelivery had been ascertained, and after 
the libelants had presented their claim for the loss to the steamship 
Company, the latter tendered to the libelants the unmarked 57 baga, 
which they refused to receive, because the bags did not hâve their 
marks, and presumably did not contain their coffee. A similar 
tender was made to other consignées who had claims for "shortage" 
v.63F.no.2— 18. 
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by the Enchantress, and was itsfused. Thereupon the steamship 
«ompany st^t the 57 bags and 7 pther bags, with tlieir contents, 
ta a coffèe-cleaning establishment, tç be cleaned; and on December 
U, 1892, sold the 64 bags to the libelants, at 15 cents per pound, 
which amounted to about $1,200. They must hâve known that a 
large portion ôf this coflfee was the same which had been previously 
tendered td them in the bags which came by the Enchantress. Not 
to infer that they knew this is to attribute to them a lack of intel- 
lect. In fact, the salesman told them that they were buying their 
own coffee. The libelants' bill for the 35 missiûg bags was |793.17. 
ïhe steamship company was at the time in a.very weak flnancial 
condition, and the object of the sale was to obtain cash with which 
to pay thé varions claims against the company for nondelivery. 
When, in a day or two thereafter, the steamship company presented 
its bill against the libelants, they refused to pay. At this time 
they had other claim^ against thé company, which had previously 
arisen, principally foi* slack bags of coffeé, amdunting to |2,358.25. 
On December 16, 1892, the libelants sent the fbllowing letter to the 
steamship company: ' 

"Dear SlrS: Returnfag herewîth our claim against the S. S. Enchantress 
for 35 bags o£ coflfee shott, We hâve to say your prop<)Sal of adj'ustment o£ this 
loss, at the cost of the merchandise, does not appear to'us as an équitable one; 
for, if we are entitled to any recovery wh^tever, it sbijuld be for; the whole of 
the loss sustained by us, which is the rnVket value, at port p£ destination. 
Please favor us with yôur check for amôtint of this and other claims, as per 
Inclosed mémorandum, the pay ment of wMch you hâve promlsed from time 
to time." 

The letter al so inOlosed a menàorandùm of the other and earlier 
•claims against the company, which they state iS a mémorandum "of 
our unpaid claims against yon." The steamship company replied, 
denying that the value of coffeé not deliveréd by the Enchantress 
«hould be computed accOrding to the value at thë port of destination, 
and returned the bill for correction. Furthet torresçondence en- 
sned, and on February 13, 1893, the steamship company wrote to 
the libelants reiterating its objections to their estimate of the 
amount of ail their varions claims. Af ter this time, the steamship 
«ompany apparently became entirely unable to pay its debts; and 
in April, 1893, the libel was filed against the vessel, ùpon the ground 
that the amountwrhich the libelants owed for the 64 bags of coflee 
was to be or had been applied upon their earlier and more unse- 
cured claims against thé company. The owners of the veseel in- 
sist that this amouût ^as intended by the libelants, at or about 
the time of the purchasé; to be applied upon the bill for the 35 bags. 
No such intention was manifested at the time of the purchasé; 
there is no évidence which satisfies us that they subsequently en- 
tertained such an intention; and it seems to be negatived by the 
correspondence. They asked for a check in payment of the En- 
chantress' diaim and bf their othèr elaitns; and the fact that in 
the inclosed mémorandum of their other claims they speak of them 
as unpaid does not, in view of their affirmative déclaration that the 
Enchantress claim waâ not paid, make it probable that they meant 
to admit by the mémorandum that it had been paid. 
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But, whatever was the intention of the respective parties to tlie 
purchase and sale of the 64 bags of coffee as to the application of 
the amount of money due upon the purchase, we agrée with the 
district court that the facts do not bring the case within the doc- 
trine of the application of payments. The priée of the coffee was 
a debt due f rom the libelants to the steamship company, and against 
its payment they had a counterclaim for damages for breach of con- 
tract, to a larger amount The "account," if it can be so called, 
between the parties, was not a running account, like that of a 
tradesman with his customer, where goods are furnished by each to. 
the other. The question whether the libelants can recover against 
the vessel the amount of loss upon the 35 bags of coffee, when they 
purchased from the owner pro hac vice (who was liable to them for 
those bags) a larger amount of coffee, which, within their knowl- 
edge, came by the same vessel, and which debt has never been paid 
in money, is a question to be settled upon the équitable principles^ 
or according to the rules of justice by which courts of admiralty 
aim to be controlled. When the loss was discovered, the libelants 
had a claim for reimbursement against the steamship company and 
against the vessel. The vessel had an équitable right to insist that 
the cargo which it safely brought should be so applied as to relieve 
it, if practicable, from the loss upon the cargo which it failed to 
bring; and the libelants, with knowledge that they were receiving 
and not paying for coffee brought by the vessel, were also under an 
équitable obligation to give the vessel the benefit of that portion 
which it brought, which they received, and the purchase price of 
which is unpaid. We agrée with the district court that this 
équitable right of the ship was superior to any right of the libelants 
to hâve the proceeds of this cargo applied upon prior claims against 
other vessels, to the exclusion of the Enchantress. The decree of 
the district cdurt is aiiirmed, with costs. 



THE JOHN M. NICOL. 

LOVBIvAND TRANSP. CO. v. ORESCENT TRANSP. CO. 

(Circuit Court of Appeals, Sixth Circuit. July 3, 1894.) 

No. 160. 

1. TowAGE— Taking Leaking Tow into Pobt of 8afety. 

A propeller, towing a barge on Ijake Brie in lieavy weattier at the re- 
quest of the barge, which was leaklng badly, changea her course to Gleve- 
land,— the nearest port On aiTiving at the breakwater, finding no tug 
to take the barge, as was customary, the propeller signaled for a tug, and 
stood ont Into the lake until one came. If she had cairied her tow inside, 
the length and draught of the propeller would hâve compelled her to keep- 
the narrow channel. Nothing in the contract of towage required her to 
taUe the barge to a dock, and there was no apparent péril in waiting for a 
tug. Hdd, that the propeller was not in fault for faUing to tow the barge 
inside the breakwater on their arrivai 

2. Bame. 

A tug having corne alongside the barge, it was agreed between them 
that the propeller should tow the barge In, the tug to follow and help as 
far as necessary or possible, and to take the barge as soon as she was- 
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towed Inslde the "breakwater. The propeller headed for the entrance, but 
the barge, after getting substantlally in Une behlnd her, took a sudden, 
heavy sheer towards the east breakwater. Thé propeller pulled sixongly 
towards the west brealiwàter, untll she was about a boat's length f rom it, 
wlthout breaking the sheer of the barge, and then let go the towline to 
avold pulling her on tho east breakwater. The barge put down her an- 
chor, and the tug made Ineffectuai effojrts to get a Une to her, but she 
drifted across the entrance, and went to pièces on the west breakwater. 
Bdâ', that the propeUer was not in fault for castlng off the Une, In the 
émergency then existing. 

Appealfrom the District Court of the United States for the East- 
ern Dîetrict of Michigan. 

T5jia was a libel against the propeller John M. Mcol for the loss 
of the barge Wahnapitàë while in tow of the propeller. The dis- 
trict court dismissed tij.e libel. Libelant appealed. 

ïjhç barge Wahnapitae, laden with a cargo of lumber, was taken In tow at 
Wâshbuifn, WIs., a port on Lake SUperior, by the propeUer John M. Nlcol, to be 
towëa to Falrport, Ohio, a port on Lake Erle. After the propeller and her 
consort reached Lake Brie the wind increased so as to make a heavy sea. TUe 
barge, to; consequenoe, sprang a leak, which so Increased as to make it dan- 
gerous to proceed. The niaster of the Wahnapitae therefore slgnaled the 
steamèi: to take the barge to a port of safety. At the time this signal was 
given the Vessels were Ticithin about 24 mUes of Fairport. Cleveland was the 
nearest port, being about 18 miles S. by W. In obodience to this request the 
course of the propeUer was changed so as to steer direct for Cleveland. The 
steamer, with her tow, arrlvèd off the port of Cleveland at about 8 p. m. 
There bélng no tug either off the port or inslde the breakwater, the Nlcol blew 
the usnal signal for a tug, and headed around under a port helm, and again 
stood out In the lake, to wait for a tug. After getting eut something over a 
mile, and havlng headed out in the lake, the tug Alva B came out from the 
port, and ,went alongside the barge, and arranged to aid in taking her Inslde 
the harbbr. The plan agreed upon between the barge and the tug was that 
the Nlcol should tow the barge in, the tug followlng and helping as far as 
necessary or possible, and then to take the barge as soon as she was towed 
Inslde the breakwater. This plan was communicated to the master of the 
Niool, who, after the tug left him, ported his wheél to corne around for the 
entrance to the harbor. The breakwater In front of the harbor runs nearly 
east and west The entrance to the harbor was through an opening in this 
breakwater 500 feet wlde. The direction of the wind was N. N. E., blowing 
nearly Into the entrance between the breakwatere. There was a good deal of 
sea running in the direction of the wind. Near the breakwater the sea was 
choppy, made so by the backset of the breakwater. Under a port wheel the 
Nlcol went around, and headed for the entrance. 

The contention of the libelant is that the circle made by the Niool in comlng 
around was too small, and that the barge, being at the end of a 600^foot tow- 
line, had a much larger circle to make, and did not get straightened out behind 
the steamer; that the steamer, regardless of this fact, headed for the entrance, 
though the barge was not In her wake, and was headed two or more points 
east of thé opening, and directly onto the east breakwater. The libel then al- 
lèges that whUe the barge Was stowly comdng around after her, with her helm 
hard a-port, but béfore she couldget into line behlnd the propeUer so as to 
head for thé opieriing, and when about one-quarter of a ndle away from the 
opening, thé pïopeller east o)T the towUne and set the barge adrift; that the 
barge immedlâtoly let go her starboard anchor, but this did not fetch her up, 
as she oontinued to drag her anchor untll she drifted across the opening, and 
onto the iMreâlkWater at a point west of the opening, and was there broken to 
pièces, otte Of hàr crew being' drowned whUe attempting to escape from the 
sinking vessel. 

The faults reUed upon hère by the Ubelant are: 

(l) That theî propeller should hâve towed the barge In when she flrst ar- 
rlvèd off the port; that she could hâve doue so wlthout difflculty, as both were 
then heàdlms Into the opening of the breakwatar. 
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(2) That the propeller was In fault in hauling sald barge around in too small 
a clrcle, "and in too close proximify to the breakwater, making it difflcult for 
tlie barge to follow the propeller." 

(3) That the said propeller was at fault in castlng off the towline of said 
barge at tilie tlme It was cast off. 

(4) That the propeller was at fault In not coming to the assistance and rescue 
ot sald barge after the Une was cast off, and when it was observed that she 
was dragging towards the breakwater. 

The district court, upon ail the évidence, was of opinion that no fault had 
been proven against the Nicol, and accordingly dismissed the libel, with costs. 

Schuyler & Kremer, for appellant. 

F. H. Canfield, Geo. L. Canfleld, and Harvey D. Goulder, for ap- 
pellee. 

Eefore TAFT and LUETON, arcuit Jud^es, and SEVEEENS, 
District Judge, 

LUETON, Circuit Judge (after stating the facts). 1. We think 
that the Mcol was not in fault for failing to tow the barge inside 
the breakwater when the vessels ûrst arrived off the port. The 
Nicol was not bound for the port of Cleveland, and had no business 
in that port. Her contract was to tow the barge to Fairport She 
had diverged from her course in compliance with the request of the 
barge, and on account of its unseaworthy conditicm. The distance 
from the breakwater to the harbor piers was some 1,200 feet. The 
deep-water channel was straight in from the entrance to the piers. 
The water on each side of the channel was shallow, being between 
14 and 15 feet on one side, and from 13 to 14 feet on the other side. 
The Mcol was heavily loaded, and drew between 14 and 15 feet. In 
view of her length and draught, it is clear that the propeller could 
not hâve maneuvered in the basin, and would hâve been obliged to 
keep the narrow, deep-water channel, if she had carried her tow in- 
side. There was nothing in the contract of towage which requîred 
the Mcol to take her tow to a dock. In ordinary weather the évi- 
dence shows that tugs meet vessels going into the harbor from one 
to three miles outside the breakwater. The master of the Wah- 
napitae expected to meet with and employ a tug outside, and pre- 
pared his harbor line soon after he was headed for Cleveland. He 
admits his disappointment at flnding no tug to take him in. Neither 
was there any such apparent péril in waiting for a tug as to impose 
on the Mcol the hazard and the delay of attempting to take her tow 
inside without the aid of a harbor tug. In rough weather the évi- 
dence shows that the custom is for a steamer having a tow to take 
the tow just inside the breakwater, where it is taken by tugs lying 
there ready to aid by picking the tow up as soon as the line is cast off. 
Upon approaching the opening it was seen that there was no tug 
inside, ready to take the barge. TJnder the ^^ircumstances it was no 
fault to tum out in the lake to wait for a tug. As we shall here- 
after see, the Mcol and her tow were a second time placed in as 
good position to go in as they had when they first approached the 
opening, and it is difflcult to see how the turning out to wait for a 
tug was the proximate cause of the subséquent mishap. 

2. Upon a careful scrutiny of the évidence we are of opinion that 
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tliç "weiglit of the évidence is that the Wahnapîtaé did get straight- 
enèd ôtit in the wake of the Mcoî wïien the latter wa^ a second time 
headed fQp the entrance, and thataiter thus getting substantially in 
line bèhind the steamer, and headed for the entrance, she took a sud- 
den, heav^ sheer, which threw her iiéa.rly into a right ahgle with the 
directibti in which the Mcol was steering. 

Upon tilis point there is a sharp conflict in the testimony. The 
master and flve of the crew of the barge deny that the Wahnapitae 
had completed the turn, and testify that she never did get into line 
behin^the Nicol after the latter went ont into the lalie. They deny 
that she took any sheer after the Mcol was headed the second time 
for the eptrance, and say that the barge was slowly coming around 
undèr aî pèrt heïm, and that if the circle in which the Nicol made the 
turn had been larger she would hâve straightened ont, and followed 
the Mcol through the opeping. They agrée in saying that when the 
Mcol 'cast off the towlihe she was swinging into line, and agrée 
in the opinion that if thé Mcol had continued to pull both vessels 
would hâve gone safely through the entrance. On the other hand 
the mastèr âSnd four of the crew of the Mcol unité in saying that the 
Wahnapitae did tiiake the turn, and did get into line behind the 
Mcol, and followed, headed for the opening, for several minutes, and 
that whén within about onë-fourth of a mile from the opening she 
took a strong éheër to the port side of the Mcol, and headed directly 
for the east breakwater. The master and crew of the Mcol are cor- 
roborated in this stateméht of fact by the master and ensrfneer of the 
tug Alva B, which was foilowing the Wahnapitae a little on the 
starboard ijuârter. Thèse \vitnesses Were disintèrested, and in good 
position tô know the position of the barge. Further corroboration 
is f oùnd in thé évidence ôf Capt. Dwyer, master of a harbor tug lying 
inside the ha^bôt in a place wherë he could see the tow as it ap- 
proached the hârbor, and in the évidence of Russel T., Rumsey, a 
customs ofBcer, who was in the river custom office, observing the 
tow through a marine glass, and also in the évidence of Thomas 
Shay, one of the life-saving crew, on watch in the tower at the life- 
saving station. From the position of the side lights on the Mcol 
and on the Wahnapitae, thèse witnesses concur, substantially, in 
saying that the bai^e did get into the wake of the steamer, and did 
f oîlow, headed for the opening, until she took a sheer which threw 
her out of line. 

The Wahnapitae was a barge 280 feet in length and 51 feet in 
beam. She is described as having the bow of a schooner and the 
stern of a scow. She hàd but one mast, rigged with a jib sail, which 
was not in use that night. We are better prepared to crédit the 
testimony as to the sheer by the reason of the well-established char- 
acter of this barge as a had steerer in shallow water, and her habit 
of taking such sheers in a niost una«ét>untable way. Besides this, 
her steering power was affeeted by the fact that she was leaking 
badly, and, at the time of the alleged sheer, had not-less than 16 
inehes of water in her hold. 

Under this évidence it is itamaterial to consider whether the circle 
made by the Nicol in ebming around Was large or small. If thfr 
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Wahnapitae had made the swing and had straightened out behind 
the Nicol, the turn was completed, and the subséquent sheer cannot 
be attributed to the circle described. When the Wahnapitae took 
this sheer, the Nicol was headed for the entrance, and within about 
three beat lengths of the opening. The effect of the sheer was to 
throw the barge into such a position as to head her directly onto the 
east breakwater. The obvious thing for the master of the Nicol to 
do was to break the sheer if he could. He at once gave the signal 
to work his engines strong, and ported his wheel so as to head upon 
the west breakwater. After pulling strong for about two minutes, 
and until the propeller was within about a boat's length of the break- 
water, the master of the Nicol — seeing that the sheer was uiibroken, 
and that to continue to pull would inevitably resuit in pulling the 
tow onto the east breakwater — sounded one long whistle, as a signal 
to let the towline go. This was done. The master of the barge 
put down his anchor, and the tug made several ineffectuai efforts 
to get a line to the barge. Ail was of no a^ail. The barge dragged 
her anchor, and went to pièces against the west breakwater, having 
drifted with the M'ind and sea across the entrance. After the tow- 
line was east off, it was not possible for the jS'icol to do anything to 
avoid the catastrophe. The tug was in every way better able to 
assist, and yet it was unable to do anything. 

TMs sheer, under the circumstances detailed, produced a most 
dangerous and alarming emergency. It was an emergency without 
the fault of the Nicol. Three courses were open to her when it oc- 
curred: 

(1) To put on steam, and endeavor to break the sheer and go 
through the opening. • 

(2) To turn out again into the lake. 

(3) To hold on to the line, though the sheer was unbroken, and take 
the conséquences. 

To turn out again into the lake, after the sheer, seems, on the évi- 
dence, to hâve been almost impossible. The vessels were too close 
in for the turn, in view of the wind and choppy sea. 

Tb put on steam and break the sheer was apparently the most 
favorable course. This failed. To pull the Wahnapitae longer, 
would, on the évidence, hâve been reckless. She was from two to 
six points off the port quarter of the Nicol, and headed for about 
the center of the east breakwater. 

The Mcol was already within a boat's length of the end of the 
west breakwater. To go on was apparent destruction for the tow, 
to east off the line gave the barge its only chance. Thèse chances 
were: 

(1) That her anchor might hold. 

(2) That she might drift in such a way as to escape contact with 
the breakwater. 

(3) That the very powerful tug right behind her might get a line 
to her, and pull her out. 

It seems to us that under the circumstances the Mcol took a 
course for which she is not to be condemned. But, if it be admitted 
that some other course might hâve resulted better, yet the emergency 
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was shich that we cannot condemn the order given as a fault. The 
judgment of the master of the Nicol, after a strenuous effort, was 
that he could not break the sheer, and that to pull longer was to 
pull the barge onto the breakwater. His further judgment was 
that the emergency required that the Une should be cast off. If 
this was error, — which, on the weight pf the évidence, we do not be- 
lieTe,— it was at least not a fault. In this judgment the master of 
the Wahnapitae seemed to concur at the time, for it is clearly shown 
that on the day foUowing the catastrophe he expressed the opinion 
that Capt Stewart was not in fault. 
The decree must accordingly be afSrmed. 



THE MIOHIGAN. 

NEALLT et al. V. THE MICHIGAN. 

(Circuit Court of Appeals, Fourth Circuit October 2, 1894.) 

No. 83. 

1. OOI-LISION BHTWEBN StEAM AND SaiLING VBSSELS— NEGLIGENCE— EVIDBNCE. 

In a libel by the owners of a schooner againat a steamer for collision 
near Cape Henry, in a fog, at 3:35 a. m., it appeared that the schooner 
was on the starboard taclc; that the weather was ( calm, and she was 
maklng but little headway; and that she was struck by the steamer at 
almost rlght angles, on the port side, a little forward of the mlzzen mast, 
and ^unli^ Six of her crew testified positlvely that her fog hom was 
dlligently sounded at iûtervals of not more than two minutes, one blast 
at a tlme, as required by law, fo^ 20 minutes or more before collision. 
Her lights were ail in place, and burning brightly, and she kept her 
course. AU the seamen on the steamer testified that they did not hear 
the fog hom, except just before the collision, and that the steamer's fog 
whistle was constantly blown, and could be heard for several miles; 
some of them, that it was so loud as to "drown ail other noises" while 
It was sounding. Eeld, that the schooner was not in fault 

2. Same. 

The faet that tiie testlmony of the schooner's lookout given on a 
prevlous eXamination, about six weeks after the collision, showed that 
he then testified that he only blew the fog horn once before he saw the 
steamer coming down on the schooner, was insufllcient to discrédit the 
positiye évidence of hlmself and the other witnesses for llbelants on the 
trial that the fog hom was coatinuously sounded, where such witness 
gave a reasonable explanation of his former contradictory testimony. 

8. Same. 

The évidence showed that the steamer was Seen by the schooner's 
crew 20 minutes before the collision; that the steamer's lookout dld not 
see the schooner; that the former then plunged into a fog bank at a 
speed of flve or six miles an hour; that on emerging from it she was 
maklng that speed, and close upon the schooner; and that the reversai 
of her eugtnes falled to check her headway. Beld, that the steamer was 
In fault 

1 Same. 

It appeared that the steamer's main deck was 20 feet above the water 
level; that her captain's bridge was 35 or 40 feet àbove the water; that 
her lookout bridge waS 8 feet above deck, nearly 30 feet above water, 
and set nearly 40 feet to the rear of the hlgh-pointèd stem of the vessel; 
and that it was impossible for a man standing on the lookout bridge to 
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keep a proper lookout at nlght. In hazy weather, for the vessels lying 
low on the water, whlch navlgate the approaches to the Virginia capes. 
Eeld, that the steamer was in f ault in not having a lookout In her bow, 
close up to her stem. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a lihel hy B. Frank Neally and others, owners of the 
schooner John Holland, against the steamship Michigan, for col- 
lision. There was a Judgment for libelee (63 Fed. 295), and libel- 
ants appeal. Eeversed. 

On the 16th June, 1893, at about 3:35 In the morning, the four-masted 
schooner John Holland and the British steamer Michigan were in collision, 
about nine miles eastward of Cape Henry, Va., in the Atlantic océan. The 
Holland was 205 feet long over ail, 40 feet beam, and about 18 feet deep. 
She was four-masted, and nearly new. At the time of collision, she was 
bound from Lambert's point (Norfolk) to Providence, K. I., with coal. Her 
main deck was out of water about 3 feet at the main hatch, and her bow 
about 10 feet. Her lights were hung 20 feet above the rail. She was of 
médium sheer. The Michigan was 370 feet long, 44 feet beam, and 29 feet 
depth of hold. She had four masts. She had two bridges on dedi. The 
lookout bridge was 35 feet back from her stem, and 6 feet above the deck. 
The main bridge was about the center of the shlp, 170 feet to the rear of 
the stem, and 16 feet above deck. It was about 35 feet above the water, as 
the steamer was then loaded; the deck Itself belng about 20 feet above the 
water. The masthead light of the steamer was 90 feet above the water, and 
the green light 30 feet. The Michigan was bound from Baltimore to London, 
Bngland, with a full cargo, chlefly cattle. Her highest speed on a voyage 
is about 11% knots an hour. Just before the collision she was runnlng full 
half speed. The collision occurred by the Michigan runnlng into the port 
side of the schooner, almost at right angles, striking her a llttle forward of 
the mizzen mast. The schooner sank in 40 or 45 minutes after receiving the 
blow. She had on a cargo of 1,702 tons of coal, and vessel and cargo were 
a total loss. 

The weather on the momlng of the collision was good. There was fog 
to the northward, which obscured Cape Charles light, but the light of Cape 
Henry does not seem to hâve been hidden from the schooner at any time 
beforé the collision. Fogs about the capes of Virginia are somewhat pe- 
cullar in the summer season. According to the testimony of a very intelli- 
gent pilot— J. Richard Thompson— produced by appellee, they usually rise 
after midnight; are hazy first, wlth easterly winds; afterwards becoming 
more or less dense, and rarely rlsing more than 100 feet, above which height 
it Is clear. As a rule, they are denser towards the water surface. They do 
not spread generaUy over the water, but form in separate clouds or banks, 
leaving the atmosphère more or less clear In greater or less intervais between 
them. Such was the character of the weather and the fogs on the nlght 
in whlch the collision under examination happened. The schooner John Hol- 
land came to anchor ofC Cape Henry, 8 miles east, about 10 o'clock of thé 
nlght of collision, the weather being still. By 2 o'clock a very light wlnd 
from the east sprang up, and she got under way. She was put on the star- 
board tack, heading northeast by north, and remained so until the collision. 
The wind slacked soon after she got under way, so that she qulte or very 
nearly lost her steerage way. On first starting she made only one mile and 
a half an hour over the water, and for some time before the collision was 
maklng very llttle headway at ail. 

Stevens, master, testifles that about 3 o'clock Cape Henry appeared to look 
dlm, and he told the second mate to go forward, and get the fog hom out, 
and give it to the man on the lookout, and, if it grew foggy, to blow it one 
blast at a time. He then went down to his cabln, and heard It blowing a 
number of times as soon as he got in the cabin, and for 15 to 20 minutes 
afterwards heard it blowing regularly, one blast every 1 or 1% minutes. The 
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f^ihorn of theBCboonei- wp-s a mechanieal one, and çould b€! heard for two 
or tferee, miles. The rule of law , governing the Holland on tliis occasion, 
as to; hei^ifpg horn,— slie being on the starboard tack,— wag this: "A sailing 
ship under way shall malie with her fog horu at intervais of not more than 
two minutes, when on the starboard tack, one blast. She shall be supplied 
with a»- efficient fog horn, tp be; sounded by bellows or other mechanieal 
meahs." 

As to the blowing of the fog horn, Pommer, the wheelsman on duty, testi- 
fies tliat She began to blow aboiit a qiiarter to 3, and eontinued blowing at 
the regular intervais until the collision, and that frpm the time be saw the 
white light of the Michigan to the collision was 20 minutes. 

Klel, the lookoùt of the Holland, testifles that shortly after be came on 
lookout the second officer gave him a fog horn, and the weather shut in a 
little bazy^ As soo» as it got hazy, whleh was a little before 3 o'clock, he 
began to blow one blast, and kept on blowing one blast. He saw the white 
light of the steamer about 3:05, and from tlie time of seeing her until the 
collision he was blowing the fog boni signal. Kiel had stated in a previ- 
oua déposition that he blew one blast, In a manner fo justify the inference 
that he.had blownibut one blast before the collision. In bis testimony after- 
wards given he corrects this (oference in the following extract taken from 
the record (page 46), which oceurs, after a récital of bis earlier testimony: 
"That is some testimony that you gave before Mr. Rogers, in Boston. Do 
you wlsh that to be understood aa the correct testimony you gave? A, No. 
You said I blew one blast I blew one blast at, a time, I started to blow 
the foghorn flurst once, when it was passed up to me, to try if It was in good 
order; and I stopped about for flve minutes; and the haze came around the 
ship; and then I blew one blast at a time for aboUt twenty minutes; and 
flnally, when I saw that the steamer was going afoul of us, I sounded one 
continuous blast ail the time to glve them warning." He adds that it was 
about 25 minutes from the time he commenced to blow the second time until 
tbe collision. 

Olsen, , another witness from the HoUand's crew, who was not on duty, 
and slept near where Kiel, the lookout, was blowing the horn, says: There 
was such a noise around the deck, and the big horn blowing, that he could 
not go to sleep. • It was sounding one blast at a time, somewhere about 20 
minutes before the collision. It made a loud noise. It was in the forecastle 
head. He flnally went on deck to see what was up, hearing howling around 
the deck, and the fog horn blowing. 

Hnltman, the second offlcer of the schooner, says in his testimony: He got 
the fog horn out, and gave it to the man on the lookout, and he blew it one 
blast to try It. Flve or 10 minutés afterwards, the lookout began to blow 
a second time, one blast at a time, and eontinued to blow for 20 to 25 
minutes up to the time of collision. He could see the masthead light of the 
st^tmer aU along from the time he saw her green light, at 3 o'clock, until the 
collision. At 3 it wâs clear, but began to grow foggy; and at the time of 
coUisipn it was misty, not foggy. Fearing that the steamer would not see 
bis slde lights, the schooner being very long, he showed a white light in the 
aft rlgging at 3:30, until the collision oceurred. The fog horn was sounded 
regnlarly during that period. 

Schmidt, one of the schooner's crew, not on duty, who was in bed about 
midships at the time, saj's: He got out once. CJould not tell the time. 
Heard the fog horn blow. Went below again, and tumed in. Heard the 
foghorn blow four or flve times, and went off to sleep agaln. 

Stevens, master of the Holland, testifles, among other things: After giv- 
ing orders through the second offlcer to hâve tbe fog horn blown, went down 
to his cabin. Heard the blowing a number of times as soon as he got into 
the cabin. About 15 or 20 minutes after he went below, he heard the horn 
blowingryery regujarly. He had corne on deck a while before the collision, 
and heard the fog signais blown two or three or four times, one blast at a 
time. The lookout began afterwards to blow blasts one rignt after another. 
This he forbade, aud was told by thé lookout tiiat he blew the long blast 
becaus<j the steamer was showing her red light and coming right into tlie 
schooner. m 
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Capt. Layland, master of the Mlchlgan, testlfled, among other things, as 
foUows: His steamer had on a full cargo, but waa not çLUlte ûown to her 
lowest mark in the water, and drew 23 feet 8 inches forward and 24 feet 
6 aft Left Baltimore about noon of the 15th June, and after mldnight dis- 
charged pilot four to flye miles off eastward of Cape Henry. Then gave 
the order to go ahead, and at 3:05 put her at full speed. Had a looliout on 
the forward bridge, the captain himself and the second ofacer being on the 
•captaln's bridge, and a man was at the wheel. There was no lookout on 
the deck in the stem of the shlp. No sail was set. Steered B. S. B. until 
Cape Henry bore W., after which the course was ehanged to E. % S., at 
about 3:20. The German steamer Dresden started out about the same time, 
bound to Bremen, and was a mile behind. l^vo or three minutes atterwards, 
noticed that Cape Henry lîght was obscured, and that his side lights had a 
little haze around them. Was going then 10 knots an hour, and he put 
the englues at half speed, and blew the fog whistle. Heard the German 
steamer's whistle astern. Heard no other fog signais. Half speed was four 
to flve knots an hour. Shortly after slaeking speed he saw a light forward 
quarter to half a point on his starboard bow. By the use of glasses, saw 
it waa a red light. Gave the order full speed astern and blew whistle four 
tlmes. Heard one blast of thelr fog hom when 30 to 50 feet off, and heard 
their men shouting just before the collision. The schooner sank about 40 
to 45 minutes after the collision. In the interval the crew of the schooner 
ail got aboard the steamer. During that period Capt Stevens, master of 
the schooner, came twice upon the captain's bridge to confer. On the last 
occasion, the master of the steamer says, "he came up the ladder, and said 
to me, 'Captain, your steamer Is drifting onto the schooner,' and I told him 
to mlnd his own business and to go down." The bridge of the steamer was 
170 feet from the bow, and the lookout bridge 120 to 130 feet forward of 
that. The steamer's fog whistle blows so loud that it was impossible to hear 
another fog hom sounding ahead at the same time that it was sounding. 

Watkins, the mate on duty on the Michigan on that niomlng, testifles, among 
other things: He put the steamer on full speed about 5 minutes past 3, and 
kept her so untll about 25 minutes past 3, wlien it came on foggy, when he put 
down her speed, and started the steam whistle. The fog was a low-lylng fog, 
such as prevalls in the early moming. The steamer kept ahead at half speed, 
blowlng her steam whistle at Intervais of a minute to a minute and a half. 
At 3:35 saw a red light on her starboard bow, 400 feet off. The master gave 
orders to put helm hard a-port, and reverse full speed astern. Gave four 
blasts in quick succession. The next thing they were into him; they had 
■struck him. It was a minute to a minute and a half after seeing the red light 
■ of the schooner that they collided with her. Both Capt I^ayland and thls mate, 
Watkins, aver that Capt. Stevens, In answer to their question why he was not 
blowlng his fog horn, said that It was not necessary. Both say they heard 
the fog horns of the Dresden before and about the time of the colli- 
sion. The collision was about at right angles wlth the schooner. The propel- 
1er was a right-hand screw, and the tendency of putting helm to port was to 
throw the ship's head to starboard. If the engine had been reversed a half 
minute, before it was, says Watkins, there would hâve been no collision. On 
other points of Inqulry Watkins said: Prom 3 to 3:05 It was clear weather. 
The steamer went full speed ahead. There was no need of sounding a tog 
signal. The steamer sounded none. It was clear for two miles around, 

Wood, lookout on the steamer, testified, among other things: Thick fog 
came on shortly after 3 o'clock. Twenty minutes afterwards saw a vessel 
a ship's length off on starboard side, in plaln sail. Heard no signal or fug 
horn from her up to the time of collision. Was on the lookout bridge of 
steamer from midnight until the collision. Steamer's povrerful fog horn was 
sounded up to time of collision, one blast every two minutes. Collision oc- 
curred at about 3:25. He reported no lights from 3 o'clock to time of colli- 
sion. He saw no red light on the schooner; even on collision he saw no light. 
He heard a fog hom from schooner aboût a minute before the collision, but 
before hearing it she was visible, and at the same time heard volces of those 
■ou deck of the schooner. He made no reports at ail to any one from 3 o'clock 
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to collision, as there was nothing visible to report. In that tlme lie saw no 
Ughtâ of Tessels at anchor or any other lights. 

Galpt. StEpiiier, master of the Oerman steamer Dresden, testifled In part as 
follo*K5 îAftear pntting off his pilot outside of the Virginia capes, saw a 
steamer âbout a mile ahead of him, and followed her out to sea. Sbe went 
into a Yot b^Qlc, and he afterwards heard her whistle four times. Wlien he 
got abreaSt of tile steamer he saw a four-masted schooner rlght ahead of her, 
close to her. He thinks it was the duty of the schooner, at the time he saw 
her, to make as much noise as possible. It was calm, and she conld do noth- 
ing else. The Wlnd was so light that she could not sail much, or make mnch 
headway. Sbe could not do anything else. The wind was so ligbt, so she 
did not make any headway. Witneas said th9,t when he bad passed the 
steamer, and when he saw the schooner, both the Dresden and the Micblgan 
had passed through the fog bank, so that, though it was not quite clear, yet 
there was a little light, so that he could see the steamer and schooner. This 
was one ôf wltnesses for appellee. 

Oesselmann, chief offleer of the Dresden, said, among other things: After 
testlfying to haring followed the Michigan into the fog bank after 3 o'clock 
in the moming, he says he heard the whistle blow from that steamer, and 
afterwards four short wliistles, when the Dresden was nearly abreast of 
herj Then/ it cleared off, and he saw the steamer close togelher with the 
schooner. The preceding dense fog had lasted about 10 minutes, and the 
Dresden had been in it al>out that time, in which she moved about a 
mile. Mechanical fog homs can be heard, In his opinion, about a mile, and 
sbould be so heard by law. This witness says that besides the fog bank 
spoken of he entered another before 4 o'clock, and that between the two 
banks he had clear weather, dra-ing which he saw thèse two vessels, the 
Stearns and the schooner, abreast of him. The distance between the two 
fog banks must hâve been a mile. The schooner must hâve been still in the 
water. She could not make headway. The weather, in the space between 
the two fog banks, was not quite clear. He should call it hazy weather. This 
witness was eiamined in behalf of the appellee. 

Eugène P. Carver and Robert H. Smith, for appellants. 
J. Wilson Ijeakin and Harrington Putnam, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

HUGHES, District Judge (after stating the facts). The rules of 
navigation bearing upon the case under considération are as folio ws: 
"In fogs, whether by day or night: A steamshlp under way shall make with 
her steam whistle, at intervàls of not more than two minutes, a prolonged 
blast. A sailing ship under way shall make with her fog hom, at intervais 
of not more than two minutes, when on the starboard tack, one blast; when 
on the port tack, two blasts in succession. Every ship shall in a fog go at a 
modéra te speed. In gênerai, if two ships, one of which is a sailing ship and 
the other a steamship, are proceeding in such directions as to Involve risk of 
collision, the steamship shall keep out of the way of the sailing; ship. Bvery 
steamship, when approaching another ship so as to involve risk of collision, 
shall slacken her spêed, or stop and reverse, if necessary. Every ship, wheth- 
er a sailing ship or a steamship, overtaklng any other, shall keep out of the 
waV of the orertaken ship. Where, by the above raies, one of two ships is 
to keep out of the wayr the other shall keep her course." 

From the preceding statement of the material portions of the 
évidence given in this case, and from the foregoing rules of navi- 
gation, it is clear that the principal question to be solved by this 
court is whether the men in charge of the schooner Holland at the 
time she was run into and sunk by the steamer Michigan exercised 
a due diligence in blowing the schooner's fog hom before the collision 
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happened. Although there was no fog when the collision did oc- 
cur, and it was not actually incumbent upon the schooner to blow 
her horn just at that time, yet the question will be considered on 
the hypothesis that the schooner was herself, at the time of collision, 
enveloped in a fog bank. If she was, then it was certainly her duty 
to Sound her fog horn diligently, at intervais of not more than two 
minutes, one blast at a time, during the period that the fog was 
upon her. The testimony of ail members of her crew who could 
hâve any knowledge on the subject is full, positive, consistent, and 
emphatic in the affirmative of that question. The court is bound 
to crédit the testimony of unimpeached witnessess as respectable 
and intelligent as those of the schooner appear to be. The case 
of the Michigan dépends on breaking this testimony down. This 
has been attempted by two means: First, the seamen who were 
on board the steamer ail dépose that they did not hear the fog hom 
of the schooner except just before the moment of collision; and 
they ail aver at the same time that the steamer's fog whistle was 
constantly blown, and was so exceptionally loud in tone that it 
could be heard for a distance of several miles. Some of them say 
that this whistle was so loud and shrill as to "drown aU other" 
noises while it was sounding. We hâve little doubt that within 
the range of the sound of such a whistle those on board the steamer 
failed to hear any sounds from the schooner. The fog horn of the 
schooner, which was diligently blown, must hâve been drowned 
by the steamer's own overpowering whistle. It may be said gen- 
erally, however, of négative évidence of this sort, that very little 
weight is ever given to it when contradicted by positive proof from 
crédible vritnesses in position to know the facts. Not to hear a 
sound, not to see an object, does not disprove its existence. 

We come, therefore, to the other means by which the appellee 
assails the testimony given by the schooner's crew. As said be- 
fore, ail her witnesses, six in number, testify positively that her 
fog horn was diligently blown for as much as 20 minutes before the 
collision. A preliminary examination of three of thèse witnesses 
— Kiel, the lookout; Hultman, the deck oflflcer; and Pommer, the 
helmsman — had been taken in the city of Boston six weeks after 
the collision. In thèse dépositions Hultman and Pommer testi- 
fled substantially as they did six months afterwards in court In 
Baltimore. But on the part of the appellee it is maintained that 
the flrst testimony of Kiel, taken in Boston, not only contradicts 
that given by himself afterwards in court, but discrédits that given 
by other witnesses of the schooner on the point on which Kiel is 
alleged to contradict himself; that is to say, on the blowing of the 
schooner's fog hom. This would be laying down very hard Unes 
for the libelants in the case at bar. AU their witnesses, if credited, 
prove a proper diligence in respect to the fog hom. Their character 
and credibUity are not impeached. They must be esteemed to be 
as worthy of crédit as any other witnesses examined in the cause. 
They seemed to be exceptionally intelligent But yet it is con- 
tended by counsel for appellee that their testimony must be dis- 
credited because one of their number, whose testimony in court 
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acdeàsâied with their owùj hadlgiTen différent testimony in a preyious 
esynùnatioii. The mère statement of such a contention shows it 
*o te éf qaestionable soundness. i But, be this as it mày, it îs de- 
niedlkin the part of liie appellaats that there is any material dis- 
«répaméy between KieFs testimony^ giren in Boston and that which 
îhe afterwards gave in court The .déposition of this witness taken 
•in [^âton was in substance aJS' follows; his own language being 
®iTen as far as practicable. He had said that the weather had be- 
•come hazy about 3 o'elock: Vi; 

"I began blowing just *hen a llttie ikze èet In, and the haze just lasted for 
abouttwo minutes, and everything clearèd away again; it was deàr weath- 
er," .,\v . ., ^. ::' \ -. [. 

He added that he did not keep on blowing the fog horn after that. 
After he saw the light of the steamer, he continues: 

"i iiiièdiâtély startëd to blow the fog'-horn, which I had still on the fore- 
•castle 'lieââ!,'!and made a noise,— an alarm. Gave him a waming that he was 
going jfffuliof us that way, It seems he dldn't pay any attention to it." 

Kiôl went on to say that he had no conversation at Norfolk with 
any onib lu which he said that, because the weathei? was clear for 
haïf ari îlioilr bef ore thè collision, he did not sound his fog hom. He 
saidfutther: 

"It'Wàsli't quite f oggy.' ' I shouldn't think it was necessary to blow the fog 
horni; ■ but Wè saw several veàsèls laying lîound Us, and to anèhor. I saw one 
three-iQttstiQdî sChooner abead of as«:âad,,ln case the fog should keep on, I had 
it handy;, Jt -çyas glven vtp to me to bave it handy. IntYou sounded one 
"blaSt, thén, on the fog horn? A. Yés, sir; I sounded one blast. Int. Then 
it cleareâ offî A. Then it clëared off; Int. You dldn't sound it again? A. 
No, slt. ■lût The next tiîne you sotlnded It you saw that the Michigan was 
•coming down on youï A., Yes, sir. Int.i And then the collision occurred a 
very few minutes after that? A. Yes, sir." 

In his testimony glVen afterwards in court at Baltimore he says, 
on being asked what he meant by "one blast," as abore: 

"WBéii th:^ second mate gaVe me the'fdg horn, I tried it to see If it was in good 
order; and it was clear then, and I let it àtand for about flye minutes, and the 
haze came on, and I commenced blowing one blast • » • When you are 
on the.ptarboard tack, you are supposed to blow oue blast at intervais, and so 
I did. "Q. How many timeS do you think it was from the time you commenced 
blowing the second time until the collision; how long ûo you think it was? A. 
About twenty-âvé minutes. Q. How many times do you think you blew that 
horn in that interval? A. About twenty times." 

A candid examination of Kiel's testimony shows that it is in sub- 
stantial accord with that of the other witnesses who testifled in 
behalf of the schooner. We think itisobvious froni the testimony of 
tbe schooner's crew thatthey believed for some time after the cause 
of action iû' this case arose that the real question which would be 
tried wouldbè as to whether thè schooner's lights were up and 
were burning brightly at the time bf the collision. They seem to 
hâve had û© thought that the case would tum upon the question 
•of her tog hoflût being blô^v^n. Ent&rtaining this idéa, it could hardly 
hâve enteréd thèir hëads to meèt aàd concert together what their 
«videncé in regard to the fog horn shoùld be. It is certain that they 
had not conspired together on this sùbject when the testimopy of 
three àt thteni was taken in Boston in July, shortly after the col- 
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lision. Yet two of the witnesses, Hultman and Pommer, testifled 
there that the fog hom was blown ail the time from when the 
steamer was first seen, which was about 20 or 25 minutes before 
the collision, up to the moment of the accident. The idea that the 
real question at issue was in regard to the lights of his vessel evi- 
dently possessed KSel when he was under examination at Boston. 
Feeling that the matter of the fog horn was a merely incidental ques- 
tion, he seemed to testify thoughtlessly and confusedly on that sub- 
ject, and to be lacking in précision of statement. He was liable, 
therefore, to be easily misled by the leading questions put to him 
by the astute counsel of the appellee on the subject of the fog horn. 
This impression of the schooner's crew that the case would be 
tried upon the condition of her lights grew out of the fact — which 
seems to be established by the évidence — ^that there was no real fog 
where the schooner was before and at the time of collision, but only 
a haze. The testimony of the steamer's own witnesses establishes 
that fact. The testimony of Supmer, master, and of Oesselmann, 
deck officer, of the Dresden, is clear and positive on that point. 
Oesselmann proves that the schooner was in a hazy space between 
two heavy fog banks, and that the Michigan had passed through 
one of thèse fog banks into a comparatively clear space when she 
encountered the Holland. We think the consistent and persistent 
testimony of ail the crew of the schooner who were examined, to 
the efiEect that there was no fog where the schooner was, but only 
a haze, was true, and that this thoroughly established fact is of 
spécial signiflcance and importance in this case. Every witness 
examined on the part of the schooner testifles that her fog hom was 
persistently blown throughout the period required by law, in the 
manner required by law. She must, therefore, be regarded by the 
court as without fault in that particular. Her lights were ail in 
place, and buming brightly. She kept her course on the approach 
of the steamer. We think, therefore, that she was without fault in 
the affair. 

The case of the Michigan was différent. Although 20 minutes 
before the collision she was seen by two or more of the crew of 
the schooner, yet her own lookout did not see the schooner. She 
then plunged into a fog bank at a speed of flve to six miles an 
hour. On emerging from it she was close upon the schooner, mak- 
ing that speed. Five to six miles an hour is too great a spead to 
move with in a fog over waters always as full of ressels of every kind 
as the waters at the entrance of the Virginia capes into Chesapeake 
bay, Hampton Roads, and James and Elizabeth rivers. The cause 
of this accident was the fact that the reversai of the Michigan's 
engines failed to check the headway of the steamer, and to prevent 
her from plunging into the side of the schooner. Five to six miles 
an hour is a questionable speed in a fog everywhere. The event 
hère demonstrates that it was a reprehensible speed in the waters 
off Cape Henry, and it was gross fault on the part of this steamer. 
This speed was the cause of this collision. 

The steamer was also guilty of a very grave incidental fault,. 
but for which the accident would not hâve occurred. A very lai'ge 
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portion of the carrying trade of our eastem seaboard is done hj 
the modem tirée and four masted schoonera. Tliey hâve great 
capacity for freigkt in the hull, and lie low upon the water. Their 
deeks are not more than 5 to 8 feet above the Snrface. Vessels of 
thia class traverse ail the waters of our Atlantic seaboard, night 
and day. The Michigan was a vessel of différent build. Her main 
deck was 20 feet above the water level. Her captain's bridge was 
35 to 40 feet above the water. Her lookout bridge was 8 feet 
abové deck, and nearly 30 feet above the water. This latter bridge 
was set nearly 40 feet to the rear of the high-pointed stem of the 
vessel. It was impossible for a màn standing 40 feet back of the 
stem, on this lookout bridge, to keep a proper lookout, especially in 
hazy weather, at night, for the large class of vessels lying low on 
the water, which navigate the approaches to the Virginia capes. 
It was a flagrant fault in the Michigan that on the occasion of 
this collision she had no lookout in her bow, close up to her stem, 
in position to look over the point of the vessel on each side, and to 
discover in good time vessels that might be ahead of her in her 
■course. The lookout of the Michigan seems from his own évi- 
dence to hâve been of no service on the occasion. He says that 
he reported no light from 3 o'clock to the time of the collision. 
He saw no red light on the schoonér. Even at the collision he 
saw no light. It seems that the lookout of the steamer could see 
nothing, and the rest of the crew could hear nothing, which could 
hâve been of use in avoiding the accident Masters of ships 
are nôt at liberty to adhère to machine rules in matters as important 
as the duties of lookouts. On the broad océan, under clear skies, 
it may be sufilcient for a lookout to be 30 to 40 feet back of the 
stem of a ship, and 30 feet in the air from the water; but in 
fogs, and in émergent crises, when it is necessary to be alert, and 
to meet every unusual exigency, it is the duty of a lookout to be at 
the place on the ship where he can best see what is in her path, 
and to be in the best position to- discover and report ail that is to 
l)e seen and ail that should be reported. On the occasion under 
considération the lookout was not where he could see the vessel 
ahead of Mm, and, mainly on that account, was ineflOicient, useless, 
and neglectful. The Michigan was in fault in not having had a 
compétent lookout in her bow, close to her stem, diligent in duty, 
alert to see what was bef ore him, and prompt in reporting in time 
the position of the HoUand. 

We are of the opinion that the court below erred in the particulars 
set forth in the appellants' assignment of errors; that its decree 
must be reversed; that the Michigan was in fault as to her speed 
and her lookout; and that a decree should go against her for the 
damages sustained by the owner of the schoonér from the collision. 
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WINEMAN V. THE IRON CHIHP. 

(Circuit Court of Appeals, Sixth Circuàt May 21, 1894.) 

No. 86. 

1. Collision— Steam akd Sail — Failuee of Steambe to Kbep Out of the 
Wat. 

A steamer with a barge In tow, bound up the river Ste. Marie, to Lake 
Superior, when near the upper end of the river, saw a schooner In the bay, 
headed towards the entrance of the channel, béating northeasterly under a 
strong northwesterly wind. In such a position that, to enter the channel, 
she must malse a sharp turn, and might need a good deal of sea room 
before she conld get straightened down. The steamer was at a safe dis- 
tance, with ample opportunlty to prépare for passing. Her master, being 
uncertain whether the schooner intended to enter the channel or go up the 
lalie, stopped, but, on seelng the schooner tuming into the channel, went 
ahead with full steam, porting a little, into the jaws of the entrance, on 
the north side of It, reaching there just as the schooner was swinglng into 
the opening. Béld, that this was not a compliance with the rule requlring 
him to keep out of the way of the salling vessel, and the steamer was liable 
for a collision between her and the schooner before the latter had com- 
pleted her swing. 53 Fed. 507, reversed. 

8. Same— RiGHT TO Navigate Channel. 

The schooner might hâve gone to the southward of the channel, through 
an open spread of shallower water, deep enough for her, through which 
vessels occasionally went, and thereby would hâve avoided risli of collision. 
Held, that she was not in fault in taklng the well-known navigated chan- 
nel. 53 Fed. 507, reversed. 

8. Same— Change of Course in Extremis. 

The schooner, swinglng into the channel with her helm hard a-port, 
changed it to starboard, almost at the instant of collision, for the purpose 
of easing the blow. HeU, that this was not a fault 53 Fed. 507, reversed. 

4. Same— Tug and Tow. 

After the collision between the schooner and the steamer, the barge In 
tow of the latter, on a Une 600 feet long, not having been released in time 
to prevent her coUiding with the schooner, struck the schooner a heavy 
blow. Hélâ, that the steamer was liable for the damage therefrom. 

6. ADMIRAIiTT — ApPBAL — RBHBABINQ. 

A rehearing of an appeal In admiralty should not be granted on the 
ground of newly-discovered évidence of a fact not known to the petitioner, 
but which was known to the wltnesses of the opposite party, and not dis- 
elosed by them, where no sufflcient reason is shown why it was not ascer- 
tained and proved while the case was regularly open. 

Appeal from the District Court of the United States for the East- 
em District of Michigan. 

This was a libel by Henry Wineman, Jr., against the steamer the 
Iron Chief (the Détroit Transportation Company, claimant), for dam- 
ages by collision to libelant's schooner the J. F. Card. The district 
court dismissed the libel. 53 Fed. 507. Libelant appealed. 

The libel in this case was prosecuted by the owner of the schooner J. F. 
Gard, to recover for the damages sustained by that vessel from a collision with 
the respondent, the Iron Chief, and another collision, Immediately following, 
with the barge Iron Clifif, in the steamer's tow; and the allégation of the libel 
substantially was that the collision was brought on by the fault and négli- 
gence of the steamer in not keeping out of the way. The answer denled that 
there was any fault on the part of the steamer, and charged that the fault was 
whoUy with the Card, and chlefly in that she did not keep on the course she 
v.63F.no.2— 19 
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had adopted prlor to the coUisipif, but suddenly, when the vessels were about 
to meet, ceased to pay off on her swlnglng coiirse, and forged stral^ht on upon 
the steamer's slde, and thereby produced tbe collision complained of. 

The évidence showed that, ùpon the coming together ot the schooner and 
the steamer, the head booms, stem, aud rails of the former were carried away, 
and several of her stanchions, her bulwarks, stringers, and deck beams 
broken. TJpon the collision of the vessels the fore end of the schooner was 
carried aboîit in the dh:ection of the movement of the steamer, and, as she 
lay drifting in that sitoatioil, she was again struck on the starboard bow by 
the barge in'tow of the steamer, and further damage was Inûicted. 

TÏ^è ftccldent happened between the buoys marking the channel at the upper 
end 6f the river Ste, Marie, where the waters descending from Lake Superior 
throtigh Wàlska bay begin to con tract in the channel of the river. The Iron 
Chief wàs jtlst steaming oiit of the Channel into the bay, wlth *he Iron Cliff in 
tow, On a Une of about 600 feet. The Gard was bbund down from I^ke Su- 
peript, àhd on the morning of the collision had been tacking about on sharp 
courses àcross the bay in searCh of a tug, and, not findlng any, started to go 
down the river alone. Ail three vessels were loaded. The Gard was 137 
feet long; the other vessels were each 228 feet long; and the channel at the 
place of tileir collision was about 600 feet wide. 

Upon the hearing in the court below, the district judge, belng of opinion that 
the schooner was alone to blaihe for the collision, dlsmissed the libeL From 
that decreé the liljelant appeals. 

Henry C. Wisner, foi appellant. 

John C. Shaw and Herbert A. Wright, for appellee. 

Before TAFT and LTJETON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVEBENS, District Judge, having stated the case generally as 
above, delivered the opinion of the court. 

By the twehtieth of the sàiling rules prescribed by section 4233 of 
the ReTised Statutes (article 17 of the rerised international régula- 
tions; Act March 3, 1885), it is provided that, when a steamer meets 
a sailing Tessel under circumstances where a collision is to be 
guarded against, the steamer is bound to keep ont of the way of the 
sailing vesselj and when it is shown that she has not done so, and a 
collision has occurred, a presumption arises that the steamer was at 
f ault. The Oregon v. Kocca, 18 How. 570 ; ' Steamship Co. t. Rum- 
ball, 21 How. 372; The Fannie, 11 Wall. 238; The Carroll, 8 Wall. 
304; The Pennland, 23 Fed. 551. That presumption applies to the 
présent case, and fastens the liability for the injury which occurred 
upon the steamer, unless it is shown that the accident happened, 
not through the disregard of the nile by the steamer, but in consé- 
quence of the violation by the schooner of the duty which devolved 
on her in the situation in which the respective vessels were, or by 
inévitable accident. The leamed district judge held that the bur- 
den of proof imposed upon the claimants by the opération of the 
above-mentioned rule was sustained, and came to the conclusion, 
upon the testûnony, that the steamer was not chargeable with fault 
contributing to the collision, which, as he thought, was solely due to 
the négligence and mismanagement of the schooner. 

Under some circumstances, we would appreciate more fuUy the 
disadvantage we are under from being unable to see the witnesses 
and attend to their manner of delivering testimony; but in the 
présent casé there are certain leading f acts about which there is no 
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-serions dispute, and from which we think controlling inferences 
ought justly to be drawn. 

We will flrst consider the conduct of the steamer. When her 
«aptain was flrst required to pay attention to the schooner, the 
steamer was moving up the channel in the middle or a little to the 
north side, a safe distance a way, with ample opportunity to make the 
necessary préparation for passing. The weather was clear, and it 
was broa:d daylight. The schooner was over his port bow, well down in 
Waiskabay,bearingnortheasterlyunder a strong north westerlywind, 
and headed towards the entrance of the channel between the buoys, 
directly in front of him. He saw that she was "loaded deep," as he 
says, and he saw that she was so low down to the southeast in the 
bay that, as she came up to enter the channel, she must accomplish 
a sharp tum, and might need a good deal of sea room before she 
could make the turn and get straightened down, and he must hâve 
recognized her right to come down in such part of the channel as 
she found necessary. He was by his own account in this situation 
when he checjied the speed of his engine, and then ordered it stopped, 
to enable him to see what the schooner was "intending to do," and to 
détermine his own course, — a very proper précaution. Then, on 
seeing the schooner making préparations for tuming into the chan- 
nel, by taking down her mainsail and beginning to pay off from her 
course on a port wheel, instead of stopping or going slowly, as his 
situation permitted, until the schooner had come in and had taken 
her course down, he rang up the engine to put on full steam, ported a 
little, and moved up into the jaws of the entrance on the north side 
of the middle, reaching there just at the moment when the schooner 
was performing the most difflcult part of her movement. We are 
of opinion that this was not a compliance with the rule which re- 
quired him to keep out of the ^vay of the sailing yessel. It was a 
case where, as it seems to us, he was bound to the utmost circum- 
spection. 

The measure of the obligation of a steamer when such danger of 
meeting exists is thus stated by the suprême court in The Carroll, 
8 Wall. 302-306. Having referred to the rules prescribed for such 
a case, it is said: 

"They require, when a steamship and sailing vessel are approachlng from 
opposite directions, or on intersecting: Unes, that tlie steamship, from the 
moment the sailing vessel is seen, shall with the utmost diligence watch her 
course and movements, so as to be able to adopt such timely measiu-es of 
précaution as will necessarily prevent the two boats coming in contact." 

And in the case of The Falcon, 19 Wall. 75, the court again re- 
peat the rule in the following language: 

"It was the duty of the steamer to see the schwner as soon as she could be 
seen, to watch her progress and direction, to take into account ail the circum- 
stances of the situation, and so to govern herself as to gtiard against péril 
to either vessel." "Tbe gênerai tendency of the authorities is to enforce the 
duty of great caution and unremitting vigilance on the part of those engaged 
in the navigation of vessels propelled by steam." Ward v. Ogdensburgh, 
Newb. 139, 154, 5 McLean, 622, Fed. Cas. No. 17,158. 

Evidence was ofEered to show that the captain of the Iron Chief 
was uncertain about the intentiims of the Gard when he flrst saw 
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her on herlast "course across the ■bay, his judgment rather inclining 
to the conclusion tliat she was going up the bay into Iake Superior; 
and it seems to hâve been supposed that this uncertainty might hâve 
some bearing upon the question whether he exercised due précau- 
tion in his moTements. We cannot see in the évidence any good 
reason for the impression which he says he had. But, as he ac- 
knowledges that he was in doubt, a situation existed by his own 
confession into which he could not blindly run. But this is of 
little moment It is perfectly clear that he was fuUy advised of 
the schooner's purpose to come down the channel while he yet 
had time to regulate his own course so that she could pass in 
safety. The statement in his testimony that, if he had remained 
where he was, a collision must hâve occurred, appears to us to hâve 
no foundation. By his own account, he was then some 1,200 feet 
below the entrance of the channel, and there was fuU opportunity 
for the schooner to hâve resumed her course before meeting him. 
We are therefore constrained to a différent conclusion from that 
of the district judge, and hold that the steamer was in fault 

In respect to the conduct of the Çard, we are unablê to find suffi- 
cient ground for holding her blâmable. The steamer being con- 
victed of a plain violation of the légal rule, and thereby bringing on 
the collision, her countercharge that the other party was guilty of 
misconduct contributing to it ought to be clearly made out. 

The principal grounds upon which the conduct of the schooner 
is censured by the court below and by the counsel at the hearing 
on appeal are two. The first in their order is that the schooner 
should hâve gone to the southward of the usually navigated channel, 
and passed through an open spread of shallower water, but yet deep 
enough for her, and through which vessels occasionally went It 
is urged that she should hâve done this because she was so low 
down in the bay that it was difilcult and might lead to embarrass- 
ment if she attempted to go up and turn nearly at right angles, 
as she must, into the channel, and that she was blâmable for need- 
lessly taking a course which invited risk of collision. We may ob- 
serve in passing that this suggestion of a risk of collision re-enf orces 
the charge of the libelant that the movement in which his vessel 
was engaged was of such a nature as to impose upon the steamer 
the duty of great caution. But it cannot be said that the schooner 
was in fault in taking the well-known navigated channel. It was 
the one marked out on the government chart and directions for 
sailing, and on the land and water by the beacons, stakes, and 
buoys placed there for the purpose of fumishing guides for naviga- 
tion. The schooner had the same privilège to navigate the chan- 
nel that the steamer had; and, while the situation was such as 
to require from both parties a careful attention to their respective 
duties, there was no such risk of collision, when she attempted to 
go down the channel, as to warrant the imputation that she was 
guilty of misconduct in claiming and exercising her common right, 
and she was justified in expecting from the steamer that she would 
carefully continue to watch the schooner's movements until ail 
danger should be passed. 
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The leamed district judge, in Us opinion, whicli is printed in the 
record, held that there was nothing in the situation to make the 
passage hazardous, and in this we concur with him. 

The other ground of censure taJien in behalf of respondent against 
the Gard, and one more strongly maintained than any other by 
counsel for the claimant, is that the schooner did not observe the 
duty which belonged to her, in that she did not keep her course, 
as she was bound to do by the t^Venty-third ruie of section 4233, 
Eey. St (article 22 of the régulations of March 3, 1885). This ruIe, 
while it has more gênerai application to vessels standing on a direct 
course, yet undoubtedly applies to one moving on a circular or 
swinging course, under circumstances where it may reasonably be 
supposed that the swinging is intended to be for a time maintained 
nntil the gênerai course of the vessel can be resumed. And the rule 
itself is subject to such modification as the necessities of navigation 
require. In the case of The John L. Hasbrouck, 93 TJ. S. 405, which 
arose from a collision on the Hudson river between a steamer coin- 
ing up and a sloop going down, Mr. Justice ClifEord, in discussing 
the application of the rule in regard to sailing vessels navigating 
a channel where it is necessary to go around the projections from 
the banks or avoid any other impediment to a straight course, or 
when from any other cause déviations are necessary, says : 

"Variations of the kind in the course of the vessel are allowable, because 
they cannot be avoided without Imminent danger of immédiate destruction; 
nor is a sailing vessel under such circumstances forbidden to yield to such a 
neoesslty, even though those in charge of her deek are aware at the time that 
a steamer is coming up the river on a course which involves risk of collision, 
if it appears that a change of course is reasonably necessary to prevent the 
sailing vessel from running into the bank, or encoimtering any otJier natural 
obstruction to the navigation. Necessary changes made in the course of the 
voyage to avoid such obstructions are not violations of the sailing rule vchich 
requires the sailing vessel to keep her course whenever an approachlng 
steamer Is required to keep ont of the way." 

In the présent case, the schooner, having a right to shape her 
course towards such portion of the opening of the channel as she 
should find necessary or convenient in order to go down, and ex- 
pecting the steamer to look ont for her movements and keep ont 
of the way, took down her mainsail, put her helm hard a-port, and 
swung off to starboard. The extent to which she was swinging 
was presumably watched and estimated by the steamer. The lat- 
ter then moved rapidly up the channel, and, going somewhat to 
the northward of the center of the channel, passed directly across 
the bows of the schooner, and almost at right angles with her. It 
is charged that the schooner, although for a time she swung or 
paid ofl as she should in order to get by, yet, when the steamer 
was almost passing, suddenly ceased to swing off, and, starboarding 
her helm, forged ahead into the steamer. There is a degree of im- 
probability in this proposition which mates it dubious. It is difll- 
cult to believe that the captain of the schooner, being on a safe 
course to pass the steamer, aqd with no péril to disturb his judg- 
ment, should hâve adopted a maneuver which would inevitably 
bring him into disaster. It is true that, after the schooner's helm 
was put hard a-port, it was changed to starboard. The captain of 
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the sehooner testifled that this was .donc almost on,fhe instant of 
tollisjdn, for the purpose of easîng tHe bïpW' by tuming ttie head of 
hîs Vesi4l*iii tii^ direction of the nio;^ement of the steameip. Other 
, witnesses cprrèbprâte this àccouiit. of the înatter, and there is no 
tèstiî^qiiy èï siiïÈbîent moment to jwstify us in coming to the con- 
ç^^sî6n ttiat tfe çaptain's statenjéût is not true, confirmed, as it is, 
by the nipWlprofeabllity that he ■vt^ould not hâve done so wanton 
aûd senséle^ athing as that whei!|with he is chargea. It is not 
claimed that, ît i^e starboarding'çvg^ done at the time and for the 
purpose sta.tèd'by the captain pf me sehooner, any fault Could be 
found. ït was in extrejqiis, and, besides this, had no effect in pro- 
ducing thé dolll^iph, and probably l'essened the injury. 

The other blpw from the barge seèms to hâve beeh altogether 
needless, if thp proper pieasures had been seasonably taken. The 
captain of the Ghïéf says that, wheh he saw the danger of collision, 
he orderëd the towline eut If hé is not mistaken as to the time of 
giting this order, we are satisfledits exécution was delayed. It 
was eut at sonie time. The witnèsses differ as to the time, some 
saying it was about concurrent with the collision with the steamer, 
pthers âxing it at about the tim,e the barge struck the sehooner. 
We are satisfled that the latter is héar the f act The barge traveled 
èOO feet after the flrst collision, and delivered a heavy blow upon 
the sehooner. ïf the barge had been released promptly, as she was 
going up the current, her speed would bave been miich reduced, and 
shé could also haye been made free to direct her own course away 
from the sehooner. Be this as it may, the damage sbown was ail 
the legitimate conséquence of the prime error, which was not in any 
degree alleviated before the end. 

We think the libelant is entitled to recover for the injury com- 
plained of. The decree should be reversed, and the cause remanded 
to the district court, with directions to ascertain the damages and 
enter the proper decree thereOn in accordance with this opinion. 

On Rehearing. 
(July 3, 1894.) 

The flrst and second grounds of the pétition inVolve questions 
whiçh hâve already been fully argued by counsel and considered 
by the court. 

The third and only other ground is that évidence has been discov- 
ered since the original hearing which it is claimed bears strongly 
against the libélant's cl£»,im that his vessel was free from fault. 
This newly-discovered évidence consists of statements made by 
affidavits 8hQW;ing that there was a fault in the steering apparatus 
of the libélant's vessel which was not known to claimant, and of 
which the libélant's witnèsses made no disclosure, altliough they 
knew of it when they gave their testimony. We think that the 
allowance of the petitîpn for rehearing in such circumstances and 
for such reasons wouïd sét a mischievous précèdent, would en- 
courage négligence in tlie prepara.tion of causes for hearing, and 
would embarrass the court with applications for rehearing of causes 
once fully considered and disposed pï. No sufficient reason is seen 
in the présent case why, if the fact be as claimed, it should not hâve 
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been ascertained and proven while the case was still regularly open 
to proof. It is shown by the pétition that the attention of the 
claimant and his proctor had been seasonably drawn to the mat- 
ter to which the newly-discovered évidence relates. 
The pétition is denied. 

THE MICHIGAN. 

NEALLEY et al. v. THE MICHIGAN. 

(District Court, D. Maryland. March 10, 1894.) 

1. Collision— Steam and Sail m Fog-Burbek op Proof. 

Where the steamer's witnesses testify that they svere watchful and vipr- 
ilant, but heard no fog signais from the sailing vessel, and there is nothing 
in their appearance or testlmony to cause the court to hesitate in accepting 
their statements, the burden is then upon the sailing vessel to show by 
évidence which is satisfactory and convincing, and not consistent with 
any theory opposed to her contention, that the fog horn was properly 
sounded, and that, if not heard on the steamer, it was because of inatten- 
tion. 

2. SAME— "MODBKATE SPBED. " 

The requirement of moderate speed by steamers in a fog Is sufBciently 
met by half speed, when that is but five or six linots an hour, and such 
that the steamer was actually able, by reversing, to nearly stop in a dis- 
tance of about two lengths. 
8. Same. 

"Moderate speed" is that rate which will permit a steamer to stop, after 
hearing a fog signal, in time to avold the vessel which has complied with 
the law in giving it 
4. Same — Fog Signals. 

In a case of collision between a steamer and a schooner, lield; on the évi- 
dence, that the schooner was in fault for failure to sound fog signals, ap- 
parently assuming that the fog was not so dense as to obscure her lights. 

For opinion on appeal, see 63 Fed. 280. 

Carver & Blodgett and Eobert N. Smith, for libelants. 
I. Wilson Leakin, for respondent 

MOERIS, District Judge. This is a libel by the owners of the 
four-masted schooner John Holland against the steamship Miehigan 
to recover the value of the schooner and her cargo, consisting of 
1,700 tons of coal, which was sunk and lost in conséquence of a colli- 
sion with the steamship. The collision happened between 3 and 4 
o'clock on the morning of the ICth of June, 1893, at a point outside 
the capes of the Chesapeake bay, about 10 miles east of Cape Henry 
light. The faults alleged against the steamship are that her lookout 
M'as not properly placed, that she negligently failed to see the li.!,'ht 
and to hear the fog signals of the schooner, and that she was going at 
too great a rate of speed in a fog. The fault charged against the 
schooner is that, in a fog too dense to permit her lights being seen, 
she failed to give notice of her présence by sounding proper signals 
with a fog horn. 

The fog was not widespread, but was in low-lying banks. Its 
existence is proved by the oflQcers and witnesses from on board the 
ilichigan, and by the officers of the Dresden, a steamship following 
about a mile astern of the Miehigan, by the two pilots who had jtist 
been discharged from tl steamers, and by witnesses from schoon- 
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ers which were anchored within two or three miles of the place of 
collision. The Michigan was being navigated with référence to 
the. existence of the fog. She was sounding her steam whistle, as 
is proved by many disinterested witnesses not on board or connected 
with her. It is alsg established by her own witnesses that when 
she entered the dense fog bank, about 10 minutes before the col- 
lision, she slowed her engines to half speed on account of the fog. 
Her offlcers testify that they were uneasy and watchful, because 
they were in the track of vessels close to the capes. The master 
and second mate, with a quartermaster at the wheel, were on the 
main bridge, and a lookout forward on the lookout bridge, 35 to 40 
feèt from the extrême bow. Their testimony is that, although 
watchful and attentiTe, they heard no fog signal, except from the 
steamship astern, and could see no light nntil they were close upon 
the schooner, when they saw the schooner's red light dimly, and then 
heard a fog horn; that immediately the engines of the steamer were 
reversed fuU speed astern, and her helm put to port, but too late 
to avoid the collision. The blow inflicted upon the schooner was a 
perpendicular blow aft of midship on the schooner's side, but it did 
not throw any one on board the schooner off his feet, and did not 
penetrate deep, and was hardly felt at ail on the steamer, facts 
which indicate that the steamer's speed was moderate, and that, 
was very nearly checked. 

Nothîng in the appearance or testimony of the steamer's witnesses 
has caused me to hesitate in accepting their statements that they 
were vigilant and watchful, and, knowing that the safety in the fog 
was dépendent on their listening for signais, were listening atten- 
tirely. In sueh a case the libelànts must assume the burden of 
satisfying the court, by witnesses whose testimony is satisfactory 
and convincing, that the schooner's fog signal was properly sounded, 
and that the reason those on the steamer did not hear it was their 
want of proper attention. Under such circumstances the testimony 
in support of their contention should be free from contradictions, 
and not consistent with a reasonable explanation opposed to their 
contention, suggested by the facts, or which their own witnesses hâve 
at any time put forward. It is quite obvions, I think, that im- 
mediately after the collision those on the schooner did not suppose 
that the fault which caused the collision was the steamer's not hear- 
ing the schooner's fog signais, but was the steamer's not having seen 
the schooner's lights. This appears from the conversations detailed 
by the schooner's crew, and also by the steamer's witnesses, and is 
conârmed by the master's protest made the same day at Norfolk, in 
which no mention is made of the fog or foghorn, and in which the 
master saya they saw the steamer's lights 20 minutes before the colli- 
sion. It also appears in the testimony of the schooner's lookout, taken 
in Boston in July, the substance of which is that he considered it only 
a little hazy; that he began blowing the horn when the haze set in, 
and then presently it cleared away, and he stopped blowing until he 
saw the steamer close upon hùn, and saw both her lights, and con- 
cluded that she had changed her course, and was not going clear, 
and then he began blowing a warning to the steamer. I think this 
testimony given in July must be taken as more accurate than that 
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given by him in court the following January. I am quite satisfled, 
notwithstanding the schooner's witnesses may hâve persuaded them- 
selves, after a lapse of time, to the contrary, that the fact, in ail 
probability, is that the fog horn was only sounded by way of trial 
when it was flrst brought on deck, and then, the lookout not deeming 
it necessary, it was not sounded again until the steamer was close 
upon him, and that blast, as well as the hail, was heard on the steam- 
er; and I think it is also established that the blast was not given 
until after those on the steamer had seen the schooner's red light, 
and had given the order to reverse full speed astern, and to put her 
wheel hard a-port. I shall not attempt to cite the testimony of the 
other witnesses from on board the schooner, but a careful considéra- 
tion brings me to the conclusion that, notwithstanding many posi- 
tive statements about sounding her fog horn, there are matters which 
are only consistent with the finding that the hom was not regularly 
sounded, and that those on board the schooner did not think the thick- 
ness of the fog required it. It appears probable that the steamer's 
lights, which were electric lights of high power, were seen from the 
schooner a long way off before the fog shut in. The master of the 
schooner, seeing the steamer's green light, supposed she would pass 
ahead of him. As the schooner was drifting ont to sea with the tide, 
and was becalmed, and had no steerage way, there was nothing for 
her to do, and the master went below. The second mate, the wheels- 
man, and the lookout, who were on deck, if they paid any attention to 
the signais which both the Michigan and the Dresden were sounding 
as fog signais, may hâve supposed they were signais for the pilot 
boat. At any rate, they paid no attention to them, and say they did 
not hear them, although it is proved that they were sounded. This 
does not indicate vigilance, and is only consistent with the sup- 
position on their part that the schooner's lights could be seen. 

There remains to consider whether the steamship was going at 
too great a speed. Moderate speed in a fog is that rate which will 
permit a steamer to stop, after hearing a fog signal, in time to avoid 
the vessel which has complied with the law in giving it. There is 
hardly room for doubt in this case that if a proper fog signal had 
been given, and had been heard on the steamer, she could hâve easily 
avoided the schooner. Her half speed was not above flve to six 
knots, and, seeing the schooner's light at about two lengths oflf, she 
was even tlien nearly able to stop her headway, and was able to 
change her course so that, if the schooner had been making any speed 
through the water, she would hâve escaped. Less than half a min- 
ute earlier warning to the steamer would hâve been sufflcient to 
hâve averted the disaster. 

It is urged that the steamer's lookout would hâve been more ad- 
vantageously placed if in the eyes of the ship. But the sea was 
smooth, the wind very light,- and from the east, bringing sounds 
from the direction of the schooner, and from ail vessels directly 
ahead of the steamer, and there were no exceptional circumstances 
requiring the lookout to be put in the very eyes of the steamer. Ali 
the testimony adduced tends to prove that in a fog of this character 
the best place for the lookout, both for hearing and seeing, was on 
the lookout bridge, constructed for the purpose, and where he waB 
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placed. I find that the libelanta hâve failed to make out their case, 
and the libel must be dismissed. 

■ TMs case; was reversed on appeal by the circuit court of appeals for the 
fourth circuit at the October term, 1894. 



WOnKliîAN T. MAYOR, ET&, OF THE CITY OP NEW YORK et al. 
(District Court, S. D. New York. August 15, 1894.) 

1. Collision— NKaLiQENCE of Fibb Boat. 

The: fire boat New Yorker, belonging to New York City, in hastening to 
reach a fire opposite pier 48, East river, collided witli a barkentine which 
was properly moored to the dock. At the time of the collision another 
flre boat was already at *ork on the fire. HeU, that tiie urgeucy created 
by the duty to extlngùisih the flre was not so exti-eme as to excuse the New 
, Yorker's failure to exercise reasonable care. 

8. Same— LiABiLiTT OF MtrincfPAi' Corporation— Firç Department. 

Laws 1882, c. 410, 1 2t, flieclarea that, "for ail purposes, the local adminis- 
tratloû and govemment'of thé City of New York, shall continue to be in, 
and to be performed by the corporation aforésaid," i. e. the mayor and 
aldermen. Section 34 créâtes "the foUowing other departments,"— among 
them, the fire department,— and the act déclares the powers and duties 
of thesé dëpartnlents to bfe "admlriistratlye and governmental." Held, that 
the éitlngulshhient of flres Is a wOrk bf local administration, within the 
meaning of the statute; çmd as such, thovigh assigned to the lire department 
of the cprpora tien, is Sf duty of the .corporation, to be performed by that 
depaïtnient as Its agent,, and that thé corporation Is liable for a tort com- 
mittea,'by îts agent© hçgllgently performlng such duty; and is also liable 
as "ownër of thé vessèl'' under thetnaritime law. 

In Admiralty. Libel ^)y Eobert W. Workman against the mayor 
and aldennen of the city of New York, the fire department of said 
city, and James A. Gallagher, for damages catsed by a collision. 

Wing, Shoudy & Putnam and Mr. Burlingham, for libelant. 
William H. Clark, Oorp^ Counsel; and James M. Ward, Asst. Corp. 
Oounsel, for Mayor, etc. 
William L. Findlay, for Fire Department and Gallagher. 

BROWN, District Judge. In the afternoon of July 11, 1893, a flre 
broke out on the westçrly side qf South street, about opposite pier 
48, East river. For the purpose of assisting in putting out the 
flre, the flre, boat New Yorker, belonging to the mayor, aldermen, 
etc., made her way into the adjoining slip, and in the haste of the oc- 
casion she was run into the bow of the barkentine Linda Park, 
causing the latter considérable damage, for which the above libel 
was filed. 

1. For the respondept it is contended, that a less rigid raie of care 
is applicable in the urgencies of such an occasion, and that consider- 
ing the clrciimstances, the collision should not be held to hâve pro- 
ceeded from négligence. I haye no doubt that some acts which 
might propefly be deemed négligent .under ordinary circumstances 
ought not to be heid négligent under the streiss of flres. But the 
same geneml rule is, I think, npvertheless to be applied as the test 
of what is due care, viz., the care ,that a man of ordinary prudence 
would be reasçnably supposed to exercise under like circumstances, 
if the burning property, and the property damaged, had been his own. 
Making ail isii<âi allowances, and Içoking at the facts f rom that point 
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of View, I still think, considering tliat thé Lindà Park was properly 
mooped at the dock, that the flre boat Havemeyer was already at 
work in the slip, and the urgency net being extrême, that the run- 
ning into the Linda Park arose through lack of reasonable prudence, 
and was unneeessary, and négligent. 

The flre boat belonged to the city, but was under the control and 
management of the flre department, the heads of which are appoint- 
ed by the mayor. It is contended that neither the mayor, aldermen, 
etc., nor the flre department, is legally answerable for thèse dam- 
ages; not the mayor, etc., it is said, because though owner, it had 
no control over the management of the vessel ; and its duties were 
not corporate duties. The flre department, it is said, is not liable, 
because not a corporation capable of being sued, nor having any 
funds for the payment of any decree. 

2. It is certaihly a startling proposition, that ail the shipping of 
this port, foreign and domestic, should be at the mercy of the city flre 
boats, and liable to be negligently run down and sunk at any mo- 
ment, without responsibility for damages. By the maritime law, 
both the vessel and the owner are ordinarily liable for such a ma- 
rine tort. But if the vessel is in the public service, she is not al- 
lowed to be withdrawn therefrom by arrest and sale, for reasons 
of the public convenience (The Fldelity, 16 Blatchf. 569, Fed. Cas. 
No. 4,758) ; or, if the owner, by whose authority and consent she is 
navigated, can show any other independent légal principal in control 
of the navigation, such, for example, as a charterer in possession, 
then the latter only is personally responsable, on the principle of 
respondeat superior. If the légal principal at the time of the in jury 
was the state; that is, if the vessel was strictly in the service of the 
State, and in thé performance of state duties, the state as sovereign 
not being suable, there is, perhaps, no redress, except by action 
against the particular individual in fault, and an appeal to the grâce 
and the moral obligation of the sovereign for compensation by légis- 
lative act 

But it is obvions that the flre boat New Yorker, at the time she 
inflicted this injury, was not in the service of the state, nor perform- 
ing any duty of the state. The extinction of Ares is not a duty of 
the state, nor a wprk which the state has ever undertaken to per- 
form, as a part of its gênerai governmental functions. The state 
was certainly not the principal in the navigation of the New Yorker. 
Only the corporation, or the flre department, as an independent 
légal entity, could, therefore, be the principal; and if the flre de- 
partment is not an independent légal entity capable of being sued, 
as the défendant contends, then, inasmuch as the city corporation 
owned the vessel, appointed the heads of the flre department, and 
put the vessel in their charge to be navigated for this very work, 
the corporation must be responsible, in the view of the maritime 
law, as the only légal principal in the case. To absolve itself, it 
must show some other independent légal principal in charge of the 
navigation. The F. C. Latrobe, 28 Fed. 377. 

3. The relations of the city corporation and the flre department 
to each other, and to the state/ and their respective rights and obli- 
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gâtions, are questions of local municipal law, upon which the dé- 
cisions oî tiie court of appeals, as the higàest trijbunal of tke state, 
a;« Jbinding on tàe fédéral courts. Détroit v. Osbome, 135 U. S. 
492, XO Sup. et 1012; Claibome Co. y. Brooks, 111 U. S. 400, 410, 
4Sup.Ct489. 

The court of appeals has made no adjudication as to the status 
of the flre department of this city under the consolidation act of 
1882, or as to the responsibility of the corporation for the aets or 
négligence ofthat department. 

As respects the gênerai responsibility of municipal corporations 
for torts, tte settled law of this state, since the décision of the 
court of appeals in Conrad v. Trustées, 16 N. Y, 158, adopting the 
opinion of Selâon, J,, in Weet v. Brockport (see note, 16 N. Y. 163), 
is that the conferring of corporate powers, privilèges and duties, 
if accepted and acted upon by the corporation, Is a sufficient con- 
sidération for the tmplied agreement to exercise such duties with 
Melity, and that "whenever the corporation assumes to exercise its 
corporate powers, it is bound to See that due care and caution are 
used to ayoid iujury to individuals" (Id. p. 172). In ail subséquent 
discussions, the décisions hâve tumed essentially upon the question, 
whether the work or duties in the exécution of which the négligence 
flccurred, were properly corporate duties, intended to be imposed 
by law on the corporation j or whether they were duties of a gênerai 
govemmental nature, appropriate to the state, and imposed, not 
upon the corporation itself, but only upon certain offlcers of the 
corporation, or a department of the corporation, as an independent 
agency of the state, as the state might hâve appointed any other 
individuals, or board, to perform the same duties. 

In the former case, the corporation is held liable; in the latter, 
not. To the latter class, under the acts prier to 1882, belong the 
duties of the department of charities and correction, in charge of 
the poor, the criminal and the insane (Maxmilian v. Mayor, etc., 
62 N. Y. 160); those of the police department (Swift v. Mayor, 83 
N. Y. 535); those of the board of éducation (Ham v. Mayor, 70 
N. Y. 459) ; in ail which cases the corporation was held not liable. 
See, also, New York, etc., Sawmill Co. v. City of Brooklyn, 71 N. 
Y. 580, and Bieling v. City of Brooklyn, 120 N. Y. 105, 106, 24 N. E. 
389. The doctrine of the first three cases wasj that the duties 
there in question were a part of the gênerai governmental functions 
of the state, suph duties as the state was accustomed to provide for, 
and to enforce, by means of some offlcers, throughout the state, 
ai^d. in the most retired townships^-"such duties as are to be per- 
f Ormed in eyery political division of the state, not for its peculiar 
beneflt, but for the public" at large (per Folger, J., in Maxmilian 
V. M;ayor, etc., 62 N, Y. 168); and that when the duties are of such 
a mature, and^ by the acts in question, are "not laid upon the cor- 
porate body,'- £ind do not inure to its peculiar beneflt, profit or ad- 
vautage, the imposingof such dutie^ on individual offlcers, or a 
department, of the corporation, is not to be construed as imposing 
any uew duties or liabilities upon the corporation itself, and there- 
fofé does not make the corporation legally responsible as principal. 
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On the other hand, where the nature of the work and of the du- 
ties required by the statute to be performed, are not of the above 
character, but are essentially local, in which the municipality has 
a spécial interest, as distinguished from the public at large; or 
where the corporation dérives therefrom some émolument, profit 
or advantage, then the imposition of duties upon officers, or a de- 
partment, of the corporation, though not expressly laid upon the 
corporation itself, is construed as intended to create corporate du- 
ties, to be performed by the corporation through the designated 
instrumentalities as the agents of the corporation. Bieling v, City 
of Brooklyn, 120 N. Y, 105, 106, 24 N. E. 389. Such has been held 
to be the nature of the duties of the street department and the 
park department, in the case of the public streets, the bridges, 
and the sewers; of the dock department, as respects the docks, and 
of the Croton water commissioners, on the introduction of Croton 
water; in ail which cases, the city, on similar statutory provisions, 
has been held liable. See Ehrgott v. Mayor, etc., 96 N. Y. 271, and 
the cases there cited; Bamey Dumping-Boat Co. v. Mayor, etc., 40 
Fed. 50; Philadelphia & R R. Co. v. Mayor, etc., 38 Ped. 159. 

Upon the numerous cases cited, and the full discussion of the gên- 
erai subject by Earl, J., in Ehrgott v. Mayor, etc., supra; by Folger, J., 
in Maxmilian v. Mayor, etc., supra; and by Mr. Justice Hunt in the 
case of Barnes v. District of Columbia, 91 U. S. 540, upon a statute 
in aJl respects analogous to the New York statutes prior to the act 
of 1882 (cited by Earl, J., with évident approval), there seems to 
me no doubt that the présent case belongs to the latter class, and 
that the corporation is liable for the négligence of the flre depart- 
ment, not only from the local nature of the duties of that depart- 
ment, and the spécial benefits therefrom to the municipality, and 
the advantages to the corporation, but also from the language of 
the consolidation act itself (Laws 1882, c. 410, §§ 27, 34, 123, 193, 
424). 

The court of appeals, as above mentioned, has not adjudicated 
this question, under the act of 1882. On the contrary, in the most 
récent référence to the subject that I hâve found, viz., in the case 
of Pire Department v. Atlas Steamship Co., 106 N. Y. 566, 13 N. E. 
329, though that act in some of its relations was there fully con- 
sidered in the opinion of Earl, J., the question was left undeter- 
mined, as immaterial in that case, "whether it [the flre department] 
acts independently as a distinct entity with corporate powers, 
within the doctrine of Maxmilian v. Mayor, etc., 62 N. Y. 160, or 
whether it acts as an agency of the city, representing it." Page 577, 
106 N. Y,, and page 333, 13 N. E. This language is of itself a 
sufficient answer to the respondenfs contention that the exemption 
of the city from liability for the flre department's acts under the 
existing statute, has been already adjudged by that court 

It further shows that there was présent in the mind of th^ court 
the language and the views presented by the same experienced 
judge in his opinion in Ehrgott v. Mayor, etc., supra, in which he 
said that "although this duty [to keep the streets of the city in re- 
pair in the annexed district] is to be exclusively performed by the 
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î^k'feoituïiissioners, yet-it is a duty wMch they perform for it 
[the City], and it remaiû» rœponsible for the condition of its 
fetreets.": 

The duties of the firè department are not, I think, within the 
ruling of Maxmilian v. Mayor, etc.; they corne rather within the 
otheF clàss of casea, sueh- m streets, sewers, etc. Their nature 
staïups thëm as essentially local, and mainly of local concern, like 
the duties relating to the sewers, bridges, and streets; and as 
being of eren more distihctly local concern than the streets, 
bridges,; etc., which, in a measure, are for the use and beneût of ail 
the peoplè of the state, There is no beneflt that can be afflnned 
to result to the corporation f rom the care of the streets, that does 
not inure more largely and more directly from the extinction of 
flfes. 

In the case of Bâtes t. Inhabitants, 151 Mass. 184, 23 N. E. 
1070, a State whose courts hâve pushed furthest the doctrine of 
municipal «xëmption, Holmes, J., says: "The interest of towns in 
the sewers is so distinct ftbm that of tbe public at large, that they 
are held'^ith reasbn to the ordinary responsibilities of owners." 
This is manifestly equâlly true of the instrumentalities used, and 
of the work doue, in extiaguishing Ares. 

Again, the work of the flre department is not in the least of a 
gênerai govemmental nàttire, enf orced in some f orm throughout 
the stàte for the beneflt of the public at large. The extinction of 
Ares is not,' and never has been, a State function. It has always 
been done either by volunteer companies, or by such spécial local 
organizations as hâve been formed and authorized to perform this 
service; or else by local municipalities or boards similarly au- 
thorized in particular tocalities. 

Public govemmental duties are such as pertain to the adminis- 
tration of général laws for the beneflt and protection of the whole 
public. "Private or corporate powers are those which the city is 
authorized to exécute for its own émolument, and from which it 
deprives spécial advantage; or for the increased comfort of its citi- 
zens; or for the well ordering and convenient régulation of par- 
ticular classes of the business of its inhabitants ; but are not exer- 
cised in the discharge of those gênerai and recognized duties which 
are undertaken by the govemment for the universal beneflt." Per 
Shipman, J., in Hart v. Bridgeport, 13 Blatchf. 298, Fed. Cas. No. 
6,149; Greenwood T. Town of Westport, 60 Fed. 571, 572. In tlie 
case of Jewett v. New Haven, 38 Oonn. 389, Chief Justice Butler 
says: 

"There Is no mofle by whloh to détermine whether a power or duty Is gov- 
ernmental or not, çxcept to IniîUire whether it is In its nature, sueû as ail well- 
ordered governpieBts exercise generçUly for the good of ail, and one whose 
exercise ail cltizens.liaye a flght to rèqtilTe directly, or by municipal agency; 
and whether it tas éver béep' aissuméd ot iniposèd, as siieh, by the government 
of this.state, and Wouldhâvel been exerclsed by the state, If It bad not been 
by the city. Tested by thèse ta-ltepia, the extinguishment of Ares Is not a pub- 
lic goyemmei^tal duty." 

Nothing could be more apposite to the présent case, than thèse 
observations in the Cases last cited, 
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The extinction of fires îs, moreover, not merely for the benefit of 
the individual owners; but for the immédiate pecuniary benefit of 
the corporation as well, whose yearly revenues of |35,000,000, and 
upwards, come mainly from the annual taxation upon improved 
property — taxation that amounts on the average to about one-sixth 
•of the entire annual value of the property, which is more or less 
■directly saved to the city by the extinction of fires. Hère, again, 
the interest and the advantage to the corporation are more spécial 
and peculiar than in the care and préservation of the streets. 

The whole course of reasoning in Maxmilian v. Mayor, etc., 
supra, plainly, as it seems to me, excludes the work of the fire de- 
partment from the analogy of that case. The extinction and pré- 
vention of fires seem peculiarly appropriate to the localities imme- 
diately concerned. The usage and past history of flre companies 
attest it; so that in the absence of any indication of a contrary in- 
tent in the statute of 1882, there seems to me no doubt that the 
duties as to fires imposed by the act of 1882 on the flre department 
of the corporation, were designed to be made a duty of the corpora- 
tion, to be performed by that department, as the agent of the city, 
and representing it, as intimated by Earl, J. See, also, per Bradley, 
J., in Bieling v. City of Brooklyn, 120 N. Y. 106, 24 N. E. 389. In 
this respect the case of Barnes v. District of Columbia, 91 U. S. 
540, 545, 547, is precisely analogous, and its reasoning convincing. 
In that case every argument hère adduced to exempt the city from 
liability, seems to me to be fully met and answered. That case has 
been repeatedly foUowed, and says Mr. Justice Harlan, in District of 
Columbia v. Woodbury, 136 U. S. 450, 10 Sup. Ct. 990, has "never 
since been questioned." See, also, per Mr. Justice Bradley, in Metro- 
politan E. Co. V. District of Columbia, 132 U. S. 9, 10 Sup. Ct. 19, 
and the learned and exhaustive opinion of Judge Townsend in Green- 
wood v. Town of Westport, 60 Fed. 560, 572-574. 

4. Aside from the above gênerai considérations, however, the in- 
tent of the act of 1882, to make the work of the fire department a 
duty of the corporation, seems clearly indicated in the very lan- 
guage of the consolidation act (Laws 1882, c. 410, §§ 27, 34, 424, et 
seq.). Section 27 of that act déclares that "for ail purposes, the 
local administration and government of the city of New York, shall 
continue to be in, and to be performed by the corporation aforesaid," 
i. e. : the mayor, aldermen, etc. Section 29 invests the board of alder- 
men with certain législative powers, and section 34 provides that 
there shall be "the f ollowing other departments in said city," naming 
11, of which the fire department is one. The powers and duties of 
thèse departments, as defined in the other sections of this act, are 
ail "administrative and governmental ;" and almost the whole field 
of municipal duties is distributed among thèse various departments. 

The différent provisions of this act are to be construed har- 
moniously "and so as not to bring them into conflict with each 
other." Per Earl, J., in Fire Department of New York v. Atlas 
Steamship Co., 106 N. Y. 576, 13 N. E. 329. T^Tien section 27, there- 
fore, déclares that "for ail purposes, the local administration and 
government shall be performed by the corporation," it must mean 
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thBt every "local" administrative and governmental duty fonnd dis- 
tributed aiûoûg any of the departments afterwards named in the 
same act, is intended to be made a corporate duty, "to be performed 
by the corporation." The only dnties that can be excepted from the 
effect of tiiis provision are such administrative and governmental 
dnties as are not "local ;" and even if that exception can properly and 
consistèntly with the langtiage of the act, be made to include such 
duties as hâve been previously recognized as state functions, and 
enforced as such by the state in one form or another throughout the 
state, such as the work of the departments of charities and correc- 
tion, of the police, and of the board of éducation — duties which in 
that sensé are not "local" — still, it is manifest, that the work and the 
duties of the flre department, in the inspection and régulation of 
buildings in the city of New York, in order to prevent flres, as well 
as its work in extinguishing flres, are not, and never hâve been of 
that gênerai nature; but that they are strictly "local," and that 
consequently by the language of section 27, the duties of the flre 
department are by the very terms of the act of 1882 "laid upon the 
corporation," as corporate duties. 

The few cases as to the status of the New York flre department 
cited for the défendant ail arose prior to the act of 1882, and under 
différent statutes. O'Meara v. New York, 1 Daly, 425, arose in 1862, 
when the flre department was a distinct corporation. People v. Pinck- 
ney, 82 N. Y. 377, 389^92. The case of Woolbridge v. Mayor, etc., 49 
How. Pr. 67, arose under the metropolitan flre department, also a 
distinct corporation. Clarissey v. Fire Department, 1 Sweeney, 
224. In Terhune v. City of Eochester, 88 N. Y. 247, the case was of 
aets ultra vires, and decided on that ground. The Massachusetts 
cases are no guide hère, because the doctrine of municipal responsi- 
bility there is essentially différent from that of New York. 

The intent of the act of 1882 being sufSciently clear from its lan- 
guage, to make the work of the New York flre department a cor- 
porate duty, there is no occasion and no room for the application 
of principles of légal "construction," such as are appropriate upon 
ambiguous or doubtful statutes, in order to couvert that department, 
which in itself is a mère branch of the corporation, into an inde- 
pendent légal entity, acting as an agency of the state, instead of be- 
ing an agency of the corporation. 

The décisions of the court of appeals are clear and uniform, as I 
understand them, that as soon as it appears that the duties in ques- 
tion "are laid upon the city," or "rest upon the corporation," the 
city is answerable for négligence in performing them. So says 
Folger, J., in Maxmilian v. Mayor, etc., 62 N. Y. 169. To the same 
effect are Kennedy V. Mayor, etc., 73 N. Y. 365, 368; Ham v. Mayor, 70 
N. Y. 464; Kehberg v. Mayor, etc., 91 N. Y. 142, 145; Ehrgott v. 
Màyor, etc., 96 N. Y. 272-275; Bieling v. City of Brooklyn, 120 N. Y. 
98, 106, 24 N. E. 389; People v. State Board of Canvassers (per Earl, 
J.) 129 N. Y. 368, 29 N. E. 345. 

For thèse reasons, the libelant is entitled to a decree against the 
mayor, aldermen, etc., and the défendant Gallagher, with costs. 
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OORNELLS, Jndge, et aL v. SHANNON et aL 

(Circuit Court of Appeals, Elghth Circuit September 10, 18&4.) 

No. 409. 

Cbeek Nation — Judgmbnt — Jueisdiction op Parties. 

In a suit by the owners and mortgagees of cattle to déclare vold a judg- 
ment of a court of the Creek Nation Imposlng a fine on the owners for 
bringing the cattle into the Nation contrary to its law, and making it a 
lien on the cattle in accordance with such law, It will, on demurrer to the 
answer, be hdd that the Creeli court had jurisdiction to render the judg- 
ment, the answer aUeging that such court had jurisdiction of the owners 
of the cattle. 

Appeal from the United States Court in the Indian Territory. 

Suit by George Shannon and others against Temaye Cornells, 
judge, and others, to déclare a judgment Toid. Decree for plain- 
tiffs. Défendants appeal. Eerersed. 

N. B. Maxey (S. S. Pears and G. B. Denison were with him on the 
brief), for appellants. 
G. W. Pasco, for appellees. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge. An act of the council of the Creek 
Nation entitled "An act establishing quarantine régulations against 
foreign cattle, and to prevent smuggling cattle into the Creek 
Nation," approved October 29, 1891, makes it unlawful for any citi- 
zen of the Nation "to introduce or invite into the Creek Nation 
cattle of any kind at any time," except between the first day of 
January and the last day of March of each year, and déclares that 
any citizen violating this provision of the act "shall be fined a 
sum that will be the équivalent of three dollars per head for each 
and every head of "cattle" unlawfully introduced. The act makes 
the judgment a lien on the cattle unlawfully introduced, and pro- 
vîdes that, if the judgment is not paid in 30 days, the cattle shall 
be sold to satisfy it. In a proceeding instituted in the criminal 
court of the Muskogee district against George Shannon and James 
Willison, charging them with introducing 10,000 head of cattle into 
the Nation in violation of this act, that court entered the follow- 
ing judgment: 

"Judge's Ofilce, Muskogee Nation, Wellington, 18 Aug., '92. 

"Muskogee Nation vs. George Shannon, James Willison. 

"For Violating Creek Cattle Law of Cet 29, 1891. 

"In Case No. 111, the Muskogee Nation vs. George Shannon and James Wil- 
lison, the court orders and adjudges that the sum of thirty thousand dollars 
be adjudged against George Shannon and James Willison to be well and truly 
paid, that sum being the amount of fines, to wit: Three dollars on each of 
ten thousand head of cattle Introduced by them into the Creek Nation, and 
into the Muskogee district thereof. And it is further ordered that this judg- 
ment of thirty thousand dollars, by virtue of the statute made and provided, 
is made and become a lien upon ail the cattle unlawfully introduced, of the 
brand [brand hère given]. It is also ordered that the défendants, to wit, 
V.63F.no.3— 20 
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George Shannon and James WllUson, be notifled that judgment as aforesaid 
bas been ren^pr^d agalnst them; an^ that i£ tlie amqunt thereof, to wit, 
thlrty thousaria dollars, and the cosié of the suit in whtch théy are made de- 
fendants, be not paid in thlrty days from this date, the sald cattle o£ the 
brand [brand hère given], or a suffident number thereof, will be sold to pay 
said fine and costs of suit, as provlded for by an act establishing quarantine 
régulations agalnst foreign cattle, and to prevent smuggling cattle into the 
Creek Nation. Approved 29th of Ootober, A. D. 1891. 

"Temaye Cornells, Judge Muskogee District, M. N." 

Af ter the entry of the judgment, process was issued to the captain 
of the light-horse company (an offlcer exercising duties similar to 
those of a sherifE) commanding him to collect the judgment, and not 
to permit the cattle to be removed from Muskogee district until tlie 
judgment was paid. The captain of the light-horse company took 
possession of the cattle, and thereupon Shannon and Willison, claim- 
ing to be the owners of the cattle, and Godair, Harding & Co., 
claimlng to hâve a mortgage uppn the cattle, flled, this bill against 
Temaye Oomell s, as judge of the Muskogee district of the Creek 
Nation, and Jim Cornells, as captait of the light horse of the same 
district and Nation, alleging that "plaintiffs, and each and erery 
one of them, speaking for themselves individually and collectively, 
further say that said pretended judgment is unjust, utterly void, 
and of no effect as to them, because they hâve never, nor hâve any 
of them ever, introduced any cattle into said district, nor into any 
other portion of the Ijidian Territpry, contrary to law, because they 
never were indebted to said Muskogee Nation in any sum whatever; 
because said court had no jurisdiction to render.any judgment 
against them, or either of them, in the premises; because, being non- 
citizens of the Muskogee Nation, they could not be admitted to dé- 
fend said suit in said Muskogee or Creek court; because said Godair, 
Harding & Co. were not, and could not hâve been, parties to sald 
proceedings in said Creek court, and because said judgment was 
procured against plaintiffs herein by fraud and collusion on the 
part of said défendants," — and praying that the défendants be en- 
joined from executing or enforcing the judgment, or interfering in 
any manner with the cattle or other property of the plaintiffs, and 
that, upon the final hearing, the injunction be made perpétuai. By 
agreement of the parties, the cattle were released from the custody 
of the captain of the light horse, and the plaintiffs permitted to 
ship them out of the Nation upon executing a bond in the sum 
of 131,000 "to take the place of the cattle." A demurrer to the bill 
was overruled, and thereupon the défendants flled an answer, to 
which a demurrer was sustained; whereupon a final decree was 
rendered, as prayed for in the bill, and the défendants appealed. 

The judgments of the courts of the Creek Nation are entitled to 
the same respect and to the same faith and crédit as the judgments 
of the territorial courts of the United States (Mehlln v. Ice, 5 0. C. 
A. 403, 56 Ped. 12; Exendine v. Pore, 6 C, C. A. 112, 56 Fed. 777); 
and white men residing in the Indian Territory who appear and 
submit ttemselves to the jurisdiction of the courts of the Nation 
are bound by their judgments (Id.). If the court that rendered the 
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judgment, the collection of which is sought to be enjoined by the 
Mil, àad jurisdiction 6f the Bubject-matter and the parties, its 
judgment is as valid as the judgment pf any other court. If it 
did not bave jurisdiction, its judgment, like the judgment of any 
other court rendered without jurisdiction, is void. This court is 
not invested with appellate jurisdiction over the proceedings and 
judgments of the courts of the Oreek Nation, and cannot therefore 
revlew mère irregularities and errors in the proceedings of those 
courts. Howerer irregular or erroneous their proceedings may be, 
their judgments, like the judgments of any other court, are not void, 
and are not subject to collatéral attack when it appears they had 
jurisdiction of the subject-matter and the person. No testimony 
was taken on the question of jurisdiction. The record does not 
disclose the proceedings in the Oreek court. Whether the de- 
fendants were or were not summoned to answer the action in the 
Creek court, and, if they were summoned, whether they made def ault, 
or appeared and submitted to the jurisdiction of the court, or pro- 
tested against its exercise of jurisdiction over them, does not ap- 
pear. In this state of the record, we can express no opinion on 
the question of jurisdiction founded on the facts, and we can only 
consider the question as it is presented by the pleadings, which 
are extremely indeflnite and unsatisfactory on the point. The bi!l 
allèges, and the answer admits, that Willison is an Indian and a 
citizen of the Creek Nation, and the answer avers that Shannon 
is a résident and naturalized citizen of the Creek Nation, and ex- 
pressly avers that the défendant had jurisdiction over the de- 
fendants Shannon and Willison. We are constrained to hold that 
• the lower court erred in sustaining the demurrer to the answer, 
which in terms alleged that the court had jurisdiction to render the 
judgment. The fact may be otherwise, but, in the face of this 
averment in the answer and, its admission by the demurrer, we can- 
not say the court did not hâve jurisdiction. On the next hearing, 
the parties can put on the record ail the facts relating to the juris- 
diction of the court, and the question can then be determined in- 
telligently and on its merits. 

No objection is taken in plaintiffs' bill to the validity of the act of 
the Creek Nation upon the ground that it is in conflict with that 
clause of the constitution which invests congress with the power 
to regulate commerce "with the Indian tribes." The appellants 
seem not to hâve anticipated that this question would be raised, 
and, as it did not receive that attention on the argnment that 
its importance demands, we hâve not considered it. See Eailroad 
Co. V. Husen, 95 TT. S. 465. The decree of the court below is re- 
versed, and the cause remanded for further proceedings. 
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GKEEN T. BJLBEKT et aL 
(Circuit 0<|urt of Appeals, Hlghth Circuit September 10, 1894) 

Ho, 400. 

JXJBISDICTION— DlSBAKMBNT IH StATB CÔUKTS. 

A fédéral court bas no Jurlsdlction of an action for damages for con- 
splracy to dlsbar an attorney from practice In state courts, hls riglit to 
practlce In fédéral courts not belng afCected thereby, tbough the disbar- 
ment was for statements made in à fédéral court 

In error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Thomas A. Green against Samuel H. Elbert and otliers 
foi" damages for conspiracy to cause plaintiff's disbarment. Ac- 
tion dismissed. Plaintiff appeals. 

T. A. Green and J. M. Washbum, for plaintiff in error. 
Frank 0. Goudy, Joseph 0. Helm, M. A Eogers, and M. J. Stair, 
for défendants in error. 

Before OALDWELL and SAlîBORN, Circuit Judges, and 
THAYEE, District Judge. 

OALDWELL, Circuit Judge. The plaintiff in error, Thomas A. 
Green, had been duly admitted to practice law in the courts of the 
state of Colorado, and afterwards, upon a proceeding instituted for 
that purpose in the suprême court of that state, that court disbarred 
him. He thereupon brought this action for damages in the cir- 
cuit court Of the United States for the district of Colorado against 
Samuel H. Elbert, Joseph C. Helm, and William E. Beck, judges of 
the suprême court who rendered tiie judgment of disbarment, and 
against Merrick A. Eogers, Lucius P., Marsh, and J. Jay Joslin, 
alleging that there was no cause for his disbarment, and that the 
judgment of disbarment was the resuit of a conspiracy among ail 
the défendants to willfully, maliciously, and corruptly oppress and 
wrong him. The citizenship of the parties is not alleged, and a 
demurrer to the complaint for want of jurisdiction was sustained, 
and this rtiling of the lower court is assigned for error. It is con- 
tended that the subject-matter of the action is such as to give the 
circuit court jurisdiction. This contention is rested on the al- 
leged conspiracy, and on the fact that the proceeding in the suprême 
court of the state to disbar the plaintiff, and which resulted in the 
judgment of disbarment, was based on the contents of a bill in 
equity flled in the circuit court of the United States for the district 
of Colorado by th.e plaintiff as an attomey for the complainants in 
that suit The judgment of disbarment in the state courts did not 
affect the right of the plaintiff to practice in the courts of the 
United States. The plaintiff derived his right to practice law in 
the state courts from the constitution and laws of the state, and not 
frqm the constitution and laws of the United States; and any in- 
vasion of this right through a conspiracy or otherwise was an in- 
vasion of his right as a citizen of the state, for which he must seek 
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redress in the state courts in the absence of the requisite diverse 
citizenship, which alone could give the fédéral court jurisdiction. 
The enforcement act of 1870 and the civil rights bill of 1875 hâve 
no applicaition to the case. It would serve no useful purpose to set 
ont thèse acts, and quote from the décisions of the suprême court 
construing them, and the constitutional provisions upon which they 
rest. It is sufScient to say that it is well settled that the pro- 
visions of the fourteenth amendment which prohibit a state from 
depriving any person of life, liberty, or property without due process 
of law, or from denying to any person within its jurisdiction the 
equal protection of the laws, add nothing to the rights of one citizen 
as against another, but are limitations upon the powers of the 
state, and guaranty immunity from state laws and state acts in- 
vading the privilèges and rights specifled in the amendment; that, 
while the govemment of the United States is, within the scope of 
its powers, suprême, it can neither grant nor secure to its citizens 
rights or privilèges which are not expressly or by implication placed 
under its jurisdiction by the constitution of the United States; and 
that rights and privilèges not so placed within its jurisdiction aro 
left to the exclusive protection of the states. U. S. v. Reese, 92 U. 
S. 214, 217; TJ. S. v. Cruikshank, Id. 542, 1 Woods, 308, and Fed. Cas. 
No. 14,897; Strauder v. West Virginia, 100 U. S. 303; Ex parte 
Virginia, Id. 339; U. S. v. Harris, 106 U. S. 629, 1 Sup. Ct. 601; 
Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18; Ex parte Yarbrough. 
110 U. S. 651, 4 Sup. Ct 152; U. S. v. Waddell, 112 U. S. 76, 5 Sup. 
Ct. 35; Logan v. U. S., 144 U. S. 263, 12 Sup. Ct 617; U. S. v. 
Patrick, 54 Fed. 338. 

A conspiracy to deprive a lawyer of his right to practice law in a 
state court is not a conspiracy to interfère with any right or privi- 
lège granted, secured, or protected by the constitution or laws of 
the United States. There is no act of congress conferring on the 
courts of the United States jurisdiction over a civil suit for dam- 
ages resulting from such a conspiracy, and it would be beyond the 
constitutional competency of congress to pass such an act. It 
makes no différence that the judgment of disbannent in the state 
court was granted for what the plaintiff had said or done in the 
United States circuit court. The proceeding in the state court did 
not purport to interfère, and did not interfère, with the right of the 
plaintiff to practice law in the courts of the United States or with 
his prosecution of the case in which he made the allégations whioh 
were the groundwork of the proceedings for his disbarraent in the 
state court. The judgment of the court below dismissing the com- 
plaint for want of iurisdiction is affirmed. 
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ARTHUR et al. V. OAKES et âl. 

'■■•■', '1 

(Circuit Court of Appeals,^CTepth Circuit. October 1, 1894.) 

No. 169. 

1. RAILROAD EMPLOYES— QUITTINa SEBVICB WITHOUT CAUaS— LlAr.ILITIB8. 

If an employé of a rallroad Company quits without ca;use, and In viola- 
tion of an express contract to serve for a stated ti'me, then liis quitting 
would notbe of riglit, and tiewould be llable for any damages resulting 
from a breacli of Iiis agreement, aad, perliaps, in some states of case, to 
crimlnal prpsecution for lossof llfe or limb by passengers or others, 
directly resulting from his abanflonitig his post at a time wben càre and 
watchfulness Vfàs reqv'red upoii ' his part in the disçharge of a duty he 
had undertdken to pfTi'orm. 

2. SaMe— Involuîstart Sbevitude. 

It WQuld be an invasion of one's natural liberty to compel liim to work 
for, or to renialn in tlie personal service of, another. One who is placed 
under sUcIi ' testraint Is in a condition of involuntary servitude,— a condi- 
tion which tke suprême la*w of taie land déclares shall ttot exist within 
ithe United States, or in any placbsubject to their jurlsdlction. 

8. Same— OoîsîîiACT oïEMPiiOTMKNT— -Remédies fou Bkeach. 

The rule< we think, is without exception that equlty will not compel the 
jactual,- affirmative performance' by an «mployé of merely personal services, 
"Éiny more than It •will compel au etnployer to retain in his personal service 
tifie whd, ho inattér for what cauéè, is not acceptable to him for service of 
'that char^ter. The rlght of an; epiployé, engaged to perf orm personal 
iservice, tq qnit that service, reats upon the same basla as the right of his. 
employer to, discharge him from further personal service. If the quitting 
In the onejpaae, or the discharging in the other, is in violation of the con- 
tract betWeèn thé parties, the o'ne iHjured by the breach has his action 
for damages; and a court of equity will not, indirectly or negatively, 
by means ç>|C,an Injunctlon restrai^iing the violation of the contract, compel 
the affirmative performance from day to day, or 'Ûie affirmative accept- 
ance, tff tùef ely Personal services/ Relief of that character has always 
îbeen l'egafd'éd as impracti cable. 

4. ' 8ame. 

Undotubtedjy, the simultaneous cessation of work by any considérable 
number oC tfte employés of a rallroad corporation without préviens notice ■ 
will hâve an injurions effect, and for a time incouyenience the public. 
But thèse 'évlls, great as they are, ànd although arl'sing in many cases 
from the Iriconsiderate conductôf employés and employers, both equally 
Indifterentito the gênerai welfaré, &re to be met and remedied by législa- 
tion restr^îfling alike employé? aad employers, sp far as necessary ade- 
quàtely tô guard the rights of the public as involved In the existence, 
maintenant, and safe management of public hlghways. In the absence 
of législation to the contrary, the rlght of one in the service of a quasi 
public corporation to wlthdraw therefrom at sueh time as he sees fit, and 
the right of the managers of such a corporation to disçharge an employé 
from' ^rvice wbenever they see fit, must be deemed so far absolute that 
no ccïàrt of equity will compel hlin, agâinst his wlll, to remain in such 
service or actually to perf orm thé personal acts requiréd In such employ- 
ments, or compel such managers, against their wlll, to keep a particular 
employé In their service. 

6. Samh— Equity JnRisDiCTiou— Perpormanob of Contract. 

The fact that employés of railroads may quit under circumstances that 
would show bad faith upon their part, or a reckless disregard of their 
contract or of the convenience and interests of both employer and the 
public, does not justlfy a departure from the gênerai rule that equity will 
not compel the actual, affirmative performance of merely personal services, . 
or (which is the same thing) requlre employés, against their will, to re— 
main in the personal service of their employer. 
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6. Raileoad Employés— Quitting Sbbvice op Keceiveb. 

Thèse employés havlng taken service flrst wlth the company, and after- 
wards with the recelvers, under a gênerai contract of employment which 
did not limlt the exercise of the right to quit the service, their peaceable 
co-operation, as the resuit of friendly argument, persuasion, or conférence 
among theinselves, in asserting the right of eaeh and ail to refuse further 
service under a schedule of reduced v^ages, vvould not hâve been illégal 
or crimlnal, although they may hâve so acted In the flrm belief and ex- 
pectatlon that a simultaneous qultting without notice would temporarily 
inconvenience tlie receivers and the public. If in good faîth, and peacea- 
bly, they exercise their right of quitting the service, Intending thereby 
only to better their condition by securlng such wages as they deem just, 
but not to injure or interfère with the free action of others, they cannot 
be legally chargea v^ith any loss to the trust property resulting from 
their cessation of work in conséquence of the refusai of the receivers to 
accède to the terms upon which they were willing to remain in the 
service. Such a loss, under the circumstances stated, would be incidental 
to the situation, and could not be attributed to employés exercising their 
lawful rights in orderly ways, or to the receivers when, in good faith 
and in fidelity to their trust, they déclare a réduction of wages, and 
thereby cause dissatisfaction among employés, and their withdravval from 
service. 

7. CoNSPiRACT— Whrx Illégal. 

According to the principles of the common law, a consplracy upon the 
part of two or more persons, with the intent, by their combined power, 
to wrong others or to préjudice the rights of tlie public, Is in itself illégal, 
although nothing be actually done in exécution of sUch conspiracy. This 
Is fundamental in our jurisprudence. So, a combination or conspiracy 
to procure an employé or body of employés to quit service in violation of 
the contract of service would be unlawful, and in a proper case might 
be enjoined, if the injury threatened would be irrémédiable at law. 

8. Samb. 

An intent, upon the part of a single person, to injure the rights of 
others or of the public, is not in itself a wrong of which the law will 
take cognizance, unless some injurious act be done in exécution of the un- 
lawful intent; but a combination of two or more persons with such an 
intent, and under circumstances that give them, when so combined, a 
power to do an Injury they would not possess as individuals acting singly, 
has always been recognized as in itself wrongful and Illégal. 

9. Unlawful Combl-^ation op Employés. 

It seems entirely clear, upon authority, that any combination or con- 
spiracy upon the part of thèse employés would be illégal which has for its 
object to cripple the property in the bands of the receivers, and to em- 
barrass the opération of the railroads under their management, either by 
dlsabling or rendering unflt for use englnes, cars, or other property in 
their hands, or by interfering with their possession, or by actually ob- 
structlng their control and management of the property, or by using force, 
intimidation, threats, or other wrongful methods against the recelvers or 
their agents, or against employés remainlng in their service, or by using 
like methods to cause employés to quit, or prevent or deter others from 
entering the service in place of those leaving it 

10. Samb. 

The act of congress of June 29, 1886, legalizing the Incorporation of 
national trade unions (24 Stat 86, c. 567), does not sanction illégal com- 
binations. 

îl. Stbike— When Illégal. 

In the absence of évidence, It cannot be held, as a matter of law, that a 
combination among employés, havihg for its object their orderly wlth- 
drawal In large numbers, or in a body, from the service of their em- 
pioyers, on account simply of a réduction In their wages, Is not a "strike," 
within the meaning of that Word as commonly used. Such a withdrawal, 
althotigh amounting to a strike, is not Illégal or crimlnal. 
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13. Bamb— Ihterfbbbnoe bt Eqxjity. 

Circumstances stated under whlch a court of equlty may Interfère to 
prevent strikes or Illégal Interférence with property. 

AppeaJ from the Circuit Court of the United States for the East- 
em District of Wisconsin. 

Pétition by P. M. Artliur and otliers to modify certain injunctions 
issued in a Consolidated suit brouglit by the Farmers' Loan & 
Trust Company and othera against the Northern Pacific Eailroad 
Company and its receivers, Thomas P. Cakes, Henry C. Payne, and 
Henry 0. Kouse. 60 Fed. 803. The injunctions were only modi- 
fled in part, and the petitioners appeal. 

Quarles, Spence & Quarles, for appellants. 
George P. Miller, for appellees. 

Before HAELAN, Circuit Justice, WOODS, Circuit Judge, and 
BUNN, District Judge. 

HABLAN, Circuit Justice. The questions before us relate to 
the power of a court of equity, having custody by receivers of the 
railroad and other "property of a corporation, to enjoin combina- 
tions, conspiracies, or acts upon the part of the receivers' employés 
and their associâtes in labor organizations, which, if not restrained, 
would do irréparable mischief to such property, and prevent the 
receivers from discharging the duties imposed by law upon the cor- 
poration. 

The original bill was flled on behalf of stockholders and creditors 
of the Northern Pacific Railroad Company, a corporation created 
by an act of congress, and had for its gênerai object the adminis- 
tration under the direction of the court of the entire railroad Sys- 
tem, lands, and assets of that corporation, and the enforcement 
of the respective rîghts, liens, and equities of its preferred and 
common stockholders, bondholders, and creditors. 

The railroad company having filed its answer, receivers were ap- 
pointed, with authority to take immédiate possession of its railroad s 
and other property, and to exercise its authority and franchises, cou 
duct its business and occupation as a carrier of passengers and 
freight, discharge the public duties obligatory Upon it, or upon any 
of the corporations whose Unes of road were in its possession, pré- 
serve the property in proper condition and repair so as to be safely 
and advantageously used, protect the title and possession of the 
same, and employ such persons and make such payments and dis- 
bursements as were ne'edful. The receivers were also authorized 
to manage ail other property of the company at their discrétion, 
and in such manner as in their judgment would produce the most 
satisfactory results consistent with the discharge of the public 
duties imposed on them, and to fix the compensation of officers, 
attomeys, managers, superintendents, agents, and employés in 
their service. It was further ordered that an injunction issue 
against the défendant and ail claiming tô act by, through, or under 
it, and against ail other persons, to restrain them from interfering 
with the receivers in taking possession of and managing the prop- 
erty. 
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Subsequently the Farmers' Loan & Trust Company, as trustée 
for the holders of bonds and collatéral trust indentures, filed an 
original bill in the same court against the Northern Pacific Eail- 
road Company, the indiyidual plaintiffs in the first suit, and the 
receivers. The relief asked was that the plaintiff, as trustée un- 
der the mortgages named in the bill, be placed in possession of 
the mortgaged premises, or that receivers of the rights,, franchises, 
and property of the railroad company be appointe^ with authority 
to operate its railroads and carry on its business under the pro- 
tection of the court; that the liens created by the several mortgages 
be ascertained and declared; and that the mortgaged property, 
in certain contingencies, be sold, and the proceeds applied accord- 
ing to the rights of parties. 

The railroad company having appeared in that suit, an order 
was entered appointing the same persons receivers who were ap- 
pointed in the first suit, and the two suits were Consolidated, to 
proceed together under the title of the Farmers' Loan & Trust 
Company v. Northern Pacific Eailroad Company, etc. 

By a writ of injunction dated December 19, 1893, the officers, 
agents, and employés of the receivers, including engineers, fire- 
men, trainmen, train dispatchers, telegraphers, conductors, switch- 
men, and ail persons, associations, and combinations, voluntary or 
otherwise, whether in the service of the receivers or not, were 
enjoined — 

From disabling, or rendering in any wiae unflt for oonvenient 
anu immédiate use, any engine, cars, or other property of the re- 
ceivers; 

From interfering in any manner with the possession of locomo- 
tives, cars, or property of the receivers, or in their custody; 

From interfering in any manner, by force, threats, or otherwise, 
with men who désire to continue in the service of the receivers, 
or with men employed by them to take the place of those who quit ; 

From interfering with or obstructing in any wise the opération 
of the railroad, or any portion thereof, or the running of engines 
or trains thereon as usual ; 

From any interférence with the telegraph Unes of the receivers 
along the lines of railways operated by them, or the opération 
thereof; 

From combining and conspiring to quit, with or without notice, 
the service of said receivers, with the object and intent of crip- 
pling the property in their custody or embarrassing the opération 
of said railroad, and from so quitting the service of the said re- 
ceivers, with or without notice, as to cripple the property or prevent 
or hinder the opération of said railroad; and, generally, 

From interfering with the ofiicers and agents of the receivers 
or their employés in any manner, by actual violence or by intimida- 
tion, threats, or otherwise, in the fuU and complète possession and 
management of the railroad and of ail the property thereunto per- 
taining, and from interfering with any and ail property in the 
custody of the receivers, whether belonging to them or to shippers or 
other owners, and from interfering with, intimidating, or otherwise 
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ihjii^ihg tit inconyéniéncing bif délayîng the passerigers being tv&ns- 
pbH^Û (^T àhontto be trftnspôl^ted over the railway «f the recehers, 
<>r iatoytJcHftîon thèreof; oir by înterfering in any manaer, by actual 
violenéë or threati àûifl othërwise preventing or eûdeavoring to 
prevefat thé shipmen€ of freight or the transportation àt the mails 
of the Uiiitea States ovér the Toad operated by the receivers, until 
the fùrthèr order of this Court. 

This injiinctioç was bàsed on a pétition of the receivers, urging, 
in view of the gênerai dépression in the business of transportation, 
the necessity of reducing èxpenses, and representîng to the court 
that maîly employés were threatening that if their compensation 
were diniînishëd as indidatéd in a revised schedule of wages which 
the receivers had adopted, to take effect January 1, 1894, they would 
prevent or «bstruct thé éj>ëifation of the railroàds'in the hands of 
the receivers. Upon the filiiig of the pétition, aiid before the writ 
Of injunCtibn was issued, the court adjudged and decreed that the 
receivers—- 

"Be, and they are hetèby, ftUthorlzed and Instructed to put In opération and 
malntalti u'pon the Northern Pacific Rallroad the revised schedule and rates, 
more speclfically In sald pétition described, and ordered by sald receivers to 
take effect Japua;ry 1, A. D. 1894, and for that purpose, and to that end, 
thelr action In abrogating andrevoking the schedules in force on sald railroad 
at the tlme of thelr appolnthient as such receivers, AUgnst 15, 1893, is hereby 
confirmed." , . 

A second writ of injonction was issued December 22, 1893. It 
was base^ on a supplemeptal pétition of the receivers, and was in ail 
respects like the former one, except that it contained, in addition, 
a clause by which the persons and associations to whom it was 
addressed were enjoined^- 

From combining or conspiring together, or with others, either 
jointly or severally, or as committees, or as oiBcers of any so-called 
labor organization, with the design or purpose of causing a strike 
upon the lines of railroad operated by sald receivers, and from order- 
ing, recommmding, approving, or advising others to quit the service 
of the receivers of the Northern Pacific Railroad Company on Jan- 
uary 1., 1894, or at any oiher time, and from ordering, recommending, 
advising, or approving, by communication or instruction or other- 
wise, the employés of said receivers, or any of them, or of said North- 
ern Pacific Railroad Company, to join in a strike on said January 1, 
1894, or at any other time, and from ordering, recommending, or ad- 
vising any committee or committees, or class or classes of employés 
of said receivers, to strike or join in a strike, on January 1, 1894, or 
at any other time, until the further order of this court. 

The appellants, as chief executive offlcers, respectively, of the 
Brotherhood of Locomotive Engineers, the Order of Eailway Con- 
ductors, the Brotherhood of Locomotive Firemen, the Order of Eail- 
way Telegraphers, the Brotherhood of Railway Trainmen, and the 
Switchmen's Mutual Aid Association, appeared in court on behalf 
of themselves and their respective organizations and associations, 
as well as on behalf of such employés of the receivers as were mem- 
bers of those associations and organizations, or of some of them, 
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and moved that the court modlfy the ordeps and injuuctions of De- 
cémber 19, 1893, and December 22, 1893— 

(1) By striking from both writs of injunction thèse words: "And 
from combining and conspinng to quit, with or without notice, the 
service of said receivers, with the object and intent of crippling the 
property in their custody or embarrassing the opération of said rail- 
road, and from so quitting the service of said receivers, with or with- 
out notice, as to cripple the property or prevént or hinder the opéra- 
tion of said railroad." 

(2) By striking from the writ of injunction of December 22, 1893, 
the above clause or paragraph relating specially to "strikes," which 
was not in the writ issued December 19, 1893. 

The motion was in writing, and upon its face purported to be 
based on the pétition and supplemental pétition filed by the re- 
ceivers, on the orders of the court made December 19 and 22, 1893, 
respectively, and on the above writs of injunction. Beyond the 
facts set out in those pétitions, the only évidence adduced at the 
hearing of the motion was documentary in its nature, to wit, the 
constitutions and by-laws of the associations whose principal officers 
had been permitted to intçrvene in the cause. 

The court, upon the hearing of the motion, modifled the writ of 
injunction of December 22, 1893, by striking therefrom the above 
words in italics: "And from ordering, recommending, approving, 
or advising others to quit the. service of the receivers of the Northern 
Pacific Eailroad Company on January 1, 1894, or at any other time." 

The grounds upon which thèse words were stricken from the sec- 
ond writ of injunction are thus stated in the opinion of the court: 

"In fairness this clause must be read in the light of the statements of the 
pétition. It was tlierein asserted to the court that the men would not strilie 
unless ordered so to do by the executive heads of the national labor organiza- 
tions, and that the men would obey such orders, Instead of followlng the 
direction of the court. The clause is specially directed to the chiefs of the 
several labor organizations. The use of the words 'order, recommend, ap- 
prove, or advlse' was to meet the various forms of expression under which, 
by the constitution or by-laws of thèse organizations, the command was 
cloaked, as, for instance, in one organization the chlef head 'advlses' a strike; 
in another, he 'approves' a strike; in another, he'recommends' the quitting 
of employment. Whatever terms may be employed, the effect is the same. 
It is a command which may not be disregarded, under penalty of expulsion 
from the order and of social ostracism. This language was employed to 
, fortify the restraints of the other portions of the writ, and to meet the various 
disguises under which the command is cloaked. It was so inserted out of 
abundant caution, that tlie meaning of the court might be clear; that there 
should be no unwarrantable interférence with this property, no intimidation, 
no violence, no strike. It was perhaps unnecessary, being cômprehended 
wlthln the clause restrainlng the heads of thèse organizations from ordering, 
recommending, or advising a strike, or joinder in a strike. 

"It is said, however, that the clause restrains an Individual from friendly 
advice to the employés as a body, or individually, as to their or his best Inter- 
nat in respect of remaining in the service of the receivers. Read in the light 
of the pétitions upon which the injunction was founded, I do not think that 
such construction can be indulged by any fair and impartial mind. It might 
be used as a text for a declamatoi-y address to excite the passions and préju- 
dices of men, but could not, I think, be susceptible of such strained construc- 
tion by a judicial mind. The language of a writ of injunction should, how- 
ever, be clear and expllclt, and, if possible, above critielsm as to its meaning. 
Since, therefore, the Janguage of this particular phrase may be misconceived, 
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and tiié itestralnt intended Is, in my Juâgment, comprebended witbin tbe otber 
proYlsions of the \vrlt^ the motion in that respect will be granted, and tlie 
clause stricken frop the. writ" 

Exœpt in the particulars mentioned in the opinion of the circuit 
co^rt, the motion to modify the injtinctions was denied, and the in- 
jonctions continued in force. Of this action of the court the in- 
teweners complain. 

In oonsidering the important questions presented by the record, 
we hâve assumed, as did the circuit court, the truth of ail the ma- 
terial facts set out in the pétition and supplemental pétition of the 
receirers. This is the necessary resuit of the interveners having 
based their motion on those pétitions, and on the orders of the court 
directing writs of injunction to be issued. As those orders were 
based on the pétitions of the receirers, it must be taken that the in- 
terveners, although insisting that the injunction should hâve been 
modifled to the fuU extent indicated by their motion, concède, for the 
purposes of the motion, the facts to be as alleged in those pétitions. 

It is consequently to be regarded as undisputed in this cause that 
at tÈie time the writ of December 19, 1893, was issued, some of the 
railroad employés were givlng it out aqd threatening that if the 
revised schedules and rates In question were enforced they would 
suddenly quit the service of the reeeivers; by threats, force, and 
violence would compel other employés to quit such service, and by 
organized effort and intimidation prevent others from taking the 
place» of those who might quit; would disable locomotives and cars 
Bo that they could not be safely used, or used only after expensive 
repairs; would take possession of the cars, engines, shops, and road- 
beds in the possession of the reeeivers, and otherwise prevent their 
being used; would so conduct themselves with regard to the prop- 
erty in the hands of the reeeivers as to hinder and embarrass them, 
their offlcers and agents, in its management and in the opération of 
trains; and that such dissatisfled employés, and others not in the 
employ of the reeeivers, but co-operating with those employés from 
a spirit of sympathy or mischief, would, unless restrained by the 
order of court, hâve carried out their threats, with the resuit that 
the reeeivers would not only hâve been compelled to abandon the 
revised schedules and rates proposed to be enforced, but would hâve 
been disabled from operating the railroads in their custody, from 
discharging their duties to the public as carriers of passengers and 
freigh^, and from transporting the mails of the United States, bring- 
ing thereby incalculable loss upon the trust property, as well as 
causing inconvenience and hardship to the public, particularly to 
the people in that part of the country traversed by the Northern 
Pacific Bailroad, who were dépendent upon the regular, continuons 
opération of that road for commercial facilities of every kind, as well 
as for fuel, provisions, and clothing. 

It will be observed that the motion of the interveners does not 
question the power of the court to restrain acts upon the part of 
the employés or others which would hâve directiy interfered with 
the reeeivers' possession of the trust property, or obstructed their 
control and management of it, as well as attempts, by force, in- 
timidation, or threats, or otherwise, to molest or interfère with per- 
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Bons who remained in the service of the receivers or with others who 
were willing to take the places of those withdrawing from such 
service. 

But it was contended tàat the circuit court exceeded its powers 
when it enjoined the employés of the receivers "from combining and 
conspiring to quit, with or without notice, the service of said re- 
ceivers, with the object and intent of crippling the property in their 
custody, or embarrassing the opération of said railroad, and from 
80 quitting the service of said receivers, with or without notice, as 
to cripple the property, or prevent or hinder the opération of said 
railroad." 

This clause embodies two distinct propositions, — one, relating to 
oombinations and conspiracies to quit the service of the receivers 
with the object and intent of crippling the property or embarrassing 
the opération of the raUroads in their charge; the other, having 
no référence to combinations and conspiracies to quit, or to the 
object and intent of any quitting, but only to employés "so quitting" 
as to cripple the property or prevent or hinder the opération of the 
railroad. 

Considering thèse propositions in their inverse order, we remark 
that the injunction against employés so quitting as to cripple the 
property or prevent or hinder the oi)eration of the railroad was 
équivalent to a command by the court that they should remain in the 
active employment of the receivers, and perform the services ap- 
propriate to their respective positions, until they could withdraw 
without crippling the property or prevçnting or hiiidering the opéra- 
tion of the railroad. The time when they could quit witiiout violat- 
tng the injunction is not otherwise indicated by the order of the court. 

Under what circumstances may the employés Of the receivers, of 
right, quit the service in which they are engaged? Much of the 
argument of counsel was directed to this question. We shall not 
attempt to lay down any gênerai rule applicable to every case that 
may arise between employer and employés. If an employé quits 
without cause, and in violation of an express contract to serve for 
a stated time, then his quitting would not be of right, and he would 
be liable for any damages resulting from a breach of his agreement, 
and perhaps, in some states of case, to criminal prosecution for loss 
of life or limb by passengers or others, directly resulting from his 
abandoning his post at a time when care and watchfulness were re- 
quired upon his part in the discharge of a duty he had undertaken 
to perform. And it may be assumed for the purposes of this dis- 
cussion that he would be liable in like manner where the contract 
of service, by necessary implication arising out of the nature or the 
circumstances of the employment, required Mm not to quit the serv- 
ice of his employer suddenly, and without reasonable notice of his 
intention to do so. 

But the vital question remains whether a court of equity will, 
under any circumstances, by injunction, prevent one individual from 
quitting the personal service of another? An affirmative answer 
to this question is not, we think, justified by any authority to which 
our attention has been called or of which we are aware. It would 
be an invasion of one's natural liberty to compel him to work for or 
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<tô remain in the personal service of another. One who is placed 
unâermieli constraint is in a. oanditioii of inyoluntary servitude,-r- 
a condition which the suprême law of the land déclares shall not 
exist ivithin the United Statesj or in! any place subject to their juris- 
dictionj Courts of eqnity hâve sometimes sought to sustain a contract 
for services requiring spécial knowledge or peculiar skUl, by enjoin- 
ing acts pr conduct that would constitute a breach of such. contract. 
To this class bélong the cases of singers, actors, or musicians, who, 
afteragreeingj for a valuable considération, to give their professioaal 
service, at a named place and during a specifled time, for the beneât 
of certain parties, refuse to meet their engagement, and undertake to 
âppeàr during the sanîte period fôr the benefit Of other parties at 
.another place, i Ltmley v. Wagner, 1 De Gex, M. & G. 604, 617; Id., 
5 De Gex &.S. 485, 16 Jur. 871; Montage v. Flockton, L. B, 16 Eq. 
189, WhUe in such cases the singer, actor, or musician has been 
«njoined from appearing during tite period named at a pla«e and for 
" parties différent from those specifled: in his flrst engagement, it was 
-never supposed that the court could by injunction compel the af- 
firmative performance of the agreement to sing or to act or to play. 
In Powell DUfEryn Steam-Coal Co. v. Taff Vale , Eyv Co,, 9 Ch. 
App. 331, 336, Lord Justice James observed that wheU :#hat is re- 
^uired is not merely to restrain a party from doing an act of wrong, 
but to oblige him to do some continuons act invoMng labor and 
«are, the court has never f ound its way to do this by injunction. In 
the same case Lord Justice Mellîsh stated the principle still more 
broadly, i perhaps too broàdly, when he said that a court can only 
ordér the doing of something which has to be done once for ail, so 
that the court can see to its being done. 

The rule, we think, is without exception thàt equity will not com- 
pel the actual, affirmative performance by an employé of merely per- 
sonal services, any more Ûian it wUI compel an employer to retain 
in his Personal service one who, no matter for what cause, is not 
acceptable to him for service of that character. The right of an 
employé engaged to perform personal senice to quit that service 
rests upon the same baâis as the right of his employer to discharge 
him from further personal service. If the quitting in the one case 
or the discharging in the other is in violation of the contract between 
the parties, the one injured by the breach has his action for dam- 
ages; and a court of equity will not, indirectly or negatively, by 
means of an injunction restraining the violation of the contract, 
«ompel the affirmative performance from day to day or the affirma- 
tive acceptance of merely personal services. Relief of that char- 
acter has always been regarded as impracticable. Toledo, A. A. & 
N. M. Ey. Oo. V. Pennsylvania Oo., 54 Fed. 730, 740, Taft, J., and au- 
thôrities cited; Fry, Spec. Perf. (3d Am. Ed.) §§ 87-91, and authori- 
ties cited. 

It is supposed that thèse principles are inapplicable or should not 
be applîed in the case of employés of a railroad company, which, 
under législative sanction, constructs and maintains a public high- 
way primarily for the convenience of the people, and in the regular 
opération of which the public are vitally interested. Undoubtedly 
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the Bimuitaneous cessation of work hy any consideiable number of 
the employés of a railroad corporation, without previous notice, will 
hâve an injurions effect, and for a time inoonvenience the publie. 
But thèse evils, great as they are, and although arising in many cases 
from the inconsiderate conduct of employés and employers, both 
equally indiffèrent to the gênerai welfare, are to be met and remedied 
by législation restraining alike employés and employers so far a» 
necessary adequately to guard the rights of the public as involved 
in the existence, maintenance and safe management of public high- 
ways. In the absence of législation to the contrary, the right of 
one in the service of a quasi public corporation to withdraw there- 
from at such time as he sees fit, and the right of the managers of 
such a corporation to discharge an employé from service whenever 
they see fit, must be deemed so far absolute that no court of equity 
will compel him, against his will, to remain in such service, or 
actuaUy to perform the personal acts required in such employments,^ 
or compel such managers, against their will, to keep a particular 
employé in their service. It was compétent for the receivers in this 
case, subject to the approval of the court, to adopt a schedule of 
wages or salaries, and say to employés, "We will pay according to 
this schedule, and if you are not willing to accept such wages you 
will be discharged." It was compétent for an employé to say, "I 
will not remain in your service under that schedule, and if it is to be 
enforced I will withdraw, leaving you to manage the property a» 
best you may without my assistance." In the one case, the exer- 
cise by the receivers of their right to adopt a uew schedule of wages 
could not, at least in the case of a gênerai employment without 
limit as to time, be made to dépend upon considérations of hardship 
and inconvenience to employés. In the other, the exercise by em- 
ployés of their right to quit in conséquence of a proposed réduction of 
wages could not be made to dépend upon considérations of hardship 
or inconvenience to those interested in the trust propertj'^ or to the 
public. The fact that employés of railroads may quit under circum- 
stances that would show bad faith upon their part, or a reckless 
disregard of their contract or of the convenience and interests of 
both employer and the public, does not justify a departure from the 
gênerai rule that equity will not compel the actual, affirmative per- 
formance of merely personal services, or (which is the same thing) 
require employés, against their wUl, to remain Ln the personal serv- 
ice of their employer. 

The resuit of thèse views is that the court below should hâve 
eliminated from the writ of injunction the words, "and from so 
quitting the service of the said receivers, with or without notice, 
as to cripple the property or preveht or hinder the opération of 
said railroad." 

But différent considérations must control in respect to the word» 
in the same paragraph of the writs of injunction, "and from com- 
bining and conspiring to quit, with or without notice, the sei-v- 
ice of said receivers, with the object and intent of cripplng the 
property in their custody, or embarrassing the opération of said 
railroad." We hâve said that, if employés were un willing to re- 
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main In the service of the recelvera for the, compensation pre- 
setibei JCc^tliem by tiie revised schedules, it was the right of each 
onôiOn that ACCount to withdraw from such service. It was equally 
their rîght, witàout référence to the effect uponthe property or 
upon the opération of the road, to confer with each other upon 
the subject of the proposed réduction in wages, and to withdraw in 
a body from the service of the receivers because of the proposed 
change. Inde«d, their right, as a body of employés affe»jted by 
the proposed réduction of wages, to demand given rates of com- 
pensation as a condition of their remaining in the service, was as 
absolut© and perfect as waa the right of the receivers repnesenting 
the aggregation of persons, creditors, and stockholders interested 
in the trust property, and the général public, to fix the rates they 
were willing to pay their respective employés. But that is a very 
différent matter from a combination and conspiracy among em- 
ployés, with the object and intent, not simply of quitting the service 
of the receivers because of the réduction of wages, but of crippling 
the property in their hands, and embarrassing the opération of 
the railroad. When the order for the original injunctîon was 
applied f&r it was represented — and the interveners admit by their 
motion that it was correctly represented — ^that unless the restrain- 
ing power of the court was exerted the dissatisfled employés, and 
others co-operating with them, would physically disable and render 
unflt for use the cars and other property in the possession of the 
receivers, and by force, threats, and intimidation used against 
employés remaining in their service, and against those desiring to 
tate the places of those quitting, would prevent the receivers 
from operatiûg the roads in their custody, and from discharging 
the duties which they owed on behalf of the corporation to the 
parties interested in aie trust property, to the govemment, and to 
the public. 

The gênerai inhibition against combinations and conspiracies 
formed with the object and intent of crippling the property and em- 
barrassing the opération of the railroad must be construed as re- 
ferrîng only to acts of violence, intimidation, and wrong of the same 
nature or clasa as those speclflcally described in the previous clauses 
of the writ. We do not interpret the words last above quoted as embra- 
cing the case of employés who, being dissatisfled with the proposed 
réduction of their wages, merely withdraw on that account, singly 
or by concerted action, from the service of the receivers, using 
neither force, threats, persécution, nor intimidation towards em- 
ployés who do not joln them, nor any device to molest, hinder, 
alarm, or interfère with others who take or désire to taike their 
places. We use the word "device" hère as applicable to cases 
like that of Sherry v. Perkins, 147 Mass. 212,^ in which it appeared 
that parties belonging to a labor organization displayed and main- 
tained certain banners in front of the plainttff's place of business 
for the purpose of deterring workmen from remaining in or enter- 
ing his service. As the acts complained of were injurious to the 

UTN. E.S07. 
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plaintifE's business and were a nuisance, it was held that thej 
could be reached and restrained by injunction. So in Spinning 
Co. V. Riley, L. R 6 Eq. 551, equity interfered by injunction to re- 
strain the conduct of parties, ofQcers of a trades union, wlio gave 
notice to workmen, by means of placards and adyertisements, that 
they were not to hire themselTes to the plaintiff pending a dispute 
between the union and the plaintiff. See, also, U. S. v. Kane, 23 
Fed. 748; Emack t. Kane, 34 Fed. 46; Casey v. Typographical 
Union, 45 Fed. 135; Walker v. Cronin, 107 Mass. 555. 

Thèse employés having taken service flrst with the company, and 
afterwards with the receivers, under a gênerai contract of emplôy- 
ment, which did not limit the exercise of the right to quit the serv- 
ice, their peaceable co-operation as the resuit of friendly argu- 
ment, persuasion, or conférence among themselvee, in asserting 
the right of each and ail to refuse further service under a schedule 
of reduced wages, would not hâve been illégal or criminal, although 
they may hâve so acted in the flrm belief and expectation that a 
simultaneous quitting without notice would temporarily inconven- 
ience the receivers and the public. If, in good faith and peace- 
ably, they exercise their right of quitting the service, intending 
thereby only to better their condition by securing such wages as 
they deem just, but not to injure or interfère with the free action 
of others, they cannot be legally charged with any loss to the trust 
property resulting from their cessation of work in conséquence of 
the refusai of the receivers to accède to the terms upon which 
they were willing to remain in the service. Such a loss, under 
the circumstances stated, would be incidentaJ to the situation, and 
could not be attributed to employés exercising lawful rights in 
orderly ways, or to the receivers, when, in good faith and in 
fidelity to their trust, they déclare a réduction of wages, and thereby 
cause dissatisfaction among employés, and their withdrawal from 
service. 

The combinations or conspiracies which the law does not tolerate 
are of a différent character. According to the principles of the 
common law, a conspiracy upon the part of two or more persons, 
tvitk the intentf by their combined power, to wrong olbers, or to 
préjudice the rights of the public, is in itself illégal, although 
nothing be actually done in exécution of such conspiracy. This is 
f undamental in our jurisprudence. So a combination or conspiracy 
to procure an employé or body of employés to quit service in 
violation of the contract of service would be unlawful, and in a 
proper case might be enjoined, if the injury threatened would be 
irrémédiable at law. It is one thing for a single individual, or for 
several individuals each acting upon his own responsibility and 
not in co-operation with others, to form the purpose of inflicting 
actual injury upon the property or rights of others. It is quite a 
différent thing, in the eye of the law, for many persons to combine 
or conspire together with the intent, not simply of asserting their 
rights or of accomplishing lawful ends by peaceable methods, but 
of employing their united énergies to injure others or the public. 
v.63F.no.3— 21 
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An intent u|X)n tlie part of a single person ;to injure thé rights of 
otbera or of the public is not in itself a wrong of which the law 
will take oognizance, unless some iUjarious act be done in exécution 
of th^ unlawful intent But a combination of two or more persons 
■with such an intent, and under circumstauces that give them, wlien 
so combined, a power to do an injury they would not possess as. 
individuals acting singly, bas always been recognized as in itself 
wrongful and illégal- 

The gênerai principle is illustrated in Callan v. Wilson, 127 U. 
S. 540, 555, 8 Sup. Ct 1301. That was an information in the 
police court M the District of Golumbia charging the défendants 
Callan and others with a conspiracy to prevent certain named per- 
sons, who bad been expelled from a local association, a branch of 
a larger oneknown as tUe Knigbts ofLabor of America, from pur- 
suing their calllng of musicians anywhere in the United States. 
Tiia resuit, the information charged,iWas to be effected by the de- 
fendants refusing to work as musicians, or in any otber capacity, 
with the persons so named, or with. or for any person, flrm, or cor- 
poration working with or employing tbem; by procuring ail 
otber members of those organizations, and ail other workmen and 
tradesmen, not to work in any capacity with or for tbem or either 
of tbem, or for any firm or corporation that employed either of 
tbem; and by warning and threatening every person, flrm, or corpo- 
ration employing such obnoxious persons that, if tbey did not 
forthwith cease to empîoy and refuse to employ tbem, tbey sbould 
not receive the custom or patronage either of the persons so 
conspiring, pr of otber members of said organizations. The ques- 
tion in the case was wbetber the accused were entitled to a trial 
by jury or wbetber the offense cbarged was of the class called 
"petty," for the trial of which a défendant could not at common 
law claim, of right, a jury. The court held that the offense cbarged 
was not a petty or trivial one, but one of a grave character, affect- 
ing the public at large, and for the trial of which a jury was 
therefore demandable as of right. 

Among the autborities cited in, that case were Corn. v. Hunt, 4 
Metc. (Mass.) 111, 121, in whicb it was said that "the gênerai rule 
of the common law is that it is a criminal and indictable offense 
for two or more to confederate and combine togetber, by con- 
certed means, to do that which is unlawful or criminal, to tbe injury 
of tbe public, ox portions or classes of tbe community, or even to 
tbe rights of an individual ;" State v. Bumbam, 15 N. H. 39(5, 401, 
wbere it was held that ''combinations against law or against individ- 
uals are always dangerous to tbe public peace and to public se- 
curity; to guard against tbe union of individuals to effect an unlaw- 
ful design i» not easy, and to detect and punish tbem is often ex- 
tremely difflcult;" and Eeg. v. Pamell, 14 Cox, Cr. Cas. 508, 514, 
wbere tbe court observed, that "an agreement to efîect an injury 
or wrong to another by two or more persons is constituted an 
oiîense, because the wrong to be effected by a combination as- 
sumes a formidable character; wben done by one al one it is but a 
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civil injury, but it assumes a formidable or aggravated character 
when it is to be effected by the powers of a combination." 

One of the cases cited in Oallan v. Wilson is Com. v. Carlisle, 
Brightly, N. P. 36, 39, 40, in wWch Mr. Justice Gibson considered 
the law of conspiracy with câre, and among other things said : 

"There Is between the différent parts of the body politic a reciprocity of 
action on each other, which, like the action of antâgonizing muscles in the 
natural body, not only prescribes to each its appropriate state and action, 
but régulâtes the motion of the whole. The effort of an indiridual to dis- 
turb this equilibrium can never be perceptible, nor carry the opération of 
iiis interest or that of any other indlvidiial beyond the limits of fair oom- 
petition. But, the increase of power by combination of means being in 
geometrical proportion to the number concemed, an association may be 
able to give an impulse, not only oppressive to individuals, but mischlevous 
to the public at large; and it is the employment of an englne so powerful 
and dangerous that gives criminality to an act that would be perfectly inno- 
cent, at least In a légal view, when done by an individual." 

There are many other adjudged cases to the same effect In 
State v. Stewart, 59 Vt. 273, 286, 9 Atl. 559, it was held, after an 
«xtended review of the authorities, that: 

"A combination of two or more persons to efCect an illégal purpose, either 
by légal or illégal means, whether such purpose be illégal at common law or 
by statute, or to effect a légal purpose by illégal means, whether such means 
be illégal at common law or by ptatute, is a common-law conspiracy. Such 
•combinations are equally illégal whether they promote objects or adopt 
means that are per se indlctable, or promote objects or adopt means that 
are per se oppressive. Immoral, or wrongfully prejudicial to the rlghts of 
others. If they seek to restrain trade, or tend to the destruction of the 
material property of the country, they work injury to the whole people." 

In State v. Buchanan, 5 Har. & J. 317, 352, 355, the court of 
appeals of Maryland adjudged that: 

"Every conspiracy to do an unlawful act, or to do a lawful act for an 
illégal, fraudulent, malicious, or corrupt purpose, or for a purpose which bas 
a tendency to préjudice the public in gênerai, is at common law an indlct- 
able offense, though nothing be done in exécution of it, and no matter by 
what means the conspiracy was intended to be effected, which may be per- 
fectly indiffèrent, and makes no ingrédient of the crime, and therefore need 
not be stated in the indlctment" 

Again : 

"There is nothing in the objection that to punish a conspiracy where the 
end is not accomplished would be to punish a mère unexecuted intention. It 
is not the baro intention that the law punishes, but the act of conspiring, 
which is made a substantive offense by the nature of the object to be 
effected." 

In State v. Glidden, 55 Conn. 46, 75, 8 Atl. 890, the court said: 

"Any one man, or any one of several men acting independently, Is power- 
less; but when several combine, and direct their united énergies to the ac- 
complishment of a bad purpose, the combination is formidable. Its power 
for evil increases as its number increases. * * ♦ The combination be- 
comes dangerous, and subversive of the rights of others, and the law wlsely 
says that it Is a crime." 

In Queen v. Kenrick, 5 Q. B. 49, Chief Justice Denman said that 
by the law of conspiracy, as it had been administered for at least 
the previous hundred years, any combination to préjudice another 
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unlawfuUy was considéreras congtituting the offense, and that the 
offense coinsisted in the congpiracy, and not in the acts committed 
for ioarrjing it into ^ect. ' ' 

See^i-t^SO, Carew v. Kiitherford, 106 Mass. 1, 13; SteamsMp Co. v. 
McKenoa, 30 Ped. 48; Coeur d'Alêne C. & M. Co. t. Miners' Union, 
51 Fed. 260, 267; 3 Whart. Cr. Law (8th Ed.) § 1337 et seq.; 2 Archb. 
Or. Pr.& PI. (Pom. Ed.) 1830, note; 2 Bish. Cr. Law, § 180 et seq. 

It seems entirely clear, upon authority, that any combination or 
conspiracy upon the part of thèse employés would be illégal, which 
ha^ for ite object to cripple the pnôperty in the hands of the re- 
ceivéra, and to embarrass the opération of the railroads under their 
management, either by disabling or rendering unfit for use engines, 
cars, or otber property in their hands, or by interf ering with their 
possession, or by actually obstriicting their control aùd manage- 
ment of the property, or by using force, intimidation, threats, or 
other wrongful methods against the receivers or their agents, or 
against employés remaining in their service, or by using like 
methbds to cause employés to quit or prevent or deter others 
from entering the service in place of those leaving it Combina- 
tions of that character disturb the peace of society, and are mis- 
chieTOUS fn the extrême. They impëril the interests of the public, 
which iuf.y rightfuUy dèmand that the free course ôf trade shall 
not be unreasonably obstructed. They endanger the personal 
security and the personal liberty of individuals who, in the exercise 
of their inaliénable privilège of choosing the tenus upon which they 
shall labor, enter or attempt to enter the service of those against 
whom such combinations are specially aimed. And as acts of the 
character referred to would hâve defeated a proper administra- 
tion of the trust estate, and inflicted irréparable injury upon it, as 
well as prejudiced the rights of the public, the circuit court properly 
framed itè injunction so as to restrain ail such acts as are speciûc- 
ally mentioned, as well as combinations and conspiracies having 
the objèct and intent of physically înjuring the property, or of 
actually interfering with the regular, continuons opération of the 
railroad by the receivers. 

Some référence was made in argument to the act of oongress 
of June 29, 1886, legalizing the incorporation of national trades 
unions. 24 Stat. 86, c. 567. It is not perceived that this référence 
is at ail pertinent to the présent discussion. That act does not in 
any degree sanction illégal combinations. It recognizes the 
légal character of any association of working people having two 
or more branches in the states or territories of the United States, 
and establi^hed "for the purpose of aiding its members to become 
more skillful and efficient workers, the promotion of their gênerai 
intelligence, the élévation of their character, the régulation of their 
wageS and their hours and conditions of labor, the protection of 
their individual rights in the prosecution of their trade or trades, 
the raising' of funds for the beneflt of the sick, disabled, or unem- 
ployed members or the fainilies of deceased members, or for such 
other object or objects for which working people may unlawfully 
combine, having in view their mutual protection or beneflt" As- 
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sociations of that character are authorized to màke and establish 
such constitutions, rules, and by-laws as they deem proper to carry 
eut their lawful objecta. Tbose objecta, as deflned by oongress, 
are most praiseworthy, and should be sustained by the courts when- 
ever their powerto that end isproperlyinvoked. What wehavesaid 
about illégal combinations bas no référence to such associations, but 
only to combinations formed with the intent to employ force, intimi- 
dation, threats, or other wrongful methods whereby the public 
will be injured, or whereby will be impaired the absolute right 
of individuals, whether belonging to such combinations or not, 
to dispose of their labor or property upon such terms as to them 
seem best. 

The principle that a combination or conspiracy of two or more 
persons to injure the rights of others is illégal, altbough nothing 
may hâve been done in exécution of that intent, bas been em- 
bodied in the statutes of Wisconsin, in which state the présent 
cause is pending. By an act passed April 2, 1887, it was declared 
that: 

"Any two or more persons who shall combine, associate, agrée, mutually 
undertake or concert together for the purpose of wilfuUy or maliciously In- 
juring another in his réputation, trade, business or profession, by any means 
whaterer, or for the purpose of maliciously compelling another to do or per- 
form any act against his wlU, or preventlng or hindering another from doing 
or performing any lawful act, shall be punishable by Imprisonment in the 
county jall not more than one year, or by fine not eciceeding flve hundred 
dollars." 

And by a subséquent act, passed April 8, 1887, it was declared 

that: 

"Any two or more employers who shall agrée, combine, and confederate 
together for the purpose of Interfering with or preventing any person or per- 
sons seeking employment, elther by threats, promises, or by circulating or 
causing the circulation of a so-called black list, or by any means whatso- 
ever, or for the purpose of procuring and causing the discharge of any em- 
ployé or employés, by any means whatsoever, shall be deemed guilty of a 
misdemeanor, and upon conviction shall be punished by imprisonment in the 
county ]'ail for a perlod of not more than one year, or by a fine of not less 
than fifty dollars, or by both." 1 Laws Wls. 1887, pp. 299,380, ce. 287, 349; 
2 Sanb. & B. St. Wis. §§ 4466a, 4466b. 

This législation was followed by an act published May 3, 1887, 
providing: 

"Section 1. Any person who by threats, intimidation, force or coerclon of 
any kind shall hlnder or prevent any other person from engaging In or con- 
tinuing In any lawful work or employment, either for himself or as a wage- 
worker, or who shall attempt to so hinder or prevent, shall be punished by 
fine not exceedlng one hundred dollars or by Imprisonment in the county 
jall not more than six months, or by both fine and Imprisonment in the dis- 
crétion of the court. 

"Sec. 2. Any person who shall individually or in association with one or 
more others, wilfuUy break, injure or remove any part or parts of any 
rallway car or locomotive, or any other portable vehicle or traction engine, 
or any part or parts of any stationary engine, machine, implement or ma- 
chinery, for the purpose of destroying such locomotive, englues, car, vehicle, 
Implement or machlnery, or of preventing the usef ul opération thereof, or who 
shall in any other way wllfuUy or maliciously interfère with or prevent the 
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tuunlQg Q'r-/>pçratlon of any.l<5coiii()tlT6, engine or machilnery, shall be pun- 
Isbed by fln^ not exceedlng one thousand dollars or by iroprlsonment In the 
coûùty Jall or'tjie state prison not éxéeeding two years, or by both fine and 
Impi'lsonmeni in the discrétion oî thé court." 1 Laws Wis. p. 462, c. 427. 

It thus ^ppears that çcimbiiiatioQS and conspiracies by two or 
more persoos, with the intent tp injure the rights of others vvere 
illégal at common law, and are public offenses in the state whero 
this cause is pending. 

For the msona stated, we are of opinion that the circuit court 
prop^rly Petused to strilce from.the writs of injunction the words, 
"And f rom combining and conspiring to quit with or without notice 
the service of said receivers, with the object and intent of crippling 
the property in their custody or embarrassing the opération of said 
railroad." 

We corne next to that clause in the writ of injunction of Decem- 
ber 22, 1893, expressly relating to strikes. 

What is to be deemedia strike, within the meaning of the order 
of the circuit court? In the opinion of the circuit judge, made a 
part of the record, we are infornied that at the argument below the 
définition proffered to the court by the interveners as one reeog 
nized by the labor organizations, of the country was as follows: 

"A Btrllîe' Is a concerted cessation of or refusai to work until or unless 
certain conditions which ol)tain or are incident to tlie terms of employment 
are chaligèd. Tlie employé déclines to longer work, knowlng fuli well that 
the employer may Immeoiatély employ another to flll hls place, also know- 
lng that lie may or may not be re-employed or returned to service. The 
employer has the option of acceding to the demand and returning the 
old employé to service, of employlng new men, or of forcing conditions 
under which the old men are glad to return to service under the old con- 
ditions." 

The learned circuit judge said that a more exact définition of a 
strike was "a combined effort among workmen to compel the mas- 
ter to the concession of a certain demand by preventing the conduct 
of bis business until coînpliance with the demand," and he said: 

"It is idle to talk of a peaceful strike; None such ever occurr^d. The 
suggestion is an Impeachment of intelligence. AU combinatlons to inter- 
fère with perfect freedom in the proper management of one's lawful busi- 
ness, to dictate the terms upon which such business shall be conducted, by 
meaus of threats or by interférence witli property or trafBc, or with the 
lawful employment of others, are within the condemnation of the law. It 
has been well said that the wit of mah could not devise a légal strike, bo- 
cause colnpuision is the leading Idea of it. A strike is essentialiy a con- 
spiracy to extort by violence; the means employed to effect the end being 
aot only the cessation of labor by the conspirators, but by the necessary 
prévention of labor by those Who are willing to assume their places, and 
as a last resort, and in many Instances an essential élément of success, the 
disabllng and destruction Of the property of the master; and so, by intimida- 
tion and by the compulsion of force, to accompllsh the end designed." 

Under this view of the natum and object of strikes the injunc- 
tion was directed, génerally, against combinations and conspiracies 
upon the part of employés with the design or purpose of causing 
a strike on the lines of railroad operated by the receivers ; against 
the ordering, recommending, advising, or approviug the employés 
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to join in a strike; and against the ordering, recommending, or ad- 
vising any committee or class of employés to strike, or to join 
in a strike. 

If the word "strike" means in law what the circuit court heïd it 
to mean, the order of injunction, so far as it relates to strikes, is 
not liabie to objection as being in excess of the power of a court 
of equity. Indeed, upon the facts presented by the receirers and 
admitted by the motion of the interveners, it was made the duty 
of the court to exert its utmost authority to protect both the 
property in its charge and the interests of the public against ail 
strikes of the character described in the opinion of the circuit judge. 

But in our judginent the injunction was not sufficiently spécifie 
in resi)ect to strikes. We are not prepared, in the absence of évi- 
dence, to hold, as matter of law, that a combination among em- 
ployés, having for its object their orderly withdrawal in large num- 
bers or in a body from the service of their employers, on accoufit 
siraply of a réduction in their wages, is not a "strike," within 
the meaning of the word as oommonly used. Such a withdrawal, 
although amounting to a strike, is not, as we hâve already said. 
either illégal or criminal. In Farrer v. Close, L. R. 4 Q. B. 602, 612, 
Sir James Hannen, afterwards lord of appeal in ordinary, said : 

"I am, however, of opinion that strikes are not necessarily illégal. A 
'strike' is propei'ly deflned as 'a simultaueous cessation ot work on the part 
of the workmen;' and its legality or illegality niust dépend on the means 
by which it is enforced, and on Its objects. It may be criminal, as if it be 
a part of a combination for the purpose of injuring or molesting either mas- 
ters or men; or it may be simply illégal, as if it be the resuit ot an agree- 
ment depriving those engaged in it of their liberty of action, similar to that 
by which the employers bound theœselves in the case of Hilton v. Bckersley, 
El. & Bl. 47, 60; or it may be porfectly innocent, as if it be the resuit 
of the voluntary combination of the men for the purpose only of beneflting 
themselves by ralsing their wages, or for the purpose of compelling the 
fulfiUment of an engagement entered into between employers and employés, 
or any other lawful purpose." 

In our opinion the order should describe more distinctly than it 
does the strikes which the injunction was intended to restrain. 
That employés and their associâtes may not unwittingly place them- 
selves in antagonism to the court's authority, and become subject 
to flne and imprisonment as for contempt, the order should indicate 
more clearly than bas been doue that the strikes intended to be re- 
strained were those designed to physically cripple the trust property, 
or to actually obstruct the receivers in the opération of the road, or 
to interfère with their employés who do not wish to quit, or to pre- 
vent, by intimidation or other wrongful modes, or by any device. 
the employment of others to take the places of those quitting, and 
not such as were the resuit of the exercise by employés, in peaceable 
ways, of rights clearly belonging to them, and were not designed to 
embarrass or injure others, or to interfère with the actual possession 
and management of the property by the receivers. 

In our considération of this case we hâve not overlooked the ob- 
servations of counsel in respect to the use of spécial injunctions to 
prevent wrongs which, if committed, may be otherwlse reached by 
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the courts. It is quite true that this part of the jurisdiction of a 
court of equity should be exercised with extrême caution, and only 
in clear cases. Brown v. Newall, 2 Mylne & C. 558, 570. Mr. Jus- 
tice iBaldwin, iit Bonaparte v. Eailroad Co., Baldw. 205, 217, Fed. 
Cas. No. 1,617, properly said: 

"There is no power, the exercise of which Is more délicate, whlch requlres 
greater caution, délibération, and sound discrétion, or is more dangerous In 
a doubtful case, than the issuing an injunetlon. It Is the strong arm of 
equity, that never ovight to be extended, unless in cases, of great injury, where 
courts of law cannot afCord an adéquate or commensurate remedy in dam- 
ages. The right must be clear, the InJury Impending or threatened, so as 
to be averted only by the protectlng préventive process of injunetlon; but 
that will not be awarded in doubtful cases, or new ones not coming wlthin 
well-estabUshed principles, for if it issues erroneously an irréparable Injury is 
inflicted, for which there can be no redress, it belng the act of a court, not of 
the pàrty who prays for It It will be refused till the court are satisfied 
that the case before them is of a right about to be destroyed, irreparably 
Injured, or great and lastiug injury abput to be done by an illégal act. In 
such a case the court owes It to its own sultors and Its own principles to 
admlnlster the only remedy the law allows to prevent the commission of 
the act" 

The authorities ail agrée that a court of equity should not hesitate 
to use this power when the circumstances of the particular case in 
hand requireittobedoneinordertoprotectrightsof pnoperty against 
irréparable damage by wrongdoers. Itis, Justice Story said, because 
of tiie varying circumstances of cases, "that courts of equity con- 
stantly décline to lay down any raie which shall limit their power 
and discrétion as to the particular cases in which such injunctions 
shall be granted or withheld." "And," the author proceeds, "there 
is wisdom in this course, for it is impossible to foresee ail the exigen- 
cies of Society which may require their aid and assistance to pro- 
tect rights or redress wrongs. The jurisdiction of thèse courts, thus 
operating by spécial injunction, is manifestly indispensable for the 
purposes of social justice in a great Tariety of cases, and therefore 
should be fostered and upheld by a steady confidence." Story, Eq. 
Jur. § 959b. 

In using a spécial injunction to protect the property in the cus- 
tody of the receivers against threatened acts which it is admitted 
would, if not restrained, hâve been committed, and would hâve in- 
flicted. irréparable loss upon that property, and seriously prejudiced 
the interests of the public, as involved in the regular, continuons 
opération of the Northern Pacific Eailroad, the circuit court, except 
in the particulars indicated, did not restrain any act which, upon 
the facts admitted by the motion, it was not its plain duty to re- 
strain. No other remedy was fuU, adéquate, and complète for the 
protection of the trust property, and for the préservation of the 
rights of individual suitors and of the public in its due and orderly 
administration by the eourt's receivers. "It is not enough," the 
court said in Boyce's Ex'rs v. Grundy, 3 Pet. 210, "that there is a 
remedy at law. It must be plain and adéquate, or, in other words, 
as practical and efficient to the ends of justice and its prompt admin- 
istration, as the remedy in equity." And the application of the 
rule that equity will not interfère where there is an adéquate 
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remedy at law must dépend upon the circumstances of each case as 
it arises. Watson t. Sutherland, 5 Wall. 74, 79. That some of the 
acts enjoined would hâve been criminal, subjecting the wrongdoers 
to actions for damages or to criminal prosecution, does net there- 
fore in itself détermine the question as to interférence by injunction. 
If the acts stopped at crime, or involved merely crime, or if the in- 
jury threatened could, if donc, be adequately compensated in dam- 
ages, equity would not interfère. But as the acts threatened in- 
volved irréparable injury to and destruction of property for ail the 
purposes for which that property was adapted, as well as continuons 
acts of trespass, to say nothing of the rights of the public, the remedy 
at law would hâve been inadéquate. "Formerly," Mr. Justice Story 
says, "courts of equity were extremely reluctant to Interfère at ail, 
even in regard to cases of repeated trespasses. But now there is 
not the slightest hésitation, if the acts doue, or threatened to be 
dône, to the property would be ruinons or irréparable, or would im- 
pair the just enjoyment of the property in future. If, Indeed, courts 
of equity did not interfère in cases of this sort, there would, as bas 
been tmly said, be a great failure of justice in this country." 2 
Story, Eq. Jur. § 928. So, In respect to acts which constitute a 
nuisance injurions to property, if "the injury is of so material a 
nature that it cannot be well or f ully compensated by the recovery of 
damages, or be such as f rom its continuance and permanent mischief 
might occasion a comstantly recnrring grievance, a foundation is laid 
for the interférence of the court by way of injunction." Kerr, Inj. 
166, c. 6, and authorities there cited. This jurisdiction, the author 
says, was formerly exercised sparingly and with caution, "but it is 
now fuUy established, and will be exercised as freely a» in other 
cases in which the aid of the court is sought for the purpose of pro- 
tecting légal rights from violation." 

In the course of the allument some référence was made to the act 
of congress of July 2, 1890, entitled "An act to protect trade and 
commerce against unlawful restraints and monopolies." 26 Stat. 
209. It is not necessary in this case to décide whether, within the 
meaning of that statute, the acts and combinations against which 
the injunction was aimed would hâve been in restraint of trade or 
commerce among the several states. This case was not based upon 
that act. The questions now before the court hâve been determined 
without référence to the above act, and upon the gênerai principles 
that control the exercise of jurisdiction by courts of equity. 

For the reasons we hâve stated the order complained of is reversed 
in part, and the cause is remanded with directions to sustain the 
motion to strike out and modify the injunction to the extent indi- 
cated in this opinion. 

Reversed. 
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CLAT et al. V. DESKINS et al. 

(CircTiIt Court of Appeals, Fourth Circuit. October 2, 1894.) 

* 

No. 75. 

Rbs Jijdicaïa— Idkîttitt dp Issues. 

.Wliei'e, in a suit to set aside a sale of lands as in fraud of the riglits of 
oomplainants tliereln, wlio daim the land under a prier contract of pur- 
chase, a state court décides tliàt tiêy hâve lost ail rights under their con- 
tract, and hence cannot attack the sale, such décision Is conclusive of oom- 
plainants' rights in a subséquent suit by them in a fédéral court against 
the same défendants to recover, on the strength of the same contract of 
purchase, the profits made by the Vendée in the fraudulent sale ou a resale 
of thé land. 

Appeal froin the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This was a bill by Samuel Olay, Jr., and George W. Headley, 
against L. S. Deskins, W. H. Deskins, Stuart Wood, William Black- 
ham, and Annie Blackham, his wife, to recover the profits on the 
sale of certain land by W. H. lîeskins to défendant Wood. A de- 
murrer to the bill was sustained, and complainants appeal. Af- 
flrmed, 

. Clay and Héadley, thé appellants tn this case, on 25 th May, 1888, entered 
into a contcact with L. S. Deskins and William Blackham (or the purchase of 
a tract o< land in West Virginia ofsome, 5,000 acres., By the terms of the 
contract, the prjce of the land was to be$3 per acre, of which the sum of $230 
was to be; paid, and was paid in cash, thé remainder withln 10 months from 
date, at which ti me, and on receipt of the money, a deed of the land would be 
executed byithe vendors. At the date of this contract, there was pending in 
Logan county, W. Va., a suit in chancery against L. S. Deskins, one of the 
contractln^ yendors,— a creditors' bill, Pattoii Bros. t. h. S. Deskins and 
others,— seeking, among other things, the enforcement of a judgment against 
him for some $262,57, and a decree had been entered thei'eon 6th October, 
1886, and an order for sale of thèse landis contracted to be sold for the satis- 
faction of the decree. Owing to the absence and inability of the commis- 
sioner appolnted to conduct the sale, and some delay in appointing a substi- 
tute, the sale dld not take place untU Ist April, 1889. On that day, H. K. 
Shumate, duly appolnted commissioner, offéred the lands at public auction, 
and they were bld In by W. H. Deskins, at the sum of $10,000. Shortly after- 
wards, owing to a higher oflter by anpther person, the bid was ralsed to $15,- 
000. At that price the land was conveyed by Shumate, the commissioner, to 
W. H. Deskins, and the sale was conflrnièd by the court. Thereupon, Samuel 
Olay and George W. Headley, who are now the appeUants in this case, insti- 
tuted proceedlngs by way of bill in equlty In Logan county, W. Va., against 
Shumate, the commissioner, who made the sale, L. S. Deskins, and William 
Blackham, who had made the contract of sale, and W. H. Deskins, the pur- 
chaser at the sale, and Stuart Wood, who had contracted to buy the land 
from W. H. Deskins. The biU charged that the sale was fraudulent and vold 
as against the complainants, and tliat it Infringed against, and was an at- 
tempt to destroy, the rights acquired by them on the contract This contract 
they set out In the first paragraph of the bill, and claim and rely on It as the 
foundation of their rlght of action. The circuit court of Logan county, after 
f ull hearing, sustained the allégations of the bill, set aside the sale as fraudu- 
lent and vold, and declared that the complainants were entltled to the relief 
prayed for In the bill. A part of this relief, and as a conséquence of setting 
aside the sale, was that L. S. Deskins and William Blackham, upon receipt of 
the remainder of the purchase money under the contract, would be compelled to 
make to the complainants a proper deed of conveyance of thèse lands. The 
cause was carrled Into the suprême court of West Virginia by appeal on the 
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part o£ the défendants, and that court, at January term, 1892, reversed the dé- 
cision of the lower court and dismissed the bill. 15 S. E. 85. The suprême 
court, in its opinion, held that the bill was really for the spécifie performance 
of the contract, and that, unless the complainants could establish their right 
to such relief, they had no standing in court to complaln of the fraud in the 
sale.. The same complainants, on 17th December, 1892, filed their bill of 
complaint In the circuit court of the United States for the district of West 
Virginia against L. S. Deskins, W. H. Deskins, Stuart Wood, and William 
Blackham and wlfe, as défendants. This bill sets out the contract of sale 
of 25th May, 1888, between them and L. S. Deskins and William Blackham 
for thèse 5,000 acres of land, the pending suit of Patton Bros. v. L. S. Deskins 
and others, the sale under this last-named suit, the proceedings in the circuit 
court of Logan county to set aside the sale, and the decree of that court set- 
ting It aslde. It then avers that the only question made In that suit was the 
valldity of the sale, the question of spécifie performance of the contract not 
being in issue, and therefore not adjudicated; but that, at the hearing of the 
appeal, the suprême court of West Virginia reS't the décision wholly on the 
question of spécifie performance, and on this issue reverse the decree below; 
and, for this reason, that the decree did not adjudicate the rights of the par- 
ties, and Is simply obiter dictum. The bill then sets up the rights of the com- 
plainants under the contract, which they claim is an absolute deed of con- 
veyance; dénies ail notice of the pendency of the Patton Bros, suit, con- 
structive or actual; and dénies any lâches on their part They charge that 
the sale to W. H. Deskins by Shumate, commissioner, was fraudulent and 
void as to them. They then allège that W. H. Deskins has sold this land to 
Stuart Wood at the large advance on his original purchase of $7,240, and 
claim that, Inasmuch as the lands were really their property, they are enti- 
tled to this advance on the price, and that, as Wood has not yet paid ail that 
he had contracted to pay, to an amount exceeding this ?7,240, he be decreed 
to pay this sum to the complainants. The défendants demurred to the bill. 
The circuit court sustained thé demurrer, upon the ground that the rights of 
the complainants had already been adjudicated in the suprême court of West 
Virginia,— a court of compétent jurisdiction. To this décision the appellants 
excepted, and hâve filed their assignments of error. 

Z. T. Vinson, for appellants. 
C. G. Watts, for appellees. 

Before SIMONTON, Circuit Judge, and JACKSON and 
HUGHES, District Judges. 

SIMONTON, Circuit Judge (after stating the facts). It will be 
noted that the complainants in the bill in the circuit court of Logan 
county, W. Va., are the same persons who are complainants in the 
circuit court of the United States for the district of West Virginia, 
and the défendants to both suits are the persons who hâve, or claim 
to haye, an interest in the land the subject-matter of bo^h suits. In 
the proceeding institute^ and completed in the state courts of West 
Virginia to set aside the sale to W. H. Deskins, the only ground upon 
which the complainants could sustain their right to complain was 
that they had a valid contract of sale, which clothed them with the 
équitable interest in the property; and this was recognized by the 
suprême court of West Virginia. Before that court would discuss 
the question of fraud in the sale, it inquired into the right of the 
complainants to raise the question; in other words, had they locus 
standi in court? So, also, the case in the circuit court of the United 
States dépends upon the décision of the same question. The com- 
plainants demand the net proceeds, — the proût made upon the sale 
of thèse lands to Stuart Wood. They cannot be entitled to thèse 
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net proceeds unless they are or were the équitable owners of thèse 
lands. They coula only becomé the équitable owners by virtue of 
a Talid contract of sale of the lands to them. The suprême court 
of West Virginia, in a cause between the same parties, relating to 
the same subject-matter as the suit in the circuit court, has deter- 
mined that thèse complainants hâve lost ail rights they may hâve 
had under the contract of sale,. and that they did not hâve such an 
interest in thèse lands at the date of the sale by the commissioner, 
Shumate, to W. H. Deskins, as would authorize them to question in 
a court of equity the validity of the sale. This question is therefore 
res judicata. H they could not question the validity of the sale to 
W. H. Deskins, a fortiori they can hâve no right or title to any profit 
he may hâve made in the resale Of thèse lands. The case in the 
State courts of West Virginia ^ and that in the circuit court of the 
United States for the district of West Virginia " were between the 
same parties, each dépendent upon the same question; that is, did 
complainants hâve an équitable interest in thèse lands under the 
contract of sale? 

The appellants, wîth much eamestness, insist that this décision 
of the suprême court of West Virginia was obiter dictum; that the 
only issue presented to that court was the fraud in the sale to W. 
H. Deskins; and that the exceptions brought up this issue only. 
The record disclosed that the complainants in that case (the appel- 
lants hère) set ont and relied upon their right to a spécifie perform- 
ance of the contract as ground for locus standi in court, giving them 
a right to complain of the fraud, and that right was flrst discussed 
and denied by the court. The suprême court of West Virginia then 
take up and discuss the question of fraud, and announce their con- 
clusion that the charge was unfounded. This being so, W. H. Des- 
kins held under a valid sale, and obtained a valid title in fee simple; 
and the claim of the appellants that he purchased for them, or that 
they hâve an équitable interest in the proceeds of a sale made by 
him, and a conséquent interest in the profit made by him in such 
sale, f ails to the ground. The décision of the case in the state courts 
of West Virginia made the matter res judicata. Aurora City v. 
West 7 Wali., at page 96. Where the parties are the same, the 
légal effect of the former judgment is not impaired because the sub- 
ject of the second suit is différent, provided the second suit involves 
the same title and dépends on the same question. Steam Packet 
Oô. V. Sickles, 24 How. 333, 341; Stockton v. Ford, 18 How. 418; 
Franklin Co. v. German Sav. Bank, 142 U. S. 93, 12 Sup. Ct 147. 
The decree of the circuit court is afflrmed, with costs. 

IÇDlay Vv Deskins, 15 S. B. 85. *No opinion. 
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BLTJBFIELD WATEBWOEKS & IMP. CO. v. SANDBRS. 

(Circuit Court of Appeals, Fourth Circuit October 2, 1894.) 

No. 79. 

1. BOUNDABT— COUNTT LlNE— EVIDENCE. 

ActB Va. 1845, pp. 37, 38, provide tliat the surveyors of the counUes out of 
whlch any new county shall be formed, togetlier with tbe surveyor of sucli 
new county, shall act as commissioners for running and marking the 
boundary Unes designated in the act creating such county; that said lines, 
when so run and marked, shall be the dlviding lines between such coun- 
ties; that the commissioners shall report their doings, accompanled by a 
plat showing courses, distances, streams, etc., to the county court of each 
county Interested therein; and that such "plat" sbaU be "conclusive évi- 
dence in ail controversies" which may arlse touching said lines. Held, 
that a plat made pursuant to such statute of the Une between Mercer 
county, on one side, and GUes and Tazewell counties. Va., on the other, 
and which îs now part of the line between the states of Virginia and West 
Virginia, is in ail cases concliisive évidence of the location of such line, 
however crooked or erroneous It may be, and of the location, with regard 
to such line, of a natural object shown by such plat. 
S. Courts — Jubisdiction — Résidence of Dépendants— Process. 

In an action in Virginia against a corporation of West Virginia, and 
other nonresidents, to enjoin the diversion of waters of a stream, It ap- 
peared that défendants were laying pipes and constructlng waterworks 
on ground most of which plaintifiC conceded, and ail or whlch défendants 
clalmed, to be in West Virginia; and that process was served on de- 
fendants on a few feet only of such ground whlch plalntifC clalmed to be 
In Virginia, Eeld, that the court would hesitate to vlolate the privilège a 
citizen has of being sued in the jurisSictlon of his résidence, and would 
earnestly scrutinize the steps taken in the institution of an action against 
a défendant unwittingly In Its jurisdiction. 

Appeal from tke Circuit Court of the United States for the 
Western District of Virginia. 

This was a bill by Walter M. Sanders against the Bluefleld Water- 
works & Improvement Company and others to enjoin the diversion or 
appropriation of the waters of a natural stream. There was a 
decree for complainant (58 Fed. 133), and défendant company ap- 
peals. Eeversed. 

This Is a bill In equity brouight by a riparian owner of lands watered by 
a stream In TazeweU county. Va.., to enjoin the use of water from a spring 
out of which the stream flowed Into and through the lands of the plaintifC, 
in diminution of the natural supply of water in the stream in quantlty to 
which the plaintiff claimed to be entlUed. The appeUant is a corporation 
chartered by the législature of West Virginia, and résident at the incorpo- 
rated city of Bluefleld, Mercer county, in that state. This is a'rapidly grow- 
Ing city, now possesslng 1,500 Inhabitants. The appeUant company was 
endowed by Bluefleld with a franchise and right to construct and maintain 
Works for supplying the city, its inhabitants, and property holders with 
water for domestlc and manufacturing purposes. Three tracks of the Nor- 
folk & Western RaUroad converge at Bluefleld, where the railroad company 
has Imiwrtant works. This company dépends upon the appeUant corpora- 
tion for the watM* it requires for its engines and works at Bluefleld. The 
charter of the appeUant company authorizes it, among other things, to erect 
and operate waterworks, to supply persons and corporations with water, to 
build and lease houses, and to acquire and hold such lands and property, 
and such rights and Interests therein, as may be necessary and useful to its 
purposes. tlnder its powers thus derived, the appeUant company purcha^ 
sundry properties containing springs of water in the vicinity of Bluefleld, and 
also purcbased, at a large prlce, one acre of land two or more miles from 
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Bluefleld from one Carmack Bally, a citizen of Tazewell county, Va,, whlch 
adjoins the couStî; of Mercer. Thls acre of land contalned a very bold, pro- 
liflc spring, càll«i' tfae ''Beàver Poiid'^S^ring.'' Havlng contractèd wlth the 
clty of Bluefleld tosupply It wlth wateç, for ail purposes, and wlth the Nor- 
folk & Western' Eàllroad Company to furnish it wlth a full supply of water 
for its engines and works at Blueflelâ, the appellant company, by pipes and 
machinery, had ayailed Itself of the full use of the several springs of which 
it had beoome owner, other than theBeaTer Pond spring, and was, when 
the présent Utigation began, layiné jpipes from Bluefleld towards this spring, 
and erecjdng machtriery and suitablè, fell^ings on the acre of land purchased 
from Bally, wlth thp. view of ayaillijg it^lf of the water ot that more prolifle 
epring. While thus engaged, tîie appeûeei in this suit, Walter M. Sanders, 
a, citizen of Tazewell county, Va,, and p^Yper of some 3,000 acres of land 
llf that county lying below the.B**?^^^-'' Po^^^-lii Çpring. and, watered by Beaver 
Pond çreek, whlch flowed from tjie spring, presented a bill of injunetlon to 
the judge of the circuit court of Tazewell içounty, praying, among other things, 
that the appellant company and four citizeD,^j' who were named, and supposed 
to jljç Its agejits, 1» made parties defead^t, and that the appellant and the 
persôns named, and Its agent? and servants gçnerally, be enjoined from tak- 
ing àny water from the spring or from the stream flbwing out of It, and 
from diverting the water or the,floW;Of t^e >vater from its, natural course. The 
judge bf the circuit court of Tazewell çounty granted the injunction prayed 
for, by an order restrainihg, tmtil the fu^her order of the court, the appel- 
\p.^t and its agents from intèrferin^ wlth, and from diverting or jn any man- 
nèr appropriating the water fron) the ^id spring, whether in the spring or in 
the, hàtural bed flow bf its waler, èxcépt so far as the water might be nec- 
es^arj^ for the doméstic use of peJrsbnS ^d live stock livihg and grazing on 
thq acre of land containing the sprfhg, ^.nd especially restraining appellant 
^^çm, diverting or appropriatihg^,the w^ter, by means of pipes or other appll- 
aneès, frorh the spring and its, bûtflb'si^^iîg stream. 

It is to be obs^rtçd that B.éav'er-pwd spring is very near the boundary 
llpé between Virgiflia-and West.^'irgiîila, whiçh is also the boundary Une 
betwëen Tazewell county, Va., ànij Mérqèr coiuity, W. Va. Local opinion was 
divided upon the question wheth'ér the spring was within Tazewell or Mercer 
oaunly, within y:irg}nia or Weet Virginia- M the spring was In West Vir- 
ginia, then the làying of pipes between Bluefleld and the spring, and the 
érection of buildjpgs and machinery at tjie Spring, were'bèyond the jurisdic- 
tlbn bf an injunetlon Issulng from thé'jûdge of the circuit bf Tazewell cotmty, 
Va.,;;until the proœse provided by làwtfor bringing nonresidents into court 
had; tieen resorted to. The bill of lpji(i|nQtion assumed, : however, contrary to 
PTiblïc opinion in Bluefleld and Jileroef cçunfy, and contj-ary to the belief of 
thb ajipéllant Company and its agents, thàt; the Beaver' Pond spring was lu 
Tazewell county. Va.; and the process under the blU was issued and served 
on; that theory. Suœmons was I^s^iq^ fjropi the oflice of the clerk of the 
TazeweU circuit conrt against the appellant company, described as a corpora- 
tion; of West Virginia, and agalpst; the, four persons named in the bill,^ 
Lowder, A. Tackett» H. Tackett, and ^G^o^çh. The summans was addressed 
to the sherlfC of Tazewell county, and ithis summons, on which was indorsed 
the restraining order of the judge, whlch has been mentloned, was placed in 
tha hands of lîls deputy. The return filed by tlie deputy>on thèse papers was 
asifollows: "I executed the within euinmons on the amendant T. J. Crouch 
on tlie 4th day of June, 1892, by deliyejjlïig to him an office copy of sald sum- 
mons. . On the 8th day of June, 1892i'Ileixecuted this summons on L. O. Tabb, 
an agent of Bluefleld Waterworks aind Improvemient Company, whom 1 found 
on; the premises, overseeing theiw»rii;ta)enttoned in the Indorsement on thls 
writ; of Injunetlon; On the samedaî?, to wit, on the Sth June, 1892, I exe- 
cuted this summons- on the followlng ©erfeons; to wlt: Hill, an engineer of 
tjie défendant: company; - Graves and: Blger Lowder, engaged on sald work, — 
t© ail of whom I gave an ofilce icopyof the' within summons." A like sum- 
inons and indorsement were dellTferedtO; the sergeant of the clty of Roanoke, 
Va., the return on which was: asiifollowst "Executed June 10, 1892, by de- 
livering a copy of this writ to MjiW. Bryan* treasurer of Bluefleld Waterworks 
and Improvenient Company, in the clty of . Boanoke, where he résides, the 
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président of the said campany not belng found In my bailiwick." In addi- 
tion to the mesne and spécial process just described, complainant below, the 
appellee hère, made publication once a weeJî for f otir weelis in a newspaper 
publlshed at Tazewell Courthouse, Va., under a law of the state relating to 
suits agalnst nonresidents, in which the bill of njunction under considération 
was described, the parties to the suit named, and Its object set forth. No 
affldavit, however, was attached to this publication, as requlred by law. The 
appellant company and its agents proceeded wltU the pipe laying and other 
work in which they had been engagea when the papers from the Virginia 
clerli's office were served upon them, but did nothing in violation of the Vir- 
ginia judge's order resti-aining them from "interfering with and diverting or in 
any manner appropriating the water from the Beaver Pond spring." Neverthe- 
leas, proceedings were at once begun agalnst them for contempt. TJpon affidavits 
fUed charging them with acts committed in violation of the restraining order 
that had been served upon them, and with contempt of court, the judge of the 
Tazewell circuit court Issued an order requlring the appellant and its agents, 
who were named, to appear before him to show cause why they should not 
be attached and punlshed for thelr contempt. Clopies of thls order to show 
cause were delivered to the attorney of the défendants by a deputy of the 
sherlff of Tazewell county, and aiso to some half dozen persons supposed to 
be agents of the appellant company. None of the returns made by the 
deputies of the Tazewell sheriflf, either upon the original process or the sub- 
séquent order to show cause, state that the service was made within the 
county of Tazewell, Va. Thus required by pimitive process, the appellant 
company made a sfiecial appearance before the judge of the circuit court of 
Tazewell county, and flled a spécial answer, confined exclusively to the mat- 
ter of contempt, in -«^'hich it denied the contempt, and supported its déniai 
by affldavlts of several witnesses cognizant of thé facts of the case. The 
judge before whom this spécial appearance was made promptly entered an 
order recognlzing, in terms, that the appearance had been spécial, and sum- 
marlly dismissing the contempt proceedlng. A few weeks afterwards, the 
appellant company and the four persons mentioned as codefendants in the 
original blll filed a pétition In the circuit court of Tazewell county praying 
for a removal of the cause into the circuit court of the United States for the 
western district of Virginia, sitting at Ablngdon. The pétition was granted, 
and the cause removed Into the fédéral court On the 22d of October. 1892, 
the appellant company flled a motion In that court, parts of which are hère 
given: "The Bluefield Waterworks and Improvement Company, one of the 
défendants to the blll of complaint of the plalntlff [Walter M. Sanders], ap- 
pears in this cause for the sole pm-pose of objectlng to the process Issued 
In thls cause agalnst said défendant, and to move the court to quash and 
abate the same, for the following reasons: (1) The circuit coiu-t of Tazewell 
county had no jurisdlction to entertain thls suit, and no process could legally 
issue thereon. (2) Said court had no jurisdlction of the subject-matter of the 
suit (3) Said court had no Jurisdlction over the said défendant, It being a 
corporation chartered by the state of West Virginia, and doing business ex- 
•cluslvely in said state of West Virginia, and owning no land, estate, or debts 
in the state of Virginia. (4) Because the suit is not a proceedlng in rem. 
It does not seek to recover any land, or interest in any land, owned by the 
-défendant In the state of- Virginia; nor does It seek to subject to the clalm 
of the plalntlff any estate or debt owing to sald défendant situate in the 
state of Virginia." Other reasons are stated for quashing the process issued 
in the cause, which need not be detailed hère. On the same day on which 
this motion to quash was made, to wit, on the 22d October, 1892, the court 
overruled the motion. On the next day, the appellant company and the other 
défendants in the origipal bUl flled a demurrer to the bill. The flrst ground 
of the demurrer was that the circuit com-t of Tazewell county had no juris- 
dlction of the cause, either of the persons of the défendants or the subject- 
matter of the suit The second ground of objection related to the want of 
proper psi-ties to the cause. The court overruled the demurrer. Thereupon. 
and not uutil after ail thèse proceedings were had, the défendants in the 
original suit, having no other recourse, flled their answer to the bill, and made 
-défense on the merlts of the coatroversy. After the usual course of pro- 



SSjS , FEDERAL EIPORXEK, vol. 63. 

ceedlng, thç ççiurt belowenterea a flaal decree perpetuating the injtiiiction 
orlginaUy grftçted^; and denying to the appellant company the use of the 
Beaver Pond, spriag for supplylng the city of Bluefleld and the Norfolk & 
Western Eallroad Company with its waters, from which decree appeal was 
taken to this court. 

Durlng the progress of the suit la the court below, an order was entered 
by that court 4h:eçtlng W. M. Dunlaj»,. a civil englneesr, to run and ascertain 
the Une (of boundary) between thé <30un1y of Mercer In the state of West 
Virginia and the county ôf Tazewell, in the state of Virginia, as run and 
marked by BobertHall, late surveyor of Mercer county, Kiah Harman, late 
surveyor of Taaeiiven county, and William Haie, late sm-vayor of Giles county, 
as shown by the report and plat of aald late surveyora, filed in the year 1848. 
This order was executed by the englneer designated, and a report and plat 
of a Une were iflied by him, and are tuade part of the record in this suit. 
Apropoa of this piTâer of «ourt looking to the running of a boundary Une for 
thèse counties by a civil englneer, the foUowing facts must needs be stated: 
In the year 1848, the county of Mercer havlng some time before been formed 
from the territory iof Giles and Tazewell counties, the three surveyors who 
are mentlonediiln the order of the cowt just mentloned were appointed, in 
accordance "wlth the laws of Virginia, to run and mark and make plat of 
the boundary Unes between the new county of Meroer and the other two 
counties. This was 16 years before West Virginia was eut off from Virginia, 
carrying Mercer c{>u,nty with It. Thèse three surveyors, acting as joint oom- 
missioners, made in due time report of the work they had perf ormed, accom- 
panied by a plat of the boimdary Unes which they had run and marked. 
Their tripartite report and plat were filed In each of the three counties, were 
accepted by the courts of the counties, and became, by force of law, the au- 
thoritative marklngs of the boundary lines'to which they related. 

A gênerai law of Virginia was then, and is still, in force (Acts Assem. 1845, 
pp. 37, 38), which, among other thlngs, déclares as foUows: "The surveyor 
or surveyors of the county or counties out of which any new county shall 
hereafter be formed, together with the surveyor of sueh new county, shall 
be, ,and they are.bereby, appointed eommissioners for running and marking 
the boundary Unes designated in the aet creating such county. * * * The 
said Unes, ,wheii so run and marked bythem, shall be taken ajad held as the 
dividlng Unes- between the said counties. It shall be the duty of the said 
compwssioners to report their proceedings and dolngs in the matter, accom- 
panied by a plat showing the courses and distances, and the streams and 
other natural and artlflcial objeets or points referred i;o in the act aforesaid, 
to the county court of each county interested therein, to be recorded In their 
respective offices," etc. " "And the said plat shaU be concluslve évidence in 
: ail controversies which may arlse touchlng said Unes." 

On the formation of the state of West Virginia, In which Mercer county 
was embraced, and in which the counties of Giles and Tazewell were not in- 
cluded, the Unes run and marked by the three surveyors, HaU, Harman, and 
Haie, as laid down op the plat and report which they made and flled, show- 
ing the boundary Une between Mercer county, on one side, and Giles and 
Tazewell counties, on- the other, became Incontrovertlbly the boundary Une 
between Virginia «and West Virglijia. 

The facts whicli hâve been above recited seem to be ail that are necessary 
to the décision of this appeal. The grounds of the décision which wlU be 
rendered In the cause wlU now be stated. 

A. W. EeynoMs, for appellant 
S. 0. Grahani, for appellee. 

Before aOFF and SQIOKTON, Circuit Jirdges, and HUGHES, 
District Judge. 

Hughes, District Jndge. The question which preeented itself 
at the threshold of this litigation was the vital one whether the 
circuit court of Tazewell county had jurisdiption of the suit, and 
especially of the défendants to the bill of complaint that was ex- 
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hibited in the cause. The défendants were nonresidents of the 
county of Tazewell and of the state of Virginia. They were rési- 
dents of the adjoining county of Mercer, in the state of West Vir- 
ginia, and citizens of that state. The original motion against 
them was made ex parte, and without notice. The process served 
on them was issued ont of the office of the clerk of Tazewell county, 
and was served by a deputy of the sherifE of that county. It was 
served, as they believed and contended, on the territory of West 
Virginia, and beyond the limits of Tazewell county and of Virginia. 
They deny their liability to be sued in Virginia for the cause of ac- 
tion mentioned in the bUl of injunction originating this suit. They 
deny the validity of the process which was issued against them, 
and which it was their first act in the suit to move to quash. 
They deny the validity of the service which was made upon them 
of this process. At every stage of the suit below, they made con- 
stant protest against the jurisdiction of the courts befôre whom 
they were brought to entertain jurisdiction against them in a state 
and county in which they were not résidents. 

It is a high privilège of the citizen of the United States to be 
sued in the jurisdiction in which he résides, in personal actions. He 
may, by his own act, waive this privilège. He may enter into a 
contract, or do an act, in another jurisdiction, which, if it con- 
stitute a cause of action against him, will render Mm liable to be 
sued where the cause of action arose, if he go voluntarily there, 
and process be served upon him while there. In spécial cases, if 
he own lands or property or choses in action in another jurisdiction, 
and be under obligation to a citizen there, he may be sued there in 
respect to that property on that obligation, whether he go there 
or not; but in such cases the manner of notifying him of the suit 
and bringing him into court is carefully defined by statute, the 
provisions of which are required to be strictly and fully complied 
with. If a nonresident be unwittingly in a jurisdiction in which 
he is nonresident, and be served with process while ignorantly 
and unintentionally there, the courts will severely scrutinize the 
process itself and the circumstances under which it was issued and 
served in contravention of his natural right to be sued at home. 
Applicable to such a case is the remark of the chief justice of the 
United States in Fitzgerald & Mallory Const Co. v. Fitzgerald, 137 
U.S. 105, llSup.€t.36: 

"If a person is induced by false représentations [lie mîght hâve added "by 
erroneous belief"] to come within the jurisdiction of a court, for the piu-pose 
of obtalning service of a process upon him, and process is there served, It 
is such an abuse that the court will, on motion, set the process aside." 

Of course, this remark applies to nonresident corporations as 
fully as to natural persons. In the same case as the one quoted, 
the chief justice said: 

"Nor are we impressed with the tenability of plalntlfC's position In relation 
to the service [of process] In any vievs'. Where a forelgn corporation is not 
dolng business in a state, and the président or any offlcfâp is not there trans- 
actlng business for the corporation, and representing it In the state^ It cannot 
be said that the corporation is within the state, so that service can be made 
upon It" 

v.68F.no.3— 22 
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In the case at bar, a côïforation of West Virginia was laying 
pipes and constructlng waieïworks on ground most of wliicli was 
concededly in West ViFèiiiia, and ail of which the corporation and 
îtë iagents believed to be so. Only a few feet of this ground were 
claimed by the plaintîfE to be in Virginia, and this claim was 
denied by the appellant company and its agents. But, on the 
«hance that some of the agents of the company might be oaught 
on this diminutire spaœ of territory when process should be 
serV'ed upon them, and on the contention that, if any work were done 
on this small area by thé agents of the appellant company, it would 
bring the company within the meaning of the law of Virginia per- 
mitting corporations "doing business" in Virginia to be sued in the 
<îOurt^ of the state, the appellee brought this suit in the Virginia court, 
insteâd of doing so in West Virginia. Cértainly will the law, under 
circumstances like thèse, hesitate to violate the privilège which 
the citizen has of beiïig sued in the jurisdiction of his résidence, 
and 1)6 dieposed to look with earnest scrutiny into the steps taken 
in the institution of a suit invading this privilège. 

Sections 3225-3227 of the Code of Virginia relate to the manner 
in whifch Suits may be commenced against corporations, deflning the 
offlcers or persons on whom nlesne process may be served in vairious 
«ircilmstances and contingencies and the^ manner of service. What- 
«ver may hâve been the contention of appellee's counsel in the 
court below in respect to the beàring of thèse sections upon the 
-service <>f the process wîiich was made in this suit, they nôw dé- 
clare, itt the brief presènted to this court, that "thèse sections 
hâve not the slightest a,pplication to this case." Whatever may 
hâve beeh the contention in the ciourt bdow of the same counsel as 
to the effect in this case of the ôrder of publication set out at page 
10 of the record, they now déclare in the brief flled in this court, 
that "it la not a légal process." The mesne process which was 
taben ont by appellee in this suit, and the service which was 
made of it, is valid, therefore, if valid at ail, only by virtue of sec- 
tions 1104 and 1105 of the Code of Virginia. Section 1104 re- 
quires every incorporated company doing business in the state to hâve 
an oflSce within the state for the transaction of ail its business; 
and, if it be a company incorporated by another state, to hâve also 
an agent in this state empowered to receive service in suits and to 
enter appearances for it in courts. Section 1105 déclares that the 
^'officers, agents, and employées of any such company doing busi- 
ness in this state without complying with the provisions of the 
precedii»g section, shall be personally liable to any résident of the 
state having a claim against the company, and, moreover, service of 
process upon either of said oflScers, agents, or employées, shall be 
deemed a suflScient service on the company." Our inquiry, there- 
fore, in this case, is limited to two questions, namely, whether the 
flerviceof process which was made upon the persons of sundry 
agents tJffhe àppellaiit company a.$ shbwn by the record was made 
in the çounty of TazeweU, and whether the appellant company was 
^'doing business" in tihie state of Virginia. The retum of the 
deputy sheriff of Tazfewell county shows expressly as to some of 
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the persons served and impliedly as to ail, that the process was 
served on them "on the premises of the appellant company." If 
thèse "premises," therefore, were not in ïazewell county, the process 
was not legally served; and we are, in that case, relegated to the 
inquiry whether the promises were in Virginia or West Virginia. 
We hâve the same question to deal with in the inquiry whether the 
appellant company was "doing business" in Virginia, which is only 
another form of the question whether the "premises" on which it 
was operating were in Virginia or West Virginia. 

An inspection of the plat of the three surveyors, Hall, Harman, 
and Haie, which has been described above in the statement of the 
facts of tiiis case, shows that the Beaver Pond spring is laid down 
on it as one of the "natural objects" which they were required by 
law to marl^ and designate on the plat. It is also obvious from the 
plat that this spring is laid down on it as upon the Mercer side 
of the boundary line between Mercer and Tazewell counties; that 
is to say, as upon the West Virginia side of the boundary line be- 
tween Virginia and West Virginia.. If, therefore, in the language 
of the act of 1845, the plat of the three county surveyors be "con- 
clusive in ail controversies which may arise touching said line," 
then the question iâ closed. Under the law, this court and ail 
courts are bound to hold that the Beaver Pond spring is in Mercer 
county and in West Virginia, and that any line run by any other 
person or persons than the surveyors of those counties throwing 
this spring into Virginia is illégal and spurious as to that spring. 
The court below, however, — that is to say, the circuit court of 
the United States for the western district of Virginia, — treated the 
plat as inconclusive, and early in the litigation under considération 
made the decree which has been mentioned, directing W. M. Dunlap, 
a civil engineer, to run and ascertain the line between the counties of 
Tazewell and Mercer as run and marked by the three surveyors, Hall,^ 
flarman, and Haie, but directed it to be run "as shown by the re- 
port and plat of said late surveyors." This engineer proceeded to 
act under the decree. Under the language of that mandate, he was 
charged simply with the task of processioning the line already 
run and marked by thé three surveyors. He failed to do this. 
He mistook his errand. His report shows that he found the line 
which had been run and marked by the original surveyors to be 
more or less crooked, and that he ran a line himself as a substi- 
tute for and improvement on the original one. He discarded the 
devions, swerving line of the original surveyors, and made and re- 
ported a différent and scientiflc one of his own running and mark- 
ing. The language of his report shows that he misconceived the 
meaning and object of the decree under which he was acting, and 
that, in making a new line, he did the very thing which the court did 
not and could not order to be done. The law of the land made the 
line of Hall, Harman, and Haie, however crooked, the true line, and 
the plat niarking and mapping it, with sundry adjacent natural ob- 
jects, conelùsive of its location, and of the location of the natural 
objects laid down upon it, the Beaver Pond spring among others. 
With intérésting naiveté, Mr. Dunlap déclares that he found this 
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officiai Une to be an awkwàrd job of work. He therefore under- 
took to substitut© in liéti of it another line, more satisfactory and 
comely, and strictly straight and scientific. The language of his 
report on this subjeét is now given, the italics not being his. 
Beaver Pond spring lies in the space between East Eiver mountain 
and Peery's milldam. The engineer says: 

"A large flag was placed at the corner on East River mountain, high above 
the trees, and a straight Une was accurately run ff om Peery's milldam to it. Along 
this line were found numerous line trees, marked as described in the report of the 
three stirveyors, and which are shown on the plat. It will beobserved that the 
marked Une trees were not exactly on this stiraigM line [made by himselfj joining 
the two corners, which may readily be accounted for irom the fact that the ap- 
pliances and methods used then were inferior to the présent instruments and 
practice. In fact, it would be impossible to run a straight Une over such ground, 
seven miles long, with an ordinary surveyor's compass, depending entirely upon 
the magnetic needle; and this long Une ofmarkeA trees is aboat as most of the old 
lines through hilly, wooded country are found to be." (He meant to say, "is 
about as crooked as most of the lines of the old surveyors are found to be. ") 

In the fact tliat, pursuing thç old line marked by the numerous 
line trees mentionéd by Mr. Dunlap, and laid down on the old plat, 
there. is found to exist a différent line from the new, straight one 
run by this engineer with modem instruments, we hâve an explana- 
tion of the circumstance that the Beaver Pond spring is by the old 
plat in Mercer, and by the new plat in Tazewell, county. 

The law déclares that the plats made by the county surveyors, two 
or more in number, shall be conclusive in ail controversies relating to 
them, — conclusive, not only as to the lines, but as to the natural 
objecta laid down upon them. Mr. Dunlap's line is more scientiflc 
than the swerving line, seven miles long, which it was "impossible" 
for the three old surveyors to make straight; but it is the line of 
science, and not the line of the law. The line of the law muât 
prevail, even though, by swerving a greater or less number of rods, 
pôles, or perches from a scientiflc course, it left the Beaver Pond 
spring in West Virginia. Ail the surveys of county boundaries and 
private lands made in the centuries of our colonial and national 
history, including thrfce-fourths of the présent century, were made 
by surveyor's compass, Jacob's staff, and théodolite. The old sur- 
veyors possessed no long-visioned télescopes. They groped their 
way through forests, depending alone on the magnetic needle for 
their courses. In the language of Mr. Dunlap, it was "impossible" 
to make their lines straight with thèse imperfect instrumentalities. 
Ail their lines were more or less devions and rambling. But, such 
as they were, in order to prevent infinité disputes and ceaseless 
litigation, the law made the lines thus run by offtcial surveyors, and 
the plats describing them by natural objects, "conclusive" évidence 
in ail controversies relating to them. Thèse lines are fixed and es- 
tablished, and cannot be changed. If now the scientiflc skill of 
modem engineers, and the highly-improved instruments now used 
by them, were applied to thèse old lines; if bright flags hoisted high 
àbove the tops of the trees on lofty mountain tops, and télescopes 
with range of 7 or .70 or 170 miles, were employed to straighten 
Ont the existing boundary lines of states, counties, and farms,— a 
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universal babel of protest would be raised throughout the land 
against the injustice, the innoTation, and the impertinence. 

In the eye of the law, and by force of law, this Bearer Pond 
spring is in West Virginia; and the service made by the offioers of 
Tazewell county npon agents "on the premises" of the appellant Com- 
pany was nnll and void. This company, in laying pipes in Mercer 
county leadiug from Bluefield to this spring, and in erecting build- 
ings and placing machinery at the Beaver Pond spring, was not 
"doing. business" in the state of Virginia, and was not amenable 
to the provisions of section 1105 of the Code of Virginia, authorizing 
the process to be serred on any of its agents. It is plain, therefore, 
that the court below erred in disregarding the raie of évidence pre- 
scribed by the Virginia act of assembly of February 11, 1845; in 
treating the plat of Hall, Harman, and Haie as inconclusive; in al- 
lowing any line to be run by a civil engineer other than that of the 
three surveyors; in accepting the report and plat of that engineer, 
laying down a différent line between East Eiver mountain and 
Peery's milldam in lieu of the line and plat already established by 
law ; and in accepting thia engineer's line as proving that the Beaver 
Pond spring was in Tazewell county, Va., and rejecting the line and 
plat of the three surveyors, which placed this spring in Mercer 
county, W. Va. In the course of political events, this line, formerly 
of counties only, bas become the boundary line between two states; 
and it is incompétent for any court, in a suit between private per- 
sons, by the appointment of an engineer or otherwise, to change 
that line for any purpose, whether to affect the rights of citizens, 
or to enlarge or diminish the territorial jurisdiction of courts, or 
to augument the domain of one state at the expense of another 
state. 

The decree of the court below, from which this appeal is taken, 
must therefore be reversed for want of jurisdiction, and the suit 
dismissed, but without préjudice to the plaintifE below in any suit 
which he may institute in a court of compétent jurisdiction to en- 
force any rights he may hâve as riparian owner of lands lying upon 
the stream supplied from the Beaver Pond spring, which lias been 
the chief subject of the présent litigation. 



INTEBNATIONAi TRUST CO. v. OARTERSVILLB IMPROVBMÏÏNT, GAS 

& WATER CO. 

(Circuit Court, N. D. Georgia. May 25, 1894.) 

No. 534. 

1. Eqttitt — Jurisdiction— Adéquate Bbmedt at Law. 

The trustée under a moitgage on the property of a gas company has 
no right of action in equlty against a city to recover money which the 
clty agreed to pay the company for gas used in llghtlng the city, and 
which the company pledged directiy to the trustée for the sole purpo.se 
of paylng interest on the mortgage bonds and the création of a sinking 
fund, there being a complète remedy at law for the breach of a contract 
, to pay moaey. 
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2. :MOBTGAGE BT QAS COMPANT-trEOBBCLOSCBE— PàKTIES. 

A elty caariot be Joinèd as a défendant. In a foreclosure suit by the 
trustée under a mortgaigei'given by a gas cbmpany, on the groùnd that 
It owes the company ndoney for city UgMng, and that any' money so 
to become due waa plfidgçd by the mortgage directly to th'e trustée for 
the sole pMpose of paylng interest and forming a slnking f und. 

This was a suit in equity by the International Trust Company 
against the Cartersvilîe Imjprovenient, Gâ? & Water Company, to 
foréélosé a mortgage. The city of Cartersvilîe was afterwards 
madé à ï<àrty, by amendments, and it demurred to the amended or 
supplemental bill. Demûrrer sustained. 

Neal & Swain, for complainants. 

Glenn & Maddox and J. W. Harris, Jr., for défendants. 

NEWMAIN', District Judge. The original bill flled in thk case 
was by the complainant, as trustée, to foreclose a mortgage made 
to it, as such, for the bondholders of certain bonds issued by the 
Garters^Ule Improvement, Gas & Water Company. Subsequently, 
an aniendment was filed to the bill, in which the city of Carters- 
ville was made a party. The allégations in the amended bill are 
8ubstan;tially as folio ws: That on August 8, 1888, the mayor and 
aldermen of the city of Cartersvilîe made and executed a certain 
contract with the Orient lUuminating Company, a Maine corpora- 
tion, in whiçh there wa» a provision for the organization of a cor- 
poration to be known as the Cartersvilîe Improvement, Gas & 
Water Company, and further providing that upon the organization 
of the lastrnamed company the Orient, Company should transfer 
and assign to it the said contract and franchises therein provided 
for, and that the said improvement company should thereupon as- 
sume the rights, privilèges, powers, and duties and obligations in- 
cumbent upon said Orient Company, who should thereupon be re- 
leased therefrom, and that the obligations and liabiJities incident 
thereto should immediately vest in said improvement company. It 
is further provided that thereupon the obligations of the city of 
Cartersvilîe ;tOi tb« Orient Company should at once vest in the im- 
provement company, as fuUy and completely as if sàid contract 
had originally been made with said improvement company. It 
is further alleged that the Cartersvilîe Improvement, Gas & Water 
Company was afterwards organized and came into existence, and 
that the Orient Company assigned to it ail its rights, etc., as pro- 
vided in the contract, and that the city of Cartersvilîe recognized 
the same. Fuçther, on the Ist day of May, 1889, the improvement 
company commehced lighting the streets of the city of CartersvUle, 
as provided for in the contract, by fufnishing 75 lamp-posts in the 
streets of said city, in accordance with the provisions of the con- 
tract with the Orient Company. (An amendment tO the contract 
had provided for 75 lamps, instead of 50, as in the original con- 
tract.) iPùrthei'J.tliat on May 6, 1889, thie city of Cartersvilîe ac- 
cepted said gas plant and said gas as a compliance by the im- 
provement company and the Orient Gotopany with their contract. 
It is further alleged that the improvement company assigned and: 
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transferred to complainant the contract of the eity of Cartersville, 
80 far as concerned the right to coUect and receive any suni 
which might at any time come due from the city of Cartersville on 
account of lights supplied from gas posts on the streets of the city, 
of which assignment the said city had notice before any payment 
became due. On November 9, 1888, the improvement company 
executed and delivered to complainant its mortgage, which is being 
foreclosed in the original bill. By the terms of said mori;gage, it 
is provided that ail sums of money promised and thereafter paid 
by the city of Cartersville under the contract for the use and 
maintenance of the gas plant should be and were directly pledged 
to complainant for the sole purpose of paying interest upon the 
bonds as the same might from time to time mature, and that any 
surplus after the payment of interest then due should be placed to 
the crédit of a sinking fund for the extinguishment of said bonds, 
and that no part of the income of the improvement company, paid 
by the city of Cartersville for the lighting of its streets by gas, 
should be used for any other purpose than the payment of the 
principal and interest of the bonds so secured, and that the said city 
had ample notice before the maturing of any of its obligations for 
the lighting of its streets. On May 10, 1889, a supplemental mort- 
gage was executed, which, so far as material hère, contained the 
same provisions as the original mortgage. It is further alleged 
that since the Ist of May, 1889, the improvement company did, until 
the 25th day of August, 1892, continue to supply gas, according to 
its said contract, from 75 posts, at the rate of |i,875 per annum, 
or I4G8.75 per quarter, and it is claimed that thèse sums became 
due to complainant. On the 7th day of September, 1889, at 
a meeting of the mayor and aldermen of the city of Cartersville, a 
resolution was passed in which it was conceded that the improve- 
ment company had complied with its contract, and that the city had 
become indebted to it in the sum of $625 from the Ist of May to the 
Ist of September, and directed the payment of the same to the In- 
ternational Trust Company. It is then alleged that the 
mayor and aldermen of Cartersville hâve failed to pay to the In- 
ternational Trust Company, as thev should hâve done, on April 21. 
1890, 1334.80; June 27, 1890, f 312150; May 29, 1891, $482.10; and 
June 22, 1891, |673.95,— and that the balance of said sums, with 
7 per cent, interest from the time of their respective maturities, is 
due by the city of Cartersville to complainant, which amount the 
said city failed to pay, after being often requested to do so. It is 
further alleged that in October, 1889, certain citizens of Carters 
ville flled suit against the city to enjoin it from paying to the im- 
improvement company anything for street lighting, and to déclare 
the contract null and void, and to cancel it. This suit was tried in 
the superior court of Bartow county, and afterwards taken to the 
suprême court of the state, resulting in a judgment for the de- 
fendant. One of the provisions of the contract of August, 1888, 
was that should the city of Cartersville, at any time during a 
period of five years from March, 1889, flnd itself obliged, by légal 
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jûdgmeût Or opération of law, to assess and collect a tax against any 
of the property of the said improvement company, tîien said city of 
Cartèîpsville, in considération of tàe reduced priée at which gas was 
fumistied, and tLe ciicumstances thereof, shall pay, or cause to te 
paid, a sam of money équivalent to the aniount of taxes so col- 
lected. This referred to tlie city taxes, and not state and county 
taxes. The Mil allèges that this provision was intended to secure 
remuneration for services rendefwl in furnishing gaslight to the 
city, and part of the compensation which was to be paid by the 
city for lights, and was not intended to évade the payment of taxes, 
and, had it not been for this clause of the contract, the price 
charged would hâve been morë than $25 per post for the 7.5 posts. 
Yet, notwithstandiBg this provision of the contract, the city of 
Cartersville has collected from the improvement company certain 
sums of money named in the bill, and the city has also assessed the 
improvement company for the year 1893. The bill claims that in- 
asmuch as the city wUl owe for street lighting, according to the 
terms of the contract, as much as the amount of the taxes so col- 
lected, in addition to the rate per post which it agreed to pay, and 
inasmuch as it is solely for the purpose described in the assignment 
in the trust deed or mortgage, as including and covering that por- 
tion of the income of the improvement company which was as- 
signed, transferred, and mortgaged to complainant for the purpose 
of securing and paying said bonds, therefore the right to ".ollect 
the said sums vested in complainant, and it has the right to collect 
the same, and that the city has refused to pay the same, although 
requested. It is also alleged that in the year 1892 the mayor and 
aldermen of the city of Cartersville passed a resolution repudiating 
the contract between the city and the Orient Company and the 
Cartersville Improvement, etc., Company, declaring the said con- 
tract not binding, and whoUy refusing to be bound thereby, and 
putting the improvement company, complainant, and the ptiblic 
generally on notice that said municipal corporation would not be 
bound by said contract, and would not be bound by the terms 
thereof. This is claimed to be a breach of the contract, and gives the 
complainant the right to sue and recover damages for the same. 
Notwithstanding the action of the mayor and aldermen of the city 
of Cartersville, yet, hoping they would reconsider the same, it is al- 
leged that complainant, in accordance with the terms of the con- 
tract, continued to supply lights from 75 lamp-posts until the 25th 
of August, 1892, at which time, finding that the said mayor and 
aldermen persisted in their répudiation of the contract, and in their 
refusai to be bound by its terms, it'ceased furnishing lights, al- 
though it is now wniing to résume the furnishing of said lights 
whenever the city is willing to résume payment, and to be bound, 
by contract. Complainant claims pay, not only for the lights so' 
furnished, but for lights which would hâve been fumished during 
the balance of said contract but for the répudiation of the same by 
said city. It is alleged that the Cartersville Improvement, etc., Com- 
pany is insolvent It is f urther alleged that if the city had continued 
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to pay for street lights the same would hâve inured to complainant 
for the purpose of paying interest on bonds, as the company would 
hâve been otherv^ise able to keep up its plant, and consequently the 
entire damage resulting f rom the f ailure of said city to keep up its 
contract is sustained by complainant; and complainant allèges that 
it is injured and damaged in the sum of $32,500, the amount which 
it should hâve recdved from the city, with légal interest on the 
amounts respectively matured. It is further alleged that the Carters- 
ville Improvement, etc., CJompany's entire property consists in its gas 
plant and its appurtenances, which are worth not exceeding the sum 
of $20,000, and that said plant would hâve been worth considerably 
more, but for the répudiation by said city of its contract, and which 
destroyed one of the principal uses of the plant Complainant says 
that the insolvency of the company was caused by the action of 
the city in repudiating its contract. It allèges that the relief 
prayed'for and against the city is incidental to the relief praved for 
against the improvement company, and that the bUI is fllea îor rne 
purpose of securing complète relief in the premises. The further 
allégations of the bill are such as show the necessity of a receiver 
for tiie property of the Cartersville Improvement, etc., Company, 
and the prayer is for the subpoena, injunction, receiver, and for 
decree against the mayor and aldermen of the city of Cartersville 
for the amount of its indebtedness to complainant, as set forth in 
the bill, and the amount of damages sustained by complainant on 
account of the breach of the contract on the part of the said mayor 
and aldermen as aforesaid. 

To this amended or supplemental bill a demurrer was filed by 
the city of Cartersville. Argument has been heard on the de- 
murrer, and the same submitted. The demurrer is as follows: 

(1) "That as to this défendant the original bill and proposed amendment 
constitute no cause of action cognizant in a court of equity, and, as to this 
défendant, is without equity." (2) "This défendant further says that if there 
be any cause of action existing in the original bill of complaint and proposed 
amendment, as against this défendant, the same exists at law; that the plain- 
tifC has a fuU, complète, ample,, and adéquate remedy at law for any and ail 
of the causes of action, if such exist, set eut in the said bill and amendment." 
(3) "Because no légal cause of action can be maintained against the mayor and 
alderman of the city of Cartersville for recovering municipal taxes paid by 
the Cartersville Improvement, Gas & Water Company to the mayor and alder- 
men of said city." (4) "Because the mayor and aldermen of the city of 
Cartersville for -the year 1888 had no légal power of authority to enter into 
the pretended contract of August 6, 1888, whereby the property of the Carters- 
ville Improvement, Gas & Water Company could be exempted from municipal 
taxation, and whereby said company was to be indemnlfled by the mayor 
and aldermen for municipal taxation for five years, which said company might 
be required to pay under the constitution and laws of Geor^a." (5) "Because 
the pretended contract of August 6, 1888, is not a légal, valid, and binding 
contract, under the constitution and laws of Georgia, it not appearing that 
the mayor and aldermen of the city of Cartersville, for the year 1888, were 
authorized to malce the contract creating said debt without first submitting 
the question as to whether or not the debt should be created to the legally- 
qualifled voters of said city, and therefore no légal cause of action can be 
maintained under the pretended contract." (6) "That there is a misjoinder of 
parties In said bill and its amendment." (7) "That there is a misjoinder of 
causes of action in said bill and the amendment thereto." 
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Tlifi provision of the mortgage executed by th.e Cartersville Im- 
prOvemept, Gas & Water Company to tke International Trust Com- 
patoyjls in thèse words : 

"It Je fftrtlier provlded that ail eums of money promised and hereafter pa}d 
by aie^sajaiClty «?f Cartersville upon. Its contract with said flrst party for the 
use, apd njalntenance of a gas an4 eleçtric ligbt plant (less the actual cost of 
operàtïng fin'd maintalning said electi-îc llght as paid by said city), shall be 
p,nd are héï'éfay pledged diréctly to the said tnistee for the purpose of paying 
the Inter est tipon said bonds as the same may from tlme to tlme mature," 

It is uï)on tMs clause of the mortgage or trust deed, and upon 
the fact of the récognition by the city of Cartersville of the trust 
cotaipahy as the propef person to whom to make payment, and the 
further îàct that they did make such payment, thàt colnplainant 
mainly réstb its case for relief, aS againgt the cilj. The two grounds 
which hâve been argùed on the hearing of the foregoing 
demurrér are-^Pirst, that the complainant has a plain ând adéquate 
remedy at conidion law; and, secondly, that the city is improperly 
joined with the original défendant under the facts set forth. 

On the fltst question, itis apparent that, if complainant has any 
rights at présent against the city of Cartersville, it has a com- 
plète Remedy at law. An action for damages for the brëach of a 
contract, and the recoveiy of rents alreaidy accrued, embracing taxes 
already pàid (if the tax paid has becoflûe legally and properly a 
part of far an addition to the amount due by the city for gas), are 
essentially matters for a common-law suit. There is nothing what- 
ever in the matter, as thus presented, which makes it properly the 
subject of equity jurisdiction. 

As to the second question, it is suflflcient to say that, if com- 
plainant has the right now to proceed against the city, it has, as 
just stated, its clear remedy at law, and, if it has not a présent 
riglit of action, any aid which the court can give it in perfecting 
its right to proceed against the city ôf Cartersville can be fully 
obtained without the présence of the city as a party. If com- 
plainant can properly invoke the action of the court at ail in this 
case, it is for a decree assigning or transferring to it any indebted- 
ness which may exist on the part of the city of Cartersville to the 
improvement company., To obtain that the city is not a neces- 
sary party. It seems clear, therefore, that the city of Cartersville 
is improperly rnade a party, under the facts shown by the pleadings. 
In the view that is taken of the case, it is unnece'ssary to con- 
sider the validity of the contract between the city of Cartersville 
and the improvement company, or the effect or extent of the 
décision of the suprême court of Georgia in the case of Cartersville 
Improvement, Gas & Water Co. v. City of Cartersville, 89 Ga. 683, 
16 S. E, 25. The demurrer to the amendment, so far as it makes 
the city of Cartersville a party, must be sustained. 
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HOOK V. AYERS et aU 

(ClrcTiIt Court of Appeals, Seventh Circuit October 1, 1894.Ï 

No. 155. 

'OOKPOEATIONS— OFFICBKS— RaILROAD BONDS^PliBDOE, 

A railroad company, belng the owner of 247 bonds of another Com- 
pany, pledged 125 of tbem to cross complainants, M. P. Ayers & Co. At 
or before that time the président of the company pledged the remainlng 
122 bonds to a syndicate, composed of himself, two of the cross com- 
plainants, and others, for a debt due by the company; and thls wlth 
the knowledge of the croes complainants. Havlng subsequently ^qulred 
the Interestg of his associâtes In the syndicate, the président undertools 
to take tltle absolute to the bonds by creditlng a certain amount upon the 
debt of the railroad company. Held, that the transaction was at most 
voldable at the suit of the railroad company, Its shareholders or cred- 
itors, and'could not be attacked by the pledgee of the other bonds. 

Appeal fnom the Circuit Court of the United States for the 
Southern District of Illinois. 

Suit by Charles H. Brownell, trustée, against the Louisville & 
St Louis Railway Company, Jacksonville & Southeastem Railway 
Company, doing business as the Jacksonville Southeastem Line, 
Jacksonville, Louisville & St. Louis Railway Company, Louisville, 
Evansville & St Louis Consolidated Railway Company, Marshall 
P, Ayers, Augustus E. Ayers, and John A. Ayers, partners as M. 
P. Ayers & Co., to foreclose a trust deed, and cross bill by Marshall 
P. Ayers, Augustus E. Ayers, and John A. Ayers, flrm of M. P. 
Ayers & Co., against Charles H. Brownell, trustée, Louisville & St. 
Louis Railway Company, Jacksonville Southeastem Railway Com- 
pany, doing business as the Jacksonville Southeastem Line, Jack- 
sonville, Louisville & St. Louis Railway Company, Louisville, Evans- 
ville & St. Louis Consolidated Railway Company, William S. Hook, 
and Mary B. Hook, to détermine the relative rights of the bondhold- 
ers. There was a decree of foreclosure and distribution, from which 
Mary B. Hook appeals. 

Isaac L. Morrison and Thos. Worthington, for appellant. 
William Brown, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge. The contention hère involves the 
relative rights of the holders of the mortgage bonds issued by the 
Louisville & St Louis Railway Company. In a suit brought by the 
trustée to foreclose the trust deed securing such bonds, the ap- 
pellees flled their cross bill against William S. Hook, subsequently 
amended by bringing in the appellant, to obtain adjudication of 
such relative rights. The cross bill asserts that the Jacksonville 
Southeastem Railway Company contracted witb the Louisville & 
St Louis Railway Company to build the railroad of the latter com- 
pany from Centralia to Drivers, in considération whereof the latter 

1 Pétition for rehearlng overruled. For opinion on rehéarlng, see 64 Fed. — » 
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Company was to issue and deliver to the former company its bonds, 
247 in number, and in the aggrëgate amounting at par value to 
$247,O0Pj that tîie Jacksonyilje Company was without funds to 
construct tâe road, and that at its request the appellees furnished 
the necessary money for that purpose from timé to time as the work 
progressed; that the Jacksontille Company gave its promissory 
notes to thé aljpéîlees for such advances, and deliyered to them 
125 of the bonds, pf $1,000 each, as collatéral security therefor, — 
and claims that the several adrances, with interest, amounted at 
the flling of Ihe cross bill to about the sum of $120,000. It further 
allées thalv at the time of the exécution of the bonds, William 
S. Hook was, président of the Jacksonville Southeastern Railway 
Company; that he became the custodian of the remaining 122 of 
the issue of bonds; "that he is rlot entitled to the san^e in his Per- 
sonal right, ànd that, whatever of right he may hâve, it is subordi- 
nate and inferipr in equity to the right of the complainants; and 
that he has no légal right to the bonds, other than as président of 
the Jacksonville Southeastern Bailway Company." The cross bill 
prays that thé debt of the appellees against the IJouisville & St. 
Louis Bailway Company may be held to be superior to the claims 
of ail others, and that it be paid ont of the proceeds of sale. Mr. 
Hook answers the cross bill, claiming that the remaining 122 
bonds had been lawfuUy transferred to him for value, and the ap- 
pellant answ:ers that she acquired the same through the gift of 
them to her by her husband, and asserting title to the bonds at 
the time of the gift to hâve been perfect in her husband, William 
S. Hook, and praying that her title to the same may be protected 
by the decree of the court. Upon replication and issue thus joined, 
évidence was taken before a master, who reported the same to the 
court Subsequently, on the Ist day of November, 1893, a final de- 
cree was passed in the court below upon the original and upon the 
cross bill, adjudging a sale of the road, and also adjudicating the 
distribution of the proceeds of sale between the appellant and 
appellee. With respect to the contention involved, the decree finds 
as follows: 

(14) That In the year 1887 the Jacksonville Southeastern Bailway Company 
entered Into a cbntract with the défendant company, the LouisvlUe & St. 
Louis Eailway Company, to bulld and construct for said last-named com- 
pany a railroad from the clty of Centralia to the town of Drivers, a distance 
of about seventeen miles, and in considération thereof the said Louisville & 
St Louis Railway Company was to issue and deliver to the Jacksonville & 
Southeastern Company Its bonds secured by deed of trust upon said railway 
so constructed, whlch said bonds and deed of trust or mortgage are specifled 
in said original bill. , (15) That said railway was constructed In accordance 
with the terms of said contract, and thereupon the LouisvlUe & St. Louis 
Railway Company issued and dellvered to the Jacksonville Southeastern 
Railway Company two hundred and forty-seven of its bonds, of the dénomina- 
tion of one thousànd dollars each, bearlng interest at the rate of five per cent 
per annum, and the same bonds speelfled in the said original bill, and secured 
.to be paid by the mortgage also specifled in said original bill. (16) That at 
the making of said contract the said Jacksonville Southeastern Railway Com- 
pany was without the means or ready money to construct gald railway, and 
that M. P. Ayers & Co., the complainants in said cross bill, at the request of 
the said Jacksonville Southeastern Eailway Company, furnished the neces- 
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sary money for that purpose, and the Jacksonville Southeastern Eailway Com- 
pany executed and dellvered to the sald M. P. Ayers & Co. Its promissory 
notes therefor, and with said notes delivered to the sald M. P. Ayers & Co. one 
hundred and twenty-five of the said bonds, numbered froni 1 to 125 Inclusive, 
&a collatéral security for said advances. (17) That, at the delivery of said 
bonds by the Jacksonville Southeastern Rallway Company to the said M. P. 
Ayers & Co., it was agreed between them that the sald bonds so delivered 
should be the flrst and best lien on said mortgage estate, and superior to that 
of any other bonds of the same class. (18) That the défendant William S. 
Hook, at the delivery of said bonds and at the making of said agreement, 
was the président of the said Jacksonville Southeastern Railway Company, 
and that afterwards he, the sald William S. Hook, while président as afore- 
said, topk the remalning one hundred and twenty-two of sald bonds, num- 
bered from 126 to 247, both Inclusive, wlthout the authority of sald Jack- 
sonville & Southeastern Rall'^A.y Company, and with full knowledge and 
notice of the said agreero-'iu with M. P. Ayers & Co., and dellvered the same 
to Mary B. Hook, his wife, as a gift, and that the said Mary B. Hook now 
holds the same, ari nas flled them in this case. (19) That the allégations of 
the said cross l>'.a and amendment thereto are true, and that the equities are 
with the con)>iainants, M. P. Ayers & Co. 

The decree thereupon adjudged that ont of the net proceeds 
of saîe the master should first pay to the appellees the sum due 
on the 125 bonds held by them, and in case of any overplus he 
sbould pay the same to Mary B. Hook, until her full amount was 
paid. The appellant brings hère for review the decree of the 
court below, so far as it adjudges the relative rights of the oon- 
testing parties with respect to priority in payment of the bonds. 
The facts, as disclosed by the record, are mainly undisputed. Upon 
one material point only eau there be said to be controversy. The 
undisputed facts may be thus summarized : 

Prior to any transfer of the bonds in question the Jacksonville 
Southeastern Eailway Company owned and operated a Une of 
railway from Jacksonville to Litchfleld. The road was bonded 
in the sum of $1,420,000, of which amount $194,000 remained in 
the treasury of the company. Mr. Hook was président, and 
the appellees Marshall P. and Augustus E. Ayers were two of 
the directors, of the company; the former being also its secre- 
tary, and the latter being also its vice président. Thèse three 
persons held equal amounts of the stock, their joint holdings ag- 
gregating over $600,000, and constituted the controlling interest. 
Mr. Hook, on the Ist day of February, 1887, and in behalf of 
a syndicate of six gentlemen, contracted with the receivers of 
the Wabash, St. Louis & Paciflc Railway Company to operate 
certain Unes from Pékin to Jacksonville, and from Havana to 
Springfleld (now known as the Chicago, Peoria & St. Louis Eail- 
way); the syndicate to pay operating expenses and taxes, and 
to pay the receiver the one-half part of the net profits. In this 
syndicate, Mr. Hook held a one-half interest, and Marshall P. 
Ayers and John A. Ayers, two of the appellees, each held a one- 
tenth interest. The bank account with the appellees was kept in 
the name of the Jacksonville Southeastern Railway Company, but, 
to their knowledge, embraced the eamings of ail the Unes. The 
net earnings of the leased lines accruing to the syndicate on July 
1, 1887, amounted to $38,006.57, and were deposited in the bank ac- 
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«ô^int of the appellees to the crédit of the;^ack&oQville South- 
«astern Baiïway Compaaj. On Jùly 4, 1887, t^e bank account 
«ihibited a cuedit of some $8,500, but the appellees held tbe notes 
ofthe Company for $65;000, moneys advanced. In that month Mr. 
Hopk sold tliè $1M,000 of bonds remaining in the treasury of the 
Jêickson^ille bpmpany, reaJi^ing therefrom 1174,600 in cash, which 
on the 5th day of July was deposited in the bank of the appellees 
to the crédit of the Jacksonville Company. On the 7th day of 
Jnly the cbipàily took tip its note held by thé appellees. This 
transaction wai^ hàdupon t^e understauding that the appellees 
«hould thereafter advance the necessary means to construct the 
Louisville & St Louis Rail way Une from Oentralia to Drivers, 
Tvhich the Jàcksonville Conjipany had contracted to build. In 
October, 1887, the moneys ofihe Jàcksonville Soùtheastem Eail- 
way Company in the bank seem to hâve been exhausted, and ad- 
vances were made by the appellees to that company, and were 
used in the construction of the Louisville ^ St. Louis Railway. 
On the 14th of November, 1888^ the balance due for such advances 
aûiounted to $35,000, for which a note was givén as hereafter stated. 
On October 1, 1887, the Louisyille & St. Louis Bailway Company 
«xecuted and delivered its trust deed securing the issue of 247 
|)0nd8 of $1,000 each. ïbese bonds were early in the morith of 
December, 18$J, delivered to the Jàcksonville Company for the 
«onstruction of ' the road. lie line was thrown open to the public 
and operated for trafflc on and af ter the 4th day of December, 1S87. 
On the Ist day of January, 1888, interest upon the bonds of the 
Jàcksonville Company ma^ured to the amount of |42,500, and the 
Company vvas without iheàns to meet the Indebtedness. Mr. Hook 
,applied to the appellees for a loan to the company to meet that 
payment, and they agreed to; and did advance the necessary money 
upon collatéral security, receiving the company's note, dated De- 
cember 30, 1887, for 142,500 at 90 day s, with 7 per cent, interest. 
Thé note recites that theré was deposited with the appellees as 
collatéral security "for payment of this or any other liability or 
liabilities ôf ours to saîd bank, due or to become due, or that may 
be hereafter bontracted, thé following property, viz, bonds of the 
Louisville and St. Louis Railway Company, amounting to the sum 
of $125,000, being numbered from 1 to 125 inclusive." The note 
was signed: "Jàcksonville Southeastem Railway Company, by 
William S. Hook, président Attestèd: M. B. Ayers, Secretary." 
On the Ist of July, 1888, another installment of interest on the 
Jàcksonville Bailway Company's bonds to the amount of $42,500 
became due, and that company was without means to meet the 
payment. Mr. Hook proposed to the syndicate operating the leased 
lines, and also to the appellees, that, as both had made large ad- 
vances to th0 Jàcksonville Company, they should advance in equal 
âmounts the ijioney required to pay that interest. The plan was 
carried into effect, the members of the syndicate advancing one- 
half of the amount, and the appellees advancing the other half. 
The appellees, for their advance, took the note of the company, 
signed by Mr. Hook as président and attestèd by Mr. M. P. Ayers 
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as secretary, dated August 1, 1888, at 60 days, with 8 per cent, in- 
terest; and Mr. Hook on the same day executed a note for a like 
umount for the sum advanced by the syndicate, which was de- 
livered to Mr. Marcus Hook to hold as trustée for the beneflt of 
the syndicate. On the 31st of May, 1888, the net earnings of the 
leased lines operated by the syndicate, and which had been de- 
posited in the bank account to the crédit of the Jacksonville Com- 
pany, amounted to $69,125.05, and had been consumed by the rail- 
way Company in the construction of the Louisville & St. Louis Rail- 
way, and for its own purposes. At that time Mr. Hook, as prési- 
dent of the Jacksonville & Southeastem Railway Company, exe- 
cuted its note dated May 31st, one day after date, for |65,000, 
with 6 per cent, interest, on account of that indebtedness of the 
Jaclisonville Company to the syndicate, and the note was delivered 
to Marcus Hook as trustée for the beneflt of the syndicate. The 
remaining 123 bonds of the Louisville & St. Louis Railway Com- 
pany were about January, 1888, deposited by Mr. Hook with the 
American Exchange Bank of New York, subject to the order of 
T. J. Hook & Co., a firm which was substantially William S. Hook^ 
in trust for and subject to the order of the syndicate, and as security 
for such amount as might be due from the Jacksonville Company. 
Upon the exécution of the $65,000 note to the syndicate a dividend 
was deçlared of that amount, and receipts were taken by Marcus 
Hook from each member of the syndicate (except Mr. John A. 
Ayers, who appears to hâve been ill at the time) for the proportion 
coming to each. Thèse receipts were delivered to Marcus Hook, 
and represented the share of each in the $65,000 noi», but no money 
was paid thereon at the time. In the month of June, 1889, William 
S. Hook, at the suggestion of Mr. John A. Ayers, agreed to purchase 
the interest of the other members of the syndicate. At this time 
one South worth, a judgment créditer of the Jacksonville Company, 
was seeking to obtain the appointment of a receiver of the railway. 
To avert that resuit it became necessary to give a bond in the sum 
of $10,000, and to obtain a supersedeas upon appeal from the judg- 
ment which he had obtained. Ail the members of the syndicate, 
except Mr. Hook, were unwilling to assume auy obligation in that 
respect. There were also unpaid taxes owing by the Jacksonville 
Company, and the sum of $42,500 of interest was maturing on the 
Ist day of July. The syndicate had also outstanding obligations 
with no means to pay the same, save such amount as could be 
realized on the 122 Louisville & St. Louis bonds held as collatéral 
for advances to the Jacksonville Company. Mr. William S. Hook 
thereupon, at the suggestion of Mr. John A. Ayers, assumed the 
giving of the bond in the Southworth case, and ail obligations of the 
syndicate, and purchased the interest of the other members of 
the syndicate on the basis of $30,000 for the entire interest of 
the syndicate in the property. Mr. Hook paid each member of 
the syndicate for his interest on that basis, each of the appellees 
John A. Ayers and Marshall P. Ayers receiving $3,000 from Mr. 
Hook for his interest Mr. Hook also subsequently paid the South- 
worth judgment, amounting to some $7,000. On November 14» 
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1888, thé Jacksonville Southeabtern Railway Company, by William 
S. Hook, président, and M. P. Ayérs, seerétary, executed its promis- 
S017 noté for $35,000, which was délivered to tlie appellees. Tliis 
note récites that thie bonds of the Louisvllle & St. Louis Eailway 
Company, numbered from 1 to 125 inclusive, are given as collatéral. 
This note was given for the balance of account due by the Jack- 
sonville Company, and représenta nioneys which were used in the 
constrùètion of the Louisville & St Louis Railroad. The debt due 
to the appellees is represented by the three notes of $42,500, 
$21,250, and $35,000 respectively; the ârst two being for moneys 
advanoed to the Jacksonville Cômipàny tO pay interest on its ovpn 
bonds, a,nd the latter for advances to that company to construct 
the Louisville & St Louis Eailwéiy line. 

The parties agrée that at the time of the deposit of moneys 
by tte Jacksonville Company, and the paymeut of its note to the 
appellees, in July, 1887, it was arranged that in considération 
thereof the appellees should advance money to be used in the con- 
struction of the road from Centralia to Drivers. They disagree 
as to thé condition ùpon which such advatnces should be made. 
One of the appellees asserts that Mr. Hook stated "he would secure 
us," but in what way is not disçlosed; another, that Mr. Hook 
promised they "should be reimbursed by the sale of the Louisville 
& St. Louis bonds," then not in existence; the third does not seem 
to speak to the transaction in question. Mr. Hook insista that, 
in considération of the payment of the Jacksonville Company note 
at that time, the appellees agreed thereafter to make the necessary 
advances to the amount of the note then paid. He controverts any 
agreement to pledge the bonds when they should be issued. Sub- 
sequently the appellees took spécifie bonds in pledge for their ad- 
vances. If they did not know on the occasion of the first of thèse 
loans that the remaining 122 bonds were claimed to be held in 
trust for advances made by the syndicate, of which two of the 
appellees were members, to the Jacksonville Company, they cer- 
tainly knew it beyond contention on the 31st day of May, 1888, 
when they were so informed by Mr. Marcus Hook. Thereafter they 
made advances, taking the notes of the Jacksonville Company se- 
cured by spécifie pledge of the 125 bonds held by them, and without 
any claim made upon the remaining 122 bonds. The two cross 
complainants, who were members of that syndicate, with that 
knowledge, siold to Mr. Hook their interest in the syndicate, receiv- 
ing from him $6,000 therefor. No claim of an équitable pledge of 
the 122 remaining bonds would seem to hâve been made by the ap- 
pellees before their examination in November, 1892. They assert 
no such claim in their cross bill filed in July, 1891. The decree 
finds no such agreement If it be possible to establish an équi- 
table pledge in the light of this évidence and of the subséquent acts 
of the cross complainants, it is sufficient to say that no such alleged 
pledge is charged in the bill, or made the foundation of the decree. 

The decree finds that in December, 1887, upon the delivery of the 
125 bonds to the appellees in pledge, it was agreed between them 
and the Jacksonville Company that tie "bonds so delivered should 
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be the first and best lien on the said mortgaged estate, and superior 
to that of any other bonds of the sanae class." 

The évidence upon which this finding is sought to be rested, Is as 
follows: 

Mr. John A. Ayers states as follows: "Statement was made that 
thèse bonds should be transferred to us from No. 1 to 125, Louis- 
ville & St. Louis, as security for advances made by M. P. Ayers & 
Co., of $42,500." This was undoubtedly correct, and is the trans- 
action disclosed by the wrîtten contract. Upon being pressed 
whether anything further was said "about the bonds," he replied, 
"The statement was then made that the Louisville & St Louis 
bonds were to be sold to reimburse us for the advances made to the 
Jacksonville Southeastem." The subject of the interview had re- 
lation to the loan of $42,500. The witness does not state that 
référence was made to any other bonds than those actually pledged. 
It probably was contemplated that those should be sold to meet 
the advance of $42,500. They amounted at par to more than thrice 
the amount of the loan, and their sale was authorized by the 
pledge. It seems improbable, if the appellees were at the time 
seeking further security for the then présent advance, that they 
should not then hâve demanded and received it. The whole issue 
of bonds was then in existence, to their knowledge. They had 
been signed by Mr. Marshall P. Ayers, one of their number, as 
secretary; and ail of the appellees were in a position to be fully 
informed of the transactions with respect of ail the lines of railway, 
being largely interested in ail, and officially connected with ail. 
Mr. Marshall P. Ayers states the understanding to be that the 
notes — ^that is, the three notes now existing — were to be paid out of 
the sale of the Louisville & St. Louis bonds when they were sold. 
He speaks in a very gênerai way. He does not particularize the 
spécifie bonds, or state that he refers to the whole issue. His 
testimony is quite consistent with the written pledge of the 125 
bonds for the loan of $42,500, and for the notes thereafter executed. 
He is unwilling tO say that the appellees were to be paid out of the 
remaining bonds to the exclusion of other creditors of the company. 
Mr. Augustus E. Ayers states that, at the time of the application 
for the loan of $42,000: 

"I then said to hlm that I would like some bonds as security, for the reason 
that I did not know what the financial condition of the country would be, 
and that I wanted some bonds in New York to use as collatéral. He said he 
would get me $125,000 in bonds; that that was aU that would be Issued until 
the completion of the track; and, more than that, he said that ail the bonds 
should be held intact to pay any advances of M. P. Ayers & Oo. to the rall- 
road Une." 

But upon cross-examination he states as follows: 

"We then took a note for $42,500, and to aid us in ralslng money, if it was 
essential, he gave me an order with it for $125,000 in bonds, and said that ail 
the balance of the bonds belonged to the rallroad treasury or syndicale." 

This witness would seem to be mistaken in his assertion that 
Mr. Hook represented at the time of this conversation a stated 
number of bonds were ail that could be issued until the comple- 
v.63F.no.3— 23 
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-tion of the track. He places the conversation in the last week of 
December, 1887, at the date of the note. It took place in the 
ppesebce of Mr. John A. Ayers. The latter, in his testimony, 
makes no such statement. Mr. Hook dénies any such statement. 
As â ûiatter of f act the road wàs cOmpleted ahd in fnll opération on 
the 4th day of December previotis. That was matter of publie 
notoriéty. The witness was oné of the directors of the company, 
and èôuld not hâve been ignorant of the completion of the road, 
and could not hâve been imposed tapon by such a statement, if it 
was made. It may f urther be observed that his assertion that 
he was pPomised by Mr. Hook "titiat ail the bonds should be held 
in trust to pay any advances of M. P. Ayers & Oo. to the railroad 
Une," if he would' apply the remark to include the remaining 122 
bonds, is irreconcilable with the statement that Mr. Hook in- 
f ormed him at the time that the bâlàiice of the bonds belonged to 
the syndicate. This theory of an équitable pledge to the appellees 
of the 122 bonds conflicts with the express déclaration of the 
notes accepted by them, signed by one of the appellees as secretary 
of the Jacksionville Company, upon the occasion of subséquent 
advances, and stated to be secured by thé pledge of the 125 bonds. 
It conflicts with the évidence of the cross complainants themselves, 
one asserting his information at the time that the bonds were held 
in trust for the syndicate. It is in conflict with the subséquent 
action of Marshall P. Ayers and John A. Ayers, who, as members 
of the syndicate, sold their interest therein to Mr. Hook with 
knowledge that he claimed that thèse 122 bonds were held in 
trust as collatéral security for the èlaim purchased of them. The 
testitnony of Mr. Hook with respect to this transaction appeals to 
us as ehtirely consistent with the contract executed, to accord with 
the subséquent acts of the appellees, and to be supported by the 
testimony of the appellees themselves. He states: 

"I dld refuse to glve him more bonds than the 125 bondg to secure the 
$42,500 note, and asslgned as a reason that I intended to hold thèse bonds, 
the 122,000, to secure the syndicate for advances made by the Chicago, Peoria 
& St Louis Company to the Jacksonvllle Southeastern Railway Company. I 
did not at that time state to A. E. Ayers that the 122 bonds were to be held 
to secure any adviances made by M. P. Ayers & Go. to the Jacksonvllle South- 
eastern Bailway Company." 

The évidence of Mr. Augustus E. Ayers is only to be reconciled 
with itself and with the subséquent conduct of the parties, and 
with the written agreements, upon the construction that the 125 
bonds pledged as collatéral to the note of |42,500 should serve 
as collatéral for any future advances that the appellees might make ; 
and that was undoubtedly the fact, as expre^ly stated in the 
written contract of pledge. And, finally, it is to be observed that 
there is no assertion of any such claim of équitable pledge in the 
cross bill, or of any claim in the cross bill or in the évidence that 
the 125 bonds pledged were to be a flrst lien upon the mortgaged 
estate in. priority to the other bonds secured by this trust deed. 
It proceeds solely upon the theory that the 125 bonds, and those 
alone, were pledged; and it claims that the appellees are entitled 
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to priority of payment for those 125 bonds over the 122 remaining 
bonds, because, and only because, the latter are in fact the ppoperty 
«f thé Jacksonville Southeastem Railway Company, and are held 
by Mr. Hook merely as custodian of that company. The ânding 
of the seventeenth paragraph of the decree that it was agreed 
that the 125 bonds should be the first and best lien upon the mort- 
gaged estate, superior to that of any other bonds of the siame class, 
has no support in the allégations of the cross bill, or in the ctI- 
dence before the court. 

We are next confronted with the claim presented by the cross 
bill, and upon which the appellees predicate their demand for prior- 
ity in payment of their bonds, namely, that the 122 remaining 
bonds are in fact the property of the Jacksonville Southeastem 
Eailway Company, and held by Mr. Hook as président of the 
company, and merely as its custodian, and that any right of his 
thereto is subordinate and inferior in equity to the rights of the 
appellees. The decree, by the eighteenth paragraph, finds that Mr. 
Hook took the bonds without the authority of the Jacksonville 
& Southeastem Bailway Company, and with full knowledge and 
notice of the agreement alleged to hâve been made with M. P. 
Ayers & Co. that the 125 bonds delivered to them should be the flrst 
and best lien on the mortgaged estate, and superior to that of any 
«other bonds of the same class. We hâve reached the conclusion 
that no such agreement was made, and the question of notice of it 
to Mr. Hook therefore passes out of the case. So that the ques- 
tion remains whether thèse 122 bonds are the property of the Jack- 
sonville Company, and were taken by Mr. Hook without the author- 
ity of the company, or whether they became his property by the 
transactions detailed in the évidence. Mr. Hook claims that the 
122 bonds were, about the Ist of January, 1888, deposited by him 
Avith the American Exchange National Bank of New York, sub- 
ject to the order of T. J. Hook & Co., and held by T. J. Hook & 
Co. subject to the ordér of the Chicago, Peoria & St. Louis Syndi- 
cate as collatéral security for such advances as had been or should 
be made by the syndicate to the Jacksonville Company. The note 
of the Jacksonville Company for $65,000, dated May 31, 1888, was 
delivered to Marcus Hook as trustée of the syndicate. On Octobet 
1, 1889, William S. Hook caused to be indorsed on that note a 
crédit of |61,000 as the purchase price of the 122 bonds, which he 
then took to himself, and claimed to own absolutely. The prin- 
cipal stockholders of the Jacksonville Company were Marshall P. 
Ayers, Augustus E. Ayers, William S. Hook, and Elliott & Dunn, 
of Philadelphia, their holdings amounting to about |930,000 of 
the 11,000,000 of capital stock. The syndicate, or in other words, 
the Chicago, Peoria and St. Louis Railway Company, was oomposed 
of William S. Hook, M. P. Ayers, John A. Ayers, Edward L. Mc- 
Donald, E. S. Greenleaf, and Charles S. Rannells. Prior to this 
indorsement of payment, Mr. Hook had purchased ail the interest 
of his associâtes in the syndicate. It is contended with great 
earnestness that the transactions of Mr. Hook in transferring the 
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122 bonds, and in purchasingand taking them to himself, were void, 
and tiiat the bonds still remain the property of tbe Jacksonyille 
Soutbeastern Company. This contention is siongM to be supported 
upon the familiar principle that one occupying âduciary relations 
cannot deal with the subject matter of his trust upon his own ac- 
connt and for his own advantage, to the injury of those whose in- 
terests he is bound to protect. But it is a mistake to suppose 
that such transactions are absoiutely void. They are at most 
voidable at the instance of the cestui que trust Such dealings 
are upheld when they are f air ajid in good faith, and without im- 
peachiaent of the fiducia^ relation. Oil Co. v. Marbury, 91 U. 
S. 587; Tyler v. Hamilton, 62 Fed. 187-189. The transactions com- 
plained of hère, if unfair and wrong, were injurions to the Jack- 
sonville Company, and çan only be impeached by that company, 
its creditors or shareholders. Certainly they cannot be impugned 
by the appellees, who are in court simply as pledgees of the other 
bonds. The cross bill makes no attack upon those transactions as 
in any way detrimentaJ to the company, its creditors or share- 
holders. It may be furtber remarked that the transfer of thèse 
bonds in trust for the syndicate was knpwn to the appellees prob- 
ably at the time of the making of the flrst note, certainly before 
the making of the last twa Two of the appellees were members 
of the syndicate, and disposed of their interest therein, and in the 
122 bonds so held as collatéral for the advances to the syndicate, 
to Mr. Hook, and received from him the considération therefor. 
They would seem to be estopped by their conduct from denying 
the right of Mr. Hook to hold the bonds as collatéral for the debt 
due the syndicate. Hôtel Co. v. Wade, 97 U. S. 13. If the trans- 
action by which the bonds were taken by Mr. Hook absoiutely 
uppn crediting a certain amount upon the notes was unwarranted, 
it can only be gainsaid by the Jacksonville Company, its creditors 
and shareholders; and if it were void Mr. Hook could still hold 
them as collatéral for the debt to the syndicate, if that pledge 
is pustained. We are of opinion that the appellees are in no con- 
dition, suing neither as creditors nor shareholders, to contest the 
right of the appellant to the bonds. 

The appellant insists that that portion of the decree is erro- 
neous which directs the payment to the appellees of the f ull amount 
of the 125 bondSj with interest, since they hold them as collatéral 
security for a smaller indebtedness. We flnd in the record no 
assignment of error which présents that question to our con- 
sidération, and must therefore décline at this time to express any 
opinion upon it. If error in that respect has intervened, it can 
be corrrected by the court below upon reconsideration. The dé- 
termination of that question, we suggest, may well be postponed 
imtil the distribution of the proceeds of sale. They might prove 
Bufficient to render the question of no practical moment The 
decree is reversed, and the case remanded for further proceedings 
in accordance witîï this opinion. 
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CITY OF SUPBBIOR v. NORTON et al.' 

(Circuit Court of Appeals, Seventh Circuit Octobér 16, 1893.) 

No. 107. 

Mdhicipal Cobpobatioks— Exectïtion op Contracts— City Comptrollbr. 
In tliat cliapter of a city charter which deflned tlie powers and dutles 
of tlie city comptroller it was provided tliat lie should "counterslgn ail 
contracts made with the city, if the necessary funds shall hâve been pro- 
vided to pay the liabillty tiiat may be Incurred against the city under 
such contracts, and no such contract shall be valid until so counter- 
slgned;" whlle the chapter defining the powers and dutles of the board 
of public Works declared that "ail contracts shall be slgned by the mayor 
and clerk, unless otherwise provided by resolution or ordinance, provided, 
however, that no contract shall be executed on the part of the city until 
the city comptroller shall hâve executed the same and made an Indorse- 
ment thereon showing that sufflcient funds are In the city treasury, or 
that provision has been made to pay the liabillty that may accrue under 
such contract" Edd, that a contract of the city, Imposing pecuniary 
obligation payable ont of the revenue of the current year, not counter- 
signed by the comptroller, was Invalid, although the contract was made 
by another department of the city government than the board of public 
Works. 

Appeal from the CSrcuit Court of the United States for the West- 
ern District of Wisconsin. 

Suit by Ann E. Norton and William F. Norton, Jr., against the 
city of Superior for spécifie performance. Complainants obtained 
a decree. Défendant appeals. 

The appellees flled their bill in the court below to enforce the spécifie per- 
formance of a contract for the conveyance of certain real estate aituated in 
the city of Superior. In 1890 the board of park commissioners of that city 
adopted a plan for a boulevard and park system for the city, extending from 
St Louis bay on the west, easterly and northeasterly to the Bay of Superior, 
a distance of several miles. In the central portion of the system it was de- 
slgned to hâve a large park. The lands of the appellees which form the sub- 
ject of contention hère were situated within the territory embraced by the 
System, and were desired to be acqulred by the city authorities for the pur- 
poses of the proposed park. The city, under the authorlty of its charter, in- 
stituted proceedings for the condemnation of the lands by the exercise of the 
right of eminent domain. Pending thèse proceedings, the parties negotiated 
for the purchase of the lands by the city, which resulted in a contract dated 
Decemtter 16, 1890, between the board of park commissioners of the one 
part and the appellees of the other part, by which the premises were agreed 
to be sold to the city for the price of $33,083.50, payable upon the dellvery of 
a good and valid warranty deed at any time on or before six months from 
that date, with interest at 7 per cent, per annum, which sum the city of 
Superior, by the board of park commissioners, agreed to pay. This contract 
was ratifled and approved by resolution of the common council of the city 
on the 6th day of January, 1891. 

The défendant interposed three pleas to the bUl, In substance as foUows: 
First That previous to the contract the common council had not provided the 
money or funds to discharge the liability created by it, and that there was no 
money in the treasury at the tlme of the exécution of the contract nor at 
the time when the deeds were to be delivered, available to pay the liability 
and indebtedness thereby incurred; and that the common council did not, 
by the resolution approving the contract or otherwise, provide for the collec- 
tion of a direct annual tax sufflcient to pay the principal and interest of the 

' Rehearing pending. 
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indebtedness as It fell due, and whereby, as it was alleged, sald contract was 
Illégal and vold, an(î la violation o|,^^Uon 3.o£ article 11 «f the constitution 
of the State of Wlsconsln. The second plea states the same facts alleged in 
the flra[t!ï>HBa,'With the addltionàl allégation that by .rea«on of the îàilure of 
the common council to malie provision fpr the payaient of the indebtedness 
stated in the contract It was incomï>etènt and illégal for the comptroller of 
the clty to cpuntepsign the contract, oir to countersign any order drawn on 
the treasflr;^ tp lia^date the indeljt^dBess therein stated; and that the con- 
ti-act Wa,8 h()t coùntèr^lèned by ilie coi;ûptroller, and was therefore illégal and 
vbld, Tbe third plea sets forth the pfoyisions, of the ordinances of the city 
créattnffiind defflnîàg the pow^rs andi.dutles of the park commissioners; that 
theteliiid^t it was tHelr duty to filé Wlth!the city derlc of the eity, on or before 
the lit of Novetnbét In each yeat, adetailed statement of the amount of 
monéy that woul(l, In their judgiheni, be needed during the ensuing year 
for the acquisition of parks; that it became the duty of the city clerk there- 
npon to place such çetimate beforétie -common council for its guidance in 
maklOg the annual lèvy for taxes; ttiât the park commissioners did not make 
or aijé aiiy such estlpiate, and that no estimate for the purpose of acquirlng 
lands for the park Was made or plftced before the said common council, or 
was befçrè it or bonsidered by It'iireYlous to the aEeged contract, or at any 
time t^eireafter; atid that during thè month of November, 1890, there were 
no lùôb'eys or funds of any kind in the park fund of the city, and no money 
or ftind,s In the gênerai fund of the city, but that, on the contrary, there was a 
déficit lii the gênerai fund, and that sùch park fund and such gênerai fund 
were the only funds from which the city could hâve legally drawn for money 
to pay for park lands in accordance with the provisions of the city charter. 
Thesé plèas were severally overi'uled by the court, and the défendant ordered 
to plead to the merlts, and, failing therein, the biU was taken pro confesso, 
and a dôo-ee entered agaiflst the city that upon the tender and delivery to it 
of a cpftveyance for the land it should pay to the complainant the sum of 
$38,203.43, the piifchase money of the premises, with interest, and that the 
complainants hâve exécution therefor. 

A. 0. Bumett and P. H. Perkins, for appellant 

A. L. Sanborn (William P. Vilas, of counsel), for appelleea. 

Before :ÇVOODS and JENEINS, Circuit Judges, and SEAMAN, 
District Judge. 

JÉÏTKlNS, Circuit Judge (after stating tke faets). The conten- 
tion of the appellees that the pleas interposed by the défendant be- 
low (appellant hei^) are not before us for review is not well f ounded. 
The plças were set down for argument by the appellees. They 
thereby-confessed the facts stated, and submitted to the court the 
question of their sufaciency in law. Farley v. Kittson, 120 U. S. 
303, 7 Sùp. et. 534 But the pleas are not out of the case, because 
they -rtere overruled. The appellant did not waive its right to 
stand ùpon the pleas by submitting to a decree pro .confesso. This 
appeal authorizes a review of tJie ruling below upon the question 
whether the facts stated in the pleas, or in any of them, are avail- 
ing to dèfeat a recovery upon, or the enforcement of, the contract 
set forth in the bill. 

We will ârst consider the second plea, which goes to the ques- 
tion of the validity of the coûtract because it was not counter- 
signed by the icity comptroller. The question is dépendent wholly 
upon the , provisions of the charter of the city. We must look 
to that charter for the authority of the city to contract, and the 
mode in which that authority is to be exercised. The charter is 
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the source of power. It was said by CMef Justice Marshall m 

Head v. Insurance Co., 2 Cranch, 127, 169 : 

"The act of incorporation is to them an enabling act. It gives them ail the 
power they possess. It enables them to contract; and when it prescrlbed to 
them a mode of contracting, they must observe that mode, or the instrument 
no more créâtes a contract than if the body had never been incorporated." 
Approved, Merrill v. Mo-rticello, 138 U. S. 073, 687, 11 Sup. Ct. 441. 

In construing charters of municipal corporations it is the poiioy 
of the law to require of such corporations a strict observance of 
their power. "Any ambiguity or doubt arising ont of the tenns 
used by the législature must be resolved in favor of the public." 
Minturn v. Larue, 23 How. 435, 436; The Biaghamton Bridge, 
3 Wall. 51, 75; Stein v. Water-Supply Co., 141 U. S. 67, 79, 11 
Sup. et 892. And see, also, Hamilton Gas Light & Coke Co. v. 
Hamilton City, 146 U. S. 258, 268, 13 Sup. Ct. 90. And while 
powers expressly granted or necessarily implied are not to be de- 
feated or impaired by any overstrict construction, yet a power 
cannot be upheld unless it be clearly comprehended within the 
language of the act, or derived therefrom by necessary inplication ; 
and the restriction imposed by the charter upon the exercise of the 
power granted must be upheld in the interest of the public. So 
that every one dealing with a municipal corporation is bound at his 
péril to know the extent of its powers, and the manner provided 
for their exécution. 

We proceed, therefore, to the inquiry whether by the terms 
of the enabling act it was requisite to the validity of the contract 
by the city of Superior that it should be countersigned by its comp- 
tr-oller. The charter of the city is to be found in chapter 152 of 
volume 2 of the Laws of Wisconsin for the year 1889, published 
March 25, 1889. In chapter 5 of the act defining the powers and 
duties of the city comptroller we flnd the following provision, in 
section 27 of that chapter: 

"He shall countersign ail contracts made with the city if the necessary 
funds shall hâve been provided to pay the liability that may be iucurred 
against the city under such contract, and no such contract shall be valid 
until so countersigned." 

In chapter 10 of the act defining the powers aud duties of the 
board of public works (section 71) oceurs the following provision : 

"AU contracts shall be signed by the mayor and clerk unless otherwisH 
provided by resolution or ordinance. Provided, however, that no contract 
shall be executed on the part of the city until the city coiuptroUer shall hâve 
executed the same and made an endorsement thereon showing that sufflcient 
funds are in the city treasury, or that provision has been made to pay tho 
liability that may accrue under such contract." 

Standing alone, and construed without référence to other lég- 
islation, the language of the provisions would seem to be plain 
and unanibiguous, and not open to doubt. By a familiar rule of 
construction, the latter provision, being embodied in the chapter 
entitled "The Board of Public Works," has référence only to those 
contracts of which the board of public works had cognizance and 
coutrol. The former provision is found in the chapter deflning 
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ihe duties of tbe offlcers of the city, is comprehensiTe in its terms, 
and upon the face of it manifestly includes ail contracta made by 
the city whicli ,entail upon the corporation a pecuniary liability. 
This view— wûjcli to us seems clear by the very language of the 
provision— is fortifled by the manifest design of the législature, 
apparent in £^ll the provisions of the act, to inhibit the corporation 
from entering into any contract imposing pecuniary liability upon the 
city, unless and until the common council has provided the neces- 
sary means for the liquidation of such liability. The législature 
sought to impose upon this municipal corporation a restriction 
with référence to the incurring of liability payable out of the in- 
come of the current year, similar to that imposed by the constitu- 
tion of the stateby amendment to section 3, art 11, adopted Novem- 
ber 3, 1874, upoui municipal corporations with respect to their 
bonded indebtedness, which was that before or at the time of the 
incurring of such indebtedness the corporation should provide for 
the collection of a direct annual tax sulHcient to pay tiie interest 
as it matures, and a sinking fund to discharge the principal when 
it should fall due. The charter évinces a consistent, harmonious, 
single spirit and policy governing and regulating the action of this 
municipal corporation, as in fact exists as to ail municipal corpora- 
tions of the State created under the gênerai charter of cities, that in 
respect of ail contracts whereby pecuniary liability is incurred, 
provisiop for payment should be made at or before the time of the 
exécution of the contract The considérations which led to the 
adoption of this policy are apparent in the history of the state 
prior to the adoption of the constitutional amendment. Municipal 
corporations had issued bonds without respect to the value of the 
taxable property within the limits of the corporation, and without 
provision for payment of the interest or principal of the bonds at 
maturity. Indebtedness for municipal improvements within the 
limits had been incurred without regard to the sufSciency of the 
revenue of the current year to meet the indebtedness, and without 
respect to the extent of the burden cast upon the taxpayer. The 
practice had become a scandalous evil. In many instances bank- 
ruptcy had resulted; the public debt of many corporations was 
compromised, and in one or two instances, where the load of 
indebtedness seémed too great to be met, or there was inability to 
compromise, répudiation was resorted to, to avoid the payment of 
just obligations. It was to prevent in the future this unwhole- 
some state of affairs that the policy was adopted by constitutional 
amendment as to bonded indebtedness, and by statute as to indebt- 
edness payable out of the revenue of the current year, that provision 
should be made for payment at or before the time of the incurring 
of the liability. The people of the state and their représentatives 
in the législature sought thus to avoid reckless extravagance, and 
the répudiation of just obligations. We flnd, therefore, throughout 
this act, the manifest design that there should be prior provision for 
the payment of every obligation incurred, and restrictive measures 
to insure such provision. The comptroller is named as the censor 
of the common council and of the several departments of the city 
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govemment He is required, in anticipation of the annual tax 
levy by the common council, to lay before them a detailed state- 
ment of the expenses during the past, and an estimate of the ex- 
penses for the ensuing, fiscal year, and the income of the city for 
that year from sources other than taxation, so that the common 
council may hâve the necessary information to provide adequately 
for the pecuniary necessities of the city during the coming year. 
He is also to report monthly the condition of the aeveral funds of 
the city and of ail outstanding contraets and claims which may be 
payable out of each fund. He shall examine and countersign ail 
city orders issued for the payment of obligations of the city before 
the same shall be valid. He shall not countersign such orders be- 
fore the money is in the treasury to pay the same. Section 27. 

We find further illustration and confirmation of this view in 
the provisions of chapter 15, treating of eminent domain. The 
common council of the city is authorized by section 165 to estab- 
lish a board of park commissioners, and to prescrlbe their powers; 
and by section 167 is granted full power to legislate with référence 
to public parks, provided, however, that no park should be estab- 
lished at the expense of the city unless the proposition was flrst 
submitted to the vote of the electors at an annual city élection, and 
adopted by a majority vote in its favor. By chapter 6, § 34, 
subd. 29, the common council is empowered to acquire by gift, 
grant, devise, donation, purchase, or condemnation lands for public 
parks, and by section 103, c. 13, the common council is vested with 
authority to issue bonds for the acquiring of public parks, subject 
to the constitntional provision that the amount thereof, together 
with ail other indebtedness of the city, less sinking funds on hand, 
shall not exceed 5 per cent, of the assessed valuation of the city 
at the previous assessment. The city may also, under chapter 
15, institute proceedings in court for the condemnation of lands 
necessary to be taken for a public park, or for other public use. 
Section 133 provides that within three months after any judgment 
of condemnation the common council shall cause an assessment 
of damages and of beneflts to be made chargeable upon the property 
supposed to be benefited thereby. Such assessment is to be con- 
flrmed by the oommon council, or that body may by resolution 
abandon the condemnation proceedings. In case of neglect for 
three months to order such assessment of benefits and damages, or 
to confirm such an assessment, and make provision for paying the 
exoess of damages over benefits within one year after the entry of 
judgment of condemnation, the condemnation proceedings shall 
be deemed to hâve been abandoned. Section 128 of that chapter 
provides that if the city shall not, within one year after the entry 
of a judgment of condemnation, cause the benefits and damages by 
reason of such condemnation to be assessed, and shall not hâve 
in the proper fund available for that purpose sufiicient to pay the 
excess of damages over beneflts, the condemnation proceedings shall 
be deemed to hâve been abandoned. The comptroller is required 
at the expiration of the year to furnish, upon demand, to the mayor 
or other proper olHcer of the city, a certificate showing whether 
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there was at the end of sueh year in any fund of the city available 
for that purpose a sum sufflcieat to pay such excess of damages 
over benefits. If it shall appear that there is in any fund a suf- 
flcient sum available for that purpose, then the city may take pos- 
session of the land condemned, and an order may issue for payment 
to the persons entitled thereto. 

The ordinance deflning the powers and duties of the park com- 
miésioners (section 195, Principal Ordinances) otherwise désigna ted 
as "City Ordinance No. 39, § 3," provides that on or before the Ist 
day of Nov-ember in each year the board of park commissioners 
shall file with the city clerk a detailed statement of the amount of 
money : which will in their judgment be needed during the ensuing 
year for the acquisition, ; care, and improvement of parks; and 
this estimate the city clerk shall place before the oommon council 
at the time the common council shall receive the estimâtes of city 
officers fts required by section 110 of the city charter, so that the 
comjaapn council may be gnided thereby in making the annual levy 
of taxes. Section 110, therein referred to, requires estimâtes by 
the bo^rd of public works and board of éducation of the amount 
of money necessary for the ensuing fiscal year in their respective 
departments; by the city comptroller the statement of the several 
amounts required by the police department, flre department, and 
général fund, aiid for purpose of paying interest for the ensuing 
year on the public debt and 5 per cent, of the principal thereof. 
Thus it wjll be seen that full provision is made by law for the 
ascertaj.nment in advance of ail payments necessary to be made 
by the city during the ensuing fiscal year, and for the levy of taxes 
for payment thereof, and the design is apparent that no monetai'y 
obligation shall be incurred not so provided for; and as a further 
restriction upon the incurring of indebtedness the charter provides 
that ail contracta involving pecuniary liability made by the city 
shall be invalid unless countersigned by the city comptroller. We 
observe nothing on the face of this statute which restricts the 
language to contracts of any particular department of the city 
government, or, as is claimed, to contracts made by the board of 
public Works. The fact that we find in the charter treating of the 
board of public works an express provision prohibiting the exécu- 
tion of such contracts by the mayor and clerk until the city comp- 
troller shall hâve certifled thereon that sufficient funds are in the 
treasury, or that provision has been made to pay the liability that 
may accrue, does not restrict the language of the gênerai provi- 
sion that ail contj-acts of the city shall be void unless countersigned 
by the comptroller. It is contended that the term "such contracts," 
used in the section deflning the duties of the city comptroller, 
refers to the contracts of the board of public works. We conceive 
this contention to be unfounded. The term manifestly refers to the 
contracta previously mentioned, namely, such contracts as entail 
pecuniary responsibility upon the city; and we think it would be a 
strained construction of the statute otherwise to limit it. The 
term "ail contracts" is comprehensive, and is not to be limited un- 
less used in a connection which clearly shows that such limitation 
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was intended. It is not so used hère, but is found stated in a 
gênerai provision touching the powers and diities ot the city comp- 
troller with respect to ail fluancial aiîairs of the city. Lord Coke 
said (Bonham's Case, 8 Coke, 117): "The hest expositor of an act 
of parliament in ail cases is acts of parliament themselves." We 
should be doing violence to the language employed to restrict the 
provision to contracts entered into by the board of public vfcforks. 

This conclusion is further fortified by référence to chapter 124 
of the Laws of 1891, being "An act to revise, consolidate and 
amend chapter 152 of the Laws of 1889, entitled 'An act to incor- 
porate the city of Superior.'" The législature, in section 27 of 
that act, treating of the powers and duties of the oomptroller, pro- 
vides as follows: "He shall examine and countersign ail gênerai 
and improvement bonds." There would seem to hâve been some 
question whether the original charter required the comptroller to 
exécute such bionds, the improvement bonds being supposed by 
some to impose no liability upon the city, but to be chargeable 
only upon the property of individual taxpayers, — a claim subse- 
quently proven unfounded (Fowler v. City of Superior, 85 Wis. 411, 
54 N. W. 800), or to refer to bonds of the city payable at the expira- 
tion of a term of yeairs. To make the matter certain, this provision 
was made by way of amendment, tbus emphasizing our conclusion 
that ail contracts of every kind involving pecuniary liability upon 
the city of Superior were designed and intended to be counter- 
signed by the comptroller; otherwise this anomaly would resuit: 
that countersigning is essential with respect to the bonded indebted- 
ness and with respect to the obligations contracted through the 
board of public works, and not necessary with respect to contracta 
made by the board of park commissioners or by the common coun- 
cil. This would be in dérogation of the gênerai spirit and policy 
of the law and of the manifest design of the législature to restrict 
the power to contract when no provision had been made for the 
payment of.the liability incurred, and in enforcement of such re- 
striction to require as a condition to the validity of such contract 
that it be countersigned by the comptroller. In an able and in- 
génions argument, the construction contended for is sought to be 
enforced by construing this provision of the charter in the light of 
chapter 326 of the Laws of Wisconsin for the year 1889, approved 
April 8 and published April 12, 1889, being "An act dividing cities 
into classes, and providing for their incorporation and government." 
It is claimed that this act, though passed subsequently, formed a 
mode! for the charter of the city of Superior; and it is properly 
insisted that under a familiar principle of construction weight 
should be given to the construction which the législature passing 
the same has put thereon, either in other parts of the same act or 
in other acts relating to the same subject-matter. Milwaukee Co. 
V. Ehlera, 45 Wis. 281, 295. It becomes necessary, therefore, to in- 
quire whether, in the light of that act, the provisions of the act in 
question should reçoive a différent construction from that which 
is required by the language of the act, and should be limited to con- 
tracts made by the department of public works. This gênerai 
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charter of cities (chapter 326) by its terma does not aftect any city 
then incorporated, unless it bè adopted in the manner therein 
proTided, and does not apply to the city of Superior. It is, how- 
ever, properly invoked by counsel for considération as an act in 
pari matéria for the purposes of interprétation. A caref ul compari- 
son of the two acts leaves no room for question that the charter 
of the city of Superior, although prior in passage and publication, 
wa« iii fact alniost literally, and with Ohinese fldelity, largely copied 
from that part of the gênerai charter of cities referring to cities of 
the second class. It is part of the history of the state that this 
chapter 326 was prepared by a commission appointed by the légis- 
lature of 1887, and reported to and adopted by the législature of 
1889. The act divided the cities of the state, or those which should 
adopt the provisions of the act, into three classes: First, those 
containing a population of 40,000 or over; second, those containing 
a population of 10,000 and over and under 40,000; third, those con- 
taining a population of 2,000 and over and under 10,000, The act 
provides, as to cities of the first and second class, for a comp- 
troUer and a board of public works. In cities of the first class 
the comptroller is not a member of that board. In cities of the 
second class he is a member ex offlcio. The charter of the city 
of Superior embraces those provisions of the gênerai charter touch- 
ing cities of the second class. With respect to the duties of a 
comptroller in cities of the first class, the act (section 44) provides: 

"He sball examine ail estimâtes of public work to be done made by the 
board of public works and ail contracta made by them, and shall counterslgn 
the same If they are légal and If the necessary f undS shall bave been pro- 
vided for the proposed vrork, and no contract shall be valld unless so coun- 
tersigned." 

The act provides in respect to the duties of comptrollers of 
cities of the second class (section 45): 

"He shall counterslgn ail contracts made with the elty if the necessary 
funds shall hâve been provided to pay the liabilities that may tave been In- 
curred against the city under such contract, and no such contract shall be 
valid unless so counterslgned." 

In the chapter treating of the board of public works (chapter 
11, § 93) it is provided as foUows: 

"Ail contracts shall be signed by the mayor and clerk unless otherwise pro- 
vided by resolution or ordlnance. Provided, however, that no contract shall 
be executed on the part of the city until the city comptroller shall hâve coun- 
terslgned the same and made an endorsement thereon showlng that sufllcient 
fundS are in the city treasury, or tiiat provision has been made to pay the 
liability that would accrue under such contract" 

It will be observed that the two provisions last quoted are 
idehtical with the provisions in section 27 and section 71, respec- 
tively, of the charter of the dty of Superior. It is insisted that, 
as the same reasons and necessity supposedly existed to require 
the oorriptroller of cities of whichever class to counterslgn ail 
contracts màde by a city, and as the provision in respect of cities of 
the first class requires the comptroller to counterslgn only those 
contracts made by the board of public works, that the provision 
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ia respect to cities of the second class that "no such contract shall 
be valid unless so countersigned" refers necessarily to the same 
class of contracts mentioned in the provision with respect to cities 
of the first class, and that such construction should be applied 
under the circumstances to the provision of the charter of the city 
of Superior. We cannot give such construction to thèse provisions 
without a straining and contortion of the language of the two 
provisions that would be without warrant or justification. The 
language of the two provisions is quite différent. In cities of the 
first class the comptroller shall examine ail estimâtes of work to 
be done made by the board of public works, and ail contracts 
made by them. This provision is wanting in respect of cities of 
the second class, because, it is insisted, in the latter class the comp- 
troller is a member of the board of public works, while in the former 
he is not In the former case the language is, "He shall counter- 
sign the same if they are légal." This language is wanting in the 
provision respecting cities of the second class. "And if the neces- 
sary funds shall hâve been provided for the proposed work, and no 
contract shall be valid unless so countersigned." This clearly 
limita the provision to the contracts of the board of public works. 
But in case of cities of the second class the comptroller is to 
countersign "ail contracts made with the city if the necessary 
funds shall hâve been provided to pay the liabilities that may hâve 
been incurred against the city under such contracts, and no such 
contract shall be valid unless so countersigned." The language hère 
is broader and more comprehensive than in the former provision. 
The term "no such contract" has référence to and comprehends con- 
tracts which shall entail a liability upon the city, whether made 
bj the board of public works or otherwise. We do not under- 
stand why the législature made this distinction in respect to the 
duties of the comptroller in cities of the first class and in cities of 
the second class; why it required in the one case that ail contracts 
should be countersigned, and in the other that only contracts made 
by the board of public works should be countersigned. But it is 
not our duty, because we cannot perceive the reason, to say that the 
législature had no reason. The power was lodged with the légis- 
lature to make the distinction, and it is not within our province 
to give to the language employed a restricted meaning in the case 
of cities of the second class because the législature failed to give 
the same power and impose the same restriction upon its exercise 
in the case of cities of Ûie first class. We hâve no more right to 
restrict the language in the one case than we hâve to enlarge the 
scope and meaning of the language employed in the other case. 
We can only say, "Ita scripta est," and give to the language em- 
ployed its natural meaning. 

We are constrained to the conclusion that the provisions of the 
«harter require that aJl contracts involving the outlay of money 
made by the city must be countersigned by its comptroller, and 
that, therefore, failing such countersigning, the contract in ques- 
tion was void. It is clear to us that the provisions of the law are 
explicit, and are not to be set aside by construction. If the cou- 
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demaation procêodings' had proceeded to judgment, the appellees 
would hâve been ia no better pligiit tban they are now. There 
had been no proviaîon made for paymettof the amount that might 
hayejbeen awarded as the value of their land, and there was na 
conipûlsion of law so to provide. The proceedings, therefore, by 
the v*!Bry tenns of the charter, would hâve fallen to the ground. 
Contraçting with a municipal corporation, they were bound to 
know the estent of the powers granted, and the mode in which 
they should be exerciaed. They retain their land, and hâve lest 
nothing, unless it be in failing to receive a price which the city 
authorities unlawfully contracted that the city should pay. The 
concltiSion to which we bave arrived renders it unnecessary to 
consider the questions preSçnted by thè other pleas. The judg- 
ment ; will be reversed, and the cause remanded, with instructions 
to sustain the second plea and to dismiss the Mil. 



WAGH^JSETT NAT. BAîîK v. SIOUX GITÏ STOVH WORKS (HUB- 
BAED et al., Interveners). 

(Circuit Court, Ni B. lowa, W. D. ' OCtober 13, 1894.) 

1. CHATTEIi MORTGAGE— Enitoi^cbment again^t Letying Crbditobs— Estoppbu 
Whëçe a bank buys notes of the payée on the faith of a statement by 
the làttfer that the inàker has a large capltel, and is doing a prospérons 
buslUftSS, ' when in fact-sueh payée: holds tinrecorded chattel mortgages 
secnrii(g such notes and qthers on ail the property of the makers for an 
aggregàjte amount gres^ter than the actnal value of the property, of which 
thé Watik bas no knoWledge, the mortgftgee and Its assignée for the ben- 
eflt 6Ï credltors are ^topped to set tip suéb mortgages to defeat an; 
attachîflent by the bank', levléd after the mortgages are recorded. 

3. Samb. ■■' 

Ih^ facts tiiat the otber ereditors of the ;mprtgagor represented by the 
assignée are hold.ers of other notes seeui-ed by the mortgages, that when 
they ^urchased the notés they had no knowledge of such mortgages, 
and tbat they had no knowledge of, and dîd not consent to, the fraudu- 
lerit àcts of the mortgagee, will not enable the assignée to avoid such 
estoppelas against the bank, which does not consent to assume the posi- 
tion of &, benefleiary of the mortgages. 

This wâs a bill by the Wachusett National Bank, flled in proceed- 
ings for the appointment GÎ a receiver of thè Sloux City Stove Works, 
in which É. H. Hubbatd, assignée for beneflt of ereditors of the 
Union I^àn & Trust Company, was appointed stidh receiver, to 
settle priôrity of liens, and attacking the validity of certain chattel; 
mortgages executed by the stove works to the trust company. 

Wm. Milchrist and Syan, Lawrence & Swan, for complainant 
Wright, Hubbard & Bevington, for interveners. 

SBtlÈiiS, District Judgp. , The questions in dispute in this pro- 
çeedîçig grôw out of the following st^te of facts: The Daniel E. 
pàri^h.Sjbove Company, in the yéar 1892, and prior thereto, was^ 
a cdjEïj^r^tipn created under the laws of the state of lowa, and was 
engagèîd in a» extensive mantifacturing business at Saoux City. 
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For the purpose of procuring money to be use<i in its business 
from tirae to time, it entered into a contract with the Union Loan 
& Trust Companj', of Sioux City, under date of May 17, 1892, 
whereby it was agreed tliat the stove-works company should exe- 
€ute and deliver to the trust company its three several promissory 
notes,— one for |75,000, one for $25,000, and one for f 100,000,— 
ail payable on demand, the first-named note to be secured by the 
deposit of flrst mortgage bonds, the second note to be secured by 
a mortgage upon its real estate, fixtures, and machinery, and the 
third note by a chattel mortgage upon ail the personal property of 
the corporation, including after-acquired property and manufac- 
tured goods. In the contract it is declared that "the purpose of 
giving said notes and securing the same as aforesaid is to enable 
the said party of the flrst part to procure a Une of crédit with the 
said party of the second part, and to borrow money on said notes 
and securities within the limits of said two hundred thousand 
dollars;" it being further agreed "that said notes, and the securi- 
ties put up to secure them, shall stand and remain in thehandsof the 
said party of the second part to secure any adTances now made or 
that may be made hereafter, during the continuance of this agree- 
ment, by the party of the second part to the party of the flrst part, 
and the said notes and securities so put up shall stand and remain 
as security for any renewal of said adTancement, or change in 
said advancements, the, purpose of said securities being to secure 
any debt within the amount of said notes that may be due and owing 
the said party of the second part from the party of the flrst part 
at any time during the continuance of this agreement by reason of 
any advancement that may be made by the party of the second 
part to the party of the flrst part and not repaid." Subséquent 
to the date of this agreement the corporate name of the stove- 
works company was changed to that of the Sioux City Stove Works. 
In pursuance of the arrangement between the parties, the stove- 
works company, on the 17th day of May 1892, executed its three 
promissory notes for the sums of |25,000, |75,000, and $100,000, de- 
livered to the trust company $75,000 of its flrst mortgage bonds, 
and executed and delivered to the trust company two mortgages 
covering substantially ail the personal property of the corporation. 
Subsequently, on the lOth day of January, 1893, the Sioux City 
Stove Works executed its promissory note, payable on demand, to 
the order of the Union Loan & Trust Company, for the sum of 
$175,000, and to secure the same executed a chattel mortgage upon 
its Personal property, it being therein declared that: "The inten- 
tion of this instrument being that this note and this mortgage shall 
stand as f ull security for any advances made by said Union Loan 
& Trust Company to said Sioux City Stove Works upon said note 
and mortgage in addition to the said sums of money advanced by 
said Union Loan & Trust Company to this company under the 
previous note and mortgage made by this company to the said 
Union Loan & Trust Company." It appears that the trust company 
did not, from its own funds, advance or loan any sum to the stove- 
works company, but from time to time the latter company executed 
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its promissory notes, génerally for the sum of $5,000 éach, payable 
to the order of the Union Loan & ïmst Company, which notes 
thé latter company would Indorse and sell to banks located 
in différent sections of the country, and the money thus obtained 
would be paid to the stove-works company. On the 25 th day of 
April, 1893, the Union Loan & Trust Company, being insolvent, 
executed to E. H. Hubbard an assignment of its property for the 
beneflt of its creditors, under the provisions of the statute of lowa 
upon that subject. Upon entering upon the trust thus created, the 
assignée found that the several chattel mortgages executed by the 
stove-works company as hereinbefore stated had not been flled for 
record, and thereupon, on the said 25th day of April, 1893, the 
assignée caused the same to be flled and recorded in the proper 
office in Woodbury county, and at once took possession of the 
property therein described. It also appears that in February, 
1893, the Wachusett National Bank of Fitchburg, Mass., purchased, 
through the Union Loan & Trust Company, three notes for |5,000 
each, executed by the Sioux City Stove Works, and coming due 
August 7, 8, and 9, 1893, thèse notes being payable to the order of 
the trust company, and being indorsed by it. On the Ist day of 
May, 1893, the Wachusett Bank brought an action at law in this 
court, aided by a writ of attachment, upon thèse notes against 
the maker thereof, and the writ of attachment was duly levied upon 
a large amount of the personal property of the stove-works company, 
which was then in the hands of B. H. Hubbard, assignée of the 
Union Loan & Trust Company. On the 2d day of June, 1893, a 
pétition on behalf of creditors was flled ,in this court, asking the 
appointment of a receiver to take possession of the property of 
the stove Works, and on the day named E. H. Hubbard was ap- 
pointed receiver, and the property of the stove works was placed 
in his hands for the beneflt of ail interested, including the property 
levied on under the attachment process in favor of the Wachusett 
Bank. For the purpose of settlitlg the rights of the parties, the 
Wachusett National Bank flled a pétition in the proceedings for 
the appointment of a receiver, setting forth the lien claimed by it 
under the attachment process, and asking the court to direct the 
payment of the sums due it, as evidenced by the judgment obtained 
in its action at law on the notes issued by the stove-works com- 
pany. Thereupon E. H. Hubbard, as assignée of the Union Loan 
& Trust Company, intèrvened in said proceedings, and flled a péti- 
tion setting up the giving the notes and chattel mortgages to his 
assigner by the stove works, and averring that the lien created 
thereby was superior in law and equity to the lien of the Wachusett 
Bank in favor of the parties who had purchased the notes of the 
stové Works indorsed by the trust company; and several of the 
banks Who are owners of thèse notes hâve likewise intervened for 
the protection of their rights under the chattel mortgages executed 
to the Union Loan & Trust company. The question at issue is 
whether the lien created by the levy of the attachment in favor of 
the Wachusett Bank is superior at law or in equity to that created 
by the exécution of the chattel mortgages. 



WACHUSETT NAT. BANK V. BIOUX CITY STOVE WORKS. 869 

It Is well settled that the lien of a cliattel mortgage as against 
third parties witliout actual knowledge of its existence dates from 
the time when it is flled for record in tlie proper county. Allen v. 
McCalla,25 Iowa,464; Bacon v, Thompson, 60 Iowa,284,14 N. W. 312. 
As it is admitted that the chattel mortgages had been duly filed for 
record in the proper county on the 25th day of April, 1893, whereas 
the writ of attachment in favor of the bank was not sued ont until 
May 1, 1893, it follows that at law the lien of the mortgages ante- 
dates and is superior to that of the attachment. Are the equities 
of the situation such that the lien of the mortgages should be 
postponed and be held inferior to that of the attaching creditor? 
On behalf of the Wachusett Bank it is claimed that the trust Com- 
pany intentionally withheld the mortgages from record, concealed 
the fact of their existence, and misrepresented' the business and 
flnancial standing of the stOTe works in order to induce the bank 
to purchase the notes of the stove works; and therefore the 
bank is entitled to estop the trust company, and ail parties claim- 
ing under or through it, from asserting the priority of the lien 
under the mortgages. The évidence in the case clearly shows 
that the trust company did intentionally withhold the mortgages 
from record, and when negotiating the sale of the notes of the 
stove works to the bank it represented that "the stove works hâve 
a capital of $200,000. Their plant is a very extensive one, covering 
over seven acres of ground, and the company is doing a prospérons 
business," — ^these statements being contained in a letter dated 
January 27, 1893, and upon the faith thereof the bank bought the 
notes. Under thèse circumstances, if the question was simply 
between the bank and the Union Loan & Trust Company, it would 
be most inéquitable and unjust to permit the trust company to 
assert and maintain the superiority of the lien, created by the 
mortgages to it, as against the equity existing in favor of the bank, 
growrng out of the fact that the bank had been induced to purchase 
the notes of the stove works on the faith of the représentation made 
by the trust company that it was doing • a prospérons business, 
when in truth the trust company then held unrecorded mortgages 
covering the entire property of the stove works, and for an aggre- 
gate amount greater than the actual value of the property. Blenn- 
erhassett v. Sherman, 105 U. S. 100; Goll v. Miller (lowa) 54 N. 
W. 443. 

It is, however, eamestly contended by the assignée that the facts 
in this case are such as to take the case out from the opération 
of the gênerai rule recognized in the cases just cited, it being 
claimed that in fact the Wachusett Bank is one of the beneflciaries 
under the mortgages, and therefore cannot object to the enforce- 
ment of the lien thereof for the common beneflt of ail ; and, f urther, 
that the real beneflciaries are the other creditors who now hold 
the notes of the stove works, and that thèse parties were ignorant 
of the acts of the trust company, did not consent thereto, and should 
not be estopped thereby. In the agreed statement of facts it is 
admitted that the bank had no knowledge of the existence of the 
mortgages executed to the trust company until after they were 
V. 63F.no. 3— 24 
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reçfir<ied, unless such knowledge is inf érable from a statement con- 
taineq: in the letter of the trust Company forwarding the notes to the 
bank, in which, following a description of the notes, it is said "Ail 
being amply secured by good collatéral." It is entirely clear that 
the bank must hâve regarded this as a statement in regard to 
collatei?als held by the trust company to protect it, in that it 
indorsed the paper, for the bank had already agreed to take the 
notes upon the faith of the statements contained in the previous let- 
ter of January27,1893,in which it is not stated that the stove-works 
notes were secured in any manner, and the bank never made anr 
inqulry about any security, collatéral or othervi^ise, but simply took 
the paper on thè strength of the names of the maker and indorser; 
and therefore it cannot be held that the bank was chargea with 
any knowledge of the actual existence of the chattel mortgages, or 
that it must be deemed to be one of the beneflciaries of the mort- 
gage security, unless it has consented to assume that position. The 
mortgages, in terms, are given to secure only indebtedness due 
the trust company, and while, in equity, creditors may obtain the 
beneflt thereof, they cannot be compelled to recognize the mort- 
gages as existing for their bénefit. If the mortgages had been 
execated to the trust company as a trustée for the comraon benefit 
of the Wachusett Bank and the other holders of the notes of the 
stove Works, then there would be very great force in the argument 
that no one of the common beneflciaries could repudiate the instru- 
ment and cstop hia cobeneflciaries from asserting the validity of 
the lien creàted thereby, on the ground that the mortgages had not 
been duly recorded; but that is not the actual situation. The 
only parties to the mortgages are the stove works and the trust 
company, and the security created thereby is expressly declared 
to be for the protection of the trust company. The creditors now 
representéd by the assignée of the trust company can claim an 
interest in fhe security only on the principle of subrogation. The 
trust company, by indorsing the paper of the stove works, has 
become liable thereon to the creditors, and therefore has the right 
to apply the securities to the payment of the stove-works notes. 
In equity the creditors who hâve the légal right to look to the 
assets of both the maker and indorser for payment are entitled to 
be subrogated to the rights of the trust company in regard to the 
securities held by it. Sheld. Subr. § 154 This is, however, an 
equity bàsed npon the right of the surety, and to be worked out 
through it Hall v. Kailroad Go., 13 Wall. 367; Eailway Co. v. 
Jurey, lit U. S. 584, 4 Sup. Ct 566; Phoenix Ins. Co. v. Erie & W. 
Transp. Co., 117 U. S. 312, 6 Sup. Ot. 750, 1176. In Sheldon on 
Subrogation (section 157) it is said: 

"It is generajly considered that, while the créditer has the right to be sub- 
stituted té the place of the surety in a case in which the créditer haa given 
Indemnity to thé surety, yet the creditor's right must be measured by that 
of the surety. • • * If the surety holds the property only by a con- 
veyance which is fraudulent as against the gênerai creditors of the princi- 
pal debtor, the creditors' right can be no bettor than that o£ the surety, and 
will not prevail against the principal's gênerai creditors." 
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In the agreed statement of facts ît is stipulated that the holders 
of the notes of the stove-works company bought the same without 
actual knowledge of the existence of the unrecorded mortgages. 
They did not rely thereon in buying the notes, and therefore the 
only hold they now hare upon the security created thereby is by 
claiming through and under the trust company, and in so doing they 
occupy no better position than that of the trust company; and as, 
against that company, the Wachusett Bank could undoubtedly 
plead and maintain an estoppel on the grounds already stated, it 
follows that such estoppel is aiso good against the assignée of the 
trust company and the creditors who now seek to avail thernselves 
of the beneflt of the mortgage securities. 

It further appears that certain portions of the buildings owned 
by the stove-works company were boarded off and called warehouses 
A, B, and C, and therein, from time to time, were stored the manu- 
factured products, and warehouse receipts were issued and delivered 
to the Union Loan & Trust Company; but the real object of so doing 
is not made clear, and I can see nothing therein that affects the lien, 
rights, or equities of the Wachusett Bank. It follows, therefore, 
that the bank is entitled to hold the attached property as against 
the claim of the assignée of the Union Loan & Trust Company, and 
as against the claims of the creditors of the stove works based 
upon the chattei mortgages executed to the trust company, and is 
entitled to an order directing the receiver to pay the amount due 
the bank in préférence to the assignée and other créditons. 



GORRELL V. HOME LIFE INS. CO. OF NEW YORK. 

(Circuit Court of Appeals, Seventh Circuit October 1, 1894.) 

No. 158. 

1. NegotiabijK Instruments — Plba — Ultra Vires— CoKPOnATioNS. 

In an action upon a note payable to an Insurance company, a plea that 
the talïing of sucli a note was an ultra vires act is not good. 

2. Same— Pahol Evidence to Vary Note. 

Oral évidence is not admissible to show that a note absolute in Its terms 
Is payable only out of a particular fund. 

8. Same— Evidence — Lbtter. 

A note by which the maker agreed to pay a certain sum of money, and 
to allow certain commissions accruing to him to be retained by the payée 
on aecount of the note, was sent by the payée to the maker for signature 
in a letter In whlch the payée wrote that the note, "as you will see, we 
hâve made payable from your commissions." Held, that the letter merely 
called attention to the provisions of the note, and did not make it payable 
only out of the commissions. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Assumpsit by the Home Life Insurance Company of New York 
against William F. Gorrell. Plaintiff obtained judgment Défend- 
ant brings error. 

The circuit cocrt directed a verdict and gave judgment against the plain- 
tiff In error for $0,088.57. Besides the common counts In assumpsit, the 
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decltyatlon contained a spécial count tn support of which the followlng 

promlssory note was adduced In évidence: 

"$7,500.00. March 19, 1891. 

"On dema^id, after date, I promise to pay to the order of Home Life In- 
surance 06. seventy-five hundred dollars, at its office, 254 Broadway, N, Y. 
City. Value received, wlth interest at six per cent per annum. And I 
further agrée to allow ail renewal commissions accruing to my account on 
and after January Ist, 1892, to be retalned by sald company, to be applied 
to the liquidation of this obligation. William F. Gorrell." 

Indorsed: "Dec. 14/91, interest paid to Dec. 19/91. $337.50. Dec. 14/91, 
pald on account $112.50. Jan. 4/92, paid $1,000. Feb. 2^92, paid $1,000." 

To the spécial count the plaintifC in error presented four si>eclal pleas: 
First (in substance). That the Home Life Insurance Company is a corpora- 
tion of New York, and does Insurance business in Illinois without being 
organized under her laws or the laws of the United States as a banklng 
institution, and that the note sued on was executed in Illinois for money 
loaned to the plaintifl in error In Illinois. Second. That the défendant in 
error was organized in New Yorls as a life Insurance corporation, and not as 
a banklng corporation; that by the law of New York no corporation not 
expressly Incorporated for banklng purposes possesses the power to dis- 
count bills, notes, or other évidences of debt; and that this cause of action 
arises out of the fact of the défendant In error havlng discounted the note 
In suit Third. That the défendant in error, organized under the laws of 
New York for the purpose of Insuring lives, and to grant, purchase, or dis- 
pose of annultles, giving pollcy holders an interest In the profits of the Com- 
pany, was authorized to loan to pollcy holders a sum not exceedlng one- 
thlrd of the annual premium of the policies held by each, and to secure the 
loan by the pledge of the pollcy and the profits accruing thereon, and to 
invest other funds and accumulations in such manner as then was or might 
be thereafter prescrlbed by law; that when the note in suit was made It was 
the law of New York that life Insurance companles might loan surplus 
moneys upon the security of mortgages of real estate in New York, or within 
flfty miles of the boundary thereof ; that the note sued on was never secured 
by mortgage on realty, or in any manner except as shown upon its face; 
and that the money so loaned exceeded by more than one hundred times 
the one-thlrd amount of the annual premium of any pollcy of the company 
held by the plaintiff In error. Fourth. That the note was without considér- 
ation because the plaintifC in error was the gênerai agent of the défendant 
in error, and received the money upon an agreement that it should be ex- 
pended in solicittng business for the company; that it was so expended; 
and that the note was to be pald only out of renewals which should accrue 
to the crédit of the plaintiff in error. To thèse pleas a gênerai demurrer 
was interposed and sustained, whereupon the plaintiff in error pleaded the 
gênerai issue. The évidence in the case conslsted of the note descrlbed in 
tiie déclaration, and a verifled computation of the amount due upon it, and 
of the followlng correspondence ofCered in défense: 

"New York, March 11, 1891. 
"W. F. Gorrell, Chicago— Dear Sir: We do not wlsh to make loans on 
farm lands. If we were to do so, we could soon place ail the money we hâve 
in that class of securitles. We will loan you to the extent of $7,500 at 6 
per cent, taking your note secured by your renewal interest, leaving you 
free to use the money as may appear advantageous to you. This is the 
same ofEer as was made to you on January 26, last when you proposed get- 
ting an application for $10,000 Insurance, which afterwards fell through; 
and, if you should now succeed in getting some applications by those means, 
we wlsh to remind you of the conditions then named as to the necessity of 
a full and rlgid examlnatlon by some allopathie physician of high standing. 
"Yours, truly, Charles A. Townsend, Président" 

"March 16, 1891. 
"Mr. W. F. Gorrell, Chicago— Dear Sh:: We had expected that the money 
asked for would only be requlred as you gave us the spécifie amounts of 



GOEREI,L V. HOME LIFE INS. CO. 373 

the mortgages you might from time to time think it désirable for yourself 
to invest in, but nevertheless will send tlie $7,500, on your slgning and 
retuming us the inclosed note, which, as you will see, we hâve made payable 
from your renewal commissions maturing from and after the flrst of Jan- 
uary next. As a matter of record, we asli you to f urnish us a statement of 
location and description of the property in which you invest. 

"Yours, truly, Charles A. Townsend, Président 

"The date is to be fiUed In before signature." 

"August 19, 1891. 

"W. P. Gorrell, Chicago, Illinois— Dear Sir: . As to the payment of In- 
terest on your note, we will receive It at any time you choose to send It, but 
can malîe no conditions as to its payment before it Is due. We hâve so 
much money to invest that we can make no discounts for prepayment of 
any funds due us. * • * George H. liipley, Vice Président." 

"Chicago, Illinois, December 16, 1891. 
"0. A. Townsend, Président, New York— Dear Sir: According to the 
terms of my note for $7,500, most of which I hâve loaned at six per cent 
interest, I am to pay it out of the renewals after January Ist, 1892. I hâve 
given the matter considérable thought the last few days, and it does seem 
to me that this will cause a good deal of extra clérical work both hère and 
there. I would like to pay It a thousand dollars at a time, if it would suit 
you just as well. That is, every time I get a thousand dollars I will send 
you check for same, and It would not take long this way to pay it ofE en- 
tirely. I will hâve a thousand dollars In a very few days, and will be glad 
to hand it to you, if you will accept it. Please advise me. I can now 
place $3,000, at C per cent, on a good in^m in Champaign county; but I 
do not hâve the fund to do It myself, and I wish you would furnish that, 
as I will be responsible for every dollar. • • * 

"RespectfuUy, William F. Gorrell." 

"New York, December 18, 1891. 
"Mr. W. F. Gorrell, Chicago— Dear Sir: With regard to your Personal 
note for $7,500, you can, if you prefer, send us, as you propose, the $1,000 
on account of it; and we will thon take a new note for $6,500, puttlng the 
clause as to Its reimbursement from renewals further ahead, as sults your 
•convenience. For the présent this is ail we can do in this direction. 

"Yours, truly, Charles A. Townsend, Président" 

"December 21, 1891. 
"C. A. Townsend, Président, New York— Dear Sir: I note what you say 
In your kind favor of the 18th, and I thank you, indeed, for the favor. I 
will send you a thousand dollars in a short time, and will then advise you 
what to do. 

"RespectfuUy, W. F. Gorrell." 

1 "January 2, 1892. 

"Mr. O. A. Townsend, New York— Dear Sir: I enclose you check for 
^1,000, for which please give me crédit on my note, and please let It stand 
just as It is now. I will hâve it paid in a very short time, and it will 
save making any new note, as I don't want to do that 

"RespectfuUy, W. F. Gorrell." 

It was also shown that Gorrell had been the agent at Chicago of the 
Home Life Insurance Company, and that on the 27th of June, 1892, his 
agency ceased; that the note In suit was sent hlm by the président of the 
Company with the letter of March 16th, and was signed by him on the 19th,— 
the date having been inserted by hlm in a blank left for that purpose; and 
that the amount of the crédits indorsed on the note, $2,112.50, contained ail 
hls renewal commissions received from January 1, 1892, until he ceased to 
be the agent of the company. The court refused to admit proof of conver- 
sations between Gorrell and the président of the Insurance company, had on 
January 28, 1891, and in February foUowing, to the elïect and to show "that 
It was agreed that Mr. Gorrell should borrow $7,500 of the défendant in 
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éÈror; «nd lltiTérft the same In the West In éùch maaneir as to procttre policy- 
holdere for the company; that Gorrell èxpressly stated to the président that 
hé wonld not take the money unless It should be repald ont of renewals 
coUécted by hlm as agent out of the business; that the président agreed to 
this condition;: and that the plaintlif in error would not hâve made Invest- 
ments whleh he did with this money, exceptlng upon the faith of this 
agreement" .' 

W, A,.;Sbaw, John Stirlen, Samuel B. King, and C. M. Hardy, for 
plaintiffiin error. 
Weigley, Bulkley & Gray, for défendant in error. 

BeforeliARLAN, Circuit Justice, and WOODS and JENKINS, 
Circuit Judges. v 

WOODSj Circuit Judge (after stating the case). It is insisted 
that the court below erred in three particulars: First, "in sustain- 
ing démll,rrers to défendants spécial pleas;" second, "in refusing 
to permit petitioner to prove, on the trial of the cause, conversations 
and correspondence between plaintiff in error and C. A. Townsend, 
the président of the Home Life Insurance Company, in relation to 
the note iû controversy;" third, "in directing the jury to flnd for the 
défendant in error." Waivîng any question of thèse spécifications 
meeting the requirements of our tenth and twenty-fourth rules, 
that "an assignment of error shall set out separately and particu- 
larly each error asserted and inténded to be urged," and that when 
the error al legedis to the admission or rejection of évidence the 
assignment "shall quote the full substance of the évidence admit- 
ted or rejected," we are of opinion that the rulings of the circuit 
court were correct. Of the spécial, pleas referred to in the first 
assignment «f error, the fourth is distinctly différent f rom the oth- 
ers, but hàs not been supported by argument or citation of au- 
thority, and will not be cohsidered. 

"The major proposition of the flrst three spécial pleas," says 
the brief in support of them, "is that a persoû cannot obtain ad- 
vantâge in a court of laW of a contraet made or an act doue in 
violation of law. Ex turpi causa, etc. Each of the pleas sets 
forth a separate ground to sustain the proposition thât the 
cause of action sought to be enf orced in this suit grows out of 
a tlfansaction forbidden . by law." A plea, which, without de- 
nying the receipt and full enjoyment of the considération, is de- 
signed to defeat an obligation to repay money loaned because 
the. corporation which made the loan hàd exceeded its powers, 
or contravened some express or implied provision of statute, should 
be strictly construed, and, unless the illegality is shown by aver- 
ments so unequivocal and complète as to exclude any reasonable 
intendment to the contrary, the contraet should be upheld. By 
the tHeory upon which thèse pleas wère drawn, neither the second 
nor third of them excludes the possibility or a fair presumption- 
that the note in suit waS lawfully made. The theory of the second 
plea is that it was a violation of the law of New York for an Insur- 
ance company not organjzed as a banking corporation to discount 
bills, notes, or other évidences of debt, and so it is alleged that this- 
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cause of action arose out of the fact of the défendant in error hav' 
ing discounted the note in suit. But it is not alieged that the note 
was given for money loaned, nor what was the considération. If 
the considération was the priée of property sold, or an indebtedness 
of the plaintiff in error which had accrued in connection with an 
agency for the company or otherwise, or the accumulated amount 
of crédits allowed him by the compàny for the one-third of annual 
premiums on policies of the company which he held, the taking or 
discounting of the note by the company was not a banking transac- 
tion. The third plea shows that the note was made in considération 
of a loan, and concèdes the power of the company to loan to holders 
of its policies "a sum not exceeding one-third of the annual premium 
of the policies held by such policy holders respectively," but allèges 
that the money loaned on this note exceeded by more than a hundred 
times the amount of the annual premium of any (one) policy of the 
company held by the plaintiff in error. There is in the plea no aver- 
ment that the loan for which the note was given was or was 
not intended to be for the one-third amount of premiums accumu- 
lated upon policies of the company which were held by the maker 
of the note, and were pledged as security for the debt. He may, 
for ail that is averred, hâve held policies upon his own life sufiScient 
for the puipose, or may hâve held them upon the lives of others, 
in whom he had insurable interests. 

But there is a more radical objection to ail three of the pleas. 
The theory of them ail is that the Insurance company was forbid- 
den to dô a banking business either in New York or in Illinois, 
and that in discounting the note in suit it violated the law of both 
states. It is not claimed that the law of Illinois on the subject is 
express, but that by implication ail corporations not organized 
under the gênerai banking law of 1888 (chapter ICa, Hurd's Rev. 
St.) are forbidden to carry on a banking business in that state. 
In support of the gênerai proposition that courts will not give effect 
to contracts forbidden expressly or by implication, a number of 
cases are cited, but they do not go to the extent necessary to sus- 
tain the pleas. Of the cases in New York, for instance, the latest 
cited is Trust Co. v. Helmer, 77 N. Y. 64. The answers in that case 
contained averments to the eflect that the plaintiff kept a regular 
office for discount and deposit, and carried on a regular banking 
business, so that upon the facts alieged, as the court said, the ques- 
tion for détermination was whether the plaintiff possessed authority 
under its charter to discount notes the same as any other banking 
institution, crédit the proceeds, and pay out the same upon the 
checks of one of the parties, and not whether the plaintiff could 
lawfuUy buy and receive promissory notes, and advance money on 
the same. The distinction was declared to be, as manifestly it was, 
a plain one. In New Hope, etc., Bridge Co. v. Poughkeepsie Silk Co., 
25 Wend. 648, a f oreign corporation, in violation of an express prohi- 
bition, kept in New York an ofSce for receiving deposits and dis- 
counting notes, and a contract of loan which was found to hâve 
grown out of the prohibited act was held to be illégal and void. It 
is not alieged in any of thèse pleas that the Home Life Insurance 
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Company kept an office for discount and deposit, or in any sensé 
carried on a regular banking business, but siniply that it made a loan 
of monéy upon the note in suit. Oonceding, as was said in Insurance 
Co. V. Ely, 5 Conn. 560, that "the discount of money on a note" is an 
exercise of "the most important power of a bank," it does not 
follow that a single loan of money upon the note of the borrower 
by an insurance oompany — it may be supposed to hâve been, as 
the proof in this instance shows it was, to an agent of the Com- 
pany to enable him to prosecute the company's business of insur- 
ance more successfully — must be deemed to hâve been made in vio- 
lation of the statute. At most the pleas show that in making the 
loan and taking the note in suit the company exceeded its powers, 
— did a thing which was ultra vires, but not otherwise in violation 
of law. In New York, however, as elsewhere, the rule is established 
"that the contracts of corporations, made in excess of their rightful 
powers, but free from any other vice, are not Ulegal, in the sensé of 
the maxim 'Ex turpi causa,' etc." It was so declared by one of the 
judges in Bissell v. Railroad Co., 22 N. Y. 258, and has since been 
there and generally the recognized rule. Arms Co. v. Barlow, 63 N. 
Y. 62; Woodruff v. Railway Co., 93 N. Y. 609; Bank v. Jones, 95 
N. Y. 115, 123; Eaft Oo. v. Roach, 97 N. Y. 378; Bank v. Porter, 
125 Mass. 333; Woollen Co. v. Lamb, 143 Mass. 420, 9 N. E. 823; 
Famham v. Canal Co., 61 Pa. St 265, 271; Grant v. Coal Co., 80 
Pa, St 208, 218; Darst v. Gale, 83 Hl. 136; Alexander v. Tolleston 
Club, 110 111. 65, 73; Brown v. Mortgage Co., Id. 235; Gold-Mining 
Co. V. National Bank, 96 U. S. 640; Bank v. Matthews, 98 U. S. 621; 
Bank v. Whitney, 103 U. S. 99; Reynolds v. Bank, 112 U. S. 408, 
5 Sup. et. 213; Pritts v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93; 
Thompson v. Bank, 146 TJ. S. 240, 13 Sup. Ct. 66; McBroom v. In- 
vestment Co., 153 U. S. 318, 14 Sup. Ct 852; State Board of Agri- 
culture V. Citizens' Street Éy. Co., 47 Ind. 407; Driftwood Valley 
Tumpike Co. v. Board of Com'rs, 72 Ind. 226; Platter v. County of 
Elkhart, 103 Ind. 360, 381, 2 N. E. 544. Contracts of national banks 
made in violation of express prohibitions hâve been upheld by the 
suprême court of the United States in the cases cited upon the prin- 
ciple, as declared in Thompson v. Bank, "that where the provisions 
of the national banking act prohibit certain acts by banks or their 
officers, without imposing any penalty or forfeiture applicable to 
particular transactions which hâve been executed, their validity 
can be questioned only by the United States, and. not by private 
parties." In Brown v. Mortgage Co., supra (decided in June, 1884), 
the suprême court of Illinois, speaking of a foreign company which 
was organized for the purpose 6î loaning money on mortgage se- 
curity, said: "There is nothing in the ctmracter of such a corpora- 
tion contrary to public policy in this state (Stevens v. Pratt, 101 
m. 206), and to allow the plea of ultra vires hère would be to work a 
wrong. It would be oontrary to natural right and justice." The 
loan involved iû that suit was probably made before the banking 
law of 1887-88 took effect, but if a new rule or policy had been in- 
troduced by force of that act, the fact would doubtless hâve been 
mentioned by the suprême court of the state, or, to say the least, 
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the unqualified statement quoted of the présent law or policy on 
the subject would not hâve been made. 

Under the second assignment of error the only question can be 
of the admissibility of the oral testimony which was offered and 
rejected. There was no exclusion of correspondence between the 
parties. In so far as the oral testimony which was offered is identic- 
al with the contents of the letter of March 16, 1891, its exclusion was 
harmless, because the letter itself is in évidence, and oral proof to 
the same effect was needless; and, in so far as the proposed testimony 
goes beyond the letter, it was properly rejected. Union Stocfc'Yards 

& Transit Co. v. Western Land & Cattle Co., 18 U. S. App. , 7 

C. C. A. 660, 59 Fed. 49. Its admission would hâve been in plain 
violation of the famUiar rule "which precludes the admission of 
paroi évidence to contradict or substantially vary the légal import of 
a written agreement." In Eenner v. Bank, 9 Wheat. 581, 587, 
quoted in Martin v. Cole, 104 U. S. 30, 38, it is said that "there is no 
raie of law better settled or more salutary in its application to con- 
tracts." The contract before us — the note in suit — is complète in 
its tenus. It contains an absolute promise to pay on demand a 
stated sum, and the consent of the maker is expressed that renewal 
commissions accruing to his account may be retained by the Com- 
pany and applied in liquidation of the obligation. The rule that 
where an oral agreement has been but partially reduced to writing 
the whole agreement is open to proof is not applicable. The proof 
proposed hère was of an agreement inconsistent with the writing, 
which in itself is complète and unambiguous. The written promise 
to pay is absolute. By the proposed proof that promise would hâve 
been nullifled, and the note converted into an agreement thait the 
sum named should be paid ont of accruing commissions, and not 
otherwise. The case is clearly distinguishable from Burke v. 
Dulaney, 153 U. S. 228, 14 Sup. Ot 816, where évidence was admitted 
to show a paroi agreement that a note should not become operative 
as a note until the maker could examine the property for which it 
was given. That attack was upon the delivery, and not, as in this 
case, upon the meaning of the terms of a note, of the delivery of 
which no question has béen made either in the pleadings or proofs. 

The remaining question is whether the court erred in directing 
a verdict, and that dépends upon the force of the correspondence 
between the parties which was admitted in évidence. In support 
of the contention of the plaintiff in this respect four propositions 
are advanced, and authorities cited to establish them : 

(1) That ail the writings between the parties must be construed 
together. Bish. Cont. § 165; Crop v. Norton, 2 Atk. 74, 75; Col- 
bourn v. Dawson, 4 Eng. Law & Eq. 378; Stacy v. Eandall, 17 111. 
467; Fort v. Richey, 128 111. 502, 21 N. E. 498; Hanford OU Co. v. 
First Nat. Bank, 126 111. 584, 21 N. E. 483. 

(2) That a promissory note payable from a designated source 
or fund is contingent upon the existence and quantity of the 
source or fund. Schmittler v. Simon, 114 N. Y. 176, 21 N. E. 162; 
Bradley v. Marshall, 54 Hl. 173; Bailey v, Cromwell, 4 111. 71; 
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Josselyn y.i|Ld«îei','lO MM. 294; Worden v. Dodge, 4 Denio, 159; 
Cook V. Satterlee, 6 Cow. 108. 

(3) Thftt wliere parties tàereto hâve placed a construction upon 
their côntract the courts will adopt their construction. 2 Kent, 
Comm. 557;' Insurance Co: v. Dutcher, 95 U. S. 269; District of 
Columbia Vi Gàllaher, 124' U. S. 505, 8 Sup. Ct. 585; Beissner v. 
Oxley, 80 Ind. 580 ; Willcuté v. Insurance Co., 81 Ind. 300. . 

(4) That whère a complète oral agreement lias been but partially 
feduced to writing the whole agreement may be proved by paroi évi- 
dence. Bish. Oônt. § 164; Board v. Shipley, 77 Ind. 553, 556; Tomlin- 
son V. Brilés, 101 Ind. 538, IN. E. 63; Wood v. Williams, 142 111. 269, 
276, 31 N. E. 681; Ballston Spa Bank v. Marine Bank, 16 Wis. 120; 
Magill V. Stoddard, 70 Wis. 75, 35 N. W. 346; Chapin v. Dobson, 78 
N. Y. 74; Juillard v. Chaffee, 92 N. Y. 529; Schmittler v. Simon, 
supra; Bradshaw v. Combs, 102 111. 428; Lafltbe v. ShawcrosSi 12 
Fèd. 519. 

The la st proposition is pertinent only to évidence which was not 
admitted, and which we hâve already considered. Oonceding the 
gênerai soundness and releyancy of the other propositions, we find 
nothing in the letters which passed between thèse parties which can 
properly be sald to modify the meaning of the terms used in the note. 
The contention is that the clause in the note which authorized the 
Company to retain ail renewal commissions, and apply them to the 
liquidation of the obligation, should be given the meaning of the 
clause in the lettep of March 16, 1891, where, referring to the un- 
Signed note, which was inclosed in the letter, it is said, "Which, as 
you will see, we hâve made payable from your renewal commissions 
maturing from," etc. That, however, was intended, mainfestly, not 
to put upon the note a construction which would make of it a côn- 
tract distinctly différent from the one evidenced by its terms, but 
simply to call attention to the provision as it is found in the note 
for the rétention and application of renewal premiums to the dis- 
charge of the demand. That thls was the intention would be the 
fair inferenee if the expression of tjie letter were unqualifled, and it 
is put beyond doubt by the use of the phrase "as you will see," 
which means "as you will see by reading the note." With that let- 
ter in his hand the plaintiff in error was bound to scrutinize the 
note, and had no right to exécute it on the assumption or supposition 
that it did not mean what it said. If he was misled by the letter 
and by statements of the président of the company, so as to be 
entitled to relief on the ground of mistake, and had sought a correc- 
tion of the note in order to bring it into conformity with the sup- 
posed intention of the partieSj a court of equity, on proper applica- 
tion and proofj could havè given him relief; but as presented hère; 
in a suit at law, there is in the évidence, and there was offered in 
évidence, nothing to affect the validity and force of the note as it 
reads, and thé court did right in directing a verdict. The judg- 
ment is affirmed, with costs. 
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WILSON V. BREYFOGLB. 

(Circuit Court of Appe^ls, Seventh Circuit May 31, 1894.) 

No. 08. 

1. Vendok and Vendée— Rescission by Vendée— Rbcontetance. 

Where the purchaser of land bas aecepted and recorded hls deed rely- 
ing on the vendor's représentation that ttie title was perfect, be cannot, 
on discoverlng the title to be détective, sue for a return of the considéra- 
tion without flrst reconveying or offering to reconvey. 

2, Pkactice— Nonsuit. 

Where the court sustains a motion to exclude the plaintifC's évidence 
from the jury, the proper judgment Is one of nonsuit, and not a gênerai 
judgment for the défendant 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Assumpsit by Harriet A. Wilson against William A. Breyfogle. 
Défendant obtained judgment Plaintiff brings error. 

The plaintiff in error, the wife of William G. Wilson, sued in assumpsit 
to recover damages for the failure of the défendant to convey to her by 
,good and sufflcient title 30,000 acres of land in Tennessee. The plaintiff 
and her husband were possessed of certain real estate in Oook county, 111., 
*known as the "Grand Crossing Property," which they agreed to convey 
to the défendant at the price of $200,000, receiving in payment therefor, to 
the husband, $20,000 in cash; $105,000 in deferred payments, secured by 
mortgage ilpon the property to be conveyed; the balance, $75,000, to be 
paid by the conveyance by good and sufflcient title to the plaintiflE of 30,000 
acres of land in Cumberland county, Tenn., of which It is chargèd the 
défendant represented himself to be the owner. 

The défendant pleaded the gênerai issue and three spécial pleas: (1) The 
statute of frauds; (2) a conveyance by warranty deed to the plaintiff by 
the Cumberland Lumber & Transportation Company of the Tennessee lands 
described, dated October 21, 1889, aecepted and received by the plain- 
tiff in full performance of the agreemenf, (3) an oml agreement to convey 
as stated, except that the Tennessee lands should be conveyed by the 
Cumberland Lumber & Transportation Company by warranty deed, and 
the défendant and wife should exécute and deliver a quitclaim deed, and 
alleging performance by the défendant, and acceptance by the plaintiff 
of the deeds. To thèse pleas there were replications, upon which the de- 
fendant joined issue. The cause was tried before the court without a jury. 
The évidence disciosed that the parties met at Chicago on August 15, 1889, 
to consummate the arrangement. The plaintiff and her husband executed 
and delivered to the défendant a deed of the Grand Crossing property, 
which was aecepted, and he in turn made the cash payment and executed 
the mortgage upon that property to the satisfaction of Mr. and Mrs. Wilson. 
It is charged that he failed to convey to the plaintiff the 30,000 acres of 
Tennessee land by good and sufflcient title, as agreed. The défendant at the 
time prodnced a warranty deed of the lands executed by the Cumberland 
Lumber & Transportation Company, which contained an error in the de- 
scription, which error was, at the request of the plaintiff, subsequently 
rectifled, and the deed sent to the plaintiff, and by her sent for record. 
There was also produced ■ a quitclaim deed from the défendant and bis 
wife, which was not at the time handed over to the plaintiff because of a 
waut of, or a détective, acknowledgment, which was subsequently supplied, 
and the deed sent to the plaintiff. 

The case below turned largely upon the question whether and under what 
circumstances the deeds of the Tennessee lands had been aecepted by the 
iplaintlff as a f ulflllment of the contract. It appeared that certain papers 
(for which the défendant had sent to assure Mr. Wilson of the title to 
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the land had not reached hlm. Mr. Wllson thus states the occurrence: 
"He [Breyfogle] sald at tiie time tllal; Inàsmuch as the papera had not 
arrlved that he sent for at Loulsville to be sent to me, to be examlned by 
my attomey, as to" the tltle of thls property, that If I would go ahead, and 
conclude the contract, why he was willing to do it, and I could rely Im- 
plicltly upon his statement that be had a good tltle, and that be had InTes- 
tlgated the matter very thoroughly through attomeys, and that he would 
not haTe taken the property àt ail unless he was satlsfled that hls tltlfr 
was good, and he could assure me on hls honor that bis tltle was per- 
fect; and, inasmucb as thèse paprars were locked up In somebody's desk in 
Loulsville, and he could not be hère, and my wlfe was golng away, that 
the trade may aa well be concluded then, and that I need not f ear any- 
thlng about tbe tltle, and that he would certlfy to the abstract that he had 
already fumlshed me— whlch had not been accepted— as a proper abstract of 
tltle, and that he would certlfy to it, and guaranty to the best of his 
ablllty, In writlng, that that title was ail right; and I sald to hlm, and 
also to Judge Leaming, that Inasmuch as the doctor [the défendant] was 
responsible, and that hls assurance that he had the tltle ajïd' could convey 
a good tltle, that I would accept the deed under the circumstances. The 
Court: In otber words, you accepted the deed on the faith of what he sald 
to you? A. Tes, sir. Q. Belylng on It? A. ïes, sir." 

The record does not statè the considération expressed In the warranty 
deed of tbe Cumberlaud Lumber & Transportation Company whlch the 
plalntlft first had. In October foUowlng, Mr. Wilson, upon attempting to 
hâve the deed recorded, aseertained that the recording fee was graduated 
by the considération expressed in the deed,— In this case, presumably, $75,- 
000. He thereupon sent the deed to the défendant, requesting hlm to bave 
the considération changed to $1, to avold payment of a large recording fee, 
and a new warranty deed eSecuted by the company was sent hlm In accord- 
ance wlth hls request, whlch was recorded. Afterwards, and durlng the 
year 1890, the Wilsons dealt wlth the Tennessee lands as their own, and 
sought to sell tbe same. There was évidence tending to show that the tltle 
to the Tennessee lands was not good in the défendant or the Oumberland 
Lumber & Transportation Company; that the lands were known as wild 
lands, and were in part occupled adversely to the grantors of the Wilsons. 
There had never been any reconveyance by the Wilsons to elther the Cum- 
berlaud Transportation Company or to the défendant of the lands In ques- 
tion, or any offer so to do, or any tendra: of a deed. At the conclusion of 
the plaintift's évidence the défendant moved the court to rule out and ex- 
clude ail the évidence introduced by tbe plaintifC, upon the foUowing 
grounds: First That sufflclent évidence had not been offered showing or 
tending to establlsh a wrlttài contract for the sale of the lands. Second. 
That the plalntifE had not shown her rlght by any of the testlmony offered 
on her behalf to bring thls suit Third. That the évidence offered by the 
plaintiff dlsproves her rlght to malntain any action on the contract sued 
on, because It appears from the deeds offered by her In évidence that they 
were dellvered to her by the défendant In consummatlon and exécution of 
the supposed contract sued on, and that no action could be malntained upon 
sald supposed contract, but could only be malntained upon sald deeds so 
dellvered by sald défendant, as alleged In hls plea for breach of covenant 
of title or selsin. And "thereupon, and upon sald motion, sald défendant 
asked the ruUng of the court before belng required to tender or offer any 
évidence on hls behalf, and, sald motion havîng been duly argued by counsel, 
and the court havlng duly and fuUy consldered the same^ It Is adjudged by 
the court that sald motion be, and the same is hereby, sustalned, and that 
the évidence so offered and Introduced by the plalntiffi be, and the same 
hereby is, excluded, and, sald plaintiff havlng falled to offer or Introduce 
any otber or further évidence In the premises, and to malntain her Issues 
In the cause, the court makes thls Its gênerai flnding of the issues in sald 
cause agalnst the plaintiff and in favor of the défendant upon his pleas, and 
thereon It is adjudged by the co:urt that sald défendant be discharged, and 
go bence without day, and that be bave and recover of the plaintiff hereln 
his costs to be taxed, and that exécution Issue therefor." 
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Lyman TrumbuU and Perry Trumbull, for plaintiff in error. 
Geo. W. Kretzinger, J. T. Kretzinger, and John S. Cooper, for de- 
fendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

JENKINS, Circuit Judge (after stating the facts). Tlie plaintiff, 
by her action in assumpsit, sought to recover tlie unpaid balance 
due for the Grand Crossing property upon tbe ground that, although 
by the contract that balance was to be paid by the conveyance to 
her of a good and sufiicient title to the Tennessee lands, the défend- 
ant had therein failed. There was delivered to her the warranty 
deed of the Cumberland Lumber & Transportation Company and 
the quitclaim deed of the défendant for the land in question. She 
unquestionably accepted the deeds in exécution by the défendant 
of his contract, relying upon his assurance that the title thereto 
was perfect in the grantors. She seeks to avoid the effect of the 
acceptance of the deeds upon the grouna that she was induced to 
accept them by the false représentations of the défendant with 
respect to the title. While it is true that in many cases a tort may 
be waived and assumpsit sustained against one who bas wrongfully 
obtained the property of another (Burton v. Driggs, 20 Wall. 125), 
we still think that tiie suit hère cannot be maintained. She has 
never conveyed or offered to recouTey the title or claim of title 
which was vested in her by those deeds. The title of the grantors 
so conveyed to her rested upon certain judicial sales which the 
plaintiff claims were invalid, but they were sufficient as a founda- 
tion for a claim of title, and the plaintiff accepted covenants of war- 
ranty of the Cumberland Lumber & Transportation Company with 
respect to that title. The deed of the company presumably stated 
the correct considération of |75,000, and to that extent the company 
was responsible to the plaintiff upon its covenant if the title 
should fail. If she was induced to accept the deeds by any false 
représentations of the défendant, it still remains true that, in 
order to avoid the transaction, she must return that which she has 
received. The acceptance of the deed was not a void act by reason 
of the alleged fraud, but was voidable at her élection. She cannot, 
however, hold the fruits of the transaction, and at the same time 
repudiate it. She cannot retain the covenants of the lumber com- 
pany, and the title or claim of title vested by its deed, and at the 
same time pursue the défendant upon the ground that she accepted 
the deed by reason of his false représentations. Nor do we think 
it any answer to say that that deed of the lumber company was 
afterwards retumed, and another warranty deed substituted with 
an expressed considération of one dollar. That was doue at her re- 
quest, to avoid payment of the légal fee for recording, and not 
in répudiation, but in afarmance, of her acceptance of the original 
deed. 

We do not stop to consider the questions presented by the statute 
of frauds> or of the right of the plaintiff to maintain the action 
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because the Coritract Wa8 inade with her huabànd, since, if thèse 
^Uéstioas ïshoùld be resolved in her favor, it would still remain 
that, unless she should restore or offer to restore that which she 
b^f Beçeiyed, namely, the title or claira of iti1;l£! acquired from the 
défendant and the Cumberlànd Lumber & Transportation Company, 
she cannot avoid the effect of the acceptance of the deeds as ful- 
fillment by défendant of his contraçt 

The judgment, howevei", Vas éfroneous ih f orm. The court 
shonld hâve entered a judgment of nonsuit, whereas it f ound gen- 
erally in favor of the défendant upon his pleas; so that, as we take 
it, the judgment is a bar to any further action by the plaintifE. 
The jndgment will therefore be reversed, with costs, and the cause 
remanded, with direction to the court below to enter judgment of 
nonsuit without préjudice to such further proceedingS as the plain- 
tifE may be advised to take. 



POTTEE et al. V. PHENIX INS. CO. 
(Circuit Court, W. D. Missouri. May 21, 1894.) 

1. FiBB Insckanck— Verbal Contract—Issuanob of Policy. 

The issuance of a policy Is not neèessary to a valld contract of Insur- 
ance; and If a verbal contract to Issue Is made with an aùthorized agent 
of the eotnpany, wlthout mentlonlng any date for the Insurance to take 
effeet,' the risk commences immedlately. 

2. Bamb— Waivbr dp Immédiate Patmbnt op Pbemitjms— Ccstom. 

A custom existlng betwéen the agents of the parties, respectively, of 
coUecting premlums on the Ist of each month for Insurance efflected 
durfng the previous month, opérâtes as a walver of immédiate payment, 
when no spécial demand Is made. 

8. iNTÏJtSiPRJBlTATION OF COKTRACT— WORDS UsED IN SPECIAL, SENSE— COSTOM. 

Plaln, ordlnary, unambiguous words used in a conversation, by which 
pne, party claims th^t a contract was effiected, must, as a gênerai rule, 
be àpplîéd according to thelr ordinary signification; and If it is claimed 
that they had acquired et spécial and technlcal meaning in the particular 
locality, and among the class of business men concerned, this fact must 
b© establlshed by a prépondérance of the évidence, and It must further 
be made to appear the person using them understood, and Intended to use 
them In, the technlcal sensé. But the fact of hls knowledge may be pre- 
sumed from the generaJity of the understandlng among men engaged 
In the Same business, 

4. Same— -Evidence— ScBSBQttENT ConduoT and Statembnts. 

Sta;tements and conduct of the parties ^nbsequent to a conversation 
durlng which it is claimed that a contract was made are compétent only 
as they tend to show what was thelr real understandlng as to that trans- 
action, and not for the purpose of controlling or in any way changing 
the effect of the conversation. 

5. FiHE Insurance- Abthqïiïty DP Agents— Pbebxjmptions. 

When an Insurance company appoints an agent In a large clty, ana 
sends a commission to hlm to sollcit applications, the public is warranted, 
In thé absence of ariy notice of limitations on hls authority, in assumlng 
that he is clothed with power to recelve and act on applications, and bind 
the Company. 

6. Samb. 

An agent doing business In Kansas Clty, Mo., was asked to insure prop- 
erty located in the state of Kansas. It Is the statutory pollcy of Kansas 
to require foreign companies desiring to do business in the state to hâve 
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established agents therein, who must comply with certain conditions, 
and to prevent other agents from taking any Insurance there. The Com- 
pany whose agent received the application in Kansas City had an estab- 
lished agent in Kansas, which fact was known to both parties. Evl4 
that, if the applicant knew ot the statutory pollcy of Kansas, there 
could be no presumption in his favor that the agent was authorized to 
insure property in that state. 

This was an action by Anna Potter and others against the Phénix 
Insurance Company to recover under an alleged contract of flre 
insurance. 

Warner, Dean, Gibson & McLeod and I. J. Ketchum, for plaintiflfs. 
Karnes, Holmes & Krauthoff, for défendant. 

PHILIPS, District Judge (charging jury). The court will flrst 
give you in charge some instructions which hâve been conceded 
to the parties in the case, that they may be gotten out of the 
court's way before it proceeds to the further charge in the case. 
On behalf of the plaintiff the court concèdes thèse déclarations 
of law: 

"The court instructs tlie jury that the plaintiff in thls case seeks to recover 
upon a contract of insurance, no policy havlng been Issued to her by the 
défendant The issuance of a pollcy is not necessary to render a contract of 
insurance valid. It may be efCected by a verbal agreement between the par- 
ties, and if you believe from the évidence that the agents of défendant on 
the 26th day of August, 1892, entered into a paroi agreement with the agents 
of the plaintiff for the insurance of her dwelling house in the sum of $2,500, 
then such agreement took effect Immediately, although you may further be- 
lieve from the évidence that no time was mentioned in which it was to take 
effect; and, if you find that such agreement was entered into, then it was the 
duty of the défendant to deliver to the plaintiff the policy of writing in the 
usual form issued by it, and that such verbal agreement remained in full 
force, although no pollcy was delivered." 

The court then adds to this instractioii. "provided the Jury find 
from the évidence that said agents had authority to make such 
contract" 

"The court Instructs the jury that if you believe from the évidence that one 
Van Guilder, a member of the flrm of Walter J. Baies & Oo.. while acting as 
the agent of the plaintiff Mrs. Anna Potter, went to the office of Hunter & 
"Whitaker, the agents of the défendant, the Phénix Insurance Company, and 
then and there informed Mr. Whitaker, one of the defendant's agents, of the 
property of the plaintiff descrlbed in the pétition, on which he desired to 
secure insurance, and at that time gave the amo.unt of insurance required, 
and if you further believe that the rate of premium was then and there 
agreed upon for insuring plaintiff's property in the defendant's company, and 
that Whitaker, the agent of défendant, then and there said he 'would try it 
on in the Phehix,' and if the jury flnd from the évidence that such words 
were the customary words used among insurance agents in Kansas City, Mo., 
to express an acceptance of the application for insurance, and that the plain- 
tiff's agents, with the consent of the défendant, left the description of the 
property to be insured with instructions as to the delivery of the policy of . 
insurance when written, the court instructs the jury that this constituted a 
contract of insurance of the plaintiff's property, to take effect from 12 o'clock 
noon of the day that such contract was made." 

The court observes, for your considération in that connection, 
that his recollectiou of the évidence is that nothing was said in 
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the interview between Whitaker and Van Guilder witli respect to 
the delivery of the policy of insurance when written. That is a 
matter, however, for the jury. 

"When the interprétation of words constltutlng a contract dépend upon the 
sehse In which they are used in vlew of the subject to which they relate, the 
relation of the parties, and the surrounding clrcumstances properly applicable 
to it, then the Intention of the parties becomes a matter of inqulry for the 
jury, and the interprétation of the language is a question for your détermina- 
tion under the restrictions and modifications glven you by the court The rule 
of Interprétation in such cases Is that when two interprétations, equally fair, 
may be glven to the words used, that which glves the greater indemulty shall 
prevail. The words used by the insurer to the Insured wlll be deemed to con- 
talh, not only ail the language expre^sed, but ail tliat can be falrly deducible 
therefrom, in the Ught of the clrcumstances under which they were made. 

"The court instructs the jury that although no premium was paid in this 
case, or tendered, before the destruction of plaintifE's property by flre, yet if 
you should further flnd from the évidence that it was the custom between 
the agents of the défendant and Waiter J. Baies & Co., acting as the agents 
of the plaintiff, to collect premiums from each other on the Ist of each month 
for Insurance plaçed the preceding month, then this constltuted a waiver of 
the paiement or tender of premium, unless you shaU further believe from the 
évidence that the agents of défendant demanded such premium. 

"If you flnd for the plaintiff, you wlll assess her damages at $2,500, with 
six per cent interest thereon from the Ist day of December, 1892, and the 
form of your verdict if you so flnd, will be, 'We, the jury, flnd the issues for 
the plaintiff Anna Potter, and assess her damages at $ .' " 

On the part of the défendant: 

"Before the jury can flnd ïor the plaintiff they must believe that Whitaker 
was the agent of the défendant, authorized to Insure property in the state 
of Kansas, and that on August 26, 1892, as such agent, he entered Into a 
contract by which he agreed that the property of plaintiff should be insured 
from that date. 

"The court Instructs the jury that the burden of proof Is on the plaintiff to 
show— First, that Whitaker was authorized to bind the défendant by entering 
into a contract of Insurance; and, second, that as such agent he dld make 
such a contract,— and that it is not suflacient for plaintiff to show that the 
Insuring of plaintiff's property was considered by Whitaker, but you must 
further believe and flnd that the minds of both Van Guilder and Whitaker 
agreed that from that date the property should stand insured. 

"If the jury believe that Whitaker recelved the proposition from "Van 
Guilder to Insure sald property, and in dolng so stated that he could not Insure 
the same from his office, but that he would submlt it to G. A. Bailey, agent 
for the défendant in the state of Kansas, then this constltuted no contract of 
Insurance, so as to blnd the défendant, and your verdict will be for the de- 
fendant 

"Any knowledge possessed by Van Guilder at the time of the aJleged agency 
for her will affect the plaintiff to the same extent as if she had possessed it 
herself." 

Gentlemen of the jury, you doubtless hâve observed from the 
pleadings and from the évidence and arguments in this case 
that the single and décisive question for your détermination is 
whether or not on the 26th day of August, 1892, a contract of in- 
surance was entered into between Whitaker, representing the dé- 
fendant Company, and the witness Van Guilder, representing the 
plaintiff in this case. The détermination of that question tums 
and dépends entirely upon the construction to be placed upon the 
interview that occurred between the two parties on the 26th day 
of August, 1892. That conversation is the predicate, the basis, 
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or sole foundation for the imputed contract in this case. Wliat 
transpired there, wliat the reaJ conversation was between the 
parties, you are the sole judges of that question of fact, and are 
at liberty to draw your own conclusions and inferences. It is the 
province of the court to direct your attention to some of the salient 
features in the case, and the law as applicable thereto. 

There seems to be little dispute or controversy between the 
contending parties hère that in the course of, or at some point in, 
the interview that occurred between Van Guilder and Whitaker on 
that day, the expression was used by the agent Whitaker, "I will try 
it on in the Phénix," and the question is what construction is to 
be applied to those words? The statute of this state (section 6570), 
among its rules for the construction of statutes, says: 

"Words and phrases shall be taken in thelr plain or ordlnary and nsual 
sensé, but technlcal words and phrases having a pecullar and appropriate 
meaulng in law shall be understood according to thelr technlcal Import" 

So the gênerai rule of the common law is that words are to be 
considered and understood according to their usual and ordinary 
import, in their common acceptation among men in the community. 
So where the words employed in a conversation between two per- 
sons are plain, ordlnary words, without any ambiguity about them, 
they must, as a gênerai rule, speak for themselves, and the Jury 
are left to consider and apply them according to thelr ordinary 
signification. The law recognizes an exception to this rule, as 
where certain terms and phrases acquire a technical or a particu- 
lar meaning among certain trades, professions, or spécial classes 
of business men, and they are so employed in such technical sensé 
by and among such classes of men, then such technical or spécial 
import and meaning may be imputed to them; but before such 
spécial or technical meaning can thus be applied to words and 
terms, which ordinarily would not attach to them, the jury must 
flnd and believe from the évidence that such words and phrases 
as "1 will try it on," "I will try it on in the Phénix," as applied 
to Insurance companies, had acquired a spécial meaning and im- 
port among insurance agents at Kansas City at the time in ques- 
tion. Nor would this alone be sufBcient to bind the defeiidant 
Company in this instance, but the évidence must go further, and 
satisfy you that such spécial or technical purport of the language 
used was known to and understood by Whitalier, defendant's 
agent, at the time he was employed by it, and that fact you would 
hâve to ascertain from the évidence in thé case as to what his 
knowledge was, or from the generality of the understanding of 
such meaning, as being generally known, and thereby create a pre- 
sumption that what was generally known to others might be 
known to a particular individual. If he was ignorant of any such 
usage, or technical or spécial significance to the words in question, 
and did not intend to use them in that particular sensé, then it 
is not sufflcient to bind the défendant company that Van Guilder 
may or did so understand them in such technical sensé. The lan- 
guage, "I will try it on in the Phénix," in their grammatical sensé, 
v.63F.no.3— 25 
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wo'ila seem Vîmply a future iatit'l will try it on in the Phénix," 
—à tiiîng |;o',bé tested, experimentally ascertained, as if He would 
see wbki; tlté* Plieiiix Company w6uld say and do about it, and the 
like. Àid this idi a matter for the jury, — for your own judgment, 
oommonèensè,'aild observation. And if the words, in their ordi- 
nary sensé, do not imply what tjhe plaintiff contends for, then the 
burden oï proof deVélves' upon the plaintiff to satisfy you by a 
prepondiéràhdè, 6f eTidènçe that such expression had at the time 
and piaée acquiïed genéï'aîly among insurance agents at Kansas 
City the spécial signiflcance contended for on the part of the 
plaintiff. And the jury ShOuld be càr€<ful, in the considération 
of this iqtiçstioh, to distihguish between the statement of some of 
the witnesses as to hoW He might or Would hâve understood such 
language, andithe fact as to whether or not it had acquired the 
spécial meahMg generaJly among insùrânce agents, for the under- 
standing of one inan, or à few men ont of a large number of men, 
m^y not ma^e a usage or çustom or gïjneral understanding. Again, 
gentlemen, in construing the particu,ïar Janguage in question, you 
sho«ld consider it in its cojitàt, in ifs connection with other con- 
versation between the parties, if any had, at the same time, with 
ail the facts and circumstaaces in évidence. ïf, for,, instance, at 
the time or^û connection with the words, "I will tryit on in the 
Ehenix," tlçtS; attention of Whitaker and Van Guilder, was called 
té the factby t^e -vyritness Miss Holmes thkt the défendant company 
had hithertO; deçlined to take a ript upon that property, and Whit- 
aJteïi thereat said in substance that he would write that evening, 
aiid refer the matter to p^iley, the gênerai agent in Kansas, then 
it is for you tp.^ay whéthejç it is reasQuable or presiimftble to infer 
froni the, wljiole, oonversation that Wliitaker intended to be under- 
stood, or that Yah Guilder could hâve reasonably understood him 
to intend, to maJie a binding contract for the application prier to 
thè action on the risk by Mr. Bailey. 

; The real issue in this case, as already stated to you, gentlemen of 
the jury, is, was there a contract made on the 26th day of August, 
1$92, by which the défendant became bound from that day for any 
loss that might arise after that time, unless notified that the risk 
was not accepted by the company? Such contract is to be found 
àilone, if found,, from what transpired in that interview between A'an 
Gùilder and miitakerj and if you cannot flnd such contract in that 
conversation, taking it as a whole, it never existed, and you should 
in that eventreturn a verdict for the défendant. 

Much évidence, some relevant and some otherwise, has been heard 
as to prior and subséquent conduct and conversations between the 
parties to the transaction. No subséquent statements made or acts 
done by either of thèse parties can affect or control the effect of the 
conversation had between Van Guilder and Whitaker, relied on by 
plaintiff aa the basis of the alleged contract of insurance. They 
are only compétent as they may tend to show what was the real 
understanding by the parties as to that transaction. For instance. 
Van Guilder testifled about calling at Hunter & Whitaker's office 
the morning after the flre, and chiding him or speaking to them 
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about not sending the policy: "You are nîce fellows. Hâve to 
come arouad for policies," — something to that efEect. In the flrst 
place there was nothing apparent from the alleged conTersation on 
Friday, the 26th of August, which would indicate that it was the 
duty of Hunter & Whitaker to take the policy to Van Guilder, and 
the jury hâve a right to conslder the fact that when Van Guilder 
went around to Hunter & Whitaker he had heard of the flre. He 
also testified that he said to them, "If you had notifled me of Bailey's 
declining to take the risk, I might hâve placed it elsewhere." Such 
statement by him vs'as apparently argumentative, and cannot affect 
the question as to whether or not there was a Mnding contract made 
on the preceding Friday. 

Evidence has been heard and argument bas been made respecting 
the action of Hunter in tearing up the letter from Bailey on Monday, 
and not advising Van Guilder of its receipt. Of course, gentlemen, 
if there was a valid contract or understanding made or had on Fri- 
day that the risk was taken pending an answer from Bailey, their 
failure on Monday to communicate to Van Guilder the information 
of Bailey's declinature would not release the défendant company; 
but if, on the other hand, the jury should find from the évidence, 
as heretofore charged, that Whitaker stated to Van Guilder that ail 
he could do was to send the matter to Bailey (or that in substance), 
there was no obligation on Hunter & Whitaker to notify Van 
Guilder of Bailey's refusai, as in such case the risk would not at- 
tach untU Bailey accepted the offer, and if Van Guilder wished to 
leam of the action of Bailey he should hâve called on or communi- 
cated with Hunter & Whitaker. And it is a matter of considéra- 
tion for the jury whether it is not a circumstance in favor of 
Whitaker*» understanding of the légal effect of the conversation of 
Friday that he did not notify Van Guilder of Bailey's rejection of 
the offer, as indicating his understanding that no risk was assumed 
unless Bailey accepted the proposition. 

The next aspect of this case to which your attention is now re- 
spectfully and eamestly invited, gentlemen of the jury, is the matter 
of agency, — of power, of authority, on the part of Whitaker to bind 
the company on that occasion. The gênerai rule of law is that a 
person who deals with an agent, knowing him to be an agent, must 
take notice of the estent of the powers and authority of that agent. 
He should make inquiry, and inform himself of the limitation, if any, 
upon the authority of the agent; and if he neglects this, and it 
transpires that the agent had not the authority delegated to him to 
do the thing or make the contract, the person for whom he assumes 
to act would not be bound. An exception to this gênerai rule is 
f ound in the dealings of Insurance agents. As, for instance, when 
an Insurance company appoints an agent, and sends a commission to 
him to solicit applications in a city like this for insurançe, and he 
has thus been held out to the community as such agent, then the 
public, in dealing with him, in the absence of any knowledge or 
notice of any spécial instructions limiting his authority, hâve the 
right to assume that such agent is clothed with ail the power neces- 
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Sary to enable him to recdre and act on such applications, and to 
bind thé company; but, notwithstanding this recognized and estab- 
lishéd exception, yet, if the party dealing with. such agent knows 
or is advised of the fact that certain restrictions theretofore were im- 
posed by the company or a public statute upon the powers and acts 
of the agent, then the company is not bound by any act done or con- 
tract made by the agent with siïch person within the terms of such 
restrictions and instructions. In this connection your attention is 
called, as no doubt it bas already been evoked, to the alleged con- 
versation betweén Whitaker and Van Guilder, some two weeks 
beforehand, with respect to the Fredonia transaction, and the con- 
Tersation that the witness Pinfcney testifled to having had with Baies 
and Van Guilder some time prior thereto. The recollection of the 
court is that the witness Van Guilder said he did not recollect 
the interview with regard to Fredonia to wMch the witness Whitaker 
testifled. I doh't remember that their attention was called to the 
testimony, or the interview that Pinkney testifled about. That is 
a matter for tiie recollectiojn, however, of the jury. So if you flnd 
from the évidence that Piiilfliey, who was acting gênerai agent of 
J^e Phénix Insurance Company of Brooklyn, N. Y., for the state of 
Missouri, with supervisory jurisdiction over the local agencies, in- 
structed such agents, including Hunter & Whitaker, in substance, 
that in no event were they to take risks or undertake to make con- 
tracts to bind the company on property situate in the state of Kan- 
sas, and that in a conversation with the firm of Baies & Co., — ^that is, 
■With Baies and Van Guilder, — ^before the transaction in question, of 
August 26, 1892, he notified them of the fact of said injunction 
upon said ageiits, and that conversation had with them, in the 
laàguage of tjie pupreme couri; In the case of The Distilled Spirits, 
11 Wall. 356, was "so recently as to make it incredible that he 
should hâve forgotten it, his principal will be bound by such informa- 
tion thus communicated tp him." In other words, if thèse con- 
versations were in fact had between Whitaker and Van Guilder and 
Pinkney and Van Guilder and Baies at a time so comparatively 
récent before the 26th of August, 1892, that it would be incredible 
to believe it had passed frôûi -their mind, or was not then prés- 
ent in their mind, then Van Guilder had notice 6f the limitations 
placed by the Phéiîix Insurance Company upon Hunter & Whitaker; 
and the compatly would ûot be bound, even though the jury should 
believe that Whitaker uiidertook to make a binding contract, as 
testifled to by Van Guilder. And in this connection, gentlemen of 
thé jury, on thé question of notice, the court begs to call your at- 
tention to the statutes of the state of Kânsas, as they bear upon 
and are related to the matters hère at issue. The state of Kansas, 
in the exercise of its unquestioned sovereign right tp leglslate upon 
such questions, bas declared that it shall be unlawful for any person, 
company, or corpoïation in thiB state either to procure, receive, or 
forward applications for Insurance in any company or companies not 
organized under the laws of this state, or in any manner to aid in the 
transaction of the business of insurance with any such company. 
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That pertains to companies in that state. Then the next respects 
foreign companies: 

"Any Insurance company not organlzed under the laws o( this state, may 
appoint one or more gênerai agents in this state, wlth authorlty to appoint 
other agents of said company in this state. A certifled copy o£ such appoint- 
ment shall be filed with the superintendent of Insurance, and agents of such 
company, appointed by such gênerai agent, shall be held to be the agents of 
such company as fuUy, to ail intents and purposes, as if they were appointed 
' directly by the company. Agents for any such company in this state may be 
appointed by the président, vlce-president, chlef manager or secretary thereof, 
in writing, with or without the seal of the company; and when so appointed, 
shall be held to be the agents of such company as fuUy as If appointed by 
the board of directors or managers in the most formai mode." 

Section 3354 of the Kansas statutes provides: 

"It shall not be lawful for any Insurance company, association or partner- 
shlp, incorporated, organlzed or assoclated under the laws of any other state 
of the United States, or any foreign government, for any of the purposes 
mentioned In this aet, directly or indirectly to transact any business of In- 
surance in this state wlthout first procuring from the superintendent of In- 
surance a certiflcate of authorlty so to do; stating also that said company has 
compUed with ail the réquisitions of this act applicable to such company; 
nor shall it be lawful for any Insurance company, association or partnershlp 
mentioned in this section, directly or indirectly to take risks, or transact any 
business of Insurance in this state, unless possessed of the amount of actual 
capital requlred of similar companies, organlzed under the laws of this 
state." 

The statute proceeds further to require them to establish agents 
on whom process can be served in case of litigation. Then section 
3381 provides that: 

"The superintendent of Insurance is prohibited from issuing a license or 
authorlty to write policies of lire Insurance, or to soliclt and obtain and 
transact flre Insurance business, to any person, agent, firm or corporation, 
unless such person, agent, firm or corporation is a légal résident of the state 
of Kansas at the time such authorlty is issued. And whenever any person, 
agent or corporation so authorized to issue policies of tire Insurance and solicit 
and transact flre Insurance business shall remove from the state of Kansas, 
the authorlty issued to such person, agent, flrm or corporation shall be re- 
voked, and the same shall be null and yold." "Any flre Insurance company 
authorized to do business by the superintendent of Insurance is hereby pro- 
hibited from authorizing or allowing any person, agent, firm or corporation, 
who is a non-resident of the state of Kansas from issuing or causing to be 
Issued any policy or policies of Insurance on property located in the state of 
Kansas." 

îîow, gentlemen of the jury, it appears clearly enough — or at 
least so to the mind of the court, whatever you may think about 
it — that Van Guilder, as well as Whitaker, and in fact most if not 
ail the insurance agents in this city, knew of the Kansas statute, 
and that it was the policy of the state that insurance companies 
wishing to transact business in that state must hâve established 
agents in the state, as has already been indicated to you, and 
they must do certain things to prevent being expelled for transact- 
ing business in that state. It was further known to Van Guilder 
that where an insurance company had an established agency in 
Kansas the agent hère could not write policies on property situate 
in Kansas. In fact he gave that as a reason for not writing the 
policj on the property of Mrs. Potter in the companies which he 
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represented hère, as they had agencies over tjiere, or in those com- 
panies that had agencies over there. From this fact, gentlemen of 
the jury, you may infer that Van Guilder knew that an agent of 
the Fhéntf Company loteated in Kansas City, Mo., when it had a 
local agent 4n Kansas, was not authorized, as a rule, to write poli- 
cies on property in Kansas. He knew it was against the statutory 
policy of that state. And although you may believe from the évi- 
dence that some of thé agents in Kansas City, Mo., did do business 
through what they termed "dummies" in Kansas, such habit or 
method by any number of companies could not bind this défendant. 
It would be hecessary for plaintifE's évidence to go further, and 
make it appear to the satisfaction of the jury that Hunter & iVhit- 
aker, pp Whitaker, as defendant's agents, or either one of them, 
in Kansas City, Mo., were in the habit of doing that thing, and 
that Van Guilder dealt with them on the faith of that custom, 
practiced by them. NotVj gentlemen of the jury, there is no évi- 
dence in this case that Hunter & Whitaker did any such thing. 
There is no évidence in this case that they, in any instance 
the court recalls, toolc applications hère, and undertook to bind the 
Company, prior to the acceptance of the risk by the Kansas agent, 
when the company had an agent in that state. On the contrary 
their direct testimony is that they did not do business in that way. 
So that if you should ônd from this évidence that, as a matter of 
fact, Whitaker & Hunter did not undertake, or had not there to- 
fore undertaken, to so bind the Phénix Insurance Company by tak- 
ing any risks hère before it was submitted to Mr. Bailey, then 
there was no custom or usage upon their part upon which Van 
Guilder could establish his claim in the action in thus dealing with 
them. So it would follow that if Van Guilder had notice of the 
légal statutory policy of the state of Kansas, as above indicated, 
and that thé défendant company had an agency in Kansas, then 
there was no presumpiion of law that the local agents in Kansas 
City, MOk, had authority to accept an application, and make a bind- 
ing contract of Insurance on property situate in Kansas, and in 
such a case it would derolve on the plaintiff to show that Hunter 
& Whitaker had spécial authority from the défendant company to 
make the contract relied on by plaintiff. The plaintiff has under- 
taken to supply this évidence through the testimony of Van Guilder, 
who testifled that when he went to Whitaker, on the 26 th of August, 
he asked him, iù substance, if he insured property over in Kansas, 
and that hé answered in the affirmative. Now, whether that oc- 
curred or nôt you are to détermine from the weight of évidence be- 
tween the wîthesses on that subject. Even though you should 
!accept his statement as true, that wonld not be sufflcient to bind 
the defendanï (S^mpany, as a party cànnot establish the existence 
of an agenéy to do a palrticular thing by the mère déclarations of 
the allegéd agent He ipybuld hâve to go further, and show that 
the company, with knowledge of the agent's déclaration or act in 
similar cases, or under other circuïQstances, had recognized it,— 
that is, ratifled it in some way, as that the défendant had reeeived 
the beneflt ôf thé agent's act, or had acknowledged that the agent 
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was acting in its behalf, and did not repudiate his oonduct. In 
other words, gentlemen of tlie jury, that the court may be more 
explicit, and that you may not possibly misunderstand the conrt's 
meaning, if, as a matter of fact, thèse parties, in dealing with each 
other, were advised of the statutory policy of the state of Kansas, 
and that where there was an agent of a company hère, which Com- 
pany did business in Kansas through an agent there, or that the 
défendant company hère, through its agents Hunter & Whitaker, 
had never undertaken to take risks over there, as the plaintiff 
contends in this case, and that Van Guilder had notice through 
Pinkney and through Whitaker, by conversation before that, of 
the restrictions and injunctions placed upon their agents hère, if 
he went there with that knowledge and dealt with them, then no 
mère statement made by this agent outside of the authority dele- 
gated to him by the company, as known to Van Guilder, could bind 
this company. Otherwise, it would be utterly nseless for any com- 
pany to place limitations upon the authority of its agent, if he could 
go on binding them, outside of his authority, with a party who was 
advised of the existence of the limitation placed upon his authority. 
Thèse are the salient points and the real issues in this case, and 
you are asked, gentlemen, to décide it according to the law as given 
you in charge, and according to the évidence as you understand it. 
The court, with its observation and expérience with this jury 
during this term, hardly deems it necessary to enjoin upon you 
to do justice between thèse parties, and to décide this case accord- 
ing to the law and the évidence, regardless of the person of the 
plaintiff, or the fact that the défendant is an insurance company. 
You may take the case. 

The jury returned a verdict for défendant, and no appeal was taken. 



WALTBRS et al. v. WESTERN & A. R. CO. (CAPITAL CITY BANK, 

Intervener). 

(Circuit Court, N. D. Georgia. May 8, 1894.) 

Carribr of Goods— Liability to AssiGKBB op Bill of Ladino. 

Where the consignor's sight draft is attached to the bill of lading, and 
the carrier delivers the goods to a purchaser from the consignée without 
requiring the bill of lading to be dellvered up, such carrier is llable to a 
bank which advances the money to the consignée to pay the draft, and 
takes the bill of lading as security therefor. 

This was a suit by William T. Walters and others against the 
Western & Atlantic Railroad Company, in which the Capital City 
Bank intervened. The receivers of défendant excepted to the mas- 
ter's report. 

Goodwyn & Westmoreland and John C. Reed, for intervener. 
Julius L. Brown, for défendant. 

NEWMAN, District Judge. The authorities cited by counsel for 
the receivers seem undoubtedly to establish the proposition that 
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where à tînie draft is drawn by thefconsignor of goods, and attached 
to a bill of lading for the goods, and thfe draft is sent to a bank for 
collection at the place to which tbe goods are consigned, an ac- 
ceptancé by the drawee entitles him to hâve the bill of lading de- 
livered to him; the reason given for this niling being that the 
consignée Isejtpected to sell the consigned goods in order to realize 
funds wlth> ptvhich to take up tàe draft by the time it matures. 
National Baiik of Commerce v. Marchants' Nat. Bank, 91 U. S. 93; 
Woolen V. Bank, 12 Blatchf. 359, Fed. Cas. No. 18,026; Bank v. 
Wright, 48 N. Y. 1; Bank v. Luttgren (Minn.) 13 N. W. 151; Erwin 
V. Harris, 87 Ga. 335, 13 S. E. 513, The diflaculty abont the applica- 
tion of that proposition to.the prissent case is that, the drafts hère 
are aight drafts, and the reason iipon which those. cases rest does 
not apply; second, the facts <rf the traûsaction hère are otherwise 
entitely différent from those in the cases which hare been cited 
as authority for the proposition above referred t&. In the case at 
bar the draft was drawn on G. B." Everett & Oo., and was paid by the 
iatervener, the Capital City Bank, at the request of G. B. ETerett 
& Cô., and the money chaiged to their account At the time of the 
payment of thèse drafts by the interyener, the goods seem to hâve 
been sold by Everett & Co. to Akers & Bros.> and what is called on 
the one hand a promissory note* and on the other a mère agreement 
to pûrchase, was given by Akers & Bros. The followlng is a copy 
of one of the papers, ail of the others being of the same character, 
exeept as to amountS, number of cars, and dates: 
"$542.26. Due Dec. 16. 

"Atlanta, Ga., Oct 6th, 1889. 

"Forty-eight days after date, we will pay to G. B. Everett & Co., on présen- 
tation of bllls of lading for cars 18x12624, five hundred and forty-two 28-100 
dollars. 

"Net, . Int, 7.05. 

"[Slgned] Akers & Bros." 

The method of proceeding of the bank was to take this paper 
made by Akers & Bros., attach it to the bill of lading which covered 
the same cars of grain, and hold the same as security for Akers & 
Bros.' obligation. It appears, also, that Everett & Oo. continued to 
be bound to the bank, or at least that fipm so considered itself from 
other évidence in the case, which it is not deemed material to go 
intoi now. At ail éVents, it is cleaf that the bank held the bills of 
lading as security ^pv money advanced on the faith of the con- 
signment covered by the varions bills of lading. 

It is said, applying the raie to be adduced from the authorities 
whiçh hâve beén rfe^erred tô above as cited by couhsel for the re- 
ceivérs, that, if an accepter of a time draft is entitled to the bill of 
lading, equally s6 is the drawee when he pays off the bill of lading; 
and it is urged that when the Capital City Bank paid the drafts, 
and sent the money on to the drawèr, charging the same to Everett 
& Co., Everett & Co. were entitled to receive the bills of lading. 
Then it is said that, Everett & Co. having sold the grain to Akers 
& Bros., the latter firm were entitled to hâve the bills of lading 
turned over to them; and if the railroad Company delivered the cars 
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of grain to the persons who, in law, really had the bills of lading, 
or ought to hâve had them, they shovild be acquitted of any liability 
in the matter of injury to other persons. If the bank in this case 
had been paid the amount of the draft, and there had been no other 
transactions with them, then there might be some force in the posi- 
tion assumed for the receivers, but the additional f acts appear which 
hâve just been stated. The bank paid the draft for Everett & Co., 
holding the bills of lading for the advance thns made, in connection 
with the paper made by Akers & Bros., copied above. 

The whole question comes back to this: that the railroad Com- 
pany should hâve required the bills of lading to be given up before 
delivering the goods, and, when they allowed Akers & Bros, to re- 
ceive thèse goods without at the same time receiving from them the 
bills of lading, they did so in violation of the rîghts of this inter- 
vener, who seems in the utmost good faith to hâve advanced the 
money upon the crédit of the goods covered by the bills of lading, 
and of their being in possession of the railroad company. While 
it is conceded that bills of lading are not "negotiable instruments," 
in the full sensé of that term, still they do represent the goods which 
they cover, and may be taken as security for money advanced while 
the consignment is in the hands of the railroad company. Among 
the cases which might be referred to, the following are named, be- 
cause they are suprême court décisions, and the doctrine they eniin- 
ciate controlling: Conrad v. Insurance Co., 1 Pet. 386; The Thames, 
14 Wall. 98; North Pennsylvania E. Co. v. Commercial Nat. Bank, 
123 U. S. 727, 8 Sup. Ct 266, and cases therein cited. It is apparent 
that the bank would hâve been fully protected if the railroad com- 
pany had required the bills of lading to be delivered, or had ex- 
ercised any reasonable degree of diligence in ascertaining the per- 
son entitled to receive the goods before releasing possession. 

The Friedlander Case, 130 U. S. 416, 9 Sup. Ct. 570, can hâve no 
application hère. There is no claim whatever that thèse bills of 
lading were accomplished. In the case of Inman, intervener, 
against thèse same receivers (56 Ped. 369), the contention was that 
the bills of lading had been delivered up and reissued by the agent. 
No claim of that kind can, of course, be interposed hère. What the 
Friedlander Case decided was that where the agent of a railroad 
company fraudulently issued bills of lading for goods, when no 
goods had, in fact, been delivered, such agent goes entirely beyond 
the scope of his authority, and his principal (the railroad company) 
is not bouiid. It is held that his authority from the company is to 
issue bills of lading for goods delivered, and that that is the scope 
and extent of his agency, and, when he goes beyond that, he cannot 
bind the company by his actions. It is unnecessary hère to go 
into the facts of the agency at Mclvors, at which point thèse goods 
were delivered, and the method of Akers, as agent, and of Akers 
& Bros., in transacting their business, as they were fully discussed 
in the Case of Inman, supra, and filrther référence to the matter 
hère would be a mère répétition. 

As to the question of demand, and as to whether or not Mr. 
• Dickey, the gênerai f reight agent, was the proper olBcial on whpm 
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, to maké deinandi it ia sufficient tô sBJy t&at he seems to hâve under- 
taken to represent tbe raiiroad Company in the matter, and made 
no question whatevèr â« to his aujhority to act in the prédises. He 
wàs the gênerai ïreight agent of the company, and from this désig- 
nation it would seem that he iiad genet*al supervision over ail its 
frdght business, ànd reaJly appeare to hâve been the proper person, 
of ail others, upon whom démamdf should hâve been made. If not, 
hè at least should hâve referred the représentative of the inter- 
vener to some one else who had authorily to act in the matter. The 
exceptions must be overruled, and the report of the master be con- 
firmed. 



.;.:(■ CHIQAGO, R. I. & P. RT. 00. v. SUTTON. 

(Circuit Court of Appeals, Elghth Circuit September 10, 1894.) 

No. 429. 
Concurrent NjiGLiGBiron. 

One Is Ilable for an iûjury caused by the concurring négligence of him- 
self and a thlrd party to the saine extent as for one caused entirely by 
his own négligence. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This vi^as an action by Fred. Sutton against the Chicago, Rock 
Island & Pacific Raiîway Company to recover damages for personal 
injuries. 

W. F. Èvans (M. A. Low and J. E. Dolman, on the brief), for 
plaintiflf in error. 

Thomas P. Fenlon, ïïr, (T. P. Fenlon, on the brief), for défendant 
in error. 

BeforeBRETyER, Circuit Justice, and CALDWELL and SAN- 
BORN, Circuit Judges. 

SANBOBN, Circuit Judge. On October 23, 1892, while Fred 
Sutton, the défendant in error, was perfonning his duties as a 
brakeman on one of the trains of the Chicago, Burlington & Quincy 
Raiiroad Company at â raiiroad crossing near Reynolds, in the 
State of Nebraska, an engine and train of cars of the Chicago, Rock 
Island & Pacific Railway Company, tlie plaintiflE in error, collided 
with the train of the Burlington Company, and injured him. He 
sued the Rock Island Company foi- damages for thià injury, which 
he alleged was caused by its négligence. That company denied 
any négligence on its part, and alleged that the négligence of 
the Burlington Company caused the injury, and that the défend- 
ant in error was guilty of contributory négligence. There was 
no évidence of any contributory négligence on the part of the dé- 
fendant îh elTor upon the trial, and the court, without objection, 
so charged the jury. The question whether or not the Rock Island 
Company was gùilty of négligence that was the proximate cause of 
the injury was submitted to the jury under instructions to which 
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no objection is made, and tlie jury foiind tbat it was, and returned a 
verdict for the défendant in error. 

Complaint is made of but a single supposed error in the trial of 
this case. It is in effect tbat tbe court below refused to charge the 
jury tbat, under a certain statute of the state of Nebraska, the con- 
ductor and engineer of the Burlington train were négligent in run- 
ning it upon the crossing witbout stopping it as they approached, 
and tbat it did charge the jury tbat thèse employés were permitted 
to run the train over the crossing without stopping it if the signais 
the Company there maintained indicated no danger in so crossing. 
But whether this instruction was right or wrong is entirely im- 
material to the décision of this case. The only défenses the Kock 
Island Company had were tbat it was not guilty of any négligence 
that was the proximate cause of the injury, and that the négligence 
of the défendant in error contributed to it. If tbe injury was not 
caused by the négligence of tbe Eock Island Company, it was en- 
tirely immaterial in this suit wbose négligence did cause it. If the 
négligence of the Bock Island Company was the proximate cause of 
tbe injury, it was equally immaterial that the négligence of a tbird 
party contributed to it. One is liable for an injury caused by tbe 
concurring négligence of himself and a tbird party to tbe same ex- 
tent as for one caused entirely by bis own négligence. It is no dé- 
fense for a wrongdoer that a tbird party sbared tbe guilt of the same 
wrongful act, nor can he escape liability for the damages he has 
caused on the ground that the wrongful act of a tbird party contrib- 
uted to the injury. In tbe case at bar it is conceded tbat the dé- 
fendant in error was guilty of no contributory négligence. The ver* 
dict of the jury established the fact that the négligence of tbe Eock 
Island Company was tbe proximate cause of tbe injury. Tbat the 
négligence of the Burlington Company, or of any other tbird party, 
contributed to this injury, can in no way aflect the resuit in this 
action, and hence it ia not important to détermine whether the 
charge of the court as to tbe négligence of the Burlington Company 
was right or wrong. If it was right it could bave done no harm, 
and if it was wrong it was error without préjudice. Railway Co. v. 
Cummings, 106 U. S. 700, 702, 1 Sup. Ct. 493; Eailway Co. v. Callag- 
ban, 6 C. C. A. 205, 206, 56 Fed. 988; Harriman v. Eailway Co., 45 
Obio St 11, 32, 12 N. E. 451; Lane v. Atlantic Works, 111 Mass. 136; 
Griffln v. Eailroad Co., 148 Mass. 143, 145, 19 N. E. 166; Cayzer v. 
Taylor, 10 Gray, 274; Elmer v. Locke, 135 Mass. 575; Booth v. Eail- 
road Oo., 73 N. Y. 38; Cône v, Eailroad Co., 81 N. Y. 206. The judg- 
ment must be affirmed, with costs, and it is so ordered. 
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CHICAGO, E. I. & p. RT. CO. v. CAULFIBLD. 

.(Circuit Court of Appeals, Highth Circuit September 10, 1894.) 

No. 415. 

1. Eaileoad CoMPANiBS— Injuries to PEnsoNS os Teack — Degrbb of Carb 
Eequirbd. 

A locomotive englneer, approacbiug a place where a fbotpath crosses 
the traclt, is bottnd to exercise only ordinary care and watchfulness to 
discover and warn people and aVoîd injuring tbem; and an Instruction 
whlch requlres "ail the care possible,"— the "blghest possible care,"— and 
the amount of Tvatchfulness necessary to discover a person on the tracl£, 
is erroneous. 

a. Appbal— Prbjtipicial Ebroe— Ekronkous Charge. 

It Is Bufflcient to warrant a reversai that the charge was erroneous; 
that it may hâve misled the jury; and that it does not afflrmatively 
appear that the misdirectlon was harmlcss. Railroad Co. v. McClurg, 
8 G. 0. A. 322, 59 Fed. 800. 

8. Damages fok Personal Injuries— Mental Sufferino. 

Mental sufCerlnginduced byplaintlff's crippled condition, such as feellngs 
of mortiflcation because he is not sound in body and limb, cannot be 
(ionsldered In âzlng the danaagea 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

This was an action by John J. Caulfleld, by his next friend, 
Michael J. Caulfleld, against the Chicago, Rock Island & Pacific Rail- 
way Company, to recover damages for personaJ injuries. Verdict 
and judgment were rendered for plaintiff, and défendant brought 
the case on error to this court 

Stephen S. Brown (J. E. Dolman, on the brief), for plaintLOE in 
error. 
O. A; Mosman and James C. Davis, for défendant in error. 

Beforp OALDWELL, SAÎJBOltN, and THAYER, Circuit Judges. 

THAYÈR, Circuit Judge. This is a suit for personal injuries, 
which originated in the city of St. Joseph, Mo. The action was 
brought by John J. Caulfleld, the défendant in error, against the 
Chicago, Bock Island & Pacific Bailway Company, the plaintiff in 
error, in the circuit court for Buchanan county, state of Missouri, 
from whence it was removed to the Unjted States circuit court 
for the western district of Missouri. It was tried in the latter 
court, amd resulted in a verdict and judgment against the railway 
Company. The errors that hâve been assigned relate to the in- 
structions that were given by the trial court. A brief statement 
of the circumstances under which the injuries were sustained is 
essential to a correct understanding of the questions that we hâve 
to détermine. 

The accident occurred in a railroad yard in the city of St. Joseph, 
which appears to hâve been used in common by several railroad 
companies, about 6 o'clock p. m., on the evening of the 29th day of 
May, 1890. At that hour, one of the défendant company's en- 
gineers, who had charge of a switch engine, was taking the engine 
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to the roundhouse at the conclusion of the day's labor. At a cer- 
tain point on the way to the roundhouse, where there were three 
tracks belonging to as many différent railroads, which were laid 
side by side, was a footpath across thèse tracks, which was used 
by many people, especially in the morning and in the evening, when 
they were going to or returning from their place of work. Where 
this path led across the track, the plaintifl, John J. Caulfield, who 
was a boy between eight and nine years old, was run over by the 
Bwitch engine in question, and was severely injured. Some dis- 
tance to the north of the point where the accident occurred, the 
track on which the switch engine was moving on its way to the 
roundhouse was crossed obliquely by three other railroad tracks, 
and before going orer that crossing, just prior to the accident, the 
switch engine stopped and whistled, as it was its duty to do, and 
then moved south OTer the crossing to the place where the plaintiff 
was run over and injured. 

The engineer, with respect to his own conduct on that occasion, 
gave évidence tending to show that when he reached the aforesaid 
railroad crossing, and stopped to whistle, he saw a boy standing 
about 3^ rail lengths south of the above-mentioned footpath; that 
the boy was standing at the time on the end of one of the ties of 
the Rock Island road, so near to the rail that he would be struck 
by the engine; that he kept his eye on the boy, and rang the engine 
bell, but that he seemed to pay no attention to the warning, where- 
upon an alarm whistle was sounded; that the boy then tumed 
around, and looked at the engineer, who motioned to him with 
one hand, and that he then stepped ofE from the tie, and to a 
sufBcient distance from the track to allow the engine to pass in 
safety; that he then started his engine forward, going at the rate 
of from three to four miles per hour; and that, when he came 
within ten or twelve feet of the boy, the latter started to run across 
the track immediately in front of the engine, whereupon, according 
to the engineer's statement, he reversed his engine, put on the 
vacuum brake^ and stopped it as soon as possible, but not in time to 
avoid the injury. On the other hand, there was évidence in behalf 
of the plaintiff below which tended to show that the switch engine 
was running at the rate of from flve to eight miles per hour, and 
that as it moved south over the railroad crossing above mentioned, 
and until it reached the footpath where the boy was hurt, the en- 
gineer in charge of the same was looking west at an excursion 
train, moving north on an adjoining track, and was not looking 
down the track in the direction in which the switch engine was 
moving, and that he did not give any proper signal to wam people 
who might be on the footpath of impending danger. The évidence 
for the plaintifl f urther tended to show that, at the same time, 
the boy was standing in the center of the Rock Island track, im- 
mediately in front of the approaching switch engine, and that he 
was also looking west in the direction of the excursion train, and was 
apparently unaware of the approach of the switch engine until it 
was too late to get ofl the track. It will thus be seen that the 
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évidence was conflicting, and tMt the case made by the plaintifif 
differed essentially from the case made by the défendant Company. 
We hâve not thought it necessary to qùote the charge of the court 
in fuU, as very much that was said is unexceptiônable, and has not 
heen. challenged. The following excerpts therefrom embody the 
allegèd errors which hâve been assigned. Speaking of the degree 
of care which the ehgineer of the sWitch engine was bound to exer- 
cise, the trial judge said: "If that was a passageway of that kind, 
and thls plaintifif was upon that passageway, oi* near It, at the time 
of the injury, and the engineer in charge of that engine saw him, 
and he saw him in time to liave pïevented any injury to him by the 
exercise of that àmount of care rèquired by the law to be exercised, 
and IMt is the highest possible care under the cirénmstances he 
could exercise in the management of his engine. We are to bear in 
mihd tiiat thèse engines are dangerous, and when they are so, and 
there is danger of their killing and maiming, the man in charge has 
to exei*cise ail th.e care possible for him to exercise under the cir- 
cumstances to prevent that calamity. Then, if he saw the plaintifî 
in time to haye stopped his engine, in time to hâve prevented the 
injury by the exercise of that reasonable care which he is called 
upon to exeircise in a case of that kind, — ^the highest possible care 
he could exercise under the circumstances, — that is exactly what a 
reasonable man would do when surrounded by such a condition, and 
it is that reasonable care which he is rèquired to exercise." Fur- 
thermore, the court directed the jury that it was the duty of the 
engineer "to use the most effective means to prevent injury." It 
also said that, "if he failed of his duty by failing to exercise the 
amount of care necessary to discover the présence (xf the party, there 
would be a liability on the part of thé company." For obvions rea- 
sons, we bave not been able to approve the foregoing portions of the 
charge, which clearly imposed upon the defendant's engineer the 
duty of exercising "ail the care possible * * * to prevent the 
calamity," and "the highest possible care he could exercise under the 
circumstances," and which also seem to déclare that the railway com- 
pany was in any event liable if it failed to exercise the amount of 
watchfulness necessary to discover the présence of a party on its 
track. It does not seem to be seriously claimed by counsel for the 
défendant in error that the défendant company was bound to exer- 
cise that high degree of care which is indicated by the foregoing 
extracts from the charge, aûd it may be safely asserted that the au- 
thorities cited do not support siich a contention. According to the 
great weight of authority, the engineer in charge of the switch 
engine was bound to exercise ordinary care and watchfulness, both 
in looking out for people who might be on the track at the place in 
question and in giving them timely waming of the approach of the 
engine, and in taking other reasonable précautions to avoid injuring 
them. In otber words, the engineer was rèquired to exercise that 
degree of càre aïid skill which a person of ordinary prudence would 
hâve exercised at the time and place of the accident, having référence 
to the âge and size of the boy who was seen in proximity to the 
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track. Guenther v. Eailway Co., 108 Mo. 18, 18 S. W. 846; Prewitt 
V. Eddy, 115 Mo. 283, 21 S. W. 742; and cases cited; Railway Oo. 
V. McElmurray (Tex. Civ. App.) 25 S. W. 324; Eailway Co. v. McDon- 
ald, 75 Tex. 41, 12 S. W. 860. 

In the respects above indicated, the charge of the trial court was 
undoubtedly erroneous, and we are unable to say that tbe error in 
question did not mislead the jury to the préjudice of the défendant 
Company. Inasmuch as the court directed the jury that the de- 
fendant's engineer was bound to exercise the "highest possible care 
he could exercise under the circumstances," and inasmuch as the 
engineer testified that he saw the plaintiff when the switch engine 
must hâve been from 300 to 400 feet distant from where the acci- 
dent occurred, it may hâve been that the jury found against the de- 
fendant because the engineer failed to take some précaution which, 
in the exercise of ordinary care, he was under no obligation to take. 
The jury may hâve thought that the engineer had no right to pro- 
ceed with his engine, no matter how slowly, after discovering the 
boy in proximity to the track, until he had left that neighborhood 
and was entirely out of danger; or it may hâve been that the jury be- 
lieved the engineer to hâve been guilty of some other slight error of 
judgment, which rendered him culpable within the stringent rule 
of liability announced by the trial court. But it is unnecessary to 
indulge in spéculations of this nature. It is sufficient to warrant a 
reversai of the case that the charge was erroneous; that it may hâve 
misled the jury; and that it does not afBrmatively appear that the 
misdirection was a harmless error. Railroad Ck». v. McClurg, 8 C. 
0. A. 322, 59 Fed. 860. 

As the case must be remanded for a new trial for the reasons here- 
tofore indicated, it will be well to call attention to another exception 
taken to the charge of the trial court touching the assessment of 
damages, which also appears to us to be well taken. The court in- 
structed the jury that, in assessing the plaintiff's damages, they had 
a right "to take into considération his mental suffering because of 
his crippled condition, and to take into considération his physical 
suffering endured by him while his wounds were healing." The 
allusion thus made to "mental suffering" induced by the plaintiff's 
crippled condition, as distinguished from "physical suffering," ap- 
pears to hâve been to those f eelings of mortification which the plain- 
tiff might expérience in after life because he was not Sound in body 
and limb. If such was the Idea intended to be conveyed by the 
instruction, then we think that the court erred in allowing the jury 
to assess damages of that nature. Bovee v. Banville, 53 Vt. 190. 
The judgment of the circuit court is reversed, and the cause is re- 
manded, with directions to grant a new trial. 
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GOODLANDBR MILL c6. T. STANDARD OIL 00. 
(Circuit Court of Appeals, Seventh Circuit May 31. 1894J 

Ho.eo. 

NBaLÏGEJW!«-^ïlKMOTB AND PSOXiitATÎBI CaXJSB. 

Deféiidant âhipped a cair lOad of crude petroIeum in a car wtilcii had no 
yalve refeulatlng tiie outflow of tlie oll. Tlie consignée liad the car re- 
mç^et^to a side track, and tiien, ^itb knowle^ge tliat tlie car was leal^ing, 
attempted to dra\r olf tlie oil hear plaintiff's mill, tlie engine room of 
TVbicb Viras lower than tba track. Ôwing to the absence of the valve, the 
oll rail oilt Bô rapidly tbàt It flowed Into plaintiff's engine room, exploded, 
andidestroyed tbe milL Held, that défendant was not Uable therefor, 
since its négligence ytaa not the proximate cause of tbe Injury. 

In Error to the Circuit Court of the CJnited States for the North^ 
ern District of Illinois. 

Action on the case by the Goodlander Mill Company against the 
Standard Ôil Company. Défendant obtained judgment. Plaintiff 
brings errof. 

In Novewber, 1887j^^the défendant shipped in a tank car from Lima, Obio, 
to the S't Scott Gt^s Company, at Ft. Scott, Kan., some 6,000 gallons of crude 
petroleum^ dellvferable to thsit company at East St Louis. The tank car 
had a discharge pipe in the bottom and about the center of the tank, some 
•four inches in dla.meter, andprojeetiiig about six inchea below the bottom. 
The projection wàs threaded to receii?e a. heavy cap screw. Withln the tank 
the discharge piï>e ia fltted wlth a heavy valve to prevent the escape of oil. 
The valve reste upoii a shoulder in the upper part of the discharge pipe. Be- 
low the shouldei!'' thére are four concaves made In the valve, to permit the 
flow of oil upon raising the vaiveu An inflexible iron rod Is attached to the 
valve, extending through the dôme on the top of the tank, and projecting a 
foot or more abové ît Within ihe tank at the top there is a coiled wire 
spring, arranged to bold the rod down, and keep the valve in position, clos- 
ing the outlet. Td discharge the contents of the car through the lower dis- 
charge pipe, the cap is unscrewed and the pipe coupling attached. The valve, 
by means of the rod, is then liftefl, ajid the oil permitted to flow through the 
outlet into the pipe, and conducteâ to the réservoir provided for its réception. 
The tank car arrlvèd at Ft. Scott on the 17th of November, and was re- 
ceivéd by the eohslgnee on the néxt day. The gas company caused the car 
tb be removed from the yard of the railroad company, where It was deliv- 
ered, and to be placed upon the switqh track of another company located in 
a, Street a half mile away, between the piroperty of the gas company and the 
steam flour mill 6t the plaintift In error. This was done for the purpose of 
ÎJiptng the petroleuiD contained in thé tant Into the réservoir of the gas com- 
pany, located beyond the mlU, aod upon the further sidé of an intercepting 
aixeet, The railroad track upon which the, tank car stood was three feet dis- 
tant ftom the furnace room of the mill, the latteir being thrèç feet below tha 
leveï pf the railroad track at that point ïhe car was placed ijlrectly oppo- 
site the window of the furnace room of the mlU. On the àftiérnoon of the 
ISth' of Novenaber. and before or àt' the time o£ the remoyal of the car on 
that day it was observed by the engineer of the switch engine that the tank 
was leaking, the oll dripping at the outlet under the car, and forming a pool 
upon the ground. On the mornlng of the 19th of November, two servants of 
the gas company undertook to discharge the oil into the réservoir of the gaa 
company, through a pipe laid from the réservoir to tho tank car. One of 
them examined the rod at the top of the car, and reported to the other that 
it was pushed down, indlcating the valve to be in proper position. Tha 
other went under the car with a wrench to remove the cap, and attach tha 
pipe leadlng to the réservoir. Ha observed that the cap was loose, and re- 
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moved It with his hand; and It Is stated In the brief of counsel for plalnti£f 
ïn error— wlthout référence to the record for vérification o£ the statement— 
that this man observed, as he went under the car for the purpose of removing 
the cap ahd attacbing the coupling, that the oil was leaking some, but that he 
did not deem the fact of moment, supposing that the valve was in its proper 
position, and would prevent the discharge of the lyetroleum until It was 
raised. Upon removing the cap, the oil flowed ont before the coupling could 
be attached; and despite the efforts made to prevent, and before the car 
could be removed from its position, the oil flowed down the descent, through 
an open window, Into the boileir room, and aJso upon some hot ashes located 
at the rear of the engine room and boller house, and some elght feét distant 
from the car, and caught flre, whereby the mill and Its contents were de- 
stroyed, and property of the value of about $107,000 consumed. After the 
fire and upon examinatlon of the tanlc, it was discovered that it contained no 
valve; that' it had been remOved, but how or When is not disclosed by the 
évidence, but presumably before the tank car was flUed with the oil for shlp- 
ment. The évidence established that crude petroleum oil will glve ofC a va- 
por or gas which will flash at a température of 00°, igniting by contact with 
flre, and explosive In its ignition; that it is in common use for fuel purposes; 
and that it is about as volatile as turpentine. The action against the Stand- 
ard Oil Company by the mill owner is predicated uiwn négligence in omit- 
ting to hâve a proper valve ini the outlet of the tank. At the trial of the 
cause, and upon the conclusion of the évidence for the plalntifC, the court di- 
rected tiie Jury to flnd a verdict in favor of the défendant 

Myron H. Beach, for plaintifE in error. 

W. G. Ewing and Virgil P. Kline, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge (after stating the facts). Without 
doubt, whether a given act or omission is the proximate cause of 
an injury is ordinarily a question for a jury. Kailway Co. v. Kel- 
logg, 94 U. S. 469. This, however, is subject to the well-settled rule 
that the court should withdraw a case from the jury, and direct 
a verdict, when the undisputed évidence is so conclusive that the 
court »hould set aside a verdict in opposition thereto. North Penn- 
svlvania E. Co. v. Commercial Nat Bank, 123 U. S. 727, 733, 8 Sup. 
et. 266; Eailroad Co. v. Converse, 139 U. S. 469, 472, 11 Sup. Ct. 
569; Elliott v. EaUvs-ay Co., 150 U. S. 245, 14 Sup. Ct. 85; Railway 
Co. V. McDonald, 152 U. S. 262, 14 Sup. Ct. 619. The ruling directing 
a verdict upon the évidence presented by the plaintiff sanctions 
a review of that évidence hère, to enable us to détermine whether, 
as matter of law, upon the testimony adduced, a verdict for the 
plaintiff could hâve been sustained. Bag Co. v. Van Nortwick, 9 
U. S. App, 25, 3 C. C. A, 274, 52 Fed. 752. 

We are confronted, therefore, with certain questions, always 
interesting and often perplexing, touching the law of négligence, — 
whether, upon the facts stated, the défendant stood in breach of 
duty to the plaintiff, and whether the omission to provide a valve 
for the discharge pipe of the tank was the proximate cause of the 
destruction of the plaintifl's mill. 

It is not every one who suffers loss from another's négligence 
that may recover therefor. Négligence, to be actionable, must oc- 
cur in breach of a légal duty, arising out of oontract or otherwise, 
v.63F.no.8— 26 
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owing to tbe person sustaining ,ibbe loss. Kahl T..I»oye,,37 N. J. 
Law, 5J iJBaûk v. Ward, 100 U. S. 195. Mr. Wharton deflnes "légal 
dùtj''^'xQ'''l)è '^that whicH the ïû;^ requires to be donè op for- 
borne to a'detérminate per^ônj^ ôr'tp tlie public at large, and as cor- 
relative to a riglit yested in'sucli determinate person or in the 
public." Whart. Neg. § 24. The*e was hère no contractual relation 
between thé parties, Any duty aPising out of the contract was 
due to the gas Oômpany, nôttb thé plaintifE. ïf> by reason of the 
shipment of the petroleum, a légal duty arose in favor of the plain- 
tiff, it was a duty ^distinct ajid apart from the contract, — a duty 
implîed by law, The duty, therl; upon which the plaintiff must 
rely, was a du|y,, owing by the défendant to the public. The law 
imposes the obligation that one should so use pn^j^l property that 
injury should not resuit therefrom to another. ;Thia duty, however, 
iS;not absolute; but one is responsible for négligent use, for failure 
to do or forbéàr that which the lîttv! requires toi be dOne or forbome 
in respect of the use. If the fâilure to provide ia valve was in 
breaeh of a duty owing to the public, it must be because the char- 
actër of the shipment Was such and so dangerous that the défend- 
ant owed the duty to allwho niight in any way be brought in con- 
tact with it, to so protect and gjiard it that harm therefrom should 
corne to no one, One who uses a d,angerpus agency does so at his 
péril, and must respond to the injuries thereby occasioned, not 
caAsed by extraordinary naturâl occurrences, or by the inter- 
position of strangers. Pletcher v. Eylands, L. R 1 Exch. 265, 279, 
afQrmed L. R. 3 H. L. 330. The books are replète with cases falling 
within and illttiitrafing this principle. Thus, in Thomas v. Win- 
chester, 6 Ni î". 397, an apothecary careleasly labeled a poison as 
a harmless medicine, and sent it so labeled into the market. He 
was held liable to ail who, without fault on their part, and in con- 
séquence of the false label, weare injured by- its use. Norton v. 
Sewall, 106 Mas». 143; Bishop v. Weber, 139 Mass. 411, 1 N. E. 154; 
Davis V. Guarnièri, 45 Ohio St 470, 15 N. E. 350,— are like cases. 

The rule is liinited, however, and justly so,to instruments and 
articles in their nature calculated to do injuiy, such as are essen- 
tially and in their éléments instruments of daàager; to acts that 
are ordinarily dangerous to life or property. ïjoop v. Litchfield, 42 
N. Yi 351, 357. And so, where the wrongful act is not immediately 
dangerous to the life or property of others, the négligent party is 
liable only to tbe party with whom he contracted. CoUis v. Selden, 
L. R 3 C. P. 496, cited with approval in Bank v. Ward, 100 U. S. 
195, 204. Thus, in Davidson v. Nichols, 11 Allen, 514, the défend- 
ant, a Wholesale druggist, negligently delivered to a customer sul- 
phide of antimony for black oxideof manganèse. The purchaser, a 
retail druggist, delivered the package unopened to the plaintiff, both 
siipposing the substance to bè black oxide of taiaûganese. In that 
■belief the plaintiff proceeded to use the same ifi çombination with 
cbloride of potassium, — a substance with which the oxide may 
be safely afad properly used, but from the combination of which 
with sulphide ôf antimony a dangerous explosion follows. The 
plaintiff was injured by the resulting explosion, and brought suit. 
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The court held the défendant not liable; and, after declaring that 
there existed no privity of contract between tlie parties, says: 

"We thlnk it equally clear that the plaintiff shows no cause of action ex 
delicto against the défendant The insuperable difficulty is that the aver- 
ments in the déclaration do not disclose any duty or obligation which rested 
on the défendants towards the plaintiff in the sale of the article to the per- 
son from whom the plaintiff purchased. As has been already stated, it was 
an innocuous substance, which became dangerous only when used in compo- 
sition with another chemical agent It was not sold by them wlth any 
knowledge or understanding of the purpose for which it was intended to 
use it, nor did they know that it was to be resold to the plaintiff. There be- 
ing no duty Imposed on the défendants towards the plaintiff arising ont of 
any contract, this action is to be maintained, if at ail, by showing a breach 
of some duty or obligation imposed on them by law. They hâve been guilty 
of no actionable carelessness or négligence, unless it can be shown that they 
were bound to use some care or caution upon which the plaintiff has right 
to rely. Failing to show this, or to aver a state of facts from which the 
law would imply it, the gist of this action, which is founded on alleged 
négligence and want of due care, is wholly wanting. We know of no rule 
or principle of law by which a vendor of an article can be held liable for 
mistakes in the nature or quality of an article arising from his carelessness 
and négligence, which causes loss or injury to other persons than his immé- 
diate vendee, where there has been no fraudulent or false représentation in 
the sale, and the article sold was in itself harmless; especially where the 
sale is made without any notice to the vendor that the article was bought 
for a third person, or that it was intended to be used In combination with 
other substances which may make it dangerous or injurions to person or 
property. In such case a vendor assumes no responsibility, and incurs no 
liability beyond that which results from his contract with his vendee. Witli 
remote vendees of the article, who purchase it by subsales from those to 
whom it was originally sold, he enters into no contract, either express or 
implied, and takes on himself no obligation or duty whatever. Nor has he 
done any wrongful or illégal act towards third persons for the conséquences 
of which he is liable. The gênerai principle applicable to this class of cases 
is that a vendor takes upon himself no duty or obligation other than that 
which results from his contract. For breach of this, he Is liable only to 
those with whom he contracted. AU others are étrangers. The law fastens 
on him no gênerai or public duty arising out of his contract for the breach 
of which he can be held liable to those not In privity with him." 

And so in Losee v. Olute, 51 N. Y. é94, the manufacturer of a steam 
boiler constructed it improperly and of poor iron, knowing that it 
was to be used in the vicinity of and adjacent to dwelling houses 
and stores; so that, in case of an explosion while in use, there would 
be likely to be destruction to human life and adjacent property. 
After delivery and acceptance by the purchaser, and while in use 
by him, an explosion occurred, in conséquence of such détective con- 
struction, to the injury of a third person. It was held that the lat- 
ter had no cause of action against the manufacturer. 

In Bailey v. Gas Co., 4 Ohio Cir. Ct. E. 471, the défendant, under 
contract with another, put in fixtures for using natural gas for 
heating a steam boiler connected with an engine in the electric 
plant of that other. By reason of négligence and imperfect con- 
struction of the fixtures, an explosion ensued, and the engineer 
in charge of the boiler and engine was injured, and brought suit. 
It was held that there was no contract relation becween the plaintiff 
and the défendant, and that the défendant owed him no duty. It 
was there eonceded that gas, under certain circumstances, might 
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be a dangerous article; that it was explosive when allowed to es- 
cape so as to corne in contact with flame. It waa not in and of 
itself dangerous. And the défendant was acquitted, although the 
imperfect fixtures were placed by it for the purpose of being used 
in connection with the use of gas as fuel. See, also, Blakemore v, 
Eailway Co., 8 El. & Bl. 1035; Burdick v. Cheadle, 26 Ohio St. 393; 
Roddy V. Eailway Co., 104 Mo. 234, 15 S. W. 1112; Curtin v. Somer- 
set, 140 Pa. St. 70, 21 Atl. 244. 

There is a class of cases of which Heaven v. Pender, 11 Q. B. 
Div. 506, and Devlin v. Smith, 89 N, Y. 470, are examples, holding 
the builder of a scafEolding to be used by workmen, and negligently 
constructed, rendering it unsaf e, liable for an injury occurring f rom 
its use. Thèse cases recognize thè rule that the liability of the 
builder is in gênerai only tô the person with whora he contracted, 
but rest liability to third persons upon the ground that the defect 
was such that it rendered the article in itself immediately danger- 
ous, and that serious injury was the natural and probable consé- 
quence of its use. Of the same character is the case of Necker 
V. Harvey, 49 Mich. 517, 14 N. W. 503, holding the constrnctor of an 
elevator, while in possession of and operating it, liable to a stranger 
for injuries arising from its négligent and unsafe construction; 
otherwise, if possession had been surrendered. 

We are thus brought to the question whether crude petroleum 
may properly be classifled as a "dangerous agency," within the 
meaning of the rule. ït is an extensive article of commerce, trans- 
ported by rail to ail parts of the land, shipped in steamers and 
sail vessels to ail parts of the world. It is innocuous of itself. 
It is dangerous only whén in considérable quantity it is brought in 
contact with flre. It is in gênerai use for fuel and other purposes. 
It is no ttiore volatile than turi>entine, no more explosive than gas; 
does not necessarily, in its handling, involve imminent danger to 
any one. ït is not a dangerous agency of itself, but becomes such 
by subjection to a high degree of beat, or from actuaJ contact with 
tire. The shipment of sUch an article of commerce casts upon the 
shipper a certain duty to the public, — that of providing a suitable 
vehicle for the petroleum in ail respects adapted to the purposes 
of carnage, and able to encounter the usùal risks of transporta tion, 
so that the petroleum in its transit should not be exposed to danger 
of ignition from causes incident to its transportation, reasonably 
to be anticipated. We think that to be the true limit of the ship- 
per's duty, and that duty, as it appears to us in this case, was prop- 
erly discharged. The petroleum was contained in a tank impervious 
to flre. The shipment reached its destination in safety. The case 
is not like that of the shipment of explosives, the character of the 
shipments being concealed. Brass v. Maitland, 6 El, & Bl. 470; Far- 
rant v. Barnes, 11 O. B. (N. S.) 553; The Nitro-Glycèrine Case, 15 
Wall. 524. Hère the contents of the tank were declared by the pe- 
culiar construction of the car. The properties of the petroleum 
were known'to the consignée and to the public equally with the de- 
fendant. They are matter of common knowledge. There was hère 
no disguise and no concealment. 
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It may be said that it was the duty of the shipper so to equip 
the car that its contenta might be aafely diacharged in ordinary 
metboda and by tbe exercise of due care. This we may concède. 
It waa a duty, however, growing eut of tbe contract, and owing 
to the consignée; and, for failure therein, the shipper would be 
liable to the consignée for tbe damages naturàlly and proximately 
flowing from such failure. That duty, however, waa not owing 
to the plaintifl, the material shipped not being in and of itself 
essentially dangerous. 

The proximate cause of an injury ia that cause which, in natural 
and continuons séquence, unbroken by any efficient intervening 
cause, produces the injury, and without which the reault would 
not hâve occurred. 

In Inaurance Co. v. Boon, 95 U. S. 117, 130, the court saya: 

"The proximate cause Is the efficient cause, — the one that necessarily sets 
the other causes in opération. ïhe causes that are merely incidental, or 
instruments of a superior or controlling agency, are not the proximate causes 
and the responsible ones." 

The remote cause is that cause which aome independent force 
merely took advantage of to accomplish something not tbe probable 
or natural effect thereof, The absence of the valve was doubtless, 
in a sensé, a cause of the injury, — an antécédent cause; but, where 
the négligent act is not wanton or malum in se, the law atopa at 
the immédiate, and does not reach back to the antécédent, cause. 
The causal connection between the négligence and the hurt ia in- 
terrupted by the interposition of an independent human agency; 
and, aa Mr. Wharton expresses the thought, "the intervener acts 
as a nonconductor, and insulates the négligence." The test is: 
Waa the intervening efficient cause a new and independent force, 
acting in and of itself in causing the injury and superseding the 
original wrong complained of, so as to make it remote in the chain 
of causation, although it may hâve remotely contributed to the 
injury aa an occasion or condition? Hère the gas company gave 
the négligent act a mischievous direction. If but for such inter- 
position the defendant's négligence would bave produced no injury, 
the causal connection is broken, because the intervening act made 
the act of négligence, otherwise innocuous, operative to injury. The 
injury must be the natural and probable conséquence of the négli- 
gent act, and such as ought to bave been f oreseen in the light of at- 
tending circumstancea. Kailway Cô. v. Kellogg, 94 U. S. 469. 
There the court says: 

"The question always is, was there an unbrolîen connection between the 
wrongful act and the injury,— a continuous opération? Did the facts con- 
stitute a continuons succession of events, so linlied together as to mal^e a 
natural whole, or was there some new and independent cause Intervening 
between the wrong and the Injury?" 

The négligent omission of the valve did not necessarily set the 
other causes in opération. It was, in the language of the Boon 
Case, above referred to, the incidental cause, or the instrument of 
a superior and controlling agency, and was therefore not the proxi- 
mate and reaponaible ona If the owner of a magazine in which 



406 FBDEEAL EEPOKTEK, Vol. 63. 

guopowdep is stored should carelessly leave open its door, and a 
respoOTibte kumaji being sliould enter' with a lighted candie, know- 
ingof'the présence of the gunpowder, and an explosion should 
ensue, iœotildit be affirmed that in any légal sensé the careless act 
of lëating lopen the door was the cause of the explosion? So heie 
the gascoçipany hàd received thia oilinto its possession. It was 
entirely haÈmless in and of itself. [ The natural and probable con- 
séquence of the, négligent act of omission charged upon the défend- 
ant was the leakage and loss of the oil. The omission of the valve 
did not render it dangerous. If not interfered with, the omission 
of the valve had no tendency whatever to produce the injury com- 
plained of. The petroleum was subject to ignition, and its ignition 
at the time and place produced the injury. That was caused by 
subjecting it to contact with heat and flre. That was done by the 
gas Company, which had possession and contpol of the oil, and acted 
independently, and not under the direction of the défendant The 
Company was chargeàble with knowledge of the properties of 
petroleum, and had actual knowledge," through its servants, that 
the oil was leaking from the discharge pipe, and this prior to the 
removaJ of the car from the yards of the carrier. With this knowl- 
edge, the Company placed the car within thi-ee feet of the engiae 
and boilers of a mill located below the grade of the railway, and 
with knowledge of the leakage, suûiicient, in view of the dangerous 
proximity of flre, to place a careful person upon diligent inquiry, 
undertook to discharge the oil in close proximity to hot ashes, and 
near an open window of the boiler room. We cannot say that the 
négligent omission of the valve "necessarily set the other causes 
in opération;" nor can we say that the injury was the natural and 
probable conséquence of the négligent act. In marshaling the 
probable conséquences which ordinary sagacity should hâve fore- 
seen as probably resuiting from the omission of the valve, it would, 
as we conceive, appear unlikely and abnormai that this injury 
should resuit We are of opinion that the intervening and inde- 
pendent act of the gas company was the efficient cause, self-oper- 
ating, by which the négligent act of the défendant was rendered 
effective to an injury that was not the probable and natural con- 
séquence of the act Hoag v. Eailway Co., 85 Pa. St. 293; Carter 
V. Towne, 98 Mass. 567; Scheffer v. Railroad Co., 105 Uv S. 249; 
St. Louis, L M. & S. Ey. Co. v. Commercial Union Ins. Co., 139 
U. S. 223, 11 Sup. et 554. 

The cases to which we are referred are not in oonflict with the 
principles asserted, and are quite di^tinguishable in the facts from 
the case at bar. In Eailway Co. v. Keighron, 74 Pa. St. 316, the 
négligent act of the company's servattt caused a collision which set 
flre to the cars of a traJn, whîch flre directly communicated to and 
destroyed plaintiff's house, situated within 20 feet of the track. 
There iiç neg:ligent act was immediately dangerous, and there 
was no intervening cause between tie négligence and the injury. 
In Lynh Gas & Electric Co. v. Meriden Pire Ins. Co., 158 Mass. 
.'Î70, 33 N. E. 690, a flre occurred in the wire tower of the plain- 
tiff's building, throUgh which the wires for electric lighting were 
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carried frona tbe building, The fire was extinguished without con- 
tact with other parts of the building, and with slight damage to the 
tower or its contents. By reason of the flre, a connection was made 
between the lightning arresters, causing a short circuit; and the 
short circuit resulted in an extra strain upOn the belt through the 
action of electricity, thereby causing, in a part of the building re- 
mote îrom the fire and untouched thereby, a disruption of the fly 
wheel of the engine and other damage. It was held, and justly so, 
that there was unbroken connection between the flre and the injury, 
and without the intervention of a new cause acting from an inde- 
pendent source. 

We are of opinion that if, upon the facts presented, a jury had 
rendered a verdict for the plaintiff, it would hâve been the duty of 
the court to hâve set aside the verdict, and that, therefore, the 
court below rightly directed a verdict for the défendant, and that 
the judgment must be affirmed. 



LOUISVILLE & N. R. 00. v. KELLY. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1894.) 

No. 156. 

1. Mastbb and Servant — Négligence — Risks of Employment. 

In an action by a bralseman against a raiiroad Company for Injuries re- 
ceived by tiim while coupling cars In ita service, an instruction to the 
effect tliat if the plaintiff knew that the cars were out of repair, that 
there were holes in the roadbed, and that the flreman in charge of the 
engine was incompétent, and, if he made no objection on that account, he 
was not entitled to relief, held properly refused. 

2. Bamb— Kegugencb in Selectikg Fellow Servants — Instructions. 

An Instruction that in determinlng whether the fireman In charge of the 
engine was compétent to handle it the jury should consider "that firemen, 
after a certain period of service as firemen, are promoted to englneers," 
is objeetionable, as assuming that promotion of firemen to be englneers 
takes place as a matter of course, regardless of the capaclty, habits, or 
temper of partlcular individuals. 

8. Same. 

It was error to refuse to instruct the jury that the fireman and brake- 
man were fellow servants, and that, if the latter was injured by the 
carelessness or unsliillfulness of the former, the coinpany was not 11a- 
ble if it had used due care in employing the fireman, and did not know, 
and could not by ordinary diligence hâve learned, of his incompetency or 
want of skill. 
4. Same— Dangekous Machinery. 

It was error to refuse to instruct the jury to the effect that If the cars 
were reasonably and ordinarlly safe, and the plaintiff was injured by 
reason of the deadwoods on them, he cannot recover. 
6. Witnbss—Credibii.itt—Impeachment— Instructions. 

A request for an instruction that If a wltness "bas been successfuUy 
contradicted or impeached hls entire tesUmony, except as corroborated, 
may be disregarded," waa objeetionable, since even the truthful testi- 
. mony of an honest wltneSs may be successfuUy contradicted . 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 
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Action on the case by John W. Kelly against thé LouîsTÎHe & 
iNashTllle Eailroad Company. Plaintiff obtained judgment Dé- 
fendant brings error. 

J. M. Hamill, for plâintiff in errOr. 

Seth F. Çrews and George B. Léonard, for défendant în erPor. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Jndge. 

WOODS, Circuit Judge. The case is briefly but sufiaciently 
stated in the court's charge to the jury, as follows: 

"The plalntiff, a former brakeman In the seiTice of the défendant railroad 
«ompany, toarferought thlssnit to recover damages for alleged négligence 
of the «îefendajQt, resultlng in crushing the plaintifE's right hand, and causlng 
permajient ii^ury. In the déclaration divers spécifie acts of négligence are 
imputetl' td the défendant, liiclùding— First, the want of ordinary care In 
the employment of an Incompétent locomotive engineer, whose unskillful- 
ness, it Is alleged in one portion of the déclaration, caused the injury; sec- 
ond, the recelvlng by défendant. In the course of business, cars belonging 
to other companies, improperly constructed, and out of repair, and In a 
dangerous condition, thereby greatly Increaslng the hazard of the plaintliï 
in coupling the saUë, and that, in consechience of the drawheads or coupilng 
apparatvsi fif sald cars being out of repalr, the injury occurred; and, ttiird, 
that Its roadbéd and yard ât Mascoutah, the place of the accident, had 
holes and pltfalls, which prevented the plalntiff from obtaining a foothold 
and maJ^ing the coupling of cars." 

The trial resulted in a verdict and judgment for the défendant 
in error in the sum of $2,250. Error is assigned upon rulings of 
the court i^.^ving and rèfusîng instructions, and in admitting and 
excludîng efidiçnce. 

The recitais in the conrt's charge of the acts of négligence alleged 
in the déclaration, it is insisted, had a tendency to mislead the jury 
in respect: to what certain particulàr^ Constituted négligence on the 
part of thp plâintiff in error, but, tlie accuracy of the récitals not 
being qn^tioned, the objection is riecessarily untenâble. 

The conctading portion of the charge, it is contended, is objection- 
able, because it did not require the jury to consider whether the 
plâintiff had knowledge of the supposed incompetency of the flre- 
mah and defèctive condition of the c^rs and track. The court said: 

"If you belleve from the welght of the évidence that the plaintifE's injury 
resulted from the Incompetency of the person handling the locomotive at the 
time, and that ^due^ care had not been exercised by the défendant in its 
sélection, or that the cars the plalntiff may hâve been attempting to couple 
were out of repair and the rlsk of coupling thereby materially increased, 
and the défendant knew of the condition of such cars before the accident, 
or should have;known It ot that the roadbed, where tlie awitching by 
plalntiff was requlred to be made, had hqfes or pltfalls, by reason of which 
the injury occurred when he was attempting to make such coupling, then 
your verdict, fhouldbe for thiè jplaintiff." 

This sj^èihfe to bave béen inteiided, and probably was nnderstood 
by the jury, tçi',be a àummiiig up 6< thjé law and facts of the case, and, 
in order to be in itself complète and f air, needed the qualification 
that the plâintiff himself was without fault, or was exercising due 
care, when he was injured; but the court had already charged quite 
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explicitly that to be entitled to a verdict the plaintiff must hâve 
proven hia avennent "that at the time of the accident he was in 
the exercise of due care and diligence," and as that proposition, 
by its terms, embraces every possible ground of recovery, the jury 
must hâve regarded it as applicable to the grounds restated and 
summed up in the last part of the charge. Otherwise it had no 
application whatever. Whether or not the plaintiff had knowledge 
of the danger he was incurring is a matter which is embraced in 
the question whether he was in the exercise of due care, and there- 
fore needed not to be stated separately. If an instruction limited 
to the signiâcance of such knowledge alone was desired, it should 
hâve been embodied in a spécial request. 

While the issues in the case are few and simple, and the évi- 
dence of correspondingly limited scope, there are before us, if our 
count is correct, — covering 13 printed pages of the record, — 28 
requests for spécial instructions, which the bill of exceptions shows 
to hâve been separately and severally presented, oonsidered, and re- 
fused, and the errors assigned upon most of the rulings are insisted 
upon. Intending no reilection upon counsel, we are constrained to 
suggest that there must be a point- — it may be difficult to locate — 
where in sheer self-defense, as well as out of regard for the due ad- 
ministration of justice, a court may refuse to entertain such requests 
merely because of their excessive number or quantity. Those be- 
fore us contain fréquent répétitions, varied only by références to 
différent détails of évidence. Together they constitute an elaborate 
argument of the case, rather than a clear and succinct présentation 
of principles in their proper application under the issues to the 
controlling phases of the évidence. Oonsidered separately, some of 
them are embraced in the gênerai charge; some of them are un- 
sound througbout, or in minor particulars, which justifled their 
rejection; while others, we flnd, ought to hâve been given. 

In the order of présentation in the brief s, the first request was to 
the effect that if the plaintiff knew that the deadwoods of the cars 
he was attempting to couple were out of repair, that there were 
holes and pitfalls in the roadbed, and that the fireman in charge 
of the engine was incompétent, and remained in the service of the 
Company without making objection, and without receiving any 
promise that the causes of danger mentioned should be removed, 
he was not entitled to relief. This was properly refused. If the 
défendant in error knew that the deadwoods were out of repair, he 
must, in ail probability, hâve acquired the knowledge on the spot; 
and, consistently with the terms of the instruction, his supposed 
knowledge of the condition of the track and of the incompetency 
of the fireman as an engineer may hâve come to him so recently 
as to hâve afforded him no opportunity to make objection or com- 
plaint. Besides, even if he had the supposed knowledge, it was a 
question for the jury whether or not, under the circumstances, he 
ought to hâve attempted to make the coupling, and in so doing was 
himself négligent, or to be considered as having voluntarily assumed 
the risk of his act. The question was essentially one of contribu- 
tory négligence, and the instruction should hâve been so framed 
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as td léave it to the jury. Eailrttad Go. vi Mares, 123 U. S. 710, 
8 'Suj?. et 82l. Of course, there iflay be cases so clear as to justify 
thé takii;!^ 6Î the question from thé jùrj^. Schofleld v. Kailway Ce, 
114 W. 8.^615, 5 Sup. et 1125; Bilnt v. Mining Ca, 138 U. S. 485, 
li Sup. et 464. ^ 

The next Peqnest contains the objéctionable proposition that "if 
the plalntitf knëw, or hàd the same meâns of knowing," the flreman's 
iucompetency "as the défendant, then he cannot recover for his in- 
juries." The railroad cômpany owéd to the défendant in error the 
duty to uèe duëcare in séiecting flremen, engineers, and others with 
whom he waa tequired tb work, and to that end was bound to a 
diligent use of its means of knowledge; but the défendant in errer 
was undér ho dûty in that respect, and therefore could be afEected 
only by the knowledge which he had,— including what was within 
his observation at the tiûie 6f the injury. But as already stated, 
if he had àctually knowh the flreman's incompeténey, the question 
would hâve been one for thé jury. 

The next request was td thé effect that in determining whether 
the firemah Was compétent to handle an engine to switch cars at a 
station the jury should çôûsider how long he had been engaged as 
a locomotive flrëman, what 'were hià capacity and aptuess for leam- 
ing to handle âa engine, how often before he hadhandled an engine 
on similar occasions, Whether flremen frequently do switching 
before being promoted to engineers^ "that flremen after a certain 
period of service as flremen are promoted to engineera," etc. The 
last expression is objéctionable. It assumes it to be a fact that pro- 
motions from the place of flpeman to that of engiheer were of uni- 
form, or at lèast customàry, occurrence "after a certain period of 
service as flreman," without regard to the capkcity, habits, and 
temper of particular indîviduals. There was no proof of such cus- 
tom; none siich, of course, bas ever prevailed; and doubtless the 
jury would havê apprehended the intended meaning. But error 
assigned upon the refusai of an inaccurate statement cannot be 
allowed to prevail on the assUmption that the proposition would 
hâve been understood by the jury in the proper, rather than in the 
literal and erroneous, sensé. This entire request, indeed, while not 
irrelevant or technically objéctionable except in the particular 
statéd, has only a collatéral bearing upon the ultimate and con- 
trolling point of inquiry, Which was not so much whether the flre- 
man was in fact incompétent as whether the Company was to 
blâme for his béing in charge of the engine at the time in question, 
— assuming that the injury complairied of was attributable to his 
unskillful management Who put the flreman in charge of the 
engine? If the engineer, was he, in respect to that act, a représen- 
tative of the Company, as vice principal, or was he only a fellow 
servant of the flreman and Kelly? If a vice principal, did he know 
or hâve reason to believe, from past expérience or otherwise, that 
the flreman was not flt to be in charge of an engine when em- 
ployed in switching? If the engineer was only a fellow servant of 
the flreman and brakemaai (Railroad eo. v. Baugh, 149 U. S. 368, 
13 Sup. et 914), had he been authorized by the master mechanic to 



LOUISVILLE & N. K. CO. V. KELLY. 411 

leave his engine in charge of the fireman, as he did in this instance? 
And, that being so, was the master mechanic guiltj o£ négligence 
in giving that authority, in view of thè gênerai practice, if such was 
the practice, of railroad management to permit flremen to do that 
kind of work, and in view of the knowledge which he had or ought 
to hâve had of the charaeter and ability of this fireman? Eailroad 
companies are certainly not required to employ skilled engineers as 
flremen, and, if it is the prevailing custom of engineers to leave the 
firemen in charge of their engines when switching or similar work 
is to be done, then it is to be presumed that brakemen, when they 
engage or continue in their employment with the knowledge of the 
custom, assume the additional ha^iard which the custom involves, 
and can be entitled to compensation from the company for injury 
caused by a flreman's incompétent management of an engine only 
when his fltness was below what ought to be required of firemen, 
and when the fact of unfltness was known, or ought reasonably to 
hâve been known, to the master mechanic, or other like représenta- 
tive, of the company. 

The court was asked to instruct in substance that the fireman 
and brakeman were fellow servants, and that, if the latter was 
injured, either by the carelessness or unskillfulness of the former, 
the company was not liable if it had used due care in employing, 
and did not know, or by ordinary diligence would not hâve leamed, 
of his incompetency or want of skill. The only objection made to 
this is that it assumes that Kelly knew of the fireman's want of 
skill before he was injured. We do not perceive that to be so, or, 
if it were, that it w^ould be a tenable objection. That the two men 
were fellow servants is beyond dispute, and that the company, being 
itsèlf f ree from négligence as supposed, was not liable to either for 
an injui-y, whether caused by the unskillful or négligent conduct of 
the other, is no less certain. The instruction should hâve been 
given. 

The court refused to instruct to the effect that if the cars in 
the coupling of which the plaintiiï was hurt were received by the 
défendant from other railroads, and were "ordinarily and reasonably 
safe for the purposes for which they were used," the défendant, 
as a common carrier, was bound to receive and transport them over 
its Une, and, if the plaintiff was injured solely on account of the 
deadwoods on the cars, he cannot recover. This, it is objected, 
would hâve exacted of the défendant only ordinary care, "while 
the law requires that proper care should be exercised." But by 
the instruction the cars were to be reasonably as well as ordinarily 
safe, and that clearly implies good repair or proper condition. 
Anything less than reasonable is not good or proper, The refusai 
to give tiis instruction or an équivalent was error. 

Another request was to the effect that, if the cars were reason- 
ably and ordinarily safe, the plaintiff cannot recover on account 
of the deadwoods or bumpers on them; or, if there were defects in 
the cars which did not contribute to the injury, he could not re- 
cover on that account We perceive no valid objection to either 
of thèse propositions. It may be that they are embraeed by im- 
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plicatio(n în some of the expressions of the gênerai charge, but 
neither proposition ia distinctly stated. Jurors are not trained 
lawyers, and, notwithstanding a gênerai charge covering the issues 
of a case, itis the duty of the court, on proper request, to give to 
the jury a statement of any distinct doctrine or proposition which 
is fairly and justly applicable to the issiies or to an important phase 
of the case. 

An instruction asked in respect to the failure of the plaintiff to 
use a coupling pin was framed upon the theory that he had.been 
furnished with that implement, but his testimony was to the con- 
trary, and uncontradicted. 

The court might well hâve given the instruction asked to the 
effect that, if the plaintiÉPs injury was purely accidentai, he could 
not recover, but that proposition is so clearly implied in the gênerai 
charge that this refusai by itself could hardly be deemed essential 
error. • 

In the last request, after mention of considérations which should 
properly afflect the crédit of witnesses, the court was asked to 
instruct that, if a witness "has been successfuUy contradicted or 
impeached, his entire testimony, except as corroborated, may be 
disregarded." If taken literally, this would be misleading. It 
does not express correctly the meaning of the maxim, "false in one 
thing, false in everything." The truthful testimony of an honest 
witness may be "successfuUy contradicted." The maxim or rule 
deduced from it applies only when the witness is shown to hâve 
been false in a material part of his testimony, though it is of course 
to the discrédit of a witness if his testimony has been in any respect 
intentionally untrue. 

We are of opinion that the court erred in permitting witnesses 
to testify what they had heard said conoerning the incompetency of 
the flreman who was in charge of the engine when the défendant 
in error was.injured. It is insisted that the testimony was not 
offered for the purpose of proving the f act of incompetency, but in 
order to show notice of the fact to the master mechanic of the 
plaintiff in error, to whom was intrusted the duty of employing 
the operàtivës of the road, including the engineers and flremen. 
But the contr^ry ia apparent. It was only incidentally and upon 
cross-examination that the conversation of which proof was made 
was showQ to hâve occurred in the présence of the company's 
master mechanic; and, having occurred six months, and probably 
more thah a year, before the time of the injury, it did not con- 
stitute or fairly tend to prove notice of incompetency at that time. 

Other points hâve been discussed, but we do not deem it neces- 
sary to consider or state them. The judgment of the circuit court 
is reversed at the cost of the défendant in error, and the cause 
remanded, with instruction to grant a new trial. 
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DIBTKIOH V. ELÏ et al. 

(Circuit Court of Appeals, Seventh Circuit. May 31, 1894.) 

No. 146. 

Landlord and Tenant — Action fok Rent — Sbt-Ofp — Recoupment. 

Damages for malicious prosecution of sults for unlawf ul detainer cannot 
be set ofC or recouped in an action for rent, since sucli damages do not 
arise eut of contract, and are not connecte^ with the subject-matter of the 
suit 

In Error to the Qrcuit Court of the United States for the Northern 
District of Illinois. 

Assumpsit hy Sumner S. Ely and William H. Ely against Eosa 
Dietrich to recover rent. Plaintiffs obtained judgment. Défend- 
ant brings error. 

Under a certain indenture of lease bearing date the 28th day of May, 1888, 
between the parties to this action, the plaintifC in error held possession of the 
demised premises from May 1, 1889, to April 30, 1890. Prier to the latter 
date, the défendants in error demanded new terms and addltional rent, which 
the plaintifC in error deelined, but continued in possession after the tersn 
against the will of the landlord, claiming rlght so to do under an alleged 
agreement, which the court below found not to be sustained by the évi- 
dence. The landlord, during the year following, brought some four or five 
suits against the plaintiff in error in unlawful detainer, whlch resulted in 
voluntary dismissal of some of the suits, and in favor of the plaintifC in 
error with respect to the others. Subsequently, possession of the demised 
premises was regalned, and the défendante in error brought suit in the court 
below to recover rent under the lease for the year endlng April 30, 1890, 
and for the use and occupation of the property against the 'will of the land- 
lord for the year ending April 30, 1891. The plaintiff In error pleaded the 
gênerai issue, and gave notice thereunder of set-off for damages and injuries 
by her suffered by reason of the willful, malicious, and wrongful institu- 
tion and prosecution of the suits of unlawful detainer referred to, which 
damages she prayed might be offset against any sum found due the défend- 
ants in error. 

Henry M. C!obum, for plaintiff in error. 

Charles E. Pope (Eark Hawes, of counsel), for défendants in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

JENKENS, Circuit Judge (after stating the facts). The tenant, 
ha\àng failed to accept the terms demanded, and holding over after 
the expiration of the lease, could be treated by the landlord as a 
trespasser, and is liable for the value of the use of the premises dur- 
ing the ttme they were withheld. Keegan v. Kinnare, 123 m. 280, 
288, 14 N. E. 14; Lazarus v. Phelps, 152 U. S. 81, 14 Sup. Ct 477; 
Schuyler v. Smith, 51 N. Y. 309. 

The only question in the case which we deem necessary to be con- 
sidered is whether damages for malicious prosecution can be set oiî 
or recouped in an action for rent and for use and occupation. The 
court below held against the proposition, and in that ruling we fully 
concur. A set-oiï is a distinct cause of action arising upon contract. 
In recoupment, both the cause of action in the plaintiff and the right 
to recoup in the défendant grow ont of the sume subject-matter and 
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are corrélative. The matters averred by the plaintiff in error would 
fonn the subject of an action ex delicto. The claim cannot there- 
fore be SH^tained as a set^off ; nor can it be recouped, unless it is con- 
nected with the subject-matter of the suit in which it is sought to be 
established. 

In Winder v. Caldwell, 14 How. 434, 443, the court say, through 
Mr. Ji^stice Grier: 

"For, although it is true, as a gênerai rule, that unliquidated damages can- 
not be the subject of set-off, yet it is well settled that a total or partial 
failure of considération, acts of nonfeasance or misfeasance immediately 
connèçted with the cau^Oi of action, or any équitable défense arising out of 
the same transaction, may be giyen In évidence In mitigatlon of damages, 
or recouped, not strictly by way of défalcation or set-ofC, but for the pur- 
pose of defeating the plaintiff's action in whole or In part, and to avoid clr- 
cuity oi action." 

See, also, Dushane v. Benedict, 120 U. S. 630, 7 Sup. Ct. 696. 

We do not think that the claim hère présents matters immediately 
connected with the cause of action, or constitutes an équitable dé- 
fense arising ont of the same transaction, or is so related to or con- 
nected with the subject-matter of the suit that it may be brought 
within the rule declared. The suit was for rental, use, and occupa- 
tion, The plaintiff in error had the use and enjoyment of the prem- 
ises during the time for which the value of the use is demanded. 
The suits in unlawful detainer — ^wUlful, malicious, and wrongfui, as, 
under the pleadings, we must assume them to bare been — may give 
her a right of action for malicious prosecution, but they did not im- 
pair the value of the use of the premises, or in any légal sensé affect 
her enjoyment of them. The bringing of tbe suits did not amount 
to an éviction. The plaintifl in error was not deprived of the posses- 
sion of the property; and, if the institution and prosecution of the 
suits cotild be construed to be such acts as would hâve justifled her 
in leaving the premises, she did not abandon them, but continued in 
possession, and must respond for the value of their use. The acts 
charged were not such as would work a breach of the covenant of 
quiet enjoyment, because there was neither actual nor constructive 
physical disturbance of the possession. Undoubtedly, she could 
recoup against the rent or the value of the use and occupation the 
damages sùstained by any acts which inipaired the value of the use, 
but not for acts personal in their nature, and which did not interfère 
with the bénéficiai use and enjoyment of the premises. And the 
reason is well stated by the suprême court of Illinois in Keating v. 
Springef, 146 111. 481, 34 N. E. 805, that, the object of the inquiry 
being to SiScertain the amount of rent due, "if the acts of the landlord 
impaired the use of the premises, then the tenant should not pay 
the same rent as if the' landlord had done no act to reduce such 
value." There it was hdd that where the landlord, in breach of his 
covenant, obstructed the passage of air and light, the tenant might 
recoup in réduction of the rent the diminished value of the use of 
the premises occasioned; by such breach. 

We do not think that the demands of the parties litigant grew out 
of the same subject-matter, or that the plaintiff in error can be per- 
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mitted to abate the value of the use and occupation of thé prémises 
wliich she bas enjoyed by recouping damages sustained by malicious 
proaecutioau Tbe judgment will be afarmed- 



CITY OF PLANKINTON v. GRAY et al, 
(Circuit Court of Appeals, Eighth Circuit September 10, 1894.) 

No. 392. 

1. Demubbek— "Waiver bt Answek. 

A demurrer to a complaint as not stating sufflcient facts to constitute 
a cause of action is waived if, after it is ovemiled, an answer is filed to 
the merits. 

2. Answek — Admissions. 

An answer to a complaint agalnst a town on a contract, adœitting that 
the town made the contract, and not suggesting want of authority to 
malie it, admits Its power to make it 
8. Complaint — C0RB by Verdict. 

Failure of the complaint in an action against a town on a contract 
which it had authority to make only on pétition of taxpayers, to allège 
présentation of the pétition, is cured by the verdict even if the complaint 
should make such allégation. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Action by Frank M. Gray and another, partners as Gray Bros., 
against the city of Plankinton, on a contract, Judgment for plain- 
tiffs. Défendant brings error. Afûrmed. 

Robert J. Gamble and R. B. Tripp (Mr. W. M. Smith was with them 
on the brief), for plaintifl in error. 

0. T. Williams (Mr. Friend was with him on the brief), for défend- 
ants in error. 

Before CALDWELL, Circuit Judge, and THAYER, District 
Judge. 

CALDWELL, Circuit Judge. This action was instituted in the 
territorial court of Dakota, and transferred to the circuit court of 
the United States for the district of South Dakota upon the admis- 
sion of that state into the Union. The action is founded on a con- 
tract entered into between Gray Bros., the défendants in error, and 
the town (now the city) of Plankinton, the plaintiff in error, where- 
by the former agreed, for a considération named in the contract, 
to be paid by the town, to bore, within the corporate limits of the 
town, an artesian well for the purpose of furnishing water to the 
town and its inhabitants. The well was bored, and, the city failing 
to pay therefor, this suit was brought to recover the contract price 
for the work. A demurrer to the complaint, upon the ground that 
it did not state facts sufiQcient to constitute a cause of action, was 
overruled by the territorial court, and renewed in the circuit court, 
and overruled by that court, whereupon the défendant flled an an- 
swer and an amended answer to the merits. By flling an answer 
to the merits after the demurrer was overruled, the défendant 
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WiBiiye^ the demurrer. Railroad Co. v. Washington, 1 C. 0, A. 286, 
49 lîpdj 347; Stanton v. Embrey, 93 U. S. 548; Campbell v. Wilcox, 10 
Wall. 421; Evans v. Gee, Il Pet. 80, 85; Àsbach v. Eailway Co. 
(lowa) 53 N. W. 90; West v. McMullen, 112 Mo. 405, 20 S. W. 628; 
Richardson v. O'Brlen, 44 111. App. 243; Ganceart v. Henry (Cal.) 33 
Pac. 92; San Diego Co. v. Siefert (Cal.) 32 Pac. 644; Jones v. Terry, 
43 Ark. 230; Anderson v. Lumber Co. (Or.) 28 Pac. 5; McFadden v. 
Portier, 20 111. 509; Foltz v. Hardin (111. Sup.) 28 N. E. 786; Newman 
V. Moody, 19 Fed. 858; Elliott's App. Proc. 683. 

Upon the trial the défendant objècted to the introduction of any 
évidence in support of the plaintiffs' action, upon the same ground 
it had demurred to the complaint, and the objection was over- 
ruled, and this ruling is assigned for error. The Code of the terri- 
tory, in force at the date of the contract, prescribing the duties and 
powers of incorporated towns, provided : 

"The board of trustées shall hâve the folio wing powers, vlz.: * • * (3) 
To organlze flre companles, hook and ladder companies, to regulate thelr 
government, and the tlmes and manner of their exercise, to provide ail nec- 
essary apparatus for the extinguishment of Ares; • • • to constract and 
préserve réservoirs, wellS, pumps, and other water works, and to regulate 
the use thereof, and genérally to establish other measures of prudence for 
the prévention or extinguishment of Ares as they shall deem proper." PoL 
Code Dak. c. 24, § 22; Comp. Laws Dak. 1887, § 1043. 

A further provision of the same Code declared that: 

"No Incor&orated town under this act, shall hâve power to borrow money 
or Incur any debt or liablUty unless the citizen owners of flve-eighths of the 
taxable property of such to^ij, as evidenced by the assessment roll of the 
preceding year pétition the board of trustées to contract such debt or loan 
• * *.'" Pol. Code, c. 24, § 27. 

The particular ground alleged agalnst the sufBciency of the 
complaintis that it does not aver that before the making of the con- 
tract the citizen owners of flve-eighths of the taxable property of 
the town had petitioned the board of trustées to contract the debt 
thereby incurred, as required by section 27, above quoted. The com- 
plaint alleged the town made and entered into the contract, and 
made à copy thereof a part of the complaint. The amended answer 
admitted that the town made and entered into the contract set out 
in the complaint, and set up various spécial défenses, and, among 
them, that the well did not furnish a satisfactory flow of water, as 
provided by the contract, "and was not such a well as was required 
by the terms of said contract," and that the well was improperly 
drilled and cased, by reason of which water flowed outside of the 
casing and pipes, and made the place in the street miry and unsafe, 
and the well a public nuisance; but nowhere in the answer or 
amended answer is there any suggestion of any want of authority on 
the part of the trustées to make the contract, or that it was invalid 
for any reason. The unqualified admission in the answer that the 
défendant made and entered into the contract sued on was an ad- 
mission of its power and capacity to make the contract, and relieved 
the plaintiffs f rom the necessity of proving the exécution of the con- 
tract, or the performance of any condition précèdent to its valid ex- 
écution. Monson v. Eailway Co., 34 Minn. 269, 25 N. W. 595; Mill 
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Co. V. Bennewitz, 28 Minn, 62, 9 N. W.,80; Bank v. Pfeiffer, 108 N. 
Y. 242, 252, 15 N, E. 311. Moreover, assuming, but not deciding, 
that the contract in suit falls within the provisions of section 27 of 
the Code, and that good pleading iwould require that the plaintifï 
should aver the présentation to the trustées of the pétition required 
by that section before they entered into the contract, the defect was 
amendable, and after verdict and judgment the appellate court will 
treat it as amended. Bush v. Newman, 7 C. C. A, 136, 58 Ped. 158; 
EHiott's App. Proc. §§ 471, 473, 640. 

After answer flled, an objection that the complaint does not state 
facts sufQcient to constitute a cause of action is good only when 
there is a total failure to allège the substance or groundwork of a 
good cause of action, and is not good when the allégations are simply 
incomplète, indefinite, or statements op conclusions of law. Id.; 
Laithe v. McDonald, 7 Kan. 2(11; Glaspie v. Keator, 5 C. G. A. 474, 
56 Fed. 203. This rule is in entire accordance with the common- 
law rule on the subject of aider by verdict. By that rule, v^here a 
mattep is so essentially necessary to be proved that, had it not been 
given in évidence, the jury could not hâve glven such a verdict, there 
the want of stating that matter in express terms in a déclaration, 
provided it contains terms suffleiently gênerai to comprehend it in 
fair and reasonable intendment, will be cured by a verdict. Jack- 
son V. Pesked, 1 Maule & S. 234; 1 Saund. PI. & Ev. 228; Steph. PI. 
148. 

The remainÏQg assignments of error relate to the ruling of the 
court in admitting and rejecting évidence. A separate statement 
and considération of thèse exceptions is not necessary, as noue of 
them is of any gênerai importance. They hâve ail been examined 
very carefully, and we are satisfled that noue of them has any merit. ' 
The évidence admitted or excluded by the rulings was too unim- 
portant and trivial to hâve had any possible influence upon the ver- 
dict, and, if the ruling in any instance was technically erroneous, it 
was an error which worked no préjudice. The judgment of the 
circuit court is aflflrmed. 



BBI/L, et al. r. ATLANTIC & P. K. 00. et al. 

(Circuit Court of Appeals, Bighth Circuit. September 10, 1894.) 

No. 377. 

Eailhoad Company— Right of Way— Stations in Chebokee Nation. 

The treaty between the United States and the Gheroliee Nation of July 19, 
1866 (14 Stat 799), art. 11, grants to any corporation authorized by con- 
gress to build a railroad north and south, and east and west, through 
the Nation, a right of way not exceeding 200 feet wide, except at stations, 
etc., where "more may be indispensable to the full enjoyment of the fran- 
chise hereln granted, and then only 200 additional feet shall be taken, and 
only for such length as may be necessary." By the act of the national 
councll of the Oherokee Nation of December 14, 1870, there was reserved 
to the Nation at every railroad station one mile square, to Include such 
station, for town sites, to be located by commissloners, whose duty It 
should be also to sell the lots, and report to the principal chlef the loca- 
tions, surveys, and sales of lots, etc. Held, that where such commissioners, 
v.63F.no.3— 27 
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- in.MTl, OTTTOyed and laid çS a towji, parsuant to such act, and set, aff 1» 
arMiràad, company autLoi*iz6d by tonareBs to buUd thrôugh tb© Nation a 
strip ot'latia ifthe town 400 feet wloe, the company waa entltlted to the 
whole of RHch strip, as against à citizen of the Nation, ûK any other 
person entering thereon after the passage of the act reserv,ing tlje town 
site to the u»e ,of the Nation, and â, part of It not actuaJly, occupied or 
needed for présent use by the coinpatoy -çyas not subjèCt to àptrotJrlatlon 
by a citizen or the Nation as part of'tbe t>ublic domain theréof. 

In Error to the -United States Court in the Indiaù Temtory. 

This was an action by the AtlantiiC & Pacific EaUrôad Company 
and the St LouiBii&iSaniiVancisco Railwày Company against L. B. 
Beil and H. EL Trott to recover ipossession of certain rèal estate, 
Thére was a judgment for plaintiffs, and défendants bring error. 

S. É. Feàrs àild W. T, SutChings, for plaintiffs in error.' 

Ia^P. parkçr (E.JD. Keitfà, tiii the brjiçiJt), for défendants in error. 

Before CALDWIILL, giVNBOEif,; î^ THAYER, Circuit Judges. 

C4LDWEIJ*,; Cirenit Judge, Tb%, action was brought in the 
United States court fop the Ôrst division of the Indian Territory by 
the défendants in error, the Atlantic & Pacific Eailroad Company 
and the St Louis Jb San Francisco Railway Company, to recover the 
possession of a. small parœl of grpund, particularly deseribed in the 
complaint» with tlie improvements thereon, situated in iVinita, Chero- 
kee Nation, Indian Territory, the plaintiffs alleging that the land 
claimed çopistituted a part of the right of way of the plaintiff the 
Atlantic & Pacific Eailroad Company, There was judgment for the 
plaintiffs in the lower court, and the défendants sued out this writ of 
error. It is assigued for error that the court refused to instruct the 
jury to return a verdict for the défendants, and instructed them to 
retum a verdict for the plaintiffs. 

Article 11 of the treaty between the United States and the Chero- 
kee Nation of July 19, 1866 (14 Stat. 799), provides that: 

"The Cherokee Nation hereby grant a right of way not exoeeding two hun- 
dred feet wide, except at stations, swltches, water-stations, or crossing of 
rlvers, where more may be indispensable to the full enjoyment of the fran- 
chise herein granted, and then only two hundred additlonal feet shall be taken, 
and only for such length as may be absolutely neeessary, through ail thelr 
lands, to any conjpany or cQ^poration whjch shall be dulyiauthorlzed by con- 
gress to construct a railroad from any point north to any point south, and 
from anyîiioiiU! èast to any point west of, and which may pass through the 
Cherokee Nation. Said company or corporation, and their employées and 
laborers, while constructing and repairing the same, and in operating said 
road or roads, including aU>neçessary agents on the Une, at stations, switches, 
water-tanks, and ail others [ijejjç^sary to the successful opération of a railroad, 
shall be protectediln the dispjjarge of their duties, and at ail times sabject 
to the Indian lnter;course laws, now or whicb may hereafter bç enacted and be 
in force in i the, Cherokee Natliftni" ,; 

The plaintiff , the ÀtlâQtîe & Paçiflp Eailroad Company was in- 
corporated by act of congress of Jùlyât, 1866 (14 Stat. 292), and 
authorized to construct a railroad through the Cherokee Nation 
upon a linè atid in a direôtion that entitled it to the benefits of the 
proyi^pps^ôi.article 11, ôf the treaty above quoted. The road was 
constrùctedr-through the Nation, and the parties hâve filed a stipula- 
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tion to the effect that the plaintifE the St Louis & San Francisco 
Rail way Company >as operating tlie toad'ïoT the Atlantic & Paciflc 
Rallroad Company, and that tke two bompanies were jointly en- 
titled to tlie possession of âll the property of the Atlantic & Paciflc 
Eailroad Company in the Indian Tétritory. By an act ôf the 
national côuncil of the Oheroliee Nation, approved Deceniber 14, 
1870, there was "résérved to the Cherokee Nation at each and eyery 
station along the Une of any rallroad through the lands of the Cheto- 
kee Nation one mile square, to include such station, in such manner 
as may be deemed advisable," for town sites. ProTision was made 
for thé appointment of three commissioners, "whose duty it shall be 
to locate and survey said town sites and sell the lots thereof * * * 
and report to the principal chief, the locations, surveys and sales 
of lots" on the Ist day of October of each year. Under this act, 
three commissioners were appointed in 1871, and proceeded to locate 
and lay off the towns at the railroad stations. Among the towns so 
survey ed and laid off was Downingville, now called Vinita. The 
Atlantic & Paciflc BaUroad Company had constrùcted its road to 
and through this place where it crossed the Missouri, Kansas & 
Texas Railway, the north and south railroad constrùcted under the 
treaty. The commissioners located and surveyed the mile square 
at Vinita station, and laid it off into lots, blocks, streets, alleys, 
parks, and railroad rights of way. They made a plat of the town 
as laid out, which, together with their report, they flled with the 
principal chief of the Nation, as required by law, and f rom that time 
this plat has been accepted as an ofiicial plat of the town by the 
Nation aad the publie. The Nation sold the lots in the town, and 
the purchasers bought them according to this plat, and in reliance 
upon it. It has become a muniment of title to erery property 
holder in the town. This plat shows that the commissioners sur- 
veyed aùd set off to the Atlantic & Paciflc Railroad Company a strip 
of land 400 feet in width through that portion of the town lying 
west of the Missouri, Kansas & Texas Eailroad; 100 feet of this 
strip being on the north side, and the remaining 300 feet on the 
south side, of the railroad track. The testimony shows that this 
strip of land was surveyed and set off by the commissioners to the 
railroad company, at its request, for right of way, dépôt grounds, 
side tracks, stock yards, and other railroad purposes, under the pro- 
visions of the treaty of 1866. tJpoh thèse facts, the plaintiffs below 
were clearly entitled to the full and exclusive possession and use of 
this strip of land as against a citizen of the nation or any other per- 
son entering thereon, after the passage of the act reserving the town 
site to the use of the Nation, and after the survey and dedication by 
the commissioners of the right of way to the railroad company. 

The plaintiffs in error assert that, under the laws of the Nation, a 
citizen has the right to occupy any part of the public domain of the 
Nation not already taken up by another citizen; and that as the 
parcel of land in controversy was not actually occupied by the tracks 
or other structures of the railroad company, and as it was, in their 
opinion, not necessary for such purposes, they had the right to appro- 
priate it to their own use. But the land had been previously dedi- 
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cate^ AOd appropriati^d under th.e trea<y and by the act of the council 
t^.ihîpîuôe of themilrpad Company. Tlie fee of lands in the Cherokee 
Nation i^ in the $Iation. WhateTéP right a citizen bas to occupy 
any part^culaj parceliof the public lapds of the Nation he muet ac- 
quire ùn(içr and ini purguance of ijhe laws of the Nation, and not in 
defia^pe^^f them. pe cannot enteif «pon land previôusly dedicated 
or appr^apriated tor soça^ other peraon or to some spécifie use. ; By 
act of>th!^ national; cot^nciljthis naile square was segregated from the 
pubUp,4QP)#inpf thç: Nation, and reseçved to the Nation for a spécial 
use, ani| jo be di^posed of| in a pàrtipnlar manner. It was believed 
the land jpprpxinûtyto the railrp^ stations would h^TO a spécial 
value for Iw-firn site^ À mile squaiçe at each station vpas therefore 
reservedfto the Natipn to be laid ont in lots and blocks, not to be 
settlediVPpnby the first corner, as is the case with ijhe public domain 
genemiiyjibut the lots tobespld tp the highest bidder, and the pur- 
cha^e ineney paid into the treasury ck? tihe Nation„as was done. The 
authority o| Ûie commissioners to layout the townneo^ssarily made 
it their duty to lay ont and flx the boundaries of the lâpd in the town 
set ofl tfi the raili^oad company for. its station, side tracks, stock 
yards, and other like purposes. , This was done, and their action 
has been aequiesced in and approyed by the authpjdties of the Na- 
tion, législative and executive. 'Whçther there ^as any necessity 
for making the right of way 400 feet wide was a question between 
the Nation and the sailroad compatiy. Under the treaty, the rail- 
road company had a right to demand :400 feet when that much was 
indispensable to tiie full enjoyment of its franchise. The citizen 
cannot settle on the right of way, and, when his right to do so is 
challeuged, reply th^tthe right of way set ofE to the company was in 
excess pf its needs, and claim the right to settle upon it as a part of 
the public domain of the Nation. It is clear that it was never con- 
templated that therefehould be within the limjts pf thèse towns any 
unappropriated public domain subject to settlement under the gên- 
erai law on that subjeût. The disposition of the land within the 
limits of thèse town sites is regulated by laws specially applicable 
to them. It is not material to inquire whether the raUroad com- 
pany acquired the fee in this ground, or only an easement In either 
case it acquired a right to the exclusive possession and use of it, as 
against the défendants. The judgment of the lower court is af- 
ûrmed. 



THOMAS et al. v. EAST TENNESSEE, V. & G. BY. 00. (AUGUST et al., 

Intervepers). 

(Circuit Court, N. D. G^rgla, May 9, 1894.) 

Dbath bt Wrongful Aot— Action by Wifb — Epfeot qv Subséquent Mak- 
BiAOB. ■.:■,, 

,'Jii.y and F., after a. rparriage ceremony whlle slavëS, Uved togethér In 
Geoi?^a as husband aiid wlfe, and- contlnued to do bo lïntll after Act Ga. 
Mareh 9, 1866 (Code, § 1667), conflrmlng for ail civil purposes the marriage 
of persons of color. In 1867 they separated, and each married another 
person. Eeld, that F. was the lawful wlfe of M., and çould recover for 
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hls death by defendant's wrongful act In 1893, under the statute of Geor- 
gla giving to the wlfe the rlght to recover for the homicide of her hus' 
band. 

In an action by Samuel Thomas and others against the East 
Tennessee, Virginia & Georgia Railway Company, France» and 
Joseph August intervened, and claimed to be entitled to recover 
against the receirers of the railroad for the death of Moses August 
while a passenger on defendant's road, and caused by its négligence, 
and the case was referred to Benj. H. Hill, Esq., spécial master. 
The receivers excepted to the master'e report. 

McCutcheon & Shumiate, for défendant 
Dean & Smith, for interveners. 

NEWMAN, Circuit Judge. The following is the report of the 
spécial master to whom the above-stated case was referred: 

"To the Honorable, the Judges of the Otcult Court of the United States for 
the Northern District of Georgia: The intervention of France^ and Joseph 
August in the above-stated cause was referred to me as spécial master, wlth 
directions to hear and détermine the facts and report the same to the court. 
In pursuance of sald order, and after due notice, I hâve caused ail parties to 
appear before me, and, after an examination of the -witnesses and hearlng 
of argument of counsel, hâve prepared my report The évidence taken before 
me is herewlth submitted, and approvèd by me as correct I find as foUows: 

"(1) That the Hast Tennessee, Virginia & Georgia Railway Company was 
on February 11, 1893, operated by Henry FInk and Charles M. McGhee, as re- 
ceivers appointed by this court. 

"(2) That on February 11, 1^3, Moses August was a passenger on cars of 
said railway, and was kllled in a collision in Floyd county on said date; said 
collision occurring at a point six or eight miles from Rome, Georgia. 

"(3) I flnd that sald Moses August was without fault hlmself , and that said 
tilling was the resuit solely of the négligence of the défendant, its employés 
and agents. 

"(4) I find that sald Moses August, at the time of his death, was between 
the âge of fifty and flf ty-flve years, and was earning oue dollar a day. 

"Taking into considération his expectation, under the mortality tables; hls 
reduced capacity, afCected by Increased âge; the further fact that he had no 
steady employment, but was working according as he could get jobs,— I think, 
a fair estimate as to the value of his life at the time of the killlng, would 
be the sum of twelve hundred ($1,200.00) dollars. 

"(5) I flnd that at the time of his death, the plalntiff Frances August was his 
lawful wif e. 

"On this point the master has had great dtfflculty In arriving at a conclusion. 
PlaintifEs set up a statutory marriage under the act of March 9, 1866 (Code 
Ga, § 1667). King v. State, 40 Ga. 244; Johnson v. State, 61 6a. 306. The 
évidence establishing this marriage Is Conflictlng, but, after a careful consid- 
ération of ail of It, the master flnds that Frances and Moses August, after a 
marriage ceremony between them when slaves, contlnued to live as husband 
and wife until some time in the year 1867, and that on the 9th day of March. 
1866, they were so llvlng together as husband and wife; and by that act they 
were made lawftrlly husband and wife, said act conflrming, for ail civil pur- 
poses, the marriage of persons of color. King v. State, 40 Ga. 244. It Is 
contended by the défendant that sald Frances and Moses were slaves, and that 
thelr marriage as slaves was illégal, and that such relation was not possible 
to slaves. This Is true, but that was one of the very evlls that the act of 
March 9, 1866, was Intended to cure. That act, In the opinion of the master, 
was Intended to make légal the relations of persons of color whlch before that 
time were illégal; and If, after the passage of this act, such persons were llv- 
lng together as man and wife, and contlnued to live together after the passage 
of the act, they were declared to be husband and wife. To avoid this rela- 
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tionship which the làw, in the interest of morality, cast upon them, such re- 
lattonshlp should haVe been immediately dissolved after the publication of 
said act. The évidence Is clear that In 18G7 both Frances and Moses disre- 
garded the relationshlp of husband and wife -^vhich the law cast upon them, 
and they separatefl, and each màrrled again. The master Is of the opinion, 
however, thatthe subséquent mairlage of both parties slniply made thena 
guUty of the crime of bigamy, and could not aftect their légal status, which 
had been flxed by tlie act of March 9, 1866. 

"It Is contended further by the défendant that the plaintifC Frances had not 
for at least 25 years before the death of said Moses claimed or reeeived or de- 
rived any support or assistance from said Moses, and that hls death was not 
any pecuniaiy loss to her or the said Joseph, or any loss of any kind, and that 
neither had any thoughts of evér derlving any benettts l'rom his life, ani 
that It would be illégal and unjust and inéquitable to mulet this défendant 
on account of the death of the said Moses. The master, in rendering his 
décision, while fuUy sympathizlng with this view, as matter of morality, 
yet is obllged to décide this point under principles of strict law, and where 
such principles are well establlshed equity will foUow the law. The master 
therefore holds that, it being shown that on March 9, 1866,, the plaintifC and 
the deceased were living together as husband and wife, and coutinued to 
llve in suçh relation until 1867, that she is entitled, as a matter of law, to 
recover for his killing. Tlie master therefore flnds, and so reports, that she 
Is entitled to recover the sum of twelvè hundred ($1,200.00) dollai-s. It was 
conceded that said Joseph, thé Son, was not entitled to recover, but that 
the suit could only be In the name of the wife. AU of which is respectf ully 
i-eported. Benj. H. Hill, Spécial Master. 

"Filed In the Olerk's Office, 7th day of Feby., 1894. O. C. FuUer, Clerk." 

Exceptions were filed by the recelvers to the foregoing report, 
and the same were argued. Since the hearing, I hâve given consid- 
érable thought to the question învolved. There is very little au- 
thority upoù the question,' and it Is probably true, as stated bj coun- 
sel for the receivers, that no such case has ever arisen before, or 
will ever arise again. No question is made as to the liability 
of the receivers, and very little as to the amount of the re- 
covery. The évidence was cohflicting, as stated by the master, as 
to wliethéi* the deceased and Frances August were living together 
as husband and wife at the time of the passage of the act of the 
législature of Georgia in March, 1866; but the spécial master finds 
this in favor of the inter\'ener, and it is conceded that there is 
sufBcient évidence to justify the finding. The contention for the 
receivers hère is that Frances August, having married another rnan, 
and having lived with him since 1884 as his wife, and having re- 
nounced in this way the former relationship with the deceased, 
she cannot now come in and talje the beneflt of that rehationship 
for the purpose of recovering for his homicide. By the finding of 
the spécial master, under the provisions of the act of March, 18CC, 
the intervener became the lawful wife of the deceased, and the 
fact of he't siibsequent marriage could not change the légal status 
of the parties by the relationship created by the act referred to. 
The statute of the state gives to the wife the right to recover for 
the homicide of the husband. Unquestionably she is his lawful 
wife. Therefore, controlled by what seems to be the law of the case, 
the report of the spécial master must be confirmed. 
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UNITED STATES v. CONVERSE.. 

(Cil-cuit Court of Appeals, Seventli Circuit October 1, 1894.) 

No. 140. 
Clerk of Court— Fkes. 

Clerks of district courts are net entitled to fées for filing certificates 
of discliarge of witnésses, nor for flling dupllcate abstracts and voucliers; 
but they are entitled to fées for entering orders of court for the marshal 
to pay witnésses and jurors, for making certificates to such orders, and 
for taking and entering of record separate rocognizances of witnésses 
wtiere it is sliown that the witnésses could not recognize togetber with- 
out hardsliip. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

Pétition by Mervin B. CouTerse against the United States for fées 
as clerk of the district court. Petitioner obtained judgment. De- 
fendant brings error. 

Wm. E. Shutt, Dist. Atty., for the United States. 
Mervin B. Converse, pro se. 

Before WOODS and JENKINS, Circuit Judges, and BAKEK, Dis- 
trict Judge. 

BAEIER, District Judge. The défendant in error was appointed 
clerk of the district court of the United States for the southem dis- 
trict of Illinois, on March 13, 1880, and has continued to hold that 
office until the présent time. Between the Ist day of July, 1887, 
and the 30th day of September, 1891, his accounts, 17 in numbei", 
were duly presented to and approved by the court, in the présence 
of the United States district attorney. The accounting officers dis- 
allowed some of the items charged therein. He made up an account 
for thèse disaUowances between the Ist day of July, 1887, and the 
30th day of September, 1891, which was duly presented and sWom 
to in open court, for the purpose of bringing this suit. Thèse disal- 
lowances comprise the following items: (1) Filing 2,763 certifi- 
cates of discharge of witnésses by the district attorney, at 10 cents 
each, $276.50 ; (2) entering 2,574 orders for marshal to pay witnésses 
and jurors, at 15 cents each, |386.10; (3) copies of such orders for 
the marshal, at 10 cents each, |257.40; (4) certificates to 2,990 of 
such orders, at 15 cents each, |448.50 ; (5) writing 2,803 folios of com- 
plète record, at 15 cents each, |420.45; (0) afflxing certificate and 
seal to 473 copies of sentences in criminal cases, at 20 cents each, 
and 61 certificates to copies of sentences, at 15 cents each, |103.75: 
(7) entering judgments of the court, $6.60; (8) docket fées in attach- 
ment cases, Î4.00; (9) taking 365 recognizances of United States 
witnésses and défendants at 25 cents each, and entering of record 
the separate recognizances of 221 United States witnésses and de- 
fendants, of two folios each, at 15 cents per folio, $157.55; (10) 
filing 8 praecipes, and issuing and flling 8 subpoenas for government 
vritnesses in the case of United States v. Grimes, $3.60; (11) 
flling duplicate abstracts and vouchers, $4.90; (12) for 103 oatlia 
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administered to "United States witnesses, at 10 cents each, |10.âO; 
(13) complète record and docketfee in the case of United States 
V. Bruss, ,|2.95. The court below entered judgment for the fuU 
amount èlSinièd, excépt that the item for entering judgments of the 
court amounting to $6.60 was reduced to |3.75. Oounsel for the 
govemment has assigned error in respect to each item so allowed; 
but/ iû' argument he Ma âbandoned his assignments of error, except 
those relating to thé fôïïowing itiepxs: (1) Filing 2,765 certiflcates 
of diseharge of wituesses by tiie district attorney, |276.50; (2) 
enteriflg orders formarshal to pày witnesses and jurors, $386.10; 
(4) certiflcates to the saltûe, $448:50; (9) taking and recording recog- 
nizances, $157.55; (11) fliing duplicate abstracts and Touchers, $4.90. 
We will proceed to co^-sider thèse items in the order of their state- 
ment. 

(1) This item embrace^ the fées charged for filing 2,765 certiflcates 
or ordçrs of discharge iésued to witnesses by the United States dis- 
trict attorney. In the case of U. S. v. Taylor, 147 U- S. 695, 13 Sup. 
et. 479, it is expressly decided that the clerk is not entitled to charge 
or receire any fee for' Ëliiig certiflcates or orders of the district at- 
torney discharging witnesses. The court below, therefore, erred in 
allô wing tihe défendant ih error thefefôr. 

(2) This item embraces fées charged for entering of record orders 
for the marshal to pay witnesses and jurors. In the opinion of the 
court below, it is statéd that it flnds as matter of fact, established 
by the évidence on the trial, that the plaintiff, as clerk, did enter 
upôn the minutes or record of the court 2,574 separate orders for the 
payment of TJnited States witnesses and petit jurors, of one folio 
each. It'is also found by the courte and stated therein, that for 
many ye^rs it has been the practice of the court to enter a separate 
order for the payment of witnesses and jurors as a measure of public 
convenience. Thereis no dispute in regard to thèse facts, nor in 
regard to the practice of the court in causing a separate order for 
the payment of each witness and juror to be entered of record on its 
minutes. , The "several circuit and district courts" hâve the right, 
under section 918, Eev. St., to "regulate their own practice as may 
be necessary or conveniènt for the advancement of justice and the 
prévention of delays in proceedings." In the case of U. S. t. Van 
Duzee, 140 U. S. 199, 11 Sup. Ct. 941, it is held that, when a clerk 
performs a service in obédience to an .order of the court, he is as 
much entitled to compensation as if he were able to put his flnger 
upon a pàrticular clause of the statute authorizing compensation 
for such services. Section 855, Eev. St., requires the entry of orders 
on the minutes of the court for the payment of jurors and witnesses 
in ail cases vrhere the United States is a party; section 828, Id., 
allows a fee of 15 cents per folio fôr the entry of ail orders; and 
section 854, Id., defines a "folio." Thèse orders having been entered 
of record on the minutes of the court in accordance with its prac- 
tice, which it is expressly authorized by law to regulate, as well as 
under the express provisions of the statute, we can perceive no 
reason why the govemment should refuse to pay the compensation 
fixed by law for the services of the clerk in entering them. No au- 
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thority is cited by the plaintiff in error which supports its conten- 
tion. The court committed no error* in allowing this item. 

(4) TMs item embraces charges for certificates to orders for the 
payment of jurors and witnesses. In the case of U. S. v. Taylor, 
147 U. S. 695, 13 Sup. Gt. 479, it is said: «Charges for copies of 
orders and certiflcates thereto are allowable, but the charge for seals 
is disallowed, upon the authority of tJ. S. v. Van Duzee, 140 U. S. 
169, 174, par. 6, 11 Sup, Ct 758." As this item embraces charges for 
certificates only, and makes no claim for seals, the court properly 
allowed it, upon the authority of the above case. 

(9) This item embraces charges for taking recognizances, and en- 
tering the same of record. Thèse recognizances were separately 
taken and entered of record, It appears from the record to be the 
practice of the court for the clerk to take the acknowledgment of re- 
cognizances, and enter them upon the records. Only one acknowl- 
edgment was charged for each recognizance. The contention of 
the goremment is that more witnesses might hâve been included in 
a single recognizance; but it is nôt alleged in any pleading, nor is it 
shown by any évidence, that more witnesses might or ought to hâve 
been induded in a single recognizance than were included. The 
charge is for a gross amount for taking and recording a stated num- 
ber of recognizances, which were separately taken and entered of 
record. The coirrt below found that to join them would often work 
a hardship to the witnesses, compelling ail to wait nntil the last was 
discharged. The charge, in view of the findings of the court, seems 
to be a proper one, and the principle on which it is sustainable is 
not in conflict with, but is supported by, the case of U. S. v. Barber, 
140 U. S. 164, 11 Sup. Ct 749. In the case of U. S. v. King, 147 U. S. 
676, 13 Sup. Ct. 439, it is held that a charge for taking separate re- 
cognizances is not allowable, "unless it be made to appear that the 
witnesses could not conveniently hâve recognized together." In 
this case the court found that the witnesses could not recôgnize to- 
gether without working a hardship, which is équivalent to finding 
that they could not conveniently recôgnize together. It f ollows that 
the charge for taking thèse separate recognizances was a proper one; 
and, if so, the charge for entering them of record was also proper, 
as such recognizances, by law and by the practice of the court, are 
required to be spread of record. This item was properly allowed. 

(11) This charge is for filing duplicate abstracts and vouchers. 
The défendant In error concèdes, upon the authority of the case of 
U. S. V. Jones, 147 U. S. 672, 13 Sup. Ct. 437, that this item was im- 
properly allowed. We are of opinion, upon the authority of this 
case, that this item is not allowable. The judgment of the court be- 
low is therefore reversed, and the case remanded, with directions 
to reduce the judgment in conformiiy with this opinion. 
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.:: ', MacDONAIJD et al yl TINITBD STATES.» 
• ' (OIrbtiit Ctourt 6f Appeàls, Seveatti Circuit March 22, 1891) 

,■'■■ ':,,.' ■■ No. ',j;49. 

1. OBiJtiiJAij Law— APPBAt AKD Erhôb^Bbvikw— Tndtctmekt. 

Wljere an Indlctment contalns three counts, to the flrst of which a mo 
tion to ipxàsh is overruled, and afterwaRis a bill of'particulavs is filed witu 
thé flrSt count, Which practically confines tlie prOsecution to the more 
Spécifie CHarges contalned in the other counts, overruling the motion 
cannot be assigned as error. ' 

2. Samjb— Exceptions to Chabgb. > 

ïi q, bill of exceptions States that an exception to the court's charge 
wâs tâUeh wheri the ch.arge was glven, but difeclost-s that It was not 
iû*îa<:t tstken until aftétfwards, the exception is not available. 
B.'SAMiii;-- r ■■•■ . '. ■ ' ;: ,,1'v . 

Wherft ; the court Ins^sracts thé jjuy: tliat the issue, is not -whettier the 
défendants' business was ftcheat, bi].t vfhether It ^yas a lotterj', the fact 
that the charge also States that the défendants' business was a cheat 
no better than hlghwais^'robbery Is^bt ground for reversai. ' 

4. SAJiB'-'-8iiîN*rENcB— JoiN* AssiONMBNT èF'EuKOiîs. :■■ • 

Wherë three défendants, who are«Jointly Indlcted, Tjut separately sen- 
•''^ tençed i to différent pnnl^mçntSi join In a writ of errorj and assign as 
errbr that "the- court ençéd In t^é BÇEtenc^ which It passed upon the 
défendants," the aSsléninent Is too indéflulté to présent any qùestiou. 

5. OffeHsks AoAli^ST PogTÀil LAwS— LoTtKRY — Indïctment— Evidence. 

Whèré âo! Indlctment i<aiarges the défendants wlth sending through the 
.mails circtflars coheemiilâ a lottéry, the pro8eeH.tlon nfiiy show by évi- 
dence outsidft the clrcsulars that the business advertjsed therein was in 
' ^^ect'àiottery. ' .' ,,. .,r',"' . , .',,..,' 

6. LOTTERIBS— GpAnÀNTtiW-^asTMENt .COMPANIES. '' 

Whesfe the valiié'oî béMs in ati Invêstment company'depeilds upon their 
nunilieri and thé numbérlng Is donè by the secretary àcèording to the 
order in whlch the applications happen to reach hlm, the resuit of a 
purçhasp of suçh bpnds, fe, s*> •î^P^'*4wt on chance as to j'ender their sale 
a lottery. , , ,' ' 

Error to the District Court of the United States for the Northern 
District of Illinois. ! 

lodictment of George M, MacDonald, Francis M. Swearingen, and 
. W. H. Stevenson for sending through the mails matter eoncerning a 
lottery. Défendants wéire convicted, and they hring error. 

The appellants, George M. MacDonald» Francis M. Sweftritlgen, and W. H. 
Stevenson, wére Indlcted, with othys, ttled,. convicted, and sentenced, for 
sending through the malla mattef eoncerning a lottery. Rey. St. U. S. § 3894, 
as amended ^26 Stat. 465)1 , Tbç lijdictihént was returned October 14, 1893. 
The flrst couht is gênerai, ft^d, fomial jarts omitted, charges that at Chicago 
the défendants, "unlawtùUy, did knoiWtogly deposlt and cause to be deposited 
In the post office of the United Stàtés there, and send and cause to be sent 
through the same, to be ponveyed and delivered by mail, divers letters and 
clrculara eoncerning a lottery, that 1^ to say, ten letters and ten circulars, 
directed respectively to, jàiv,ers pérsons and àddresses to the sald grand 
jurors as yet unknownj ttiAl'eoncetjilng a, lottfery in the aame letters and cir- 
culars ealled the Guarantee Invêstment Company." The second count charges 
that the défendants, "unlawfuUy, dld knowingly deposit and cause to be 
deposited in the post office of the sald United States there, and send and cause 
to,be sent through the same post office, to be conveyed and delivered by 
mail of the sald United States, a certain envelope, then and there bearing 

1 Rebearing denied October 27, 1894. 
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the adfflress of Mr. J. J. M^Intosh, Box 448, Ghîcago, lU., wWch said envelope 
then and there oontalhed s* certain pamphlet cbûcernlng à lottèry In the same 
pamphlet mentioned, and ptirporting to lâve, amoDgst other things, tlie plan 
of said lottery; whlch said pamphlet was and is of the ténor foliowing, 
that Is to say." Thé pampUet, as set out in the IndiStment, contains, wlth 
other things, the following matter: '-:■' 

"Çopy of Bond. 

"Know ail men by thèse présents, that the Guarantee Inyestment Company 

of Nevada hereby promises to pay to or order, at Iffi office in St. Louis, 

Mo., one thonsand dollars, lawful. money, at the time and on the conditions 
following, to wit: This is one of a séries of bonds of Uke ténor, numbered 
eonsecutlvely from No. 1 to the number borne by this bond, sold and issued 
to the purchasers of the maker heréof. The holder hereof bas pald for this 
bond ten dollars, and by accepting it agrées to pay the maker, at its home 
office in St. Louis, Mo., on the flrst day oifieach successive month hereafter, 
an installment of one dollar and twenty-flve cents until this bond matares. 
A fallure for fifteen days to pay said' installment subjects the holder or owner 
of the same to a fine of one dollar, which, together wlth the omitted install- 
ment, must be pald within the pext flfteen days in order to reinstate the 
said bond.' And if the same' is not done within the said time this bond be- 
comes nuU and void and of no effect, and the said holder forfelts ail pay- 
ments and fines assessed thereon to the fund for the paument of this séries 
of bonds. It is hereby guarantied by the maker of this bond that one dollar 
of ail the monthly installments and ail fines paid on^ the bonds of this se' 
ries shall constltute a trust fund. for the payment of the bonds of this Com- 
pany in. the order and manlier following: The iirst bond paid shall be 
bond No. 1, the second bond paid shall be bond No. 6, the third bond pald 
shall be bond No. 2, the fourtJi bond paid shall be bond No. 10, and so on, 
reverting back to the first issued. unforf eited unpaid bond in this séries, and 
alternating with the multiple 5 until ail the bonds lœued are paid; and said 
fund shall be honestly guarded and applied to such puTpose, and shall not 
be Impaired, used, or diminished for any other purpose whatever; and this 
bond, if unforl'eited, becomes aud is due and payable immediately after there 
are sufficient funds iin said trust fund to pay it, ail subsisting and uncanceled 
bonds issued and numbered prier to this havlng been paid. 

"In witness whereof, the ofHcerB bave hereimto subscribed their names and 
affixed the seal of thé company thereto at its home office in St. Jjûuis, Mo., 

this — day 

"[Seal.] 



1 then 5 

2 then 10 

3 then 15 

4 then 20 
then 25 

6 then 30 

7 then 35 

8 then 40 

9 then 45 
then 50 

11 then 55 

—"And continuing until the multiple extends beyond the number of bonds 
sold, when payment wiU revert back, and fonds will be paid in the numer- 
ical order, until, by addltional sales of bonds, the suspended multiple is 
reached, when that number wlU be pald, and this manner of payment shall 
continue until ail unforf eited uncanceled bonds issued are paid." 

"Issuing of Bonds. We issue an investment bond on the following condi- 
tions: At the time application is made for a bond, the purchase price of 
$10.00 îs pald to the agent taklng the application, and a monthly installment 
of $1.25 Is payable on the first day of the month folloWing the date of Said 
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"Table for Payment of Bonds. 




"Copyrighted 1891,: by J. 


G. 


Talbot. 
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13 then 65 
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16 then 80 
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17 then 85 






28 then 140 


18 then 90 






29 then 145 


19 then 95 






then 150 


then 100 






31 then 155 


21 then 105 






32 then 160 


22 then 110 






33 then 165 
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epi^teation. If the Installment Is not ao pald wlieii due, a fine of $1.00 Is 
le>y1i«â agalnstthe holder of sucb bomd, unlesa the saifie is paid wlthln flfteen 
day9< imd U not paid In the next ftfteeii days then the sald bond will be 
canceled On the books of the company for nonpayment. The company 
pledse» the bondholdei? ,tàat ont of the monthly Installment of $1.25 paid, 
that 25 cents only shall be used for the payment of bonds in the order of 
thelr issue as follows: As soon as there is $1,000 paid into said trust fund, 
it shall be paid to the i>erson holding bond entltled theceto by the table issued 
by this company (providing sald bond bas not been canc^ed for nonpayment), 
as follows: Bond No. 1 will be entitled to the flrst $1,000 paid into the trust 
fund, and b©nd No. 5 to the second $1,000; bond No. 2 to the thlrd $1,000; 
bond No. 10 to fourth $1,000, etc., etc." 

Therenpon the Indictment proceeds: "And which sald envétope also then 
and: thmi O0|italned a certain other cimnlarj entitled 'The Guaxantee Invest- 
ment Company, Incorporated; September Bulletin, 1893,' concerning the same 
lottei^, : and ipurpcïrting to give, amongst other thlngs, a Ust of the prizes 
drawa^at divers drawings of the same lottery th^etofore held; and which 
sald envélopie also then and there contalned a certain other drcular entitled 
'Application t» The Guarantee Inrestment Go., of Nevada, Ma,' and concern- 
ing the samer lottery, and which sald envelope also then and there contalned 
a certain letter concerning the same lotteiy, and of the ténor following, that 
Is to say." Then follows a copy of the letter. 

The third count charges that the défendants, "milawfully, did knowingly 
deposit and cause to be deposited in Oiè post ofllce of the TJnited States there, 
and send and cause to be sent through the same post office, to be conveyed 
and deliyered by mail of the said United States, a circular concerning an 
enterprise simllar to so-called 'gift concerts,' ofCerlng prizes dépendent upon 
lot and chance; that is to say, a circular directed to one George Houghton, 
at Downer's Grové, in the state of Illinois, by the direction and address fol- 
lowing, to wit, 'Mr. George Houghton, Downer's Grove, Hl.,' and entitled 
and bearing on the outside of the oovor thereof (amongst other thlngs) the 
words 'Tha Guarantee Investment Company, Incorporated; September Bul- 
letin,' and concerning an àaterprise of that character in the same circular 
'ttentloned." 

A motion of the défendants to quashthe flrst count of the indictment was 
overruled. Dtirlng the progress of the trial, at the «ionclusion of the évi- 
dence for thé govemment, the district attorney, over the objection and ex- 
ception of the appellants, was allowed to file a bill of partlculars with the 
flrst count of the Indictment, to the effect that the circulars and letter and 
eavelope mentioned in the second and third counts were or would be relled 
upon for the support of the flrst count 

Collins, Goodrich, Darrow & Vincent, Bamum, Humphrey & Bar- 
num, and Elislia Whittlesey, Jr., for plaîntiffs in errer, 
'thomas E. Milchrist, XJ. S, Atty., and John P. Hand, Asst U. S. 

Atty. 

Before WOODS and JENKESTS, Circuit Judges, and BASEE, Dia- 
trièt Judge. 

WOODSy Circuit Judge (after stating the case). The practical 
eff^ct bf thè bill of particulars flled with the flrst count of the in- 
dictmëût was to confine the prosecùtion to the more spécifie charges 
oAïilained in thè second and third courts. If, therefbre, there was 
ei^i^j? in ôvë^rOttiïig the motio^ to; q[uash the fitst count, itbecame an 
iiojgialierialiuï^liàrmJess ©rror,T-7asinuçh so as if the count had been 
formally disîûissed or withdrawn before the case waS «ubmitted to 
theitiry. ""v ; 

';^ç pl^îeMij^W.that the printefi TOatfcef described ; in ,the indict- 
ment, .waaiBjàmitted in , eyidencè .without previouB propf of ve- 
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sponsibilîty on the part of the défendants for the mailing of it 
is net supported by the record. When the offer was flrst made, 
it is trué, the objection was interposed and overmled, as stated, and 
an exception taken; but no part of the matter was read to the jury 
until adéquate proof had been made, by admissions and by the testi- 
mony of witnesses, that the mailing was done with the knowledge 
and by the authority of the défendants. In fact, when finally the 
évidence was given to the jury, the objection was not renewed, and 
no exception was taken to its introduction; and, even if there had 
been error in the first instance, it was cured by the proof afterwards 
made. 

It is claimed next that the court erred in admitting évidence of 
the methods of business of the Guarantee Investment Company for 
the purpose of showing its scheme to be a lottery. The indictment 
containing no direct averment of the company's methods of business, 
it is^nsisted that the charge that the défendants sent through the 
mails circulars conceming a lottery means that the circulars, on 
their face, showed or purported to concem a lottery, and that other 
évidence of the fact was therefore incompétent. This position is 
plainly untenable. Any proper évidence upon the point, whether 
found on the face of the papers or elsewhere, was admissible on be- 
half of the government, just as it was compétent for the défendants, 
and would hâve been even if the circulars had purported to concem 
a lottery, to show that in fact the scheme was not of that character. 

It is assigned as error "that the verdict is against the law," and, 
to make this ont, it is insisted that the business of the investment 
Company, "as set forth in the pamphlet in the indictment, is not a 
lottery, within the meaning of the law." The essential question, as 
we hâve seen, is, what was the nature of the business, as shown by 
the entire évidence, and not merely as set forth in the pamphlet, 
and, nnder proper instruction, that was a question of fact conceming 
which this court, foUowing the wellsettled practice of the su- 
prême court, wUl not review the évidence, when suflEicient, as it was 
in this case, to go to the jury in support of the verdict. Crumpton 
V. U. S., 138 U. S. 361, 11 Sup. Ct. 355. 

This brings us to the court's charge to the jury, and in respect 
to that we are constrained to observe that no question is properly 
presented. The record shows that at the conclusion of the charge 
the défendants gave notice "that they would except to the charge;" 
and thereupon the court stated the practice of the court to be that 
objections to the charge should be stated before the jury retired, but 
that the court would permit the bill of exceptions to show objections 
to ail the substantial portions of the charge, though not then speci- 
fled, except portions which might bave been the resuit of mère lapse 
or inadvertence, or which, in view of the whole trial, would hâve prob- 
ably been corrected if the court's attention had been called to them 
before the jury retired, and that, subject to this limitation, counsel 
might hâve time to prépare their exceptions. When afterwards 
the bill of exceptions was presented to the judge for settlemènt, with 
varions objections to différent parts of the charge, some were al- 
l0"wed, ând appear in the bill as if stated before the jury had retired. 
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Qtînpr olïjpçtions the juâgie-fsfused tosaîlov?) fcecajipecitliey ^ere not 
PDes^lîpiiîip time, and to-Jtqiit. refusai "i;]te defendaptjs ttieiî ft'^*^ there 
ej^Çj^Bt^dj" |ind hâve assigptiid itas erwîr» We açe; awape that out 
qf; qoRiideraitions of cons^enience apd pccommodatiou, and by ac- 
quiesc§pçer!^fi;Opposing pftjRties, the trial coufts sometimes permit 
bills of eii;)iîeptions to sbow îfPibiectipns and exceptions as if tliey had 
been .^nnounced at the tipie pf the raling complained pf* and on ap- 
peal iîti,sueh cases the recqrdi must be accepted as trne; but when, 
as in.thfe Instance, the f^uîtsiare alj disçlo^ed, jtis imposai Me to 
recognize ! the- exceptions; \m valid. We havej howeyer, considered 
the principal objections to the charge of the court, and are convlnced 
that thçte/waflîno error-which could,ha^e;been made ayailable upon 
propej? esflçiptipn. . ThetCouBtf it is true» employed stpong language,. 
to the efect that the> Otianantee Investroent Companyi was a cheat, 
doing things j^o better thd»; bighway roliNbwy ; that, by its very con- 
stitutipny Àts suçqess depeûded upon Its.tesolveney,, mA a wholesale 
repudiatiQiiiof îts promiaesjrrand used'Other expressions whicn, it 
isifllaimed, Miere both ina«pwrate andjimlair, and'-ealcnlated to in- 
flame feermiKds o| tàefjjnrymen agftinst the défendants. It ia 
apparent,, iiffwf Ter, that thèse portions, lo^ the charge were, in patft 
atleastjUeBpPnsiyetfitbei argument aniiinaistence of «ounsel for the 
défendants*, that tbfe scbeï^iand business^ of ; the company were hon- 
orable and teiP»' and the OowKti was catefULto explain that the ques- 
tion at i^suB; Wjas not wh«ithi^ the bnsiness ivas a cheat, but was it 
aslottery?! - W may fee ai cheat," said th«court, 'fbut .ye must ascer- 
tain by the legalrcanoastand définitions whether it was a lottery;": 
upon the :whQliei charge itis impossible to believe that the Jury 
eouldthsfeïPrtsappreheudfâd the issue. ';i: 

Contin»iftg on the subjectj the court isaid: 'WhSt js a lottery? 
Thebestijdeiniition I cancifind for it i» thisr '^When a pecuniajry 
çonaideratioîa ishpaid, an^ it is determiued by chftçk«e or lot, ac- 
cording tfo, a>sRheRie hetdîout to the puibljc, whether he 'who pays 
the money, is tofbft^e arfytbing for it, apd, if so, howî îmuch, that is a 

lottery.^'^'"i' .\:^l[xi V ■.; *:;■: , |- , ., ■ ^ /,:;;' • . :•-■ • ■ , 

Upon this définition, which was jnaçqnPate if at ail because it 
was not asicpmprehensive.as it might I haw been, the question 
whether or notiithe invegtDient company was conducting a lottery 
was one {or the jury; and, if we could be required to jreview the évi- 
dence, we woild not disjtflrb the verdict^ It is insisted that the élé- 
ment of çhaiWe is "wanti^jg in the scheme, but its pj^senice is mani- 
f est. It is i not pjresent prijiçstrily in the iincertainty of the tirae when 
a bond wiUvJjeip^d, b^W^^^Pnce bondf hâve been issued^ the order 
of payment is,g9!ve};n€d bfjft,jfixed rule»! and the time of payment is 
uncertain Oï^lyiiSO; far astittidepends Upon the amoiint of business 
done by thBîflOTOpRny, aat the;nnmber,Qf lapses of bonds of earlier 
issue. ;The!S€!le#entofPhaope which; (COndemns the Bcheme is inci- 
dent to the; sjupbering ol |he bonds belofe issue, and;not direetly 
tp their paymeptiafterwards. By the taWe,] which détermines the OV' 
der of paypêBt^iboffd pnmbered one jspayable fii'eit,;îiro. five neît, No. 
two ne;£t, and s^j^^» altemating betpepà-numeral», so-palledi, and 
inultipîes pf ,r3fty|e^,iex:çept, it will be phsprved, it^ftt .between . leveiy 
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fourth and flfth of the multiples no numéral intervenea. There are 
four numerals to every multiple, and it follows that a bond (which 
might as well be called a ticket) bearing a high multiple number 
will be entitled to payment sooner than three-fourths of the bonds 
bearing iower numbers among the numerals, and the further the 
process îs carried the greater becomes the disparity between the 
multiple and numéral numbers next to be paid, and correspond- 
Ingly the bonds numbered with numerals, except as beneflted by 
lapses, become less and less valuable, because the day of possible 
payment becomes more and more remote. Now, whether or not a 
purchaser will obtain a bond of one number or another dépends, 
as the évidence very clearly shows, upon the order in which his ap- 
plication shall reach the hand of the secretary, and that is largely 
a matter of chance. The secretary receives applications, by mail 
and otherwise, sometimes singly and sometimes a number together, 
and in the order of receipt, and, as he chances to take up one or 
another flrst, passes them through a registering device, and in ac- 
cordancé with thé notations thereby madè upon the applications the 
bonds are numbered and issued. But for the purchaser's hope, or, 
as it may as well be said, for his chance, of getting a multiple num- 
ber, the business would soon cease. "The multiple System is a 
new invention," said a witness for the défendants, "a table, copy- 
righted, to make the inducement for a person to purchase a bond at 
one time just as great as at another;" and, however disguised in 
words, it is évident that the inducement consista mainly in the chance 
of obtaining a multiple number. It was insisted at the hearing that 
since every bondholder who shàll continue to pay his dues wUl ulti- 
mately reçoive the promised sum, the prizes are equal, and therefore 
there is no lottery. But it is idle to say that a sum or an obligation 
fOr a sum due and payable to-day or at an early day is of nO more 
value than an obligation for an equal amount, without interest, pay- 
able at a remote and indeflnite time. Eeference has been made to 
Homer v. U. S., 147 U. S. 449, 13 Sup. Ct. 409, but, in the elaborate 
présentation there made of the subject, we find nothing which we 
deem inoonsistent with our Views of the présent case. 

The court was asked to instruct the jury that, "if the only élé- 
ment of uncertainty was as to the date at which the bonds matnred 
or were to be paid, it was not sufBcient to characterize the busi- 
ness of the défendants as a lottery." This and similiar requests 
were piroperly refused, because they presented an immaterial ques- 
tion, and ignored the élément of chance incident to the numbering 
of the bonds before they were issued. Only in that phase of the 
scheme did the court, by its charge, suggest, or leave it to the jury 
to find, the présence of chance; and of its existence there the 
proof is so clear that ail collatéral questions sought to be raised 
«ither upon the instructions given and refused, or upon the évi- 
dence, may be regarded as immaterial. Indeed, if it were ever per- 
missible in a criminal case that the court should direct a verdict of 
conviction, it might hâve been done in this instance. The évidence 
la withOiit conflict. 
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It 'was asBi^ec[ for error, and is insisted upon, that "the court 
erred iij, tfatessemiiencç jîiikich. it pa^sed upon the «défendants." Thia 
Is too genïîtal S(tid indeflnite upon its face to présent any question, 
and when a,ppUed to thp f acts of tte cage it is still more uncertain. 
The court pasB^ no sentence upon the défendants, but a separate 
sentence upon each,— upon Swearingen and Stevenson, each, a fine 
of $200, and, upon MacDopaldy imprisonment in the county jail for 
eleven months, and a finC; of $1,000. Wliich one or what part of 
thèse sentences itwas intended to question, the assignnient does not 
indicate. In -the brief objection is made to the sentence upon 
MacDonald pnly, and because the fine is double the amount of the 
maximum authorized by the statute for each offense. It is said 
to be"impossible to tell from the record whether the court did this 
inadTertentiy, , OF; prbceeded upon the theory that MacDonald was 
indicted and cçnyicted of two separate offenses, and imposed a 
cumulative septepce," and for this reasof, it is contended, the judg- 
ment must lié ïîçversed, and the case remanded, not for resentence, 
but for a ne"yy, trial. This isa question in which MacDonald alone 
is interested,;^iid the assignment of error sUould hâve been by him 
or in his behalf only, and should hâve stated speciflcally hia objec- 
tion to the sentence. See Whiting v, Cochran, 9 Mass. 531; Por- 
ter v. Eummery, lô Mass. 64; Shirley v. Lunenburg, 11 Mass. 379; 
Shaw V. Blaïr, é Cush, 97; Jaqueth v. Jackson, 17 Wend. 436; Hen- 
rickson v. Van Winklg, 21 IIL 274. Though indicted and tried 
tog;ether, ti.e Refendants were entitled to separate appeals; and, the 
sentences againsit them being necessarily individual and several, 
there can hg n;o; necessity ,for steps to eflect a severance, as in civil 
cases, when ^e judgment is joint against two or more. Estis v. 
/ft-abue, 128 V, S- 225, 9 Sup. Ct. 58.- ; If, however, there was error, 
as pow claiipe^, it was inore of formthan of substance; and, if we 
were compell^ to remaild the case, it would be simply for resen- 
tence. The appellant was convicted by a gênerai verdict upon an 
indiqtment wïuich contains at least twp distinct charges, which were 
properly jqîncd. Bev. St- U. S. § 10^4; In re Hepry, 123 U. S. 372, 
8 Sup. et. 142. The fine, does not esiceed the sum of the several 
sentences which might hâve: been av^rded, and according to the 
1 décision in Çarlton v, Cox^?, 5 Metc. (Mass.) 532, that was légal; and 
in the case pf In re Henry, supra, the suprême", court, referring to 
the provision, an section^ 5480 of the Eevised Statutes; that three 
distinct ottensiBs may be. joined in the same indictment, said: 

"In Its général effeet tbts provision Is not materially' différent from that 
of section 1024 of the Reyjsed Sfatutes, which allows the Joinder in one in- 
dictment of bharges agalns^, a person 'for two or more acts or transactions 
of the same class of crimeâ pr OfCenses,' and the consolidation of two or rnore 
indictriients fcJtind In saich ciâSes. " Under' the présent statute, three separate 
ofCenses, , coEûmiited in theisanae six moriths, may bé jolned, but not more, 
î(iid when joiDsed there Isljo be a single, sentence for ail." L 

The général rule seiëipiô'to be that there should bé a separate sen- 
tence for eâ^h Offense.' Bish, Or. PrbC. §§ 1326, 1327; MuUinix v. 
Peoplei 76 ÙL 211 Èeé, aiso, Blifcz v. U. S., 153 Û. S. 808, 14 Sup. 
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et. 924. But, as already explained, the question is one we are not 
called upon to décide. There is no essential or available error in 
the record, and the several judgments below are affinned. 



^ ONITED STATES V. KESSEL. 

(District Court, N. D. lowa, Cedar Raplds Division. October 12, 1894.) 

1. District Courts— Ckimikal Cases—Time and Place of Trial. 

Rev. St § 563, provides that the district courts shall hâve jurlsdlction 
of ail crimes cognizable under the authority of the United States, com- 
mitted withln thelr respective districts. Section 581 provides that a spé- 
cial term of any district court may be held at a place where any reg- 
ular term Is held, or at such other place in the district as the nature of 
the business may requlre, and any business may be transacted at such 
spécial term which mlght be transacted at a regular term. Act Gong. 
July 20, 1882 (22 Stat p. 172), creating the northem district of lowa, and 
Act Gong. Peb. 24, 1891 (26 Stat. p. 767), amendatory thereof, and cre- 
ating the Cedar Raplds division, contain no provision In regard to the 
place of trial of crimlnal actions, nor any limitations of the power con- 
ferred by Rev. St § 563. Eeld, that the district court of the northem 
district of lowa may name the time and place of trial of crimlnal cases, 
whether at a regular or spécial term, or at the usual places for holding 
court or otherwise, subject only to the right of défendant to a speedy 
trial withln the district in whlch the offense was commltted. 
a. Samk— Transpek prom Cedab Rapids to Dubuque— When Ordered. 

Several indictments agalnst the same person, returned at Cedar Rapids, 
charged the commission of offenses in the eastern division of the north- 
em district of lowa, in whlch division défendant reslded. Eeld, that a 
motion by the district attomey to transfer the cases to Dubuque for trial, 
to save expense, should be granted, in the abs«ice of any showlng that 
défendant would be prejudlced thereby. 

Several indictments were returned at Odar Rapids against 

George Kessel, and the district attorney moved to transfer the 

cases to Dubuque for trial, for the purposé of saving expense. 
Motion granted. 

Cato Sells, Dist Atty., for the United States. 
H. T. Eeed, for défendant 

SHIEÂS, District Judge. At the présent (September) term 
of this court held at Cedar Eapids, several indictments were re- 
turned by the grand jury against the défendant, who résides at 
Cresco, Howard county, lowa, Several indictments of the same 
gênerai character are now pending for trial at Dubuque, having 
been presented by the grand jury at the December term, 1893, of 
this court. The district attorney now moves that the indictments 
returned at Cîedar Rapids be set down for trial at Dubuque, the 
purpose being to save costs and expense. The défendant, ap- 
pearing by couûsel, objects to the transfer, mainly upon the ground 
that the court does not possess the authority to make the transfer. 

By section 2, art. 3, of the constitution of the United States, it is 

provided that "the trial of ail crimes, except in cases of impeach- 

ment, shall be by jury; and such trial shall be held in the state 

where the said crimes shall hâve been committed. * • *" And, 

v.63F.no.3— 28 
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; by aifticie 6 ; of the kmeadmients to the cotistitution, It > is declared 
■^tiatif'iUfkll criminal prosecutions, the accused shall eajoythe right 
to a speedy and public trial, by an impartial jury of tW* state and 
district wherein the crime shall hâve been committed, which dis- 
trict shall hâve been prevlously aecertained by law. * * *" 
In lie prosecution of criminal offenses by indictment, there are 
two material steps tè be taken, which, hoWever, are entipely sep- 
atatë atd distinct,-~the one being the flnding and présentation of 
the indictinent; the pther, the trial of the accused before a petit 
jury. ■ Thë judiciary act of 1789,? §§ 2, 3, divided the United States 
lûto districts, and Created a district court for eàch district; nam- 
ing: a HlfliCè f or the holding thestated terms in each district, with 
authorityto hold spécial courts ai s^ch times and places within the 
district a» the nature! of the business might demandî By section 
9, juriHdiction was eonferred upon the district courts over ail crimes 
and oj0reîn%^8 cognizatile. under the "âuthority of the United States, 
coinmji/fclied i^ithi» tjièîr respective districts, or ,ùïK>n the high 
seas, wbere the punishment to be inflicted did not exceed certain 
stâted WiÙitS. ' The Stîbstance of tiiese provisions, ^ith modifica- 
tions, tp'^iiit the dëii^eilopmentoî the country, are ' re-enactèd in 
sectiopsijS?!), $51, apd 563 of tite Ileyised Statutes. , Under the 
provisions! of thèse sections, there is in each judiciaî district of the 
United States a district court, whôse jurisdiction is coextengive 
with thé: âÎ8trict,it bêiog èxpresslydéèlared by êectioii 563 that the 
district |;6ûrtB:''^âiI;h^ve jurisdiction ap follows! ; First, of ail 
crimes ajtMi'.otténse8 cognizable under the authority of the United 
States,, ctoimitted withlin their respective districts. • * *" By 
section 581, Rev. St., it is provided that "a spécial tenh of any dis- 
trict coiir:t may bet htjld at the same place where any regular term 
is hèld,,f;r at such other place in the district as the nature of the 
business, ipay r^uire,, * * * and any business may be trans- 
acted ât'àùch spécial tërms which might be transàcte<ï,.at a regular 
term." In the progrçss of time, it bas beoome customàry for con- 
gress to divide the sévéral judiciaî districts intb two or more di- 
visions, and to provide for holding terms of Court; in the several 
division^ Thç création of thèse divisions does not, however, 
crèateiïw districts, flor establish new or additiohal district courts. 
Unless there is sonie spécial provision in the act of congress creating 
such diîi^iohs in a givéjï case, the district court, in its jurisdiction 
over criniinal cases, remains unaffected; and that jurisdiction, 
tinder ëëction 563, is temtoriàlly coextensive with the district. 
Thus in iogan y. U. S., 144 U. S. 263, 297, 12 Sup; Gt 617, it was 
expressîi# hëld that à gçand jury Sitting at any place at which the 
court is ài/l^ointed tô De held haS authority to prësfent indictments 
for offenses committed any where within the district. Thus it is 
cléar thîtt the grand jury which hiét at Gedàr 'Rapids had fuU 
authority to present indictments against the deféïidânt, Kessel, for 
any offêHTses he might ^'aVe committed within the territorial limits 

of the toôrthem diStrièt! 61 Ipwa- ■ 

TheSë îçdictmêïits'hafilkg beëh'thtis propèriy returnèd, thèn the 
question anses of thb fiMe ând tlMé bf trial. The acts of congress 
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creating the northern district of lowa, approved July 20, 1882 (22 
Stat 172), and the aet amendatory thereof, creating tbe Cedar 
Eapids division, approved Pebruary 24, 1891 (26 Stat. 767), do not 
contain any provision in regard to the place of trial of criminal ac- 
tions, nor do they contain any limitations npon the power conferred 
by section 563, Rev. St., under which the court may ordeir spécial 
terms to be holden at any time and place. The provisions of thèse 
acts in regard to civil business is that, if not of a local nature, 
suits must be brought in the division wherein the défendant ré- 
sides. The purpose of this enactment is to require the place 
of trial to be brought as near as possible to the résidence of the 
défendant. If this provision is to hâve any weight in determining 
the place of trial in criminal cases, then it would require that 
such cases should bè set down for trial in the division wherein the 
défendant résides; and in this case the défendant résides in the 
Dubuque division, and therefore that should be selected as the 
place for trial. It is urged in argument by counsel for défendant 
that if the court has the power to order transfers in criminal cases,, 
such as is asked in this case, it may resuit in imposing upon a de- 
fendant an unreasonable burden, in that, for an offense alleged to- 
have been committed in Allamakee county, the trial may be ordered 
at Sioux City. Unless the power to fix the place of trial at a place 
other than where the indictment is retumed is i>ossessed by the 
court, then the evil suggested by counsel is bound to ainse. An 
indictment, under the ruling in Logan v. F. S., supra, may be 
rightfully found by a grand jury sitting at Sioux Gity for an offense 
committed in Allamakee county, which is in the eastern division. 
U the court cannot send such an indictment for trial to the division 
in which the défendant résides, then he will be compelled to incnr 
the expense of attending court at Sioux City, whereas, if it be 
true that the court possesses the right to flx the place of trial, regard 
can always be had to the rights of the défendant in this respect. 
I therefore hold that as the act of congress, creating the northern 
district of iQwa, and the divisions thereof, does not deflne where 
the criminal cases shall be tried, it is within the power of the 
court, under the provisions of the General Statutes of the United 
States, to name the time and place of trial, whether at a regular 
or spécial term, or at the usual places for holding court, or other- 
wise, subject only to the right of the défendant to a speedy trial 
within the district wherein the offense laid at his charge was com- 
mitted. In the cases wherein indictments were returned sat 
Cedar Rapids, the several offenses therein charged were committed 
within the eastern division, which is also the division wherein the 
défendant résides; and as it is not shown that the défendant will 
be, or can be possibly, prejudiced by setting down thèse cases for 
trial at Dubuque, the motion to that effect will be granted. 
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UNITED STAIBS V. DBBS et al. 

(Circuit Court, N. D. lUinols. July 14, 1894.) 

OoOTiïàAOT— Intbrstatk Commeeoé~8trikb. 

Wbere two or more naen wrongfWUy and corruptly agrée among them- 
selves, either for the purpose of créàtlng sympathy In a threatened strike, 
or for any other purpose, t6 caiià© trains carrylng mail or Interstate com- 
mérrà to be stopped, <» tè dlsdiarge thelr employés or refuse to employ 
new men, so as to stop such tra|nsi they are guUly of consplracy. 

Sûpplemental charge tb grand jùty. For original charge, see 62 
Fed, 828. 

GEOfcSSCUP, District Jtidge (orally charging jury). I think 
it my duty to give you f urther instnictions. No man is above the 
law. The Une of criminality or innocence ia not drawn between 
classes, but only between men who violate the law and men who 
do riot. The fact that a man may occupy a high position does not 
exempt him f rom indictment and trial simply because he does 
occupy a high position. The fact that a man may occupy a lower 
position does not exempt him from making known his grievances 
to you, simply because he may occupy such a position. Your door, 
thereforé, ought to be open to allinquiry coming from every source 
that i^ founded on something more than mère rumor or conjecture; 
in other words, on something that has tangible form. It is stated 
in public print that some of our fellow citizens belieye that the 
interruption of the mails and of interstate commerce, into which 
you are inquiring, was the fesuit of a conspiracy upon the part 
of men higher in the railroads than the employés. If two or more 
men, no matter what thelr position in the railroad company may 
hâve been, wrongfully and corruptly agreed among themselves, 
either for the purpose of creatirig public sympathy in a threatened 
strike, or for any other purpose, that they would cause the mail 
trains and trains carrying interstate commerce to be stopped, and 
did acts in pursuance of that agreement, they are guilty of con- 
spiracy. If two or more men agreed wrongfully and corruptly 
among tàernselres that, for the purpose of creating public sympathy 
in 'this strike, they would discharge men from their employ who 
otherwlse would not hâve been discharged, intending that such dis- 
charge should stop the runnîng of the mail or interstate commerce 
trains, and thereby raise public indignation, they would be guilty 
of cdnspiracy. If two or more men, in \ieyf of a threatened strike, 
agreed wrongfully and corruptly that they would not employ men 
to take the placés of the men who had quitted the service, but 
wouldallow the trains to stand stiH for the sake, merely, of creating 
public sympathy or indignation against the strikers, they would 
be guilty of conspii'acy, unies» the circumstances and situation 
were such that the employmeiit of new men, reasonably viewed, 
would lead to danger to those men, or danger to the railroad prop- 
erty, or danger to any public interest. As I said, erery man is 
entitled to bring a complaint of any one of thèse charges to your 
attention, if he brings it with tangible évidence, — something that 
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is not mère hearsay. or nimor, but something upon which you can 
place your judgment; and it is the duty of the district attorney 
to submit it to you, and of the members of the. grand jury to hear 
it If there is anything of that kind to be snbmitted to you, I trust 
it will be 80 submitted in your sessions, either during the balance 
of the day, or when you retum next week. That is ail I wish to say 
toyou. 

In re MARTORELLI, 

(Circuit Ctourt, S. D. New York. October 13, 1894.) 

Alieit Immigrants — Exclusion Acts. 

The acts regulatlng immigration, exlsting when Act March 3, 1891, was 
passed, ref er to aliène who are Imported into or who mlgrate to this coun- 
try, and do not exclude a person already résident hère, though not nat- 
uralized, who temporarily départs, with the intention to return. 

Application for discharge of Sebastiano î»[artorelli, detained, as 
a contract laborer, for déportation. 

Ullo, Ruebsamen & Cochran, for commissioners. 
John Palmieri, for relator. 

LACOMBE, Circuit Judge. The facts are thèse: Sebastiano, an 
alien, came from Italy to this country in 1887, with the intention 
of making it his home. He remained hère five years, working as 
a laborer in the city of Philadelphia. During this period he de- 
clared his intention to become a citizen, and took ont his flrst pa- 
pers. At the thne of his immigration he had a wife and child, 
whom he left in Italy, intending to send for them when he had 
saved enough money to support them hère. In 1892, having laid 
up some money and bought some household furniture, he sent for 
his wife to come; but, as she was too ill to do so, he went to Italy 
to bring her, leaying his furniture in charge of a friend hère. His 
wife grew worse, and he remained with her in Italy for about two 
years, in conséquence of which he was obliged to spend the money 
he had laid by in the preceding years. On the lOth of this month, 
therefore, he retumed to this country, having borrowed in Italy the 
money to pay his passage, in order to résume his work hère, and 
thus secure the money necessary to defray the expense of bringing 
his wife and child to tliis country, which he still intends, as he did 
when he arrived hère in 1887, to make his permanent home. Thèse 
faéts being undisputed, and no question raised as to his being an 
Idiot, convict, etc., the relator has afiarmatively and satisfactorily 
shown that on October 10, 1894, he did not belong to any one of the 
classes of aliens excluded from admission into the United States 
in accordànce with the acts regulating immigration, which existed 
and were in force when the act of March 3, 1891, was passed. Thèse 
acts refer to aliens who are imported into or who migrate to this 
country, not to persons already résident hère, who temporarily de- 
part and return. Sebastiano was an alien immigrant when he 
caine hère, in 1887. He was not one when, after his temporary ab- 
sence, he returned, in October, 1894. In re Panzara, 51 Fed. 275. 
Eelator is discharged. 
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WAU^BSHA HYGEIA ïïïINEBAL SPRING's CO. v, HYGPIIA. SPABK- 
LING DISTILLÎÎD WATER CO. 

{Circuit Court of Appeals, Serenth Circuit October 1, 18W.) 

No. 116. 

1. TkADE-MaHKS— RiGHTS Defiked by contract. 

Where two parties hâve been using similar trade-marks, a contract 
betvveen tliem whereby one party Is to use eue form of the trade-mark 
in connection witli certaip words, and the.otiier is to use anotlier form 
of It in connection with ôtliër words, followed by the use of such trade- 
marks forjseveral yeatsia» accordance with the teémS of the contract, 
eétablishes thé rights of the parties, and Is binding upon their assigna 
an4 sijccessors in l?usin,ess. 

2. SAjrfE—tîO^TRACT—RBooRb IN Patent ,OFmGB. , 

Such contract is ript pèçordable , lia the patent office, since It Is not a: 
transfer of a right td Use à trade-mark. 

Appç3.|,|rqni the Circiiit Court of the United States for the North- 
ern District of Illinois. 

Suit for injunction bjf flie Hyg^a Sparkling Distilled Water 
Company against the Wàukesha Hygeia Minerai $prings Company. 
Complainant obtained a decree. Défendant appeaJs. 

The m^Uee; Sygela SpftFkJlng Diètillefl Water Company, filed its biU in 
equity mrftnjnjunql^on restiçalping the appellant, Waukeslia Hygeia Minerai 
SpWngs COTapàliy, from using the wprd "Sygela" as a trade-mark or name 
for driiiklîii' Tvatërsy éxfcè£»t là the way specifled in a contract entered into 
August i2<ii 4886, between the appéll«e and the âppellant's predecessors. 
The app^llaBîiianwiered,.B.iid! filed a ciiosp blll; the answer denying the equl- 
ties ofti^[MJ,,a^erting right, in appellaiit to use the word "Hygeia" broadly 
as a tradéifflàr^,' and claifmpg' that tlie aUeged contract with its predecessor 
is not blfidïiif upoù'thô ftiipellànt, f6r Wânt of record Ôi^ notice, and i& not 
enforCeaMe toi ^ùlty for vaMous réasans; the cross bill alleging that thè 
appellantis ejBtitled toexejuip^euse of itheword as a trafle-mark, and praying 
that the M)i)ellee be enjo^pd, ThQ decree is for a perpétuai injunction In 
favor of tîie àfflpelleè 'in açcordance Tvitli the allégations and prayer of tho 
original Bill.' îl^'àppelleë Isa manufacturer of dlstlilpd water, to which the 
trade-nâme af t'Hygela" had béen apt)llea for Some tlWé'prior to 188G. The 
appellf^nt iBiJ^i^wïner of &'f^Hftg at Wàukesha,' Wis. (acquired by It iti 1891, 
under titje deriTed ftom the Smiths, wlio made the contract of 1886),: ito- 
which thè âàmeiof ''Hygelà" had bëen.apPUed» and Its waters were marked 
with thé htoriè' "Hygeia" as part of thé désignation, prlor to 1886. The spring. 
was ownedâodltB business côndUcteaby James H. and Charles T. Smith, 
in and pri^nJO' 3.886; and ito ■ avoid coûtroTersy with référence to a trade- 
name, und« t^ats of pços^cution by the appellee, a contract was entered 
into betWéfett 'Uie appellee, Ie^s flrst party^ and the Smlths, as second parties, 
Augùst 20, i8Së,/Whlch recïted that the nrst party was ehgaged In, the manu- 
facture df'diStlÛed -nfàtéiSiaiid "used 'te the essentlal feature of Its tràde- 
mark the^S^i'Hygeia' andaflgureof ths goddess of Hygeia," there shown; 
that the SMppd, parties were îowners of .§ natural minerai spring at Wàuke- 
sha, éalléd tiie," 'Hygeia Natjiral Minei?^ Sjprlng,' and hâve used as t^e ess«i- 
tlal f eatnrè' 6f ttièir tradé-mark In the's^le of the waters of said spring, the 
words 'WaUkeBha Hygeia Minerai Spriài,' together with a figure of the 
goddess Of Barg^la," whIch Is àlso showiiiin'the contract; and that they désire- 
to avoid j^ofllct and infrin^fment to tl^^^^^se;by both of tbelr respective trade- 
marks," ànd tri that eiid haye entered i.Btp jèontyact Thereupon, "In considéra- 
tion ôf the piréinilsfeis, àhd of flve hundrèd dollars" paid by the flrst party ta 
the Second parties, the fdllowliig provlàlorià are inade; "Flrst. And the party 
of the flrst part shall bave; and Is heretjy tsttogaized as havlng, the exclusive 
rlgjit both te use the word 'Hygeia' and the figure of which the flrst above i» 
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a fae simile, In connection with the distiUing of water and the manufacture 
and sale of carbonated and ai-tificial minerai waters, vichy, seltzer, ginger aie, 
etc., made by dlstilled watér. Tàe said party of the first part, howeyer, 
shall not In any way oi- manner use the said word 'Hygeia' in connection 
with any natural minerai sprlng water, and shall not likewise use the words 
'Natural' or 'Spring' water in or upon any stamp, cork, label, eircular, adver- 
tisement, sign, bill head, letter head, etc., in any way or manner calculated 
to deceîVe or mislead the publie. Second. The said parties of the second 
part shall hâve, and are hereby recognized as having, the exclusive right 
forever in and to the use of the said word 'Hygeia' in combination with 
'Waukesha Hygeia Minerai Spring' with or without the word 'Water' super- 
added, and of the figure of which the second above is a fac simile, including 
said word 'Hygeia' as now a part thereof , used in any manner or connection 
with the bottUng, puttlng up, and sale of the waters, whether carbonated or 
in said spring so situated at Waukesha, Wisconsin, as aforesaid, and of 
ginger aie the waters for which are from said spring. They shall not, how- 
ever, use the said figure except in connection on the same label, etc., with 
said combination 'Waukesha Hygeia ilineral Spring,' and they shall not in 
any way or manner use the said word 'Hygeia' otherwise than in connection 
with said figure, and in such combination as above indicated on any stamp, 
cork, label, eircular, advertisement, sign, bill head, letter head, etc. They 
shall not use the said word, figure, or combination in connection with dlstilled 
water, nor in connection with any other water than said spring water." 
The testimony on the part of the appellee is directed to showing thelr use 
of the trade-mark prier to this contract (having registered it in the patent 
oflace in December, 1883); and that, for the several years that intervened 
between the making of the contract and the purchase by the appellant, thero 
was strict compliance with the provisions of the contract by both parties, 
and the appellee expended large sums in reliance upon It, giving great value 
to its trade-mark. The testimony of the appellant is maiuly directed to 
showing in contravention of the contract that its prédeeessors named their 
spring "Hygeia," and had appropriated and used that as the distinguishlng 
word in the combination of words by which the water was known and 
put upon the market, prior to any use by the appellee; that the appellant 
had no notice, actual or constructive, of the contract made by its predecessor 
in title, and was a bona fide purchaser; that the contract was an imposition 
upon the Smiths, and was harsh and inéquitable; and that the appellant's 
predecessor was not Incorporated at the time of entering into the contract 

Banning, Banning & Payson (William B. Keep and Franlc O, Low- 
den, of counsel), for appellant. 
Isham, Liùcoln & Beale and Hemck & Allen, for appellee. 

Before JENKINS, Circuit Judge, and BUNN and SEAMAN, Dis- 
trict Judges. 

SEAMAN, District Judge (after stating the facts). The com- 
plainant, Hygeia Sparkling Dlstilled Water Company, seeks to re- 
fitrain the Waukesha Hygeia Minerai Springs Company from use 
of the word "Hygeia" as a trade-name for its waters otherwise than 
specifled in a contract entered into August 20, 1886, between com- 
plainant and défendant'» prédeeessors. The défendant (appellant 
hère) seeks to ignore or avoid that contract, and claims prior ap- 
propriation of the word, as the distinguishlng name of its waters, 
and prays, by cross bill, for an injunction restraining the com- 
plainant from using the word in its corporate name or trade-mark. 

The Gontrolling question in this controversy is whether or not the 
contract is operative between thèse parties for the purpose of es- 
tablishing and deflning their respective trade-mark rights, in con- 
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nection with tlie testtmony of ëttbsequent conduct. If the contract 
governs, the proof tending to shlOw priqrity of use is iminaterial, 
and the complainant is entitié^to protection against émployment 
of the Word "Hygeia," as a tradenname for waters, witiiout the quali- 
fying words provided by the contract. If the contract is excluded, 
the complàlhant fails to éstablish à case of prior appropriation of 
the name, on this record at leâst; and it woidd remain to inquire 
whether the défendant was entitled to affirmative relief; The con- 
tract of Atigust 20, 1886, was between the complainant, of the one 
part, and James H. and Charles T. Smith, defendânt's predecessors, 
of tlie other part, after eâch had undisputedly employed the word 
"Hygeia" as a portion of the trade-name of their respective waters, 
The record shows clearly that the purpose and provisions of the 
contract were well ùndejcstood by the original parties; that ît was 
executed dèliberately, after considérable negotiation, and was f ol- 
lowed by constant and (apparently) satisfactory coinpliance by both 
parties for several years, without dissent or disturbance, until after 
the défendant purchased and comûlenced opérations. There is no 
foundation for the objection thât the contract was obtained un- 
fairly, and the adequacy of the considération piaid the Smiths is 
not hère open to question. The agreement recited that the com- 
plainant wa8 engaged-in the manufacture or préparation of distilled 
waters, for wMch it had used as the essential feature of its trade- 
, mark the ^ord "Hygeia" and a figure of the goddess Hygeia; that 
the .Smiths owned a spring at Waukesha, called the "Hygeia 
Natural Minerai Spring," and Had used as Ihe essential featuré of 
their trade-iûark, in the salé of the waters, the words "Waukesha 
Hygeia Minerai Spring," tOgetlier with another figure of the 
goddess Hygeia. It does not assert priority for either, and, if 
its srtatemént of the existing tràde-mark of the Smiths be taken as 
true, the use of the word "Hygeia" in the combination there shown, 
prior to any t^se by the other, party, was not concli^sive of a right 
to the single word as a trade-mark. Whether it or the word 
"Waukesha" was the distingui^ing word was at least open to ques- 
tion, and dépendent upon çircumstances. In that view, and, as 
the contract stàtes, "to avôid conflict and infringement in the use 
of both of their respective trade-marks," an agreement between the 
users would seem commendable, and for the best interest of the 
parties and the public, if it cotdd be reached and made effective 
for mutual protection. This cbiitract was thereupon made, aûd it 
provides, in cleàr and unequivocal ternis, for recogoition and préser- 
vation of the then existing forîni's of trade-mark which are there 
recited as thè exclusive right' ôï each rôspectively, viz.: (1) The 
Êrst party to use the word ''Hygeia" and its flgurè of the goddess, 
in connection only with its "dîëtUling of wajter and the manufac- 
tuiré and salé of carbonated aiid artiflcial minerai waters, Vichy, 
seltzer, ginger aie, etc., made of distilled water," and not to use 
the word 'Œtyëéia" in connection with natural minerai or spring 
water, or the words "Natural" or "Spring" water upon any label, 
etc., çalculated to deceive thé public; and (2) the second parties 
to use "the word 'Hygeia' in thé combination ^Waukesha Hygeia 
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Minerai Spring,' with or without the word 'Water' superadded," 
and its figure of the goddess, "including said word "Hygeia' as now 
a part thereof," in connection with "the bottling, putting up, and 
sale of the waters, whether carbohated or not, of said spring," and 
of ginger aie made of said waters; but the figure was only to be 
used in connection and upon the same label with the combination 
"Waukesha Hygeia Minerai Springs," and "they shall not in any 
way or manner use the word 'Hygeia' otherwise than in connection 
with said figure, and in such combination as above indicated," 
on any stamp, label, etc., and shall not use either in connection 
with any other than said spring water. It is not an attempt to 
transfer or license the use of a trade-mark, or any rights therein, 
or in any word thereof, but fixes and deflnes the existing trade-mark 
of each, that confusion and infringement may be prevented. If 
the word "Hygeia" had been used by the second party, at any time, 
otherwise than in the combination named, such use was thereupon 
and thereafter abandoned, — declared without right, and of no 
effect. The contraot opérâtes by way of estoppel upon each of the 
contracting parties, precluding each from "saying that that which 
by the intervention of himself or his has once become accredited 
for truth is false." 2 Best, Ev. (Morgan's Ed.) § 534. Between the 
parties and those claiming under them, it may well constitute the 
fundamental évidence of what was adopted by each as a trade- 
mark; while trade-mark rights are established by the testimony 
of subséquent exclusive use, respectively, in accordance therewith. 
The contract does not create the trade-mark, but it is clear évidence 
of its piirpose and éléments. Its provisions tend directly to the 
end for which the law of trade-marks has been evolved, viz. for pro- 
tection of the public as well as the owner from imposition, — "that 
one man is not allowed to ofler his goods for sale, representing them 
to be the manufacture of another trader in the same commodity.'' 
McLean v. Fleming, 96 TJ, S. 245. Tins is the view in which com- 
plainant's bill sets up the contract; and the action is not in the 
nature of spécifie performance, as the defendant's contention would 
hâve it treated, but is clearly for the enforcement of alleged trade- 
mark rights. 

Infringement in this case is undisputed. The single word 
"Hygeia" is used by the défendant for the Waukesha water, upon 
labels and advertisements, without any of the other words desig- 
nated therefor by the contract, and duplicating the complainant's 
trade-name. If the Smiths were thus infringing, the relief prayed 
for would be granted as a matter of course, under the opération of 
the contract above expressed; and the only question which remains 
for considération is whether the same rule is enforceable against 
the défendant, a purchaser, in 1891, of the property and rights of 
the Smiths in the Waukesha water. The claim is made in behalf 
of the défendant that the contract is not operative against it (1) 
because of a bona fide purchase without actual or constructive no- 
tice of its tenus; (2) that it should hâve been recorded in the patent 
office, under the trade-mark act of 1881, to make it effective against 
an innocent purchaser. Neither of thèse propositions is tenable. 
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(1) TÎMeirarcliase )w,ag not o£ the chîiracter whick protect^ the hujer 
from eqtiities éxMing âgaiost the seller. Only sùch tra^^;maj^k 
iSghtswere obtainedfas wer© then vested in tlie Smii<;h.^, Sind their 
assigûSi'*iz. : in 1891, flve yearsafter the contract was ^ntere4 int9> 
wheii thé trade-mark of ea,ch had become establishedin accordauce 
with thè;deâniti«ais of the contract. The purchaseï? foiui<i its 
trade^nalne, "Wâukesha Hygela Miserai iSpring Water^'f in constant 
and well'settled use; andilound the complainant jising the word 
"Hygeiâ?' for its distilledsWatera. ThiSiWas, at;least,.n,otice of tljie 
conditiom existin& «nder the CjODitmet^ The défendant, can assert 
no moniQpoIy in the name "Hygeia" uniess it can sljow rigbt throuçh 
the Smîths. No larger claiw can be maintained than was possessed 
by the soarce ôf ^-title, and the right is siubject to the saççie equities, 
abandonment, opestoppel which coald be asserted against the vea- 
dor. <2) The eofttract was not recordable under the tradeimark 
act Section 12 is cited as applicable, but it does npt proyide for 
recoM df any instrument «xcépt transfeps of the right to use trade- 
markS. n As thisctontract i»>not a transfer or assignmeut, and does 
not purport to give beneflts to one which were claimed to be vested 
in the other, or to confer any new righté, it is pot within the act. 
The fact that complaisant had recorded its trade-mark in the pat- 
ent office would therefore neither require nor permit record of the 
contract which effected no Change in it. That which was entered 
of record was thé same which was specifled and retained in the 
contraeti The trade-mark, when established, is valid and entitled 
to protection, whether rfegistered or not. If the fact of registry 
conféra any benefits, it is oaly those which are specially provided in 
the act of congrè&s, and not covered ; by the common law riile. 

The appellant urges as a further objection to the decree that the 
appellee must bebarred from any, relief because it is disclosed that 
at some time during its inception the trade-mark w^s employed 
by parties iu' the name of â corporation, when there waa no corpora- 
tion in fact, violating a criminal statiite of tlie state of Illinois (sec- 
tion 220 ôf the Criminal Code), which imposes a flne "if any Com- 
pany, association or person puts forth any sign or advertisement, 
and therein assumes, for the purpose of soJiciting business, a cor- 
porate name, not being incorporated." Tliis statute bas no applica- 
tion hère, even if it bears the construction for whieh appellant 
contendë, for the reasonthat the fâct is undisputed that the com- 
plainant was duly incorpiSrated, under the laws of the state of New 
York, iii the year 1885, pmor to the exécution of the contract in 
question, and therefore the alleged prématuré illégal assumption of 
corporaté existence was beyond the s6ope of inq.uiry in this case; 
and for the further teason that the acts do not appear to hâve 
been cdmmitted in the state of Illinois, or after the commencement 
of business therein, aijd':W:ere lawful in the state of New York. 
There is entire absence iof anv showiag of fraiid, and we fmd no 
ground for this objection, either under. the statyte referred to or 
any rules of equity; 

As stated in Canal Co,v. Clark, 13 Wall. .311: "The office of a 
trade-mark is îo point out distinctively the origin or ownership of 
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the article to which it is afiSxed,* or, in other words, to give notice 
wlio was the producer." The Word "Hygeia" bas no original sig- 
niflcation which would point ont the di^tijled yvater of complainant, 
or any other water or article; but it has, by association at least 
«ince the making of the contract, became identifled with that water 
in the markets; so that the word used alone is an emblem of the 
■complainant's production, ahd so used would not be associated with 
the defendant's water, in the gênerai market, where it hâd become 
well knôwn by the cotnbination name, in which the nanie of Its 
«pring. and its local désignation are preserved. The distinction 
mîidein.pnrsuance of the contrafet is well marked, and is well main- 
tained in tie practice which followed under it It is the duty of 
the^ court to protect both the public and the parties from imposi- 
tion apd confusion which would arise from indiscriminate use of 
thèse trade-names; and, to the end that each should be distinctîve 
of the origin aûd ownership by association, the défendant was prop- 
erly enjoined from infringement, and the decfee is affirmed. 



WAUKESHA HYGEIA MINERAL SPRINGS CO. v. HÏGEIA 8PAR- 
KLING DISTILLED WATER CO. 

(Circuit Court of Appeals, Seventh Circuit October 1, 1894.) 

Na 144. 

Trade-Marks— What Constitdtes Infhin&ement. 

Défendant tiad ttie right to use the words "Wàukesha Hygela Minerai 
Springs" as a trade^mark, and complainant had the exclusive right to 
the use of tlie word "Hygela" as a trade-mark, escépt in the form used 
by défendant. HeÛ, that the fact that défendant made the word "Hy- 
gela" more consplcuous than the rest of his trade-mark dld not constl- 
tute an infringement of complainant's rights. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Suit for injunction by the Hygeia Sparkling Distilled Water Com- 
pany against the Waukesha Hygeia Minerai Springs Company. 
Complainant obtained a. decree. Défendant appeals. 

ïhis blU in equity is filed by way of supplément to an original blU between 
the same parties, on which there was a decree in f avor of the complainant, re- 
strainlng the défendant (appellant hère) from using the word "Hygela" as a 
trade-name otherwise than In the coœblnation "Waukesha Hygeia Minerai 
Sprlng," with or without the word "Water" superad^led; or, in efCect, ac- 
cording to the définitions of the respective trade-marks contsined In a certain 
contract, bearing date August 20, 1886. The présent bill seeks further In- 
junctional relief by preventing the défendant from using the word "Hygela" 
Jn the combinatlon allowed by the former decree "in more consplcuous let- 
ters than the other words in said combination," by using the same in 
"larger or différent colored letters than the other words in said combination, 
or Ih any othei* manner." A copy of the bill, record and proofs in the orig- 
inal case is annexed as an exhlbit, and made a part of thls blU; and certain 
«iKns, advertisements, labels, etc., referred to as the Infringlug devices, were 
before the court as exhlblts with the bill. The défendant filed a gênerai de- 
murrer, whicli was overruled. Upon its élection to stand by the demvurrer, 
a decree for perpétuai injunction was entered, in accordance with the prayer 
of the bill, and the défendant appeals from the decree. 
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BfliDBiQg & Banning, f or ai^ellan^. . 
Herrick» Allen & Bayesen, for appellee. 

B^fore JENKTNS, Oitcuit Judée, and BUNN and SEAMAUi Dis- 
trictJndges. 

SEAMAN, District Jndge (afïer statiiïg the facts). In an opinion 
filed herewitii (63 Fed'. 438), thé court ha^ aflirmed the d^prèe entered 
npon ike original Mil against il^e appéllant, who was défendant in 
both actions. It is there held |hà,t the trade-iparks pf the respec- 
tive parties were established in jpursuançe of tlie définitions con- 
tained,ih.the contract of Auguj^t; 20, 1886, betwéen the coniplain- 
ant ancl ,the defendant's predecessore in title, and that the défend- 
ant was restricted to use the wor!^ "Hygeia" only iîi the combination 
and witii the qualifications sc> established. Thé récotd in that 
case, adopted by this bill, shov?s that the contract refèrped to was 
made in récognition of the f act tlîat the name "Hygeia," had attached 
to the spring at Waukesha, now owned by the défendant, from 
which its supply of water is fumished for the market The word 
"Hygeia" was not taken or obtained as the exclusive right or prop- 
erty of either party. It is only by association that it has become dis- 
tinctive of the origin or ownership of the water, and has become ap- 
plicable j,ti? the complainant's production when used alone, and to 
the wàtèr of the Waukesha spring when used in the prescribed 
combination. The whole extènt of infringement alleged hère is 
that the name "Hygeia" is made too prominent in the advertisements 
and labéli of défendant, by placing it in larger type or diflferently 
colored .letters from the other words which compose the trade- 
name. Tîie only ground upon which the court could interfère 
in this use would be that of clear liability to mislead the public. 
We hâve carefuUy examined and considered each of the exhibits 
which vfere placed before the court to demonstrate the alleged 
infringement, and each oî them contains the words "Waukesha" and 
"Minera} ^pring" or "Minerai Spring Water" in the proper connec- 
tion with Û.e word "Hygeia," and in such form that they are clearly 
legible ajid noticeable, although not so prominent as the latter word. 
There was no effort at concealment, but it is évident that distinction 
was sougàt for the name "Hygeia." This is justified by the fact 
disclosed by the record that there are several rival springs at 
Waukesha, each having a separate name, and ail advertising and 
marketing their product as Waukesha Minerai Spring Water, ûnder 
the najhë of each spring respectivély, To maintain any benefit it 
may haveopclaim in the imputation of its spring, in compétition with 
its Waukesha rivais, the défendant makes the reasonable claim 
that there shoûld be opportunity for making distinction, In its ad- 
vertisements, labels, etc., bf the ùame which is conceded to identify 
the spring. iWsplay of this name should be allowed to the extent 
that the other words of the combination trade-name are not so 
minimized that purchasers or the public will be misled. The bill, 
read in connection with the exhibits which enter into its alléga- 
tions, does not présent a case of simulation or device to impose 
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apon the unwary public or defraud the complainant. If the value 
of coaplainant's trade-name is impaired by the fact that the word 
"Hygela" also entera into and is conspicuous in the trade-name of 
the drfendant, the conditions are of its own sélection, and produced 
by the concurrent acts of ihe parties. Adopting a name which was, 
with at least equal right, the adoption of the Waukesha parties for 
a portion of their name, the complainant obtained the largest meas- 
ure of protection which could be claimed for it by the adjustment 
which placed the word "Hygeia," when used alone, as its trade- 
name, while the other claimant must use it in connection with other 
words indicating the différent origin of the water. 

In the abœnce of allégation or showing that the défendant so 
employed the trade-name that the word "Hygeia'" only was apparent, 
and the qualifying words were not noticeable to the ordinary ob- 
server, and in the absence of any appearance of attempt to defraud 
the complainant or impose upon the public, by similitude, or by 
so placing or minimizing the qualifying words that they are not 
fairly observable, there is no occasion for interférence by the court. 
Jurisdiction can be exercised for the protection of the parties in 
such trade-mark as they hâve established by their acts, but not 
to make exclusive and more valuable that which was not exclusive 
in its adoption. The complainant is entitled to protection where 
the word "Hygeia," as applied to commercial water, is used alone, 
either in fact or in practical effect; but such use by the défendant 
does not appear from the allégations of this bill, considered as a 
whole. The decree is therefore reversed, at the oost of the com- 
plainant, and the cause remanded, with direction to dismiss the bill. 



WBROKMEISTER T. PIBRCB & BUSHNELL MANTJP'G CO. 

(Circuit Court, D. Massachusetts. August 7, 1894.) 

No. S.149, 

1. Painting— Inteenatiokal Coptkisht— Pbotbction against Inpringemknt. 
The provisions of Act Mareh 3, 1891, e. 565, § 3 (26 Stat. 1107), as to 
copyrightlng a paintlng, are Independeat of those In regard to copyrlghted 
photographs, and Infringement of the copyright of a paintlng may be en- 
joined wlthout regard to whether complainant had taken steps entltllng 
him to import photographs of it 

8. SAMK— EXTBNT OF PBOTaCTION. 

A valld copyright of a German paintlng glves protection agalnst any re- 
production of It, as hy photographs. 
8. Same — Who may Copyright — "Assiqns." 

Under Act March 3, 189], c. 565, § 1 (26 Stat IIOT), provlding that the 
author or proprietor of any paintlng "and the asslgns of any such 
person," shall, on compliance with the copyright provisions, hâve the 
sole liberty of publlshlng, one to whom a German artist glves the exclusive 
right of reproduction and publication is entitled to copyright, he being 
wlthin the term "asslgns." 

4 Same— NoTicB— Insoribing Copt. 

Under Act July 8, 1870, c. 230, § 97 (Rev. St 4962), denying one the 
right to sue for infringement of his copyright unless he glve notice 
thereof by inserting in the several copies of every édition published, on tho 



'à'^ ' TEb'EIÉât BEPOBTEB, vol. 63: :" 

'îîiï!a:t»|ikèe or the page immedlkteây «aûoiriiig, If it bp a l)oofc;pr, K a map, 

îVi<»flhi|irti piiofograph, palntSMi«t«-( by î«§prll?i»g on somé p<>r^oft of the face 

: i ,<^jflM}i^tthem>f the worOSi.VEntered aocOTÛlng to act flf copgress," etc., the 

\ .WQMS shouia not bé ihsmlîëà ôri a'ebpj^righted 'patatiflg,; but ou the 

'tmatôhâgir <Jr otheir pubMèàtions thëreoï; ' -' - 



;'!Saïi**i^iEmil Wèrckmeiifilieir agahMff'^^ Manu- 

faoturiiagiGompany for iâlringement of a copyrighteà,p.aiiitiag. De- 
'«welkirllOomiflainant. ': :-.ii';-;' :■!.; &,^s;' ■■,'■.;/■'? vi-sr ■• ^ - 
■■'■^^eill &'Raegeilels^fdr^.'cÔïnèlaiiikât^'\ v/ ■.;;.■; ■^:o 
M^'f.Sro-rtrne.fbrde^feiïaânt. ' ■' 

^ .i'tlraJ^ circuit Jui^ip, ■ <)n op afeopt Oçtpbér %' 1891, G. Nau- 
jojijrftj.jjleiraçiaîl subjeot, ^^ Gerpiariy, painted in oils 

f^ m||ui^j c^led by him, ^nd in tWs case, "Die Heilige Câciliè," an 
mi(|QiiDtei^y itneritorioiwWojrlî. of artl, On the, Stli of t)je succeedlng 
Jataiî^Vûé ëxeçuted/in ï^xiS^ of thç çq^Baplainant in tliis case, wlio 
desçril^es Himself in lij^ bfll as a ciii^n of tlie empire of Gerimany, 
ànd whp transactsjbis Ms^^ name of tlié '*]?liotograpli- 

isiclië;^|ellscliaft,'' an ii^stiTiment of,;j¥jiicli the follpwing is a copy: 

''I t^Wnsfer hereby, to thp Photographteche Gesellschaft, . ia Berlin, for my 
woïk;, 'Ple , Helilge Ôàollié/ the right ôï publication,— by which I wlsh to 
haVe uà'dëi'âtoôd lâie erçluslte right of téiffoduction,— against à payinent oî 
500 û!iaïk8;*aîia nlile gràtttiïôtia copies 'thërëof. 

l 'fKSnlgsburgi lu •Praœid.March 5, 1892. : : Gustav Naujok." 



Théjàn^t never pàilited a replicà,; In the summer pf 1892 hé 
\^ent tnfe^'ictiirë to îïtinich^ to the Grosse îritemationale Kunst- 
aùssteililfilg^, Iç-heré it was sold to some pèi*à6h uûkhown to the 
artist, and not shown in this case ; and neither the artist nor either 
of the parties to this case know wheré the picture is, or where it has 
been s^i^e.th^ sale. pv,I!rom Januajy, 1892, uiitil M£|,rch, 1892, the 
pictùré was publicly ëxhitjited at Berlin in the Kunsithandlung von 
Schulte, a ptiblic art gaïlery, the rules of which as to snffering copies 
to be taken are not shown. No oth^r publications are proven, except 
the photogi-aphs of the parties to this case. On the 16th of May, 
1892, ComplaiJ&aht déïifëtèd ât the Office of the librariah of congress 
a copy o^f tiie title of tfeè painting, and a description of it, and ob- 
tainediÂe Mlowing oartiûcate: 

' ' '"lilbràry of Cbhgress, Copyright Office, Waislilngton. 
"To wlt: Be It remembered, that on the 16th day of May, anno domlni 
1802, PtHjtographlscUei.Ç'eaeUschaftj oiÇ ferlin, Ger., hâve deposited In this 
Office thè tîtle of a Painting, the tltleot description of whiàh isin the foUow- 
Ing words, to wlt: 

; piE PBILIGE CACILIE. 
'. :'' " . -G. Naujok.: 

Photo. & Descrip. on file; 
th© right wheveof they clatm as proprletors In «jnformlty wlth the laws of 
the Uriited States respècting Copyrights. ; 

"A. R. SpôfCord, Llbrarlan of Congress." 

: Afterwards, on or about the 15th gf September, 1892, complainant 
put on the inarket in Germany a photograph of the painting,! and 
subèequèntly itnported, or caused tO be imported, the same phot^i- 
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graph, a?id lias sold it, or caused it to be sold, in the United States. 
Subsequently the défendant sold in the United States a photQgrapi, 
which is an undoubted infringement, if, under tlie law, there can 
be an infringement; and the bjll is brought to restrain the défendant, 
touching its photograph, and for other relief. 

The photograph of the complainant bears the inscription, "Copy- 
right, 1892, by PhotograpMsche Gesellschaft," and reproduces from 
the picture the signature of the artist; but it contains no notice, 
unless implied in the foregoing words, that the painting itself waa 
ever copyright ed, nor h^^s there been inscribed on the painting, or 
its mounting, the notice pointed ont by section 4962 of the Eevised 
Statut^s. By the proclamation of the président of April 15, 1892 
(27 Stat. 1021), thebenefit of the international copyright act of March 
3, 1891, c. 565 (26 Stat. 1106), was extended to Grerman subjects. 
The act of 1891 (section 3) provides that the two copies of a copy- 
righted. p|iotograph required to be delivered at the office of the 
librarian of congress shall be printed from négatives made within 
the limits of the United States, or from transfers made therefrom; 
and that during the existence of the copyright the importation into 
the United States of the photographs copyrighted, or any édition 
or éditions thereof, or any négatives, shall be prohibited. Conse- 
quently the complainant's imported photographs cannot be directly 
protected by statute. As they are not copyrighted, and are, there- 
fore, perhaps, not prohibited from importation, it is claimed that, 
ifhis positions in this case are sound, the policy of the provisions 
of the third section, to which we hâve referred, may be partially de- 
feated. Thèse provisions, however^ are apparently précise, in that 
they are limited to the cases of "book, chromo, lithograph, or photo- 
graph." Littleton v. Oliver Ditson Co. (decided by this court Au- 
gust 1, 1894) 62 Fed. 597. They do not assume to reach any re- 
production which does not involve depositing with the librarian of 
congress two copies; and the case at bar does not f ail within the 
latter class, but within the class requiring one photograph of the 
subject-matter of copyright. Therefore we are apparently not met 
by any broad policy, such as would trouble us in reaching a resuit 
not fairly excluded by the letter of the statute. But, as the right 
of the complainant to enjoin the défendant does not dépend on the 
right of the former to import photographs, we need not particularly 
investigate the effect of thèse statute provisions. At the common 
law, the artist or the owner of the painting can prohibit reproduc- 
tions of it untU he in some way publishes it; but, after publishing it, 
either by photographs or otherwise, it becomes subject to the same 
rules as other published matter, and the public becomes entitled to 
it. This principle is so fundamental that it need not be elaborated, 
or fortifled by any citation of authorities, and we will only refer on 
this point to Parton v. Prang, 3 Cliff. 537, 548, 549, Fed. Cas. Jfo. 
10,784. Moreover, a mère exhibition of a picture in a public gallery, 
like that at Berlin, does not, at common law, forfeit the control of it 
by the. artist or the owner, unless the rules of the gallery provide for 
copying, of which there is no évidence in this case. But if, by 
proper authority, which it does not lie in the mouth of the complain- 
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ant in thîs pase to deny, photogipaphs of tMs paihtîng hâve Tieen put 
on the market- in the United' States, under suCM circumstances that 
they are not protected by tbe copyright statutës, the public is free 
to copy it, and tô sell copies ôf it in the legitimate course of trade, 
and the bill cannot be maintaiûéd. 

The ppopodtions of the compàinant necessàry to maintain his 
case are thûtjby Viirtue of thé agreement givén him by the artist, 
whiohi wèihaVe'already set outî hé was entitled to copyright the 
paintihg îtself, and that hé hàà lawfully done so; and that, the 
paintinig being copyrighted, al! tiepréductions of it in erery form are 
infringementsi While he adiûits that he is neïthér the author nor 
thé propriétOî* of the painting,-yêt he claims, by Virtue of the instru- 
ment giveh Mm by Naujok, td côiùe in under thé words "assigns of 
any such persott," f ound in section 4952 of the Eevised Statutes. In 
response to thê complainaht's claini, the défendant, among other 
things, refers to section 496^ of the Eevised Statutes, and asserts 
that, even if the cbmplainiànt^s position was correct in other respects, 
he could maintain no action for ahy infringemeht of his copyright, 
becausé the wOrds specifled in thè section last referred to hâve not 
been inscribed on any visible portion of the original painting, or on 
the substance on which the paiûting is or may hâve been mounted. 

Neither party has cited to thê court any decided cases nor re- 
ferred us to any othér authorities, bearing directly on the principal 
questions involved. Yuengliïi^' v. Schile, 12 Fed. 97, has been 
brought to our attention, as leading up to the proposition that the 
proprietor of a painting, merèly as such, has no right to a copyright 
thereon. We do not understand that such iS a proper inference 
from that case, or that the statute law is to that effect We hâve 
no occasion to make any issue touching any questions which Were 
actually decided in that case. Our attention is also called to 
Schumacher v. Schwencke, 30 Fed. 690; but this case, so far as it 
applies to the case at bar, is only in harmony with Gambart v. Bail, 
14 0. B. (N. S.) 306; Eossiter v. Hall, 5 Blatchf. 362, Fed. Cas. No. 
12,082; and Ex parte Beal, L. E. 3 Q. B. 387, 394,— to the effect 
that the person holding the copyright of an original painting is 
protected against any reproduction of it, whether by a photograph 
of it, by a reproduction of an authorized photograph, or in any other 
manner. The décisions of the English courts are of but little as- 
sistance, because their statute touching copyrights of original paint- 
ings (25 & 26 Vict. c. 68) makes spécial provisions with référence 
to the right to a copyright impliedly passing with the picture itself ; 
and also the gênerai copyright act now in force (5 & 6 Vict. c. 45) 
contains, in section 2, a définition of the word "assigns," and, in sec- 
tion 25, provisions about the nature of the estate in copyrights, 
not found in the statutes which govern us. Some English cases 
will, however, be referred to, which relate incidentally to the dé- 
termination of this case. 

Eeturning to the principal propositions at issue, they divide 
themselves into three: First, whether the complainant had a lawful 
right to copyright the original picture; second, whether, if the copy- 
right is valid, it carries with it protection against ail reproductions 
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of it, including the photographs of the défendant; and, third, 
whether the omission to inscribe on the original painting, or its 
mounting, either of the expressions required by the copyright 
statutes, and already referred to, bars this action. If either of 
thèse propositions is determined against the complainant, we, 
of course, need go no further. We bave no doubt that the law is 
correctly laid down in the cases to which we bave referred, — that 
the author or proprietor of a painting, who properly copyrights it, 
is protected against ail reproductions of it in any form. This 
proposition is so fundamentally essential to the policy of the 
copyright statutes that it needs no élaboration; and it follows 
logically that, if the complainant in this case, who received from 
the artist the exclusive right of reproducing the painting, became 
thereby entitled to a copyright, his copyright protects him as fuUy 
as the artist would bave been protected if he had reserved his right 
of reproduction, and taken the copyright himself. Therefore, on 
the second proposition at issue, we are clearly with the complain- 
ant. It is to be observed that the instrument given by Naujok to the 
complainant contained no expression of any authority to copyright, 
in the name either of Naujok or the complainant; but this is of no 
conséquence if the complainant's contention is correct that he is 
covered by the words "assigns of any such person," already cited. 
In accordance with that contention, the complainant registered the 
copyright in his own name, and on his own right, and net in the 
name of Naujok, nor on the assumption of any agency coming 
from Naujok, either revocable or otherwise. It is also to be noticed 
that the case runs clear of the difficulties which would arise from 
the word "sole" in section 4952 of the Kevised Statutes, if the right 
vested in the complainant by Naujok had not been exclusive, even 
as against Naujok himself. At the common law the right to con- 
trol the publication of a painting follows the title to the painting. 
It vests in the artist so long as he retains the painting; but when 
it is sold by him, if sold without any qualification, limitation, or 
restriction, ail the incidents of the painting, including that of con- 
trolling its publication, vest in the purchaser. This is in strict 
harmony with the law touching the incidents of property, and flows 
necessarily ont of it. We hardly need to cite authorities to sus- 
tain this proposition, but refer again in this connection to Parton 
V. Prang, 3 Cliff. 537, 550, 551, Fed. Cas. No. 10,784. The English 
copyright statute (25 & 26 Vict. c. 68), which created the law au- 
thorizing copyrighting of paintings (Fishbum v. Hollingshead [1891] 
2 Ch. 371, 379), and which is still in force, contains régulations 
touching this matter, enabling the artist, when disposing of his 
painting, to retain or dispose of the right to reproduce it. But 
nothing of this nature is found in our statutes, and the question 
arises, therefore, how far their gênerai terms are intended to vary 
from the practice of the common law referred to. Is there or is 
there not enough in them to overcome the presumption that the 
statutes do not change the common law, except so far as the in- 
tention to do so is apparent? In the absence of something showing 
an intention to vary the common-law rule, it must be presumed to 
V. 63F.no. 3— 29 
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Btiaifâ.: We do noit meaii by this;1:hat at common law thé owner 
of a paiatiîig might not empow«r some other person thai^ himself 
to eleçt as to publication, or thftt he might not dispose of the paint- 
ing, r^érring to himself the pighfcof such élection; but we mean 
to say, that, inasmuch as at the çoB^i^cin law this right ispresumably 
in the proprietor of the paintliïgy jt requires something more than 
gênerai expressions in a statïite to satisfy the court of an intention 
to vest the privilège of secjiriijg a; copyright in any other person 
than the one in whona it pr^nmably exista. Moreover, the word 
"assigne," on which the complainant relies, is ordinarily con- 
strued as only indicating the nature of the estate, and its ordi- 
nary eflect is only to the estent of declaring that whateyer is ob- 
tained is pf an assignable charaçter, Strictly, an authority to as- 
sign, or an assignment, relates jx» what already exists, and has 
no pertinency to the création of a right out of another right, 
— as byi the instrument given byiîaujok to the complainant. 
Such instFuments are ordinarijy spoken of as "licensfôi," and not 
"assignments," and the hoWers of them as "licensees" and not 
"assigns." This is the common rule under the statutes touching 
patents, although they contain a. System so much more elaborated 
than those touching CGi>yrights that it is not safe to reason too 
Uberally froni one to the other. Instruments of this dass relating 
to patents- are ordinarily regarded as strictly in gross. Oliver v. 
Chemical Works, 109 U. S, 75j §2, 3 Sup. Ct. 61. But the instru- 
ment in this case is so strpngly expressed that it must be construed 
as vesting in the conaplainant ail the right of publication which 
Naujok had, or ever could hâve, ; and theref ore as vesting a f ull 
estate, which would pass by succession, and also be assignable. 
The instrument, havipg been executed in Germany, where the 
technical raies of the common law touching the particular phrase- 
ology required to create more than a life estate or a personal in- 
terest do not exist, is especially free from doubt on this score. It 
cannot be questioned that ail the right which Naujok had to pub- 
lish or reproduce passed out of him, and, as it was in him assign- 
able and descendible, it follows necessarily that the same qualities 
attach to it as vested in the complainant It is for this, with other 
reasons, that, as we hâve alreat^ stated, no embarrassment arises 
in this case from the word "sole" in section 4952 of the Revised 
Statutes. 

Following out the same Une touching the distinction between 
transferring interests already existing and creating new ones, and 
between assignments and licenses, it is stated in Copinger on the 
Law of Copyright (3d Ed. p. 449) that it has been decided that a 
document conveying the sole right to reproduce a picture in chro- 
mos, or in any other form of color painting, for the term of two 
years, was not an assignment, and therefore did not need to be reg- 
istered; but the learned author questions this décision. In Lucas 
V. Cooke, 13 Ch. Div. 872, Mr. Justice Fry — of especially large ex- 
périence and ability in cases of this charaçter- — used, with référence 
to an instrument of this nature, the words "assignment" and 
"license" interchangeably; and, on the whole, it involves no vio- 
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lent presumption to maiiitaiti that section 4952 6f the Revised Stat- 
utes, in its use of the word "assigns," had no référence to its nar- 
row, technical meanirig tô which we hâve referred. The English 
statute, 25 & 26 Vict. c. 68, already referred to, in designating the 
persons who may copyright an original painting, lises only the 
word "author," and the words "and his assigns." The word "pro- 
prîetor" occurs at varions points in the English copyright acts, 
but not in this connection; and the same may be said as to the 
copyright statutes of the United States prior to the act of July 8, 
1870, c. 230, § 86 (16 Stat. 212). The provisions of the statute last 
named were re-enacted by section 4952 of the Eevised Statutes, 
and further re-enacted, so far as this point is concemed, by the 
ârst section of the international copyright act of March 3, 1891, 
c. 565 (26 Stat. 1107). As there found, it provides, in terms, that 
the "author • * * or proprietor of any • • • painting 
* * * and the assigns of any such person shall, upon complying 
with the provisions of this chapter, hâve the sole liberty of print- 
ing, reprinting, publishing, completing, copying, exeeuting, finish- 
ing and vending." The phraseology of the statute 25 & 26 Vict. 
c. 68, might not require going beyond the ordinary implications 
of the common law, or beyond holding that the word "assigns" con- 
templated any one except the purchaser of the painting itSelf. 
But section 4952 of the Kevised Statutes, as re-enacted in the 
international copyright act, in addition to the word "author," uses 
the word "proprietor;" and this latter word extends to paintings 
as well as to the other matters designated in the section. By the 
word "author" and the word "proprietor" our statute exhausts 
everything which the English statute necessarily covers by the 
word "author" and the words "or his assigns;" and, if nothing more 
was contemplated than is provided by the English statute, the word 
"proprietor," or the word "assigns" in our statute — one or the other 
of them — would be necessarily surplusage, and of no effect The 
language of our statute is not only explicit in including "author," 
"proprietor," and "assigns," but is rendered even more so by the 
use in the same connection of the words, "upon complying with the 
provisions of this chapter." Thèse demonstrate that the assigns, 
equally with the author or proprietor, may register and complète 
the copyright. 

Applying the ordinary rules of construction, the court must as- 
certain, if it can, why, after using the word "proprietor," our statute 
also uses the word "assigns." Certainly this requirement cannot 
be met if the word "assigns" is limited to its ordinary technical 
meaning, already referred to, or to the holder of the original paint- 
ing; because ail this is covered by the word "proprietor." We 
therefore cannot escape the conclusion that the statute requires us 
to broaden ont the class of persons authorized to take ont a copy- 
right, so as to include others than mère proprietors of the paintings 
themselves, having regard always, of course, to the word "sole," 
which the section contains, and to which we hâve already referred. 
We are unable to perceive the force of ail thèse words, unless the 
statute covers cases of the précise character of this at bar. What 
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the eomplainant claims bas been accomplished in tMs case 
could clparly ha:Vè beeri accomp^islied by first i'egistering a copy- 
right or copyrights with xafioû^ nationalitiés by Nàujok, or in 
his oam,e, and by his then assigninig them absblutely and without 
réservation to the complàinant The resiilt, under thoge circum- 
stances, would havè been preqîsely the saine as the resuit which 
the complainant now maintains; and certainly a construction of 
a statute -which aVoids this circunalocution cannot be unjust or 
against good sensé. On the whole, we think the complainant 
rightfully and effectually registeréd the copyright, as maintained 
by him. 

Bo far the history of the législation in the United States has net 
been of much assistance to the court, but on the remaining proposi- 
tion it proves to be of great value. The défendant claims that 
section 4962 of the Éevised StaWe^ is to be read literally, and that, 
being thus read, it pequires tlie iiptice to be inscribed on the paint- 
ing itself, or at lëast on the mounting of it If the défendant is 
right in this literal readîng, it foîloiira that the statute is s^itisfled by 
inscribing the notice oh thé origfcfïfl painting, or its mounting, and 
that ail reproductions thereof, jfftether in engravings, photographs, 
or othép forms, go free frora the np^^ce. The suprême court has said, 
what must be pîitent to evéry oiie, that the object of the statute in 
this particular is to give notice of the copyright to the public. 
Lithographie Co. v. Sarony, 111 TJ. S. 53, 55, 4 Sup. Ct 279. The 
purpose of the statute, therefore, would wholly fail of accomplish- 
ment by inscribing notice on thei painting only, which presumably 
passes Into some primate collectiph, entirely ont of the view of the 
gênerai public. . This is so patent that it need not be ënlarged upon, 
and would be enough of itself 'toi>ersuade the courts very urgently 
to look, if necessary, beyond the mère letter of the statute. More- 
over, the same clause of section 4962 on which the défendant relies 
groups paintings with engrav^i^gs, photographs, chromos, and 
varions other articles, which neèd not be speciâed; and, if the de- 
fendant's construction properly applies to paintings, it would seem 
to follow that it applies to ail the other articles named in the same 
clause, and that the notice, therefore, should be inscribed on some 
original or quasi original engraving, photograph, or chromo, and 
not on the copies thereof which go ont to the public. But the prac- 
tice as to such articles is distinctly the other way, and its correct- 
ness was expressly recognized in the décision of the suprême court 
last cited, in which lie court said that the notice is to be given by 
placing it "upon each copy." Thus, in a single sentence, the su- 
prême court has tom down the stnicture of apparent literalness on 
which the défendant relies. 

An esaunination of the history fOi the législation out of which sec- 
tion 4962 developed makes the résuit entirely clear. The flrst stat- 
ute peqTJiiring the inscription of a notice was that of April 29, 1802, c. 
36 (2 Stat 171). At that time the province of the copyright laws 
was parrow, and was divided in that statute into two fields. Sec- 
tion 1 provided that the copy of the record of registration required 
by law to be published in one or more newspapers should be in- 
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serted on tiie title-page, or the page immediately following it, of 
every bock, but tbat in the case of a map or chart certain ab- 
breviated phraseology, pointed ont by tbe statute, should be im- 
pressed "on the face thereof." Section 2 extended the copyright 
privilège to historical and other prints, and required that the same 
entry impressed on the face of maps and charts should be engraved 
on the plate, with the name of the proprietor, and printed on every 
print Under this statute it was clear that the notice prescribed 
should go out to the public on every copy protected by the statute, 
and evidently the engraving of it on the engraver"» plate was only 
to make sure that the main purpose of the statute was accom- 
plished. 

The next statute is the act which so long stood as the copyright 
code of the United States,— that of February 3, 1831, c. 16 {i Stat. 
436). The provisions of that act touching the question now under 
examination we reproduce hère at length: 

"Sec. 5. And be It further enacted, that no person shall be entltled to the 
beneflt of thIs act, unless he shall glve information of copyright belng se- 
cured, by causlng to be Inserted, tn the several copies of each and every édi- 
tion published during the term secured on the title-page, or the page im- 
mediately following, if it be a booli, or. If a map, chart, musical composition, 
print, eut, or engraving, by causing to be impressed on the face thereof, or if 
a volume of maps, charts, music, or engravlngs, upon the tltle or frontlspiece 
thereof, the following words, viz: 'Entered according to act of oongress, in 
the year , by A. B., In the clerk's ofQce of the district court of ,' (as 

the case may be)." 

This statute somewhat extended the scope of the copyright privi- 
lège, but left the provision on this point entirely clear. A distinc- 
tion was made by section 5 between a book on one hand, and a 
"map, chart, musical composition, print, eut, or engraving" on the 
other; but it was only as to the précise place on which the notice 
should be inscribed, — in the one case on the title-page, or the page 
immediately following it; and in the other on the face, with a 
provision that, in cases of volumes of maps, charts, music, or en- 
gravings, it should be on the title-page or frontlspiece. Except as to 
the mère place of impressing the notice, the statute applied with- 
out discrimination to ail articles within the scope of the copyright 
privilège, and looked for the inscription of the notice on every 
copy which went out to the public, and nowhere else. The words, 
"the several copies of each and every édition," ran through and 
governed every part of the section. This is so clear that it needs 
nothing to be added to the statement of the f act. 

The next act was that of August 18, 1856, c. 169 (11 Stat. 138), 
which contained nothing to be noticed in this connection. Next 
came the act of March 3, 1865, c. 126 (13 Stat 540). This is im- 
portant, because it flrst extended the copyright privilège to photo- 
graphs, aad provided that this extension should inure to the beneflt 
of the authors of photographs "upon the same conditions as to the 
authors of prints and engravings." In other words, when photo- 
graphs flrst came into the copyright statutes, they came in under 
the clear provisions of the flfth section of the act of 1831, requiring 
the inscription of the notice to be on every copy going out to the 
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îpublic, ajttd Wwjiere else. Tbat wàs the law when the Revised 
Gode of July 8^11870, c. 230 (IBsStat 198), was adopted. The provi- 
sion %e are loottng for lis fdmœd iii section 97 of th&t act. This 
8ta4arte firat eiténded tlife copyright pfrivilege to paiiitings, statues, 
statuary, mOdës^'ajid designs,; apd éection 97 was a conséquent 
attempt to cèVer Hiie additlonal a;rticles by condensation of phrase- 
plogy. It was ïîiterwards incorpbïated into section 4962 of the 
Bevised ^taittttes, on wMoh'tiie défendant resta. To this time 
there hadîbeériab indication of tany policy exoept that which the 
suprême eoui?t,'itt the citatittn swé hkve made, had said was neces- 
sary to give the pablic notice of the copyright privilège claimed,^- 
à polîcy which we hâve already seen expressly included photo- 
gfàphs, maps, mid charte as weU as books. In this attempted con- 
âe;^tion, mat>iS, chârts, and ^hotographs werë dislocated from the 
express provision touching ' books, and àssociated with paintings, 
statues, statuary, models, and designs. As no reason can be sug- 

.«eated for any échange touching maps, charts, and photographs, 
the presumption is that congress intended, notwithstanding the 
awkwafd phrstsëology ûsed, that the law should continue the same 
as ix) ttiem; àiid, if this prestwnption stands, it carries with it the 
same law for paintings as lor maps, charts, and photographs. 

•Logaa V. U. S./144U. S. 263,302, 12 Sup. Ot. 617. The whole section 

'yas as folïtiwsl 

"Sec, 67. And be It further enacted, that no person shall maintaln an action 
for the infWngement of hls copyright unless he shall give notice there- 
bf toy InsertlBg m 'the several copies of every édition publlahed, on the 
itltle-page or tlievpage Immedi^tely fpUowing, If It be a book; or if a map, 
chart, muslCfti opwpositlon, print,,çut, engraving, photograph, painting, draw- 
Ing, chromo, Staîtiie, statuary, ot' lûodel or design intended to be perfected and 
completed àS'a Vfbrk of the fine arts, by Inscribing upon some portion of the 
face or front théreof, or on the face of the substance on which the same shall 
"be mounted,; thefoUowing word9,.Tl!!: 'Entered acoordlng to act of congress, 
iB the year -r—t by A. B., In the office of the Ubrarlan of congress, at Wash- 
InktWn.'" 

The words, ."«eteral copies of every édition published," may well 
be held to pertoeate and govern that portion of the section com- 
mëncing with the words "if a map, chart," etc., as efEectively as it 
does the words 'Hf it be a book," and the section may well be con- 
strued precisely >the same as if the words "if it be a book" preceded 
the words "(Ml the title-page." The word "thereof," in the latter 
part of the section, may Well be held to refer back to the words 
"the several copies," in .its early part. For clearness, we give the 
section as thuspeàrrariged: 

"That no pfât^n shall inalntain an action for the Infringement of his copy- 
right, unless hé Stiâll give notice thereof by Insérting In the several copies of 
every édition published, If it be a book, on the title-page or the page im- 
ipedlately follo,w|ng* or If a map, chart, • • * painting, * ♦ • by 
Inscribing upbn j^ine portion of , l;he face or front thereof • • •." 

Under the circumstances; the breaking up and dislocation of 
the section into sentences or phrases should be held to hâve been 
merely for the purpose Of indicating the place where the notice is 
to be inscribed, according to the subject-matter of the publication, — 
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that is to say, on the title page, or on the page immediately follow- 
ing, if it be a book, but, if it be other matter, on the face, or front; 
and it should be further held that in ail other particulars the direc- 
tions of the statute are identical with référence to each article to 
which the subject-matter relates. A rearrangement of clauses or 
parts of sentences is justifiable under the most common circum- 
stances, and is especially justifiable in order that the statute may 
not be read contrary to its plain purpose and the gênerai public 
policy. A careful comparison of this section of the act of 1870 
with the corresponding section of the act of 1831 shows that there are 
no other différences, except those of détail, required by the extension 
of the copyright code, nor any which can affect the proposition we 
are considering. This provision of law, as we hâve already said, 
was re-enacted without substantial change in section 4962 of the 
Kevised Statutes. It was again re-enacted in the act of June 18, 
1874, c. 301 (18 Stat. 78). The only différences are the option of 
the shorter f orm of notice contained in the latter statute, and a 
broadening ont of the provision touching the portions of the pub- 
lished article on which the notice may be inscribed. No other pur- 
pose in the last enactment was suggested in Higgins v. Keuffel, 140 
U. S. 428, 11 Sup. et. 731, in which it is somewhat referred to. 

The only remaining act to be considered is that of AuguSt 1, 
1882, c. 366 (22 Stat. 181). The main purpose of this statute was 
to make sure of the accomplishment of one gênerai purpose of the 
act of 1874. The latter required that the notice be inscribed on 
some visible portion of the published articles, while the act of 
1882 expressly permitted it, under some circumstances, to go on the 
back or bottom of such articles, although in some sensés the back 
or bottom might not always be visible portions thereof. The read- 
ing of the act of August 1, 1882, contains, however, a législative con- 
struction of the prior statutes on the point which we are consider- 
ing. The prior statutes included designs in the same class with 
maps, charts, photographs, and paintings. Therefore if, with réf- 
érence to paintings, the inscription is to go on the painting itself, 
it would follow, as a matter of course, that, with référence to models 
and designs, under section 4962 of the Revised Statutes, it should 
appear on the original models and designs, and not on the articles 
put on the market constructed according to them. But the act of 
1882 says in terms that the manufacturers of designs of molded 
décorative articles may put the mark prescribed by statute, not 
on the designs, but "upon the back or bottom of such articles." 
As the clear purpose of this statute related entirely to the place 
where, on any particular article, notice might be inscribed, and it 
clearly was not in any way intended to change the law as to wbat 
the inscription shall be impressed on, the effect of this phrase- 
ology cannot be mistaken. On the whole, while we must admit 
that the pbraseology of the statute is unfortunate, and might hâve 
been more clearly and positively expressed, we are convinced that, 
as we hâve already said, the différences in the varions phrases 
relate entirely to the place on which the notice is to be inscribed, 
according to the subject-matter of the article published, and that. 
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witb that exception, the phrases applyalike to ail classes of articles, 
and' relate entirely to the n<i|îèes to be inscribed on what goes to 
the j^iablic in various fOtths and éditions, and that there is no re- 
qiiirëihent that any shall bë inscribed on the painting itself, more 
thaiï ïhferè is that there Shalï be an original or qnasi original map, 
chalrt, musical composition^ pHnt, eut, engraving, photograph, draw- 
ihg, ehrpmo, or model or design, to be ihscribed with the notice, as 
the défendaïit daims the painting in this case shOuId hâve been in- 
scribed. 

The défendant also cîaïms that the words inscribed on the photo- 
graph; hahiely, "Copyright, 1892, by Photographische Gesellschaft," 
give no iiotice that the painting has been copyrighted, and imply 
only tha;t the photograph has been. If this is so, the fault is that of 
the statutte, and not of the complainant, as he has used exactiy the 
phraSè(ilbgy iihposéd by law. TJndoubtedly the statute, if it had 
not beèii! 80 condensed, niight hâve given a fonn of notice more in 
hanhony With the facts of cases of this character; but we can see 
that ih this notice there is énough to give any one who is looking 
for the tiruth, and who desires to avoid infringement, the thread 
which will lead him easily to the actual condition of the copyright. 
There is something in the form of this hotice which tends to sustain 
the contention of the défendant that it should hâve been inscribed 
on the painting itself, but not enough to overcome the force of the 
Fuies of construction which hâve led us to the resuit we hâve ex- 
plained. We perçoive hothing further in the case which requires 
any observations from the court. 

Decree for the complainant 



BURKE V. DAVIS. 
(Circuit Court, N. D. IlUnols. July 21, 1894.) - 

I CusTOTris DtJTfis— CoïrsroNMBNT to Agent — Valtdtty. 

Act June 10, 1890, § 1, providing "that ail merchandlse imported into the 
United States shall, for the purpose of this act, be ûeemed and held to be 
the property of the person to -whom the merchandise may be conslgned," 
does not prohlblt the conslgnment of Imported goods to another than the 
real owner. 

Claims AGAiKsT United Statbs — Judgments against Collkctobs i-ok an 
BxCESS OB' DdtiB8. 

Judgments against coUectors for an excess of duties coUected are not 
"claims upon the United States," within the meaning of Kev. St. § 3477, 
which makes vold transfers and asslgnments of any claitn upon the United 
States, unless freely made and executed in the présence of at least two at- 
testing wltaesses after its allowance, etc. 
Bame— AssiaNMENT Okdebœd bt Coukt. 

Bven If gueh judgments are claims upon the United States, the statute 
does not a,fCêct asslgnments to the real Owner of the judgments, made by 
an agent In whose name they were rendered, by order of a court, since 
such statute applies only to voluntary asslgnments. 

EqDITY — JUEISDIOTION TO COMPBIi ASSIGNMBNT OF JuDGMENTS FOR EXCBSB 
OF DUTIBS. 

Where an importer obtalns judgments, in the name of his agent, against 
a collecter, for an excess of duties coUected on goods Imported in the 
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name of such agent, and the agent refuses to asslgn the Judgraents to hls 
principal, the latter has no adéquate remedy at law, and a court of equity 
haa jurlsdiction to compel such assignment 

This was an action by William H. Burke against Frank L. Davis 
to compel défendant to assign to plaintiff certain judgments ob- 
tained by plaintiff, in defendant's name, against a revenue collecter, 
for an excess of dnties collected on goods imported by plaintiff in de- 
fendant's name. Heard on demurrer to the bill. Demurrer over- 
ruled. 

Richard S. Thompson, for complainant. 
Chas. H. Aldrich, for défendant 

BUNN, District Judge. This is a gênerai demurrer to a bill în 
equity. The facts, as they appear by the bill of complaint, are sub- 
stantially thèse: The complainant is a citizen of London, England, 
and is engaged in the business of manufacturing, importing, and 
selling marble and mosaic décorations for buildings; having estab- 
lishments at the city of Chicago, Illinois, Buffalo, and New York, in 
the State of New York, and at London, England, and Paris, France. 
In August, 1888, he employed the défendant, Davis, as his clerk and 
agent in and about his business at Chicago. That, in the course of 
complainant's business at Chicago, it became necessary for the 
complainant to be absent from Chicago much of the time, and in 
considération thereof he appointed said Davis his agent at Chicago, 
to receive importations of marbles, mosaics, and merchandise 
which he was importing from time to time to Chicago, from hls 
London and Paris establishments, for use in his Chicago business.- 
That said Davis had no interest whatsœver in said importations 
or business, except as clerk and agent of complainant. That in the 
years 1889 and 1890 he made varions shipments of said goods 
from Paris and London in the name of said Davis as consignée. 
That there arose différences between the complainant and the col- 
lector of the port of Chicago in regard to the proper duties to be 
paid upon such goods. That thereupon the complainant paid the 
duties claimed and charged by the said collector, under protest, 
in oonformity to the law. That said protests were made în the 
name of said Davis, he being named as consignée, though having 
no interest in the property or business. That complainant took 
appeals to the secretary of the treasury, in the name of said Davis, 
from the décision of the collector fixing the proper duties to be 
paid, and that the décisions of the collector were afflrmed by said 
secretary of the treasury. That thereupon complainant, in the 
name of said Davis, took appeals from the décision of the secre- 
tary of the treasury to the United States circuit court for the 
northern district of Illinois. That he prosecuted said several ap- 
peals to décisions in said United States circuit court, and that 
judgments were therein rendered in favor of the said Frank L. 
Davis against Anthony P. Seeberger, défendant, for various sums, 
amounting in ail to |9,000 or thereabouts, for excessive duties paid 
upon said goods by him, the said complainant, That said Davis 
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had &t no time any intereat in said suits or appeals, or in tlie said 
Ibiiriness, except as the clerk and agent of the complainant, but 
that th.e complainant wàs solely intereSted thérëiii', and that the 
ladgtuânts so ObtainedîigaÂiist the collecter are the pnoperty of com- 
plainant, the défendant ibeing merely a trustée and agent of the 
oompMnant in the ptocwrement thereof ; but that, nevertheless, 
the ! said défendant ha^; quit the seiTice of the qomplainant, and 
refuses^ though so requ^ted, to assign such judgments to the 
complainant. This suit is brought to restrain the défendant from 
assigning said judgments to third persons, and to require him to 
assign them to complainant The défendant de^nurs to the bill, 
assigning three gênerai grounda of dëmurrer, which will be notieed 
in thpii" order. 

Fiïst; ît î^ élaimèd thfei*' Was a violation of a" positive statute 
of the^ jCTûitèd States iii hàTing dèfêïidant named as consignée 
whën hë ti'às not in fîtc't thè ownèf, and that, therefore, there can 
be no relief graiited td -thê complainant The prbfision of laW re- 
f erred ,to ÎÉ( found in âè^ïtfbn 1 of the customs administrative act 
of Jilnte Wi890, ^-teh'b 

"Tiaiifl^èrcliaiiaisetWported Into the lîiilted States shall, for the pur- 
pose of'tÛië'étet,be(le6iiBeâ'an(l held to bè tJie propetty of thé person to whoBi 
the merchaiffidlse may bè cooslgued." 

It is èf i^ent from à reading of the provision that it can hâve 
no sùcli"^ttçct as is clàliiiëd for it by counsel. Thefë ia no prohibi- 
tion agaîïiât' haviûg gôëds consignéd to a persoti other than the 
reai oWïîèt'. The protisîb'n is that, fô^ the pùrpoèes of the tariff 
act, the pferson nattiéd ti^ 'eblisignee shall be deeflied and held to be 
the ovf^ner of the propêrty, whether he is in fact thé owner or acting 
only as a^^t, as the défendant actedih' this case. 

SecûM. tt la contendëd by the Refendant that thèse judgments 
are claims àgainstthë ïïnited States, the assignment of which 
is prohibitëd by section 3477, Kev. St. U. S., and that equity will 
pot compej tiië défendant to do whàt the law has prohibitëd him 
if rom doin^ yoluntarîly. This gnound of dëmurrer, though seem- 
ingly morë çlausible, ils no whit sounder, than the other. Thèse 
judgmentà ttre not claima against the United States, within the 
meaning oi tbàt section. They corne neither tyithin the letter 
nor the sjiîrit of that provision. Thé purpose of that provision 
was tç) pïevënt emba^ràssment on the part of the govemment by 
the tràdîitig in claimS, âgainst the govemment Section 3477 pro- 
vides t^at: 

"AU transféré and assléntflents madè of aiiy claim upon the United States, 
* • * Whethëi? absolut© or condltioiial, * ♦ * shall be absolutely null 
and vold iiilleBS freely made and executed In the présence of at least two 
attestlng wltnesses after thp allowance of such a clalm, the ascertaiument of 
the amount du^ and the Issuing a warrant foj: the payment thereof." 

In the jud^ent of the court, this provision has no référence 
to claims in the form of judgmentè agaittst the coUectors of rev- 
enue for aai eioesa of dutiea coUected. If the facts set forth in 
the bill be tï*tie,— and they are admitted f or the purpose of this de- 
murrer,-*the! comiclainant is, and eter has been, the real and 
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substantial owner of thèse juagments, and tKe défendant never 
had any real interest in the same, or any interest at ail, except 
aa trustée and agent of tbe complainant; and it is a mère question 
as to whether the court can and will compel him to exécute the 
trust wMch he took upon himself. It hardly lies with him to say 
that the goTemment or the collecter of the port will not recognize 
the decree of the court as ralid. Allowing the judgments to be a 
claim against the government, — and no doubt the govemment, 
in practice, whatever its légal obligations may be, will in such cases 
save the collector harmless, — ^there would be no inconsistency, and 
no risk of embarrassment, in paying thèse judgments to the com- 
plainant, after a decree of the court adjudging the complainant 
to be the légal and proper owner, or compelling an assignment to 
him by the défendant The courts hâve adjudged several cases not 
to oome within the intent and meaning of the provision. One is 
where there is an assignment by death. Another is in case of bank- 
ruptcy or voluntary assijrnment for the beneflt of creditors. In 
Érwin v. U. S., 97 IJ. S. 392, it was held by the suprême court that 
this provision applies only to cases of voluntary assignments of 
demands against the government, and does not embrace cases 
where there has been a transfer of title by opération of law. It 
is there said, "The passing of claims to heirs, devisees, or assignées 
in bankruptcy is not within the evil at which the statute aimed." 
So, an assignment under a decree of a court, or a passing of the 
légal title by such decree, is not a voluntary assignment, nor is it 
within the evil at which the statute is aimed, The same principle 
is again aflSrmed in Goodman v. Niblack, 103 U. S. 556; and in 
this case (opinion by Mr. Justice Miller) the true rule is laid down 
that the sole purpose of the statute was to protect the govemment, 
and not the parties to the assignment. If the govemment is satis- 
fied to pay to the person adjudged by its own courts to be the 
true and équitable owner, the party to the assignment cannot 
complain. In other words, he cannot make this statute a cover 
and pretext for such a gross fraud and breach of personal trust as 
is contemplated by the défendant in this case, if the allégations of 
the bill are true. The language of the court in the last-named case, 
in speaking of thèse exceptions to the opération of the statute, such 
as transfers in bankruptcy and by will, is equally applicable to a 
transfer by opération of a decree of court The court says: 

"The language of the statute— ail transfers and assignments of any clalm 
upon the United States or any part thereof or interest thereln— Is broad 
enough (If such were the purpose of congress) to Include transfers by opeii- 
tlon of law or by will, yet we held It dld not Include a transfer by opération 
of law or in bankruptcy, and we sald It dld not include one by will. ïhe 
obvious reason of this is that there can be no purpose in such cases to harass 
the govemment by multiplying the number of persons wlth whom it has to 
deal, nor any danger of enlisting improper influences in advocacy of the claim, 
and that the exlgencles of the party who held it justlfied and required the 
transfer that was made." 

The assignment by a decree of court is not a voluntary assign- 
ment. The full équitable title being already in the complainant, 
the court will require the défendant to transfer the légal title. 
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or will itself, in default -thereof, adjudge the légal title to be in 
the complainant Such an assignment is necessary, under the 
f aots, that justice may be dwie, and it will cause neither the col- 
lecter nor the government anf embarrassment 

Much stress is laid by defendant's counsel upon the two cases of 
St. Paul & D. E. Co. V. U. S., 112 U. S. liiB, 5 Sup. Ct. 366, and Howes 
V. U. S., decided by the court of claims, and reported in 24 Ct 
Cl. 170. But thèse cases are neither of them an authority for 
the défendant inthis case^ In the first, there had been an as- 
signment of a claim against the United States by way of mortgage 
to secure a debt, foUowed by a judicial sale, and the case was 
properly held to be within the prohibition of the statute. The 
claim was conceded to be a claim against the United States, and 
the f act that the transfer of the claim was in the first place by way 
of security, which was afterwards made absolute by judicial sale, 
was held not to alter the case. It was a voluntary transfer by 
way of mortgage for the seciirity of a debt, and flnaJly completed 
and made absolute by a judicial sale. It was held to be as mnch 
within the statnté as though the original transfer had been abso- 
lute. This would no donbt be so even if the statute did not in 
terras include conditional assignments. In the Case of Howes 
the language, in some placés, used by the court of claims, is no 
doubt brôad enough to cover the case at bar, if the claim hère 
was one in form against the United States, especially where that 
court ùndertakes to give lilnit to the décisions of the suprême 
court in the cases before cited and quoted from. But this lan- 
guage must be interprèted with référence, to the facts and cireum- 
Btances before the court In that case, Howes & Co. were the 
owners of certain claims against the United States for their undis- 
tiibuted portion of the Gênera award money, and which they were 
prosecuting before the court of commissionèrs of Alabama claims. 
Judgments were rendered in the Califomia court against Howes 
& (S>., and a receiver appointed, who was, by the decree of the 
court, subrogated to the rights of Howes & Co., the claimants, 
and authorized In terms to bring suits upon thèse claims against 
the United States iin the court of claims. Suits were accordingly 
brought by the receiver of Howes & Co., and also by Howes, and 
a sharp oontest was made. The receiver firstj however, moved 
in the court of oommissioners of Alabama claims for leave to in- 
tervene, and to hâve judgments in said claims entered in his favor; 
but the court overruled the motion, and gave judgment in favor 
of Howes & Co. The receiver also appeared before the comp- 
troUër of the treasury, and asked to intervene as a rightful claim- 
aHt, but was again overruled. Then suits were brought by both 
the contesting parties in the court of claims. A case could hardly 
bç jStàted comlng more squarely within the mischiefs which the 
statute was intended to prevent Hère was a distinct controversy 
over a claim confessedly against the government, and which, as 
such, might bé prosecutédlnïlie court of claims., A Califomia 
céurt had auttigrized the ptosgcution of this claim in the court of 
claims by the receiver, who wàâ to stand in place of the claim- 
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ants. But the claimants themselves were there contesting the 
right of the receiver. The court refused to recognize the power 
of the State court to authorize the prosecution of the claim by 
the receiver, and gare judgment in favor of the original claimants. 
In the case at bar the claim is not one in form against the United 
States. It is not one whieh could be prosecuted in the court of 
daims at ail. The controversy eut of -which the claim grew re- 
lated simply to the proper adjustment of custom duties, prose- 
cuted ârst before the govemment officere, and lastly in the United 
States circuit court. The suits were for the purpose of ascertain- 
ing the proper duties to be paid upon certain importations. The 
United States was not a party to the proceeding. The parties to 
the controTersy were the importer, the complainant in this case, 
and the collector. When the controversy was settled the law re- 
quired that the collector, or person acting as such, should liquidate 
the entry acoordingly. Customs Administration Act 1890, § 15. 
In Nicholl V. U. S., 7 "Wall. 122, it was held that cases arising 
under the revenue laws are not within the jurisdiction of the court 
of claims. It is only claims against the govemment that can be 
prosecuted in that court, ^d a claim against the collector for excess 
of duties paid is, when reduced to judgment, a liquidated debt, 
and not -a claim against the govemment. See Lopez v. U. S., 
24 et Cl. 84 The govemment, in many cases, has recognized 
claims in the hands of assignées, and when it does so the assignor 
will not be heard to complain. Thèse judgments already belong, 
in equity and good conscience, to the complainant; and the de- 
fendant has not now, and never had, any substantial interest in 
them. If assignments are made by him, under the decree of the 
court, to pass the légal title, or if the court decrees the tîtle to be 
in the complainant, who shall say in advance that the collector 
or the treasurer of the United States will not recognize the com- 
plainant's right, and pay over the money to him? It clearly does 
not lie with the défendant to say that they will not. 

The third ground of demurrer urged is that the court has no 
jurisdiction in equity, because the complainant has an adéquate 
remedy at law. It is urged that there is no allégation that the 
défendant is not responsible, and that if he should oollect the 
judgments the complainant could recover the amount of him in 
an action at law. But the answer to this is that it is not true 
that the complainant has an adéquate or ample remedy at law. 
On the contrary, to compel the exécution of a trust is a common 
head of equity jurisdiction. Suppose the défendant should not 
collect ihe judgments. What remedy at law has the complainant? 
Must he stand by and wait for his money until the défendant sees 
fit to oollect it? That would seem to be his remedy at law in 
such a case, but it requires but a bare statement of the case to show 
liow incomplète and wholly inadéquate it would be. 

The demurrer to the bill of copiplaint is overruled, and a decree 
will be accordingly entered in favor of the complainant against 
the défendant, unless the défendant answers the bill of complaint, 
to the merits, on or before the first Monday of September next 
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,"col!Bï:v.;card. '; 

(Circuit Courti N. D. Illinois. AprU 30, 1894.) 

1, Î?àT^NTS— lNFBINGBMB!NT-^%i BaNB:8. 

lû the case of a toy baSik havilig a discliarglng ajperture secured by 

a spring latch, which is openea fcom within by thewçlght of accumu- 

latjëa coin, infi'Ingementlp , pat aKjçIfïed by merely strengthening tbe sprlng 

. 80 tnat when the last coin is insçrted some additlonal pressure thereor. 

is rçfltilred to open the bânls;. ' 

3. Samb. ■■■■ ■■ "■ '■■'' •■•"'''■ 

îEhô Oolby patent No. 373,223, for an Improvêment in toy banks, héU 
validaijd tnjringed. i; 

This waa a suit in equity by Edward J. Colby agkinst George 
G. Car4 for infringement of a patent for toy banks. 

Bairton iif ifrown, for çomf lainant. 

Henry jl. JËIrighaia and Oyrus J. Wood, for défendant 

GROSSCjpp, District Judge. Tiie complainant claims under let- 
ter s patepl Ko, ,373,223, issued November 15, 1887, to Edward J. 
Colby, for îip ialleged iniprovement in toy banks. The flrst and 
principal îClaîm; of the pestent is as f o1Io-ï<'s : 

, A toy banlj; |Ç<Mis|isting of a boUow toy provided with à coin-receivlng and 
coin-discharelng,,àperture, g, nioyable cover for tlie . disch'arglng aperture, 
and a sprfng ratcli to secùré tiiè satBe ft^om within; s'^d sprlng latch beirig 
normally cltiséd, but constrùctëd to be opetied by the Welght of the coin 

Wlthliï. 1 ■;',!.■ 

*rhè eséë;htial featnre df the, plaintiff's patent is the combination, 
with a hpËio-vv' ttiy hayihg à coin receivirig and dischàrging aperture, 
of a spriû^ l^fch which secTires the opening aperture from within 
untiltîié spécifie weight df coin operating thereon ppens the latch. 
The defendàjlt'S âèvice is à| piain tube, with likè d^éning and dis- 
chàrging àpèrtures and a spring la,tch so arrangè'd with référence 
to thé càpàcity of thé tube that thé last of a given number of 
coins is forced tbî*0Tigh the open aperture, and thii^ communicates 
the pféssù'rë td the latch, Which causes it to opeii. The pressure 
opçràting iipp^ the latch ih the case of the coinplainant's device. 



and nécessaiy, to OTercdïné the résistance of the spring, is the 
weightof thé coin. The pressure in the defendant's device is the 
weight oi' thé. coin, with sùch added force as is communicated to 
the coluntui Hf the coin by the forced introduction of the last 
pièce. lii oie the operating force is weight, pùrè and simple; in 
the other,, the dperating force is weight added to by the pressure 
which is cOmmuMcated by à wedge thrpugh a sdlid column. The 
principal qùeètidn Js whéthèi? thèse are mechanical équivalents. In 
my opinion tiifey'SLre. The défendant adopted complainant's idea 
of a spriflg, to'iï Sak simpljr 80 strengthened it that a little pres- 
sure, addëd'tdtliè wei^tof the coin, is needed to overcome its 
résistance. Thii'iè hd tdà^ôhable àdvancement upôh or differen- 
tiatidti ïrdm. th^ çotnplatiiaht's idea, , 

The conipIâip(éBùt*8 piatent is hot, in my dpiiiion, ànticîpated either 
bj' thè BosèM ,^r by the Gabbey patents. It is not seriously 
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claimed that the flrst is an anticipation of the compïainant's par- 
ticular combination.- In regard to the G-abbey patent, it seems 
to me that while the weight of the contained grain causes the 
opening and shutting of the valves, and thereby the registration of 
the amounts, somewhat analogous to the C»lby invention, yet the 
machines, as machines, are différent. With the patent before the 
inventor, he would hâve to exercise almost as much invention 
to adapt it to the peculiar requirements of a money bank as 
would an inventor in producing it without the présence of the 
Gabbey patent. For the foregoing reasons the ândings will be for 
the complainant, against the défendant, George G. Gard, and an 
injunction will issue accordingly. 



CAMPBELL et al. v. BAYLET et al. 
(Circuit Court of Appeals, Seventh Circuit. January 20, 1894.) 

No. 14. 

1. Invbntiott— Makufacturb. 

A devlce, in order to be patentable, must be novel, wliether It be deemed 
to be a manufacture or a machine (Rob. Pat |§ 182, 185, note), witliin 
the meaning of the patent law, and the test of novelty would seem to 
be essentially the same in the one instance as in the other. 

2. Païbnts fob Inventions— Catch- Basin Covbks. 

The flrst clalm of letters patent No. 204,882, Issued June 18, 1878, to 
George G. Campbell, for a cateh-basin cover constructed wlth a slant- 
ing front, grate bats, and ralsed partition, Is void for want of invention. 

Appeal from the Circuit Gourt of the United States for the East- 
em District of Wisconsin. 

Suit by Gardiner Campbell and George G. Campbell against 
James E. Bayley, Arthur J. Bayley, and Harry F. Bayley for in- 
junction and accounting. Défendants obtained a decree. 45 Fed. 
564. Complainants appeal. 

Suit by the appellants against the appellees for an accounting, and to 
enjoln infringement of the flrst claim of letters patent No. 204,^2, issued 
June 18, 1878, to George G. Campbell, one of the appellants, for certain Im- 
provements in catch-basin covers. The spécification and claims of the pat- 
ent are of the following ténor: 

"My invention has for its object the providing of a catch-basin for the corner 
of streets, which the following description will more fully show: Fig. 1 is 
a perspective view of my invention, and Flg. 2 a sectlonal view of the same, 
In the drawings, A Is the body of the catch-basin cover; B, the base of the 
same; C, G, flanges secured to the base and body for the purpose of hold- 
ing the stone or other material back to the sidewalk which may be used in 
setting the cover; D, strips of métal standing obllquely over the opening, 
to keep rubbish ont of the basln as the water flows into the same; B, a 
ralsed stop or partition In front of the strips, li, for the pavement to face 
up against; F, a flange projecting below on the under side of the cover 
to keep the water from wearing away the mortar between the bricks or 
stones which the basin may be made of ; G, an opening, with cover to the 
same, for access to the basln. This devlce Is calcula ted to stand at the 
corner of a street and jut back Into the sidewalk, and the front stands slant- 
Ing, the bottom part of It projecting to the bottom of the gutter, so that a 
team in passing, if it hugs too close to the sidewalk, the wheels will strike on 
the strips of métal, D, and slide down off the same, and the base, B, will be 
onder the sidewalk and pavlng, so that the basin cover will be held flrmly 
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In pl%c^, : j'WJhat I claim as new, and âesire to secure by letters patent, is: 
(Ij.^^catèli-basin cover constructed wlth slantlng frpnt, with strlps, D, base, 
% âld raiéed partition, E, substantlàlly as specified. (2) A catch-basin 
c<)-rer,'>Wfffi body, A, flangeè, C, C, and flânge, F, substantlàlly as specified." 
The drawings referred to are as foUows: 





The défense relied upon is la<;lî of inveKtion or patentable novelty, and In 
support thereof the foUowing références are made to the prier art: "No. 
32,008, granted to! William H. Short, for an Improved inlet to sewers, April 
9, 1861. No. 109,067, granted to Henry Smith, Jr., for sewer catch-basin 
eovers, Norember, 8, 1870. No. 124,061, granted to Abel G. Hodgman, for 
water courses across roadways, Febriiary 27, 1872. No. 125,118, granted to 
William H, Chase and George White, for cover and trap for sewer basins, 
Aprll 2, 1872. No. 132,757, granted to Edward L. Dyer, for sewei- basins, 
November, 5, 1872. No. 134,978, granted to Heni7 W. CJlapp, for grating 
for sewer iniet, January 21, 1873. No. 149,373, granted to Henry W. Clapp, 
for grating for sewér inlet, April 7, 1874. No. 150,072, grainted to Ernest 
L. Meyer, for sewer basins, April 27, 1874. No. 153,425, granted to Bphraim 
B. Oulver, for removable trays for sewer traps, July 28, 1874. No. 167,444, 
granted to Daniel H. Fernald, for manhole cover for sewers, September 7, 
1875. ,No. 169,551, granted to Louis Johnes, Jr., for slnks, November 2, 
1875. British patent No. 255, of 1874, to Wellington Henry Synge, dated 
January 20, 1874." 

The opinion of the court below is répbrted in 45 Fed. 564. 

Erwin & Benedict and John Q-. EUiott, for appellants^ 
H. Gr. Underwopd, for àppellees. 

Before WOODS, Circuit Judge, and BIINN and SEAMAIf, Dis- 
trict Judges. 

WOOPS, Circuit Judge (after stating the facts). We concur in 
the opinion of the circuit court. The argument hère in behalf of 
the âppellants rèsts mainly upon the proposition, apparently not 
presented below, that the patent in suit is for a manufacture, and 
therefore entitled to a more libéral construction or treatment in 
respect to the question, of aggregation of parts than if the inven- 
tion were a machine. The distinction is stat^ed in Robinson on 
!Pa,tent8 (section 185, note), but the définitions attempted can 
hardly be deemed clear enough for practical application. In many 
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cases it would be difficult, if not impossible, to détermine satis- 
factorily whetlier an article is of one class or tbe other. Broadly 
speaking eyery machine is a manufacture, though not every manu- 
facture is a machine. By the gênerai définitions given in section 
182 of the work named, the catch-basin cover with which we are 
dealing is strictly neither one nor the other, and perhaps may as 
well be called by either name. The section reads as follows: 

"A manufacture is aji instrument created by the exercise of mechanical 
forces, and designed for the production of mechanical effects, but not capable, 
when set In motion, of attalning by Its own opération to any predetermined 
reeult. It bas no inhérent law whlch compels it to perform its functions 
In a given method, but receives its rule of action from the external source 
■whlch fumishes Its motive power. In this absence of 'princlple' or 'modus 
operandi' lies the distinction between a manufacture and a machine,— the 
former requlring the constant guidance and control of some separate intelli- 
gent agent, the latter operating under the direction of that intelligence with 
whlch it was endowed by its inventer when he imposed on it Its structural 
law." 

The cover for a catch-basin can hardly be said to be set in 
motion or to receive its rule of action from an external source of 
motive power, and certainly not to require the guidance and con- 
trol of an intelligent agent. On the contrary, it would be more 
accurate to say that it opérâtes without guidance, under the direc- 
tion or in accordance with the structural law imposed upon it by 
its designer. It performs its functions, necessarily, in a given 
method, and accomplishes predetermined results. But whether, 
within the meaning of the patent law, a device should be deemed 
to be a manufacture or a machine, in order to be patentable it must 
be novel; and by the decided cases the test of novelty would seem 
to be essentially the same in the one instance as in the other. 
"Nothing short of invention or discovery will support a patent 
for a manufacture, any more than for an art, machine, or compo- 
sition of matter," said Justice Clifford, in Grlue Co. v. TJpton, 4 
Clifif. 237, Fed. Cas. No. 9,607, and the same expression is repeated 
in CoUar Oo. v. Van Deusen, 23 Wall. 530, 563, in context with 
the following pertinent statement: 

"Articles of manufacture may be new In the commercial sensé when they 
are not new in the sensé of the patent law. New articles of commerce are 
not patentable as new manufactures, unless it appears in the given case that 
the production of the new article involved the exercise of invention or dis- 
covery beyond what was necessary to construct the apparatus for its manu- 
facture or production." 

To the same effect are the décisions and discussions in the Wood- 
Paper Patent Case, 23 Wall. 566; Cochrane v. Badische Anilin & 
Soda Fabrik, 111 U. S. 293, 311, 4 Sup. a. 455, and Keckendorfer 
V. Faber, 92 U. S. 347. Nothing could be more certainly a mère 
manufacture or instrument, as distinguished from a machine, than 
the rubber-tipped pencil which was the subject of the last-cited 
case. It was so treated by counsel and by the court, and yet the 
combînation was held to be merely an aggregation. In the course 
of the opinion it is said: 

"An instrument or manufacture whlch is the resuit of mechanical skill 
merely la not patentable. Mechanical skill is one thing, Invention is a dif- 
v.63F.no.3— 30 
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ferent thing. Perfection of workinanship, Ij^^weveri much it mus, increase 
the coavenience, extend the use, or dimlnlsh the expense, Is not patentable. 
The distinction between mechanlcal skill, ivlth Its convenlences aiid ad- 
vaatages, and Inventive genius, Is recognlzed in ail the cases. * * * The 
combinatlon, to be patentable, must produce a dlffefent force or effect, or 
reeult In. the combined forces or processesj from that given by thier separate 
parts., There must be a new resuit produced by their union. If not so, 
it l8 bnly an aggregation of separate éléments." 

If tbeee propositions are applicable to "tke combination of tlie 
lead and india rubber, or otlier erasing substance, in the holder 
of a drawing pencil," they are applicable to the catch-basin cover 
noT^.in question, and to the parts of which it is made up, The 
only new feature claimed for it in argument was the oblique bars, 
and, in order to distingnish those frôiû the bars in the Synge de- 
vice, designed for a strictly analogous use, the suggestion was 
ventured that in that structure the bars are hinged at the upper 
end, and, being unattached at the lower end, are capable of being 
lifted,-7-» .puggestion which implied, and, in^eed, was foUowed 
by the assertion.,, in ^nswer to a question fronî tïië bench, that a 
catch-basin cover in ail other respects like that'ôf the patent would 
not infringe if inadé wîth bars hinged at the top ahd unattached 
below. It is évident thât patentability cannoi; dépend on such dis- 
tinctions. The decree below shoulàbé alfirmçd. 



ROSS V. CITY OFFt.WAYNB. 

(Circuit Court of Apppals, Seventh Circuit October 1, 1894.) 

No. 147. 

1. Patents for IsvBNTioNS'-lKPRiNGBMœîtT— Equity Jubisbiction. 

Where. a suit to restrain the inf ringement of à patent and to recover 
damages therefor is begun about two mohths and a half before the pat- 
ent expires, the expiration of the patent before any prelîminary injunc- 
tlon bas been appUed t^ does not deprlve the court of jurlsdiction of the 
case to award damages. 

?. SaMB— ASSIGNMENT AFTBB EXPIRATION DP THE PaTBNT. 

Where the complatnaht in such suit a^slgns bis rights under the pat- 
ent pending suit, But aftèr explratlçfl of the patent, hls assignée is entl- 
tled to be substituted as complalnant, and to flle an original blll In the 
nature Of a supplemental blll. 58 Fed- 404, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suit by Isaac 0. Walker agaînst the city of Ft Wayne to restrain 
the allegied inf ringement of a patent Nathan 0. Ross was substi- 
tuted as plaintiff, and âlëd a supplemental bill. A demurrer there- 
to was sustained (58 Fed. 404), and Boss appeals. 

On the 21st of Aprll, 1892, Isaac C. Wttlker brought In the court below 
hls bill of complalnt againsft the city of Ft. Wàyne, Ind., alleging infrlnge- 
ment of reissued letters patent No. 6,831,. Issued January 4, 1876, in lieu of 
original letters No. 165,438, granted July là, 1875,. to Robert Bragg, show- 
ing adjudications of the valldlty of the patent, and praylng a dlscovery, in- 
jnnctlon, and damages. At the ensuing May term of the coUrt, on May 5, 
1892, the défendant flled a plea, which, besldes the spécial matters al- 
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leged, eontalned the averment, équivalent to the gênerai Issne, "that said 
City lias never caused to be made, used, or sold, or contemplated the mak- 
ing, use, or sale of any such devlce as set forth in plalntiff's bill, or Its 
plea herein, hor any devlce simllar to that In plalntiff's bill;" and for a 
second plea It was alleged "that at the commencement of this suit the pat- 
ent In the bill set forth was not owned and held by the complainant alone, 
but was owned and held jolntly by the complainant, the Hon. N. O. Ross, 
of Logarisport, Ind., Edward O. Egan, and Atwater J. Treat of Indlan- 
apolls, Ind., and others to défendant unknown, in and of the state of In- 
diana." No further step was takén until the ensuing term of court, when, 
on November 4, 1892, the appellant, Nathan O. Ross, moved In writing, sup- 
ported by affldavit, "for leave to file herein the bill, in the nature of a sup- 
plemental bill, herewith exhibited," and that he be substituted as complain- 
ant, with leave to prosecute the cause In his own behalf and in behalf of 
the équitable Interests recited in the bill, and hâve the beneflt of ail pro- 
ceedings theretofore had In the case. By that affldavit, as well as by the 
aveiThents of the proffered bill, it appears that, when the suit was com- 
menced, Walker held the légal title of the letters patent in trust for hlm- 
self, Ross, and three others, and that afterwards, September 14, 1892, with 
the consent of ail of the beneficlarles, Walker transferred his entire right, 
title, and Interest in the patent, and In ail rights of action for infringe- 
ment thereof, and In ail riglits of whatsoever kind in respect thereto, held 
by him, to Ross, who thereby acquired the légal title and ail rights of 
action; taking for himself a flve-eighths bénéficiai interest, and for each of 
the other beneflciaries (Shirk, Ëgan, and Treat) a one-eighth interest. Over 
objection by the défendant, Ross was substituted for Walker as plaintlff, 
and leave given him to flle, as It is called In the order, "An Amended and 
Supplemental Bill," and the bill proposed was then filed. It contains the 
substance of an original bill in the nature of a supplemental bill. ïeu days 
later the défendant moved the court to set aslde this order, and tO strike 
the bill from the files, and, that motion having been overruled, demurred. 
The court siistained the demurrer on the ground that, the term of the pat- 
ent having expired, the assignment by Walker to Ross vested the latter only 
with the right to recover damages for past infringements in a suit at law, 
and gave him no standing to prosecute the pending suit in equlty. Upon 
this point the opinion of the court, reported in 58 Ped. 404, 407, is as follows: 
"The important and difficult question is whether the présent plalntifC can 
maintain his bill on the equlty side of the court. It Is elementary that a 
party who has a plain, adéquate, and complète remedy at law cannot suc- 
cessf uUy invoke the jurisdlction of a court of equlty. The original plaln- 
tifC brought suit about two and a half months before the term of his patent 
expired. He prayed for an injunction in his bill, but took no steps to pro- 
cure a temporary restralning order or to bring the suit to a hearing whlle 
he remalned the party of record. Whlle an application for a temporary re- 
stralning order might hâve been made before the term of his patent expired, 
yet, accordlng to the course of procédure of the court, it would hâve been 
Impracticable to hâve prosecuted the suit to final hearing and decree within 
that time. When the patent has expired, and the entire claim of the plain- 
tlff against the défendant rests upon the infringing acts performed durlng 
the term, an action on the case for the recovery of damages generally affords 
a complète redress, and the only one to which the plaintlff is entitled. 
Consolldate^ï Safety- Valve Co. v. Ashton Valve Co., 26 Fed. 319; 3 Rob. 
Pat. § 1092. An adéquate remedy at law exists in favor of the owner of 
the patent, against the infringer, whenever the sole relief requlred Is com- 
pensation for past Injury, provided the remedy can be afforded without 
équitable ald. When the plaintlff has chosen to seek his recompense for 
the enjoyment of his invention through an establlshed llcense fee, and the 
infringing acts raise an Implled acceptance of the offer, the sum which 
the plaintlff is entitled to recover Is certain and fixed, and the remedy at 
law is adéquate, and a court of equlty is without jurisdiction; and, where 
the plaintlff has a mère right to the recovery of damages for past infringe- 
ments, equlty Is without jurisdiction. Ulman v. Chickering, .33 Fed. 582; 
Bordell v. Comstock, 15 Fed. 395; Root v. Raiiroad Co., 105 U. S. 189; 
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Sprlng V. Spwlng-Mach. Oo., 13 Fèâ. 446; Jenklns v. Grêenwald, 2 Flsh. 
Pat. Cas. 3T, Féd, Cas. No. 7,27p; Hàyward r. Andrews, 12 Fed. 786. Whero 
the blll is ffled too late for a temporary Injunctlon to Issue before the expira- 
tion of the tenu Secured by thé patent, and the recovéry of damages would 
affiord aded\ia.té relief, jurlsdlctlon in equlty does net exlst Clark v. 
Wooster, 119 V. 8. 322, 7 Sup. Ct 217; Mershon v. Furnace Co., 24 Fed. 
741; Davis V. Stûlth, 19 Fed. 523; SuirdeU v. Comstock, 15 Fed. 395; Kaclne 
Seeder Oo. y, Jbllet Wlre Chéçk Rô-vfer Ço.. 27 Fed. 367. It has been held 
that à. blll flled four days befOté ihë patent expired should be dismlssed. 
Mèrshon y. H'ùrnace Co., supra. Where a blll Is flled flve days before the 
expiration of tie term, and no effort is niade to obtain an Injunctlon, the 
pràyer for injunctlon Wlll be held as a mère pretext, and the case net of 
équitable cogni^ànce. Burdell V. CotQStock, supra. In Racine Seeder Co. 
V. Jollet wlre Qheck Rowér Co., supra, where the blll was flled about two 
months before the patent explrei^ the court èxpressed grave doubt whether, 
under thenilé in Root v. RaJlroad Co,, 105 U. S. 189, Jurlsdlctlon In equlty 
exlsted, aûd resolved the doubt, b^dlsmlsslng the blU wlthout préjudice to 
an action àt law. While it is cérta^nly true that, if a blll In equlty to 
restraln the îhfringement of letterà patent Is properly flled before the expira- 
tion of the tertn, the jurlsdlctlon of the court Is not defeated by the mère 
expiration of the patent by lapse of tlme before the flnal decree (Beedle v. 
Bennett, 122 U. S. 71, 7 Sup. Ct 1090), yet where a blll is flled shortly be- 
fore the expirtitton of the patent, aiid no application for a restralnlng order 
Ig made, and from the nature of the Infrlnglng acts complalned of it is ap- 
parent that ai action on the caSe would afford adéquate relief, the blll ought 
to be dlsmisjsed. It is not necessary to détermine whether the blll flled by 
Walker ougtit to hâve been dismlssed, In the vlew that is taken of the rlghts 
of the présent plalntlff. Hls rlghts Wére acqulred by an asslgnment two 
months af ter the patent had expired. It is true that the blll states that the 
improvement secured by the patent was transferred, but, as the patent had 
already expired, nothing remainèd capable of assignment, except the mère 
rlght of action for the recovéry of damages for past infrlngements. If the 
présent plalntlff had flled an original blll to enforce his rlghts acqulred under 
the assignment, inade, as it was, after the expiration of the patent, a court 
of equlty could not hâve entertained jurlsdlctlon. He flled, nearly four 
months after the patent had expired, an original blll in the nature of a sup- 
plemental biU, exhibltlng a rlght to recover damages for past Infrlnglng âcts 
acqulred under an assignment made two months after the expiration of tiie 
patent. By such assignment the plalntlff acqulred the rlght to recover dam- 
ages only for paSt infrlngements, because the patent right— the franchise— 
was Incapable of transfer, sluce it had ceased to exlst "Walker had no vested 
rlght in the remedy, whlch he could sell and asslgn to the présent plalntlff. 
For the recovéry of damages for past infrlngements, whlch alone passed to 
the assignée, an action at law afforded the plalntlff adéquate redress, and. In 
my judgmént, the only redress to whlch he is entitled." 

Robert H. Parkinson, for appellant. 

S. K. Alden and W. H. Shambaugh, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

WOODSt.Oiircuit Judge (after stating the facts). In Clark v. 
Wooster, 119 U. S. 322, 7 Sup. Ct 217, the suit was upon a patent 
whlch had 15 days only to run when the bill was flled; no spécial 
groi^nd fpr eqjiite^ble relief was shown, except the prayer for an 
injunctlon; àii{dVthough, by the ruies of the court, only four days' 
notice of an application was required, it does not appear that an 
injunctlon or restraining order was asked for; yet the jurîsdiction 
was upheld, the court saying that, "if the case was one for équitable 
relief when the suit was înstituted, the mère f act that the ground 
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for such relief expired.bj the expiration of the patent would not 
take away the jurisdiction, and preclude the court from proceeding 
to grant the incidental relief which belongs to cases of that sort;" 
and a number of décisions are cited to show that tliis bas often been 
done in patent cases. In Beedle t. Bennett, 122 U. S. 71, 7 Sup. 
et 1090, where the suit was upon a patent which expired by ita 
own limitation after the filing of the bill and before final decree, 
it is said that "as the patent was in force at the time the bill waa 
flled, and the oomplainants were entitled to a preliminary injunc- 
tion at that time, the jurisdiction of the court is not defeated by 
the expiration of the patent by lapse of time before final decree.'* 
See, also, American Bell Tel. Co. t. Brown Tel. & Tel. Co., 58 Fed. 
409; American Bell Tel. Co. v. Western Tel. Const. Co., Id. 410. 
When this suit was commenced, the patent in question had two 
months and twenty-two days to run. It was theref ore clearly with- 
in the power of the court to grant a temporary injunction, if not 
to enter a final decree, before the patent should expire; and thougb 
no restraining order was issued, or perhaps could hâve been after 
the patent had expired, jurisdiction of the case was not lost on that 
account. 

Other objections to the original bill are urged, which are not ten- 
able, or at least are not now available. A brief considération of 
them will be enough. 

The city of Ft Wayne, respondent, is located in Allen county, 
Ind., but is described in the bill as "located in the county of Vigo;" 
and upon that ground it is contended that the suit, as begun, was 
against another party, and that an amendment of the bill was nec- 
«ssary to make it a suit against the respondent. The erroneous 
statement in respect to the location of the city was simply a mat- 
ter of misdescrlption, not affecting or, at post, not determinative of 
the identity of the party. The fact that Ft Wayne is in Allen 
county is probably a matter of judicial cognizance, notwîthstand- 
ing the averment of the bill ; but, to say the least, the respondent, 
having made a full appearance and pleaded to the merits of the 
bill, bas waived the objection, and also the objection that the 
original complainant had an adéquate remedy at law. Kilboum v. 
Sunderland, 130 U. S. 505, 9 Sup. Ct 594. 

Walker was compétent to prosecute the suit in his individual 
name, either upon the averments of his own bill, which showed 
him to be the holder of the légal title to the patent, or upon 
the bill of Eoss, which shows that he held the title for the benefit 
of himself and others, of whom Boas was one, "with full power to 
maintain suit to recorer for infringement, and to take ail steps 
proper and necessary for the protection and enforcement of the 
rights, légal and équitable, held under said letters patent" 

In Carey t. Brown, 92 U. S. 171, it is said: 

"The gênerai rule Is that In sults respecting trust property, brought either 
by or against the trustées, the cestuis que trust, as well as the trustées, 
are necessary parties. Story, Bq. PI. § 207. To this rule there are Several ex- 
ceptions. One of them is that where the suit Is brought by the trustée to 
*ecover the trust property, or to reduce It to possession, anâ In no wise affecta 
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hf 8 itelsljw wtth hi» cestulç que fcufit,: it is nnijeceesary to make the latter 
BfipMes. jHorsley v. Fa^çett, li Beàv. ofi^D, was a «Sa-se of tùls klnd. The ob- 
jecttoû tàkèîl bëré Was taken tlierç: The mastèt of the roUs said: 'If the 
objèét ôf tUe blU Werë to reeover the'Éùnd, wlth à rlëw to Ita administration 
by thé court, tibie ipirtles Interested tmàt be represented. But it* merely seeks 
to recover rthe trust inoneys, so as to enable the trustée hepeaf ter to dls- 
trlb;Ul^ ithen» agreeably to the trusts declared. It is therefore unhecessary 
t6 briûg, béfoi-é ttie court the parties '^etieflCially interested.' Such is now the 
settlèd raie tiïequity tleading and |>ràctlce.'' 

And în Kerrison V. Stewart^ 93t U. S. 155, 160: 

"Ht cannot be dqubted that under feome clrcumstances a trtistee may repre- 
sent hlabeneflclarles In ail thlngs |:^ating to their common Interest in the 
trust pr0perty.: pe may be Invested wlth such poWers and subjected to such 
obligations Aat those for whoin he holds wîU bè bound by what Is done 
agalâstMm, as well as by what Is done by hlm. Thé dlfflculty lies in ascer- 
tainlngfvphet^er be oçcupies such a pwltlpn, not In determlning its effect If he 
does, ,itbfiî lias.beeii made such a représentative, It Is well settled that hls 
benèiaçiaMëS kre notnècessary parties to a suit by hlm agàlnst a stranger to 
enforce ttië trust (Shaw t. Eailroad Oo., 5 Gray, 171; BlÔeld v. Taylor, 
Beattyi Si: eamphell v. Eailroad Oo.* 1 Woods, 376, Eed. Cas. No. 2,366; Ash- 
ton V. Atlantic Bank, 3 AUen^ 220); or to one by a stranger agalnst him to 
defeat It In wbole or In part (Rogers v. Rogers, 3 Paige, 379; Wakeman v. 
Grovër, 4 Palge, 34; Winslow v. Rallroad Co., 4 Mlnn. 317 [Gll. i230]; Camp- 
bell V. Watson, 8 Ohio, 500). In such cases the trustée is In court for and on 
behalf «f the beneficiarles; and Oiéy, though not parties, are bound by the 
judgmeUtj unless It is Impëaiehed foif fraud or collusion between hlm and the 
adverse party." 

See, also, Tilghmao V; Proctor, 125 U. S. 186, 8 Sup. Ct. 894; Rude 
V. WestcOtt, 130 U. S. 1S2' 9'Sup. Ot. 463. 

Ross,, ït ^oHows, haviug jiucceeded to the title and entire interest 
of WalJKer, was properiy ^dmitted as complainant, and was entitled 
to continue the prosecution of the suit, "unless, by reason of the 
expiration of the patent, it waa necessary that tiiis suit should 
ahate or l)e disfliissed, and ail subsiequent remédies be sought in 
a court of.law. Walker, having pârted with ail interest, and, 
with the consent of the other parties concemed, having divested 
himselfofany trust, in, t^eir favor, could not prp^cute the suit 
further, and àbatement wais ineyitable. unless a new plaintiff could 
be substituted. The rigl^l; to introduçe new parties, or to sub- 
stitute one party for âuother, in equity, when there has been a 
chapge of interest; pending the suit, is so well recognized that the 
books treat not so nii;ch of the right as of the miçthod of acçom- 
plishing the substitutiorif It is done either by a. supplemental bill, 
or by an original bill i» the nature of a supplemental bill,— the 
former being applicable properiy to thpse cases where the same 
parties or the pâme ipterests remain before the court, while the 
latter 'Is, properiy japp^çable when new parties, with new inter- 
ests arisîhg froni eye^ts; since the institution of the suit, are 
brought before the court'f Story, Eq. PL § 345. If a complainant, 
suing in his own right, parts with less than his entire interest, or 
if he is deprlvèdôf h» entire interest but he isnot the sple 
complaiiiant, the ^'é^feélt in either case may be supplied by means 
of a supplemental bill" «i M. §§ 346-348. But if a sole complainant 
suing in his own iright is deprived of his whole interest, as in the 
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case of bankruptcy, or if he assigna his whole interest to another, 
he is no longer able to prosecute the suit, for want of interest, and 
the assignée may be made complainant in his stead; but, as the 
title of the latter may be litigated, the substitution must be accom- 
plished by means of an original bill in the nature of a supplemental 
bill. Id. § 349; 2 Daniell, Ch. PL & Pr. c 33. The dispute hère, how- 
ever, is not orer the gênerai rule. The contention is that, as the 
patent in this case had expired before Walker's transfer to Koss, 
nothing remained which was capable of assignaient, except the 
mère right of action for past inf ringements ; that the patent right 
was incapable of transfer, since it had ceased to exist; and that 
Walker had no rested right in the remedy, which he could sell 
and assign to the présent plaintiff. Broadly stated, that means 
that a complainant in equity may not transfer to another his in- 
terest in the subject-matter of the contest, and confer upon the 
assignée the right to prosecute the suit to a decree upon the merits, 
if, by reason of events subséquent to the bringing of the suit, the 
controversy has so changed as to be the subject only of an action 
at law. The serious conséquences of such a restriction upon the 
right of a complainant to sell his interest in the subject-matter of 
litigation, and to hare the purchaser substituted as complain- 
ant, are obvious. In erery such instance an assignment by a sole 
complainant, or by ail of the complainants, to a stranger, would 
be followed necessarily by a dismissal of the suit at the com- 
plainant's costs. If in a fédéral court, and the jurisdiction dépend- 
ent on citizenship, the assignée might be compelled to go with his 
case at law into a state court; and if, pending the suit in equity, 
the right of action at law should hâve become barred by the lapse 
of time, the complainant, whatever his original equities, might as 
well abandon his case as attempt a transfer, which could beneflt no 
one but his adversary in the litigation. 

No authority directiy in point upon the question has been cited, or 
has corne under our observation, but an analogous question has been 
determined in numerous cases where the jurisdiction, dépendent orig- 
inaUy upon diverse citizenship, has been malûtained notwithstanding 
changed relations of the parties, which, if existing at the beginning, 
would hâve made jurisdiction impossible. A bill of revivor, for in- 
stance, may be brought by one who could not hâve brought the original 
suit. Clarke v. Mathewson, 12 Pet. 164. And supplemental or ancil- 
lary proceedings, though between parties of whom the court in the 
first instance could not bave taken jurisdiction, are treated as dé- 
pendent upon the suits out of which they grew. Freeman v. Howe, 
24 How. 450; Minnesota Co. v. St Paul Co., 2 Wall. 609; Krippen- 
dorf V. Hyde, 110 U. S. 276, 4 Sup. Ct. 27; Eoot v. Woolworth, 150 
V. S. 401, 14 Sup. Ct. 136, If, in this case, after the expiration of 
the patent, Walker had died, it is clear that the suit could hâve 
been revived and prosecuted in the name of the légal représentative 
(Clarke v. Mathewson, supra), or in case of bankruptcy the assignée, 
by means of a supplemental bill, could hâve taken the beneflt and 
■control of the proceedings; and we think it equally regular, where 
the complainant has made a voluntary transfer of his title and in- 
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terêst to One who ip 4)tffcjpaBëier to the suit, that the latter shall be 
aèbnjtted into the place of the original coniplainant. The substitu- 
tion of Ross as complainant, we think, would hâve been proper 
îf Walker, besides holding the légal title, had owned the entire 
bénéficiai interest in the patent Boss and the others beneflcially 
interested, upon a fuU statement of the facts, would hâve been 
proper, though not necessary, co-complalnants in the original bill. 
If ttiey had been, and there had been the same transfer of interest 
which is shown to hâve occurred, a supplemental bill only would 
bave been necessary in order to dismiss Walker from the record, 
and to enable the others interested to prosecute the suit; but 
Walker having brought the suit as if in his own right alone, and 
having tràJisferred his interest and title to Ross, it was necessary 
and prope» that the latter should corne in under an original bill 
in the nature of a supplemental bill, and having done so he is, in 
our opinion, entitled to prosecute the action to the end, as if he 
had begun it The decree below, theref ore, should be reversed, and 
the order sustaining the demurrer to Eoss' bill set aside, and it is 
80 ordered. 



UNITED STATES T. HALI. et al 

(Circuit Court ot Appeals, First Circuit May 15* 1894.) 

No. 85. 

1. N'avigabi.b Watkks— Obstruction bt' Scnsek Tbsbsl — Compbli.ino Rb- 

MOVAL. 

Owners <rf avessel, who scuttle and, slnk her In a harbor while on ûre, 
for the purpose of savlag her rigging and spars and abandonlng her to 
the ujiderwriters, may be compelled to remove the hiill, as an obstruction 
to naviga.tii)n, under Act Sept 19, 1890, S lO. 

8. APPEAIj-^KùÎEtBABING. 

A rehearing will not be granted, ordlnarily, for camies not brought to the 
attention of the court on, the original argument, or by the petitioner's brief , 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. , 

■ This was a Suit by the tfnited States against Hudson G. Hall and 
others to conipel renjoval of an obstruction to navigation. The 
circuit court dismissed the bill, and a decree for défendants was en- 
tered therebn. The United States appealed. 

Isaac W. Dyer, for the United States. 

William H. polger and Benjamin Thompson, for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and ALDBICH, 
District Judges. 

ÀLDRICHj District Judge. This is a bill in equity based upon 
the act of çongress of September 19, 1890 (26 Stat 42Q), and insti- 
tuted under the direction of the attomey gênerai of the United 
States, to Compel the défendants to remove the hull of a vessel, 
which, it is claimed, exists as an obstruction to navigation, in Rock- 
land harbor, on the coast of Maine, and cornes by appeal from the 
circuit court for that district . 
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The facts ar^ in substance, as follows: On the 8th of February, 
1893, the three-masted and double-decked schooner, William H. 
Jones, sailed from Eockland, with a cargo of lime, bound for New 
\ork. The next morning, when abont 40 miles ont, it was discov- 
ered that her cargo was on fire, when the yessel was put about, 
sealed, and headed for the home port, where she might lay at rest 
in quiet water, and the chances of saving the cargo and vessel be 
thereby promoted. She proceeded under sail on the homeward 
voyage as far as Seal harbor, reaching tbat port about 1 a. m. the 
following morning, and from thence was towed into Bockland 
harbor, and anchored off the breakwater, and more carefuUy sealed, 
that the fire might be smothered. A little later she was taken to 
the northerly part of the harbor, a little off the main channel, inside 
the breakwater, and anchored at a point used for navigation by the 
lighter class of vessels, and for winter anchorage. At the end of 
21 days her cabin doors were opened, but again carefully sealed; 
and, with careful watching, she remained sealed until March 21st 
(38 days in ail), when, as it was supposed the fire was smothered, 
arrangements were made to discharge her cargo. Between 3 and 4 
o'clock of the same day, from the internai progress of the fire, and 
without waming, the mizzen mast fell, tearing up the deck, and 
breaking in the after house. Some of the owners were immediately 
called on board, and after consultation the vessel was scuttled at 
the place of anchorage, in 13 or 14 feet of water; the purpose being, 
according to the testimony of one of the défendants, to save the rig- 
ging and spars, and abandon the vessel to the underwriters. She 
was afterwards condemned by an under writer's survey, sold at 
auction, and boughtin by the owners, who are the défendants in 
this proceeding, who stripped and abandoned her where she was 
anchored and scuttled, and where she now remains as an obstruc- 
tion to anchorage and navigation. 

The évidence of the défense tends to show that after the fall of 
the mast the vessel could net hâve been towed to deep water, or left 
to drift into shoal water with the wind, without hazard to the prop- 
erty of others. But such hazard would not attach to the vessel 
lying and buming at anchor. The scuttling, therefore, was not to 
avoid péril, or to save the property of others, but to save the rig- 
ging, spars, etc., to the owners. From the beginning the effort was 
to save the property as a whole, and the harbor might well be used 
in a reasonable manner to that end; but when it was discovered 
that the vessel and cargo could not be saved, using the harbor of 
refuge as a scuttling place for the hull, in order to make the slight 
pecuniary saving which would resuit from stripping the vessel, 
under the circumstances of this case, was an unreasonable use of 
the public waters, and upon the principle of decided cases, involving 
analogous questions (Georgetown v. Alexandria Canal Co., 12 Pet. 
91, 97; Bex v. Ward, 4 Adol. & E. 384. See, also, Bruckelsbank v. 
Smith, 2 Burrows, 656; Steamboat Co. v. Munson, 117 Mass. 34; 
Eex V. Watts, 2 Esp. 675; White v. Crisp, 10 Exch. 318, 2 Hawk. 
P. C. c. 75, § 11; 1 Russ. Cr. (9th Ed.) 532; Wood, Nuis. §§ 481-483; 
Gould. Waters, §§ 121-128; Ang. Tide Waters, pp. 111, 113, 115; 
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Lord Halè's Tfeatise, ©e Portibus MariSj ç, 7; H^g. Law Tracts, 
Pé 85), the obstrnction fesulting would constitute a nuisance at 
tbe conxmôQ law, removable «pon information by the attorney gén- 
éral . ,'■ ■ :i :,:' 

■Ehè défendants also cotttend that there was a chance, and per- 
haps a probability, tliat#ieTCSBel would hâve sunk before she could 
bavé been towed eitheri toi shoal or deep water; but the voluntary 
and deliberate act of tke défendants, in scuttling her, relieves us 
from the considération of; Questions which might arise from such 
conditions. We are therefore not called upon to détermine •where 
the<!Eee^oQsibiIity would re$t in a case where the vessel was being 
remOTfidifpom her anchorage and place of refuge to a point where 
thé hiïll! would not be an Obstructiop to navigation, and, while the 
owneiîë were prosecuting fsuch efforts, and in the exercise of due 
care, the Kessel strajQdfidsiOr sunk in navigable waters. The évi- 
dence in the cause at bardoes not présent a case of inévitable acci- 
dent orimisfortune, such a» relieves the owner from responsibility 
in respect to the obstruction, nor does the évidence présent an emer- 
gency wW«h justifled the scuttling ofi.thei vessel at the time and 
place, aa an act incident to the right of navigation. As bas been 
said, she might bave been left at anchor without danger to other 
property thain- that of the owners; and it is not clear that she might 
not bave :burned through and fllled sufBciently to extinguish the 
fire without sinking, in which event she could hâve been towed to 
nonnavigable ; waters and broken up, or taken to deep water and 
sunk. It iS: apparent from the évidence that the prime motive of 
the ownerSj in scuttling the vessel at the particular time and place, 
was to Save the rigging and the spars, which otherwise would bave 
bumed with the cargo. It is also apparent that the act was volun- 
tary and deliberate, and it is quite immaterial whether, as con- 
tended by the plaintiiï, the purpose was to turn her over to the 
govërnmeût, and cast the burden of removal thereon, or, as conceded 
by the défense, to abandon her to the underwriters. 

Some obligation rests upon the government to keep the harbors 
clear for public use, and the obligation rests upon each individual 
member of the public, esercising the right of navigation, to hâve 
reasonable regard for public rights, as well as the common and 
equal rights of pthèrs having occasion to use the public waters. In 
other WordSj he must not act with référence to his own pecuniary 
advantage alone. While members of the public may use the har- 
bor as a place Of refuge and greater saf ety for the vessel and cargo 
in case Of necessity and distress, they may not, under the circum- 
stances disclosed by the record in this case, use it as a scuttling 
place for the hull, that the rigging may be. saved. As bas been said, 
such is nota right incident to the right of navigation; and if, under 
such circuïnstances, the owner sees fit to scuttle his vessel, that 
the wredk ïïiay be stripped, he is bound to remove the obstruction, 
which, for M» own slight pecuniary advantage, he voluntarily 
créâtes. 

In our yîeW, section 10 of the act of September 19, 1890, was in- 
tended to apply to ail obstructions of a permanent character not 
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afSrmatively authorized by law, willfuUy, waatonly, carelessly, or 
voluntarily created in the navigable waters, orer wMch tbe United 
States bas jurisdiction, not covered by tbe spécifie provisions of tbe 
preceding sections in the same chapter; and it foUpws froua tbis con- 
struction that bulls of vessels sunk in harbors not throngb périls 
of the sea, but by voluntary act of owners or their authorized agents, 
are obstructions, within the meaning of this section of the statute. 
It is not qui te clear whether the court below, holding this view of 
the statute, determined the cause, and dismissed the bill upon flnd- 
ings oi îact against the govemment, or whether the order of dis- 
missai resulted from construing the statute as not covering obstruc- 
tions ai the character disclosed by the record; but this is per- 
haps immaterial, for in either view it résulta that the decree of the 
circuit court must be reversed. 

The decree of the circuit court is reversed, and the case is re- 
manded, with directions to enter a decree in accordance with the 
views herein expressed. 



On Eehearing. 
(June 14, 1894.) 

PER CURIAM. The court bas duly considered the pétition for 
a rehearing flled in this cause by the appellees under rule 29, 47 Fed. 
xiii. The causes assigned in the pétition, numbered 1 to 5, inclusive, 
were not brought to the attention of the court at the argument, 
or by appellees' brief. To permit them to be argued now would 
split up the case in a manner which the proper progress of suits 
does not ordinarily allow of. Extrême cases may arise where this 
may be done, but this is not one of them, though it might be if this 
procédure was under the criminal provisions of the statutes, or if 
the joinder of défendants involved, as a practical resuit, a gross in- 
justice. The remaining causes Were fully considered by the court 
bef ore its conclusion was announced. 

Ordered that, as none of the judges who concurred in the judg- 
ment in this case désire that the pétition for a rehearing be granted 
or argued, the pétition is denied, and the mandate may issue forth- 
with. 



DOUGHERTY v. DOYLB et al. 

(Circuit Court of Appeals, Second Circuit. September 12, 1894.) 

No. 155. 

Patents — Infringbmbnt — Mince-Pib Compounds. 

The Allen patent, No. 268,972, for a dry mince-pie compound, in which 
dryness is made the essential charàcteristic, and the use of cider, except 
as contained In the desiccated apples formlng one of the ingrédients, 
expressly excluded, is not infringed by a compound to which there is 
added 150 pounds of boiled cider td every 1,200 pounds of other ingrédi- 
ents. 59 Fed. 470, afflrmed. 

Appeal from a decree of the circuit court, northern district of 
New York, dismissing a bill in equity for alleged infringement of 
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letters patent Na 268,972, dated Deceiùbel' 12, 1882, to Henry Jolian 
Allen, for "preserred compound for mince pies." 

George W. Hey, fçr appellant. 
JoBiah Sullivan, for àppelleeâ. 

Bèïpw? |*4œMBE and SHIPMAN, arcuit Judgea. 

PEÇ ÇTIEIAM. In ajflarming th.e decree upon the ground that no 
infring^ment is «hoTvn, it seems unnecessary to add anything to 
what bas been said by the circuit judge, The patentée obtainéd bis 
letters patent oniy after mucb argument and many amendments, 
which, with increasing insistence, presented his invention as a 
practically dry compound of éld ingrédients, viz. beef, sugar, ap- 
ples, spice, currants, raisins, and sait, with, if desired, a small 
quantity of starch, and also, if desired, "wine, brandy, or other 
liquor," in so small a proportion as to "create no sensible moisture 
in the composition." To secure the dryness which he pointed out 
as characteristic of his inyention, he not only cooked the méat 
and desiccated the apples, but also avoided the use of ingrédients 
containing a substantial quantity of free water. Cider was com- 
monly used as an ingrédient of earlier compounds. The patentée 
does not include it in bis enumeration, and, when referred by the 
patent ôflaee to Atmore's compound, distinctly states that he uses 
noné, except such as may be présent in the desiccated apples, "the 
cider beîng drièd, and lie free waters removed, when the apples 
are dried or evaporated. So that I bave the cider in my compound 
without useless water, which may be added when the consumer 
wishes to use it" And in his final amendment of the spécification 
he seeks to differentiat» his invention from "mince-pie compounds 
[which] hâve heretolore been prepared in the wet state with free 
water présent in the shape of wine, cider, or other liquid." Within 
the lines with which the patentée bas himself circumscribed his 
patent, it must be construed, and, as thus construed, there is no 
infringement in a compound where there is added 140 pounds of 
boilçd cider to every 1,200 pounds of the other ingrédients, with 
the reault of creating a sensible moisture in the composition. The 
decrée of the circuit court is affîrmed, with costs. 



THE EMPIRE. 

THE TRANSFBE NO. 8. 

KlcNNEDT T. THE EMPIRE and THE TRANSFER NO. 3 et al. 

(Circuit Court of Appeals, Second Circuit September 12, 1894.) 

No. 150. 

L COLiiisioH Dr East Ritkb— Bbbach of Statut» aud Inspectobb' Rules— 
Tows. 

A steamer golng east in the eàst channel of the East river Is in fault 
for keeplng In close to the Blackwell's Island shore, and attempting to pass 
a steamer golng In the opposite direction starboard to starboard, Instead 
of keeplng In the mlddle of the river, and passing port to port, as requlred 
by the state statuts, th« rulee of the sup^vislng inspectors, and the eus- 
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foin of navigation In that locallty. Nor can she excuse herself on the 
pretense that, having a tow astern on a 50-fathom hawser, there waa 
danger that the tow would drift upon the rocks at Brovn's Point on the 
Long Island shore; for, If there was any such danger, It wa« her duty 
to sborten the hawser, or take the tow alongslde. 

t. Samk— Absknce of Lookotjt. 

Fallure of the other vessel to hâve a statloned lookout wlll not render 
her Uable, It appearlng that her captain saw the approachlng steamer in 
time to pass her safely accordlng to the cnstomary rules of navigation. 

Appeal from final decree of district court, eastem district of New 
York, dismissing the libel as to Transfer No. 3, and holding the 
Empire liable in solido for damage sustained by libelant's schooner 
Thos. Potter in collision with a car float lashed to the starboard 
Bide of the Transfer. The schooner was lashed to the port side 
<rf the Empire, which had another schooner in tow on a hawser of 
50 fathoms. 

Wm, W. Goodrich, for Kennedy. 

Chas. G. Burlingham, for the Empire. 

Henry W. Taft, for the Transfer No. 3. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judgea. 

LACOMBE, Circuit Judge. The collision happened at about 8 
a. m., March 11, 1890, near the upper end of Blackwell's Island, in 
the east channel, and less than 125 feet from shore. The tide waa 
flood, the wind light, and the weather rainy, but there was no difa- 
culty in seeing vessels on the river. The Empire was bound east; 
the Transfer, west. The latter, just previous to the accident, had 
corne ont of Harlem river, on a course about from Eighty-Ninth 
Street, in the city of New York, to the upper end of Blackwell's 
Island, intending to round in shore, and thus take advantage of 
the eddy. The Empire rounded Lunatic Point (which makes ont 
on the Blackwell's Island shore about a quarter of a mile below the 
upper end of the island), under a starboard wheel, passing within 
150 feet of the point, and continued to swing in even doser to the 
shore as she proceeded. The channel is nearly 600 feet wide. The 
district judge held the Empire in fault for "going over to the 
Blackwell's Island side of the river, as she approached the tum 
at the head of Blackwell's Island, instead of keeping in the middle 
of the river." We concur in this conclusion. The statute of the 
state, the rule of the supervising insi>ectors, and the custom of 
navigation in the locality ail required her to keep towards mid 
river, and to pass such vessels as she encountered going in the 
opposite direction port to port. The excuse offered for hugging 
the Blackwell's Island shore is that, with a tow astem on a 50- 
fathom hawser, there was some chance, if she kept to starboard 
of mid river, of having her tow swing over on the rocks at Brown's 
■ Point, on the Long Island shore. We agrée with the district judge 
that the proofs fail to sustain such excuse; and, if there was any 
such risk involved, it was the duty of the Empire to shorten the 
hawser, or to take the tow alongside. She sbould not so incumber 
herself that she cannot navigate according to law, and then suggest 
the inoumbranoe aa excuse for failure sq to do. It is quite oleac 
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;;'û^(^,,ipë,pi;(»fs tiiat^ had' ^e;,beèn iiavigating .in mid rirèr^ the 

< «ataistirBpie woald not liave bccurredjand théi district judge, there- 

xfewe^ |(r»perly held heir in fanlt for thé collision. 

The appllants insist thaii thé T^afisfer was alSo guilty of fault 

. conm);i;tip.g to the collision, Wheu the Emp.iré jçounded Lunatîc 

uPoînlii^eJ^lew a, signal of,t^6 w^istlet.to thç 'ïrâ^sfer, indicating 
aixegiiest that both yesselssbould passj not accor^mg to rule port 
to , port, bpt starboard to starbofi-rd. The Empire claims that 
thÎB . ài^àl tPàs a&sentéâ ïo- the Transf er gîvifig an answering 
siîgnàï ôî two whîstiès; aid'thàt thus, under the rulë laid down in 

.The.Mr'ké and The Sâinmté, 37 Fed. 907, the Bnipife was not in 
fàtiltlfèr cdntinuing on thè cOnrse agreed npon, and the Transf er 

, wâa iïi ianlt for not naTÎgàtiûg in :accordancè wifh the agreement, 
ànd'*È:ëëpiiig to port tJpoti this (J'uestion, however,— viz. what sig- 
nais were sounded by the Transfer? — there is a conflîct of évi- 
dence, the witnesses for the Transfer testifying that she replied, 
not with two whistles, but '^ith an alann signal of three whistles. 
tJpon this conflict the di^lyict judge, who saw most of the witnesses, 
seesms t^o haye found in favor of the Transfer, as he holds her free 
froin'fàtiit, and we are h6t satisfled that his condusion was «r- 
roneQus. 

It îâ no%:,Çdiitefided, that the Transfer was at fault for any faiîure 
to sto|»*âî»j4 back; ndi^ is she to be héld liable for not having a 
etatiëti'ed ïookout, as hër captain saw the Empire at a distance 
sufliôibnt ]^o àllow him to pa^s her saf ely, accordîng to the customary 
rulèa ; éf iiktigation. Had he seen her sooner thàn he did, at any 
time, iit f^ct, before ghè blew her tWo whistle signal, such dis- 
covery 'isr^tild not hâve warranted him in assuming that the Empire 
waS goiiig to try to pass him starboàrd to starboard, because, al- 
thougji'éne passed withih 150 feet'of Lunatic Point, the trend 
of th^ shoi*è is such that hàd she kept on without f urther starboard- 
ing, or pbriéd a little, she would hâve been where she ought to 
hâve béën by the time the vessels réached each other. As an 
earlier vieW of the Emp^ire would not hâve called for any change 
in the navigation of the Trasfer, the failure to discover her when 
she was étill below Lunatic Point in no way contributed to the 
collision. 

The dëçtëe ôf the district court is afflrmed, with interest to the 
libelarits àg^nst the Empire, and costs to the Transfer àgainst 
the Empiré. 



THE SÂALB. 

NORTH GÈRïilAN LLOYI) y. TROUTON et al. 

(Circuit Ootirt of Appeals, Second Circuit September 12, 1894.) 

No.157.''' 

1. OoiiiisioN^STEAM AND Sait, in -Fog— Modekate Spekd. 

A réduction of but 1 knot from a fuU speed of 16 knots la not 
"moderâte speed." Nor is 10 Imots modetate speed, if it does not enâbie 
tbe steamer to avoid a vessel sighted lir her track at a distance of from 
twlce to three tlmea her length. 59 Fed. 716, afflrmed. 
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2, Same. 

A steamer Is bound to reduce speed as soon as sbe enters a fog bank, 
and f allure to do so for a brief space— two to five minutes— puts ber in 
fault for a; resulting collision. 59 Fed. 718, affirmed, 

Appeal froia a decree of the district court, southern district of 
New York (59 Fed. 716) holding the steamship Saale liable to the 
libelants, owners of the cargo laden on the bark Tordenskjold, which 
was sunk by a collision with saîd steamship on August i, 1892, about 
7 p. m., in 43° SI' north latitude, and 56° 4' west longitude. The 
bark was struck on the port side between the fore and main rigging, 
the angle of collision being about seven points between the bows 
of the two vessels. 

William D. Shipman, for api)ellant. 
Harrington Putnam, for appellees. 

Before WALLACE, LA(X)MBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The district judge found that the 
bark, which had been sailing about northwest, changed her course 
to starboard alter hearlng the steamer's whistle, and that, had she 
not so changed, the steamer would unquestionably hâve passed her 
by a good margin without collision. This flnding is supported by 
the eTidence, and fixes the primary responsibility for the collision 
upon the bark. The change of course by the bark was made before 
the steamer sighted her, and did not mislead the latter's officers. 
The libelants, owners of cargo, and therefore not themselves in any 
fault, further contended that the steamship was not, at the time of 
collision, navigating at the moderate speed required by article 13 of 
the international rules of 1885. The district judge so found, and 
further held that the steamer failed to show that this statutory fault 
could not hâve contributed to the collision. The rule cited requires 
that "every ship • * * ghall in a fog, mist, or falling snow, go 
at a moderate speed." That the Saale, whose full speed was about 
16 knots, was going at 15 knots, is conceded. The atmospheric con- 
dition is in dispute on the testimony. Ail the witnesses from the 
bark testify that she had been running in a thick fog for about two 
hours priOr to the time of collision. They were of course unable 
to testify to the atmospheric conditions surrounding the steamer 
until the moment before the catastrophe. The log of the Saale 
reports: "Until 6 p. m., light hazy mist; later, passing fog showers. 
Gave fog signais according to rules. Compartments closed. Placed 
double lookout. At 6 :40 p. m., set englue tel^raph on 'Stand- 
by.' Somewhat invisible. * * * We, on the bridge, were under 
the impression of still being able to see a mile off." The officers of 
the Saale, when called to the stand, corroborated this statement as 
to the impression prevailing on the bridge, but both lookouts, sta- 
tioned on the bow, testified that for about four or flve minutes be- 
fore they saw the bark the steamer was in a fog so dense that they 
could not see more than two or three lengths ahead. No change, 
however, was made in the speed of the Saale until she sighted the 
Tordenskjold, about a minute before collision, at a distance which 
tbe officers on the bridge estimated at from 1,200 to 1,400 feet, and 
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tM Ipokouts and feoatswain (th,e latter standing on tte foredeck) 
^tinmted at f roui a length to a length and a half (440 to 660 feet). 
The helm was at once ordered hard a-port, and thé engine reversed 
a^B^pn as possible. TTiere ia in fact no contention that there was 
any^ igiilure on the part of the Saale to do ail she could to avoid colli- 
sipâiafter sighting, The whistles of the Saalè yrere heard on the 
bârffbut the hark's fog horn, thowgh sounded properly, and at 
regùlàr interrals, tpas not heard on the steamer untiijust as she was 
siglp^ted. We coficnr witiv the district judge in the flnding that the 
fog'V^àsof such density as made titie thirteenth article applicable, 
and ireqùired the Saale to go at "moderate" speed. However free 
from mist the atmosphère may haye been for the hour preceding 
collision, the moment she ran her iiose Into the baiik or jacket of 
fog in which the bark lay hid it becanïe àt once her duty to moderate 
her ëpefed.: The City of Alexandriâ, 31 Fed, 43X; Thé Trave, 55 Fed. 
119. Although the Saale was not in a dense fog until she entered 
the baak in which the bark was enyeloped, we are satisfled from the 
évidence that for a brief spacetbefore sighting — 2, 3, 4, or 5 minutes 
— :both Tessels were moving in a dense fog, and during that titne the 
steamer in no way reduced her speed of 15 knots. Her full speed 
was 16 knots, and the testinkony shows that from full speed it takes 
4 minutes under reversed engines to bring her to a standstill. 
There is no évidence in the case to show within what time or dis- 
tance she can be brought to a standstill from a more moderate 
speed. That ai réduction of bmt one knot from such speed is not a 
compliancé with the thirteentii article, when the atmosphère in 
which the stealner is moving makes such article applicable, is no 
longer open to discussion. Whatever may be the demands of pas- 
sengers, freighters, and postmasters-general as to maintaining the 
highest speed attainable, controUing authority has prescribed that 
speed in a fog shall be moderate; and, however difflcult it may be to 
deflne the word "moderate" with mathematical précision, it is 
abundantly settled by similar authority that a réduction of but 1 
knot from a full speed of 16 is not a compliancé with the rule. The 
Pennsylvania, 19 WaH. 135; The Nacoochee, 137 U. S. 330, 11 Sup. 
et 122; The City of New York, 147 U. S. 72, 13 Sup. Ct. 211. 

We are further of the opinion that, had the steamer been going 
at the moderate speed which the thirteenth article requires, she could 
hâve cleared the bark. The district judge reached the same con- 
clusion. Elaborate calculations are presented by the appellant to 
prove the négative of this proposition on the assumption that the 
steamer, before sighting, was running at the rate of 10 knots. It 
is not necessary to review thèse calculations, since, if 10 knots were 
a speed so great that the steamer could not avoid a vessel lying 
in her track within the space at which she sighted her, — which the 
évidence shows to be from twice to three times her own length, — 
then it was not moderate, under the authorities above cited. She 
should hâve reduced to nine, or even eight, knots, and certainly the 
évidence does not warrant the flnding that at that speed she could 
not hâve cleared the bark. The decree of the district court is af- 
flrmed, with interest and costs. 
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UNITED STATES v. SOUTHBEN PAC. R. CO. ©t aL 

(Circuit Court, S. D. Callfornla. October 11, 1894.) 

No. 587. 

JuKisDiCTiON DP Fedehal COURTS— Suits bt United States to Quiet Titix 
— Nonresidbnt Défendants. 

A suit by the United States to quiet tltle is wlthin the jurisdlctlon of 
the circuit court of tlie district where the land lies, although défendants 
may not be inhabltants of that district, for such a suit is "substantially 
a suit in rem," wlthin the doctrine of cases like Pennoyer v. Neff, 95 U. 
S. 714, and Arndt v. Grlggs, 10 Sup. Ct. 557, 184 U. S. 316, and therefore 
falls wlthin the provisions of section 8 of the judiclary act of 1875, relat- 
ing to service by publication in certain cases affiecting real estate, whlch 
section was expressly contlnued in force by the act of 1887-88. 

George J. Denis, U. S. Atty., and Joseph H. Call, Spec. Asst. U. 
S. Atty. 
Joseph D. Eedding, for défendants. 

BOSS, District Judge. This is a suit in equity brought by the 
government to quiet its alleged title to a large number of town- 
ships, sections, and parts of sections of land situated within this 
judicial district, in which it is alleged the défendants claim an in- 
terest under and by virtue of an act of congress approved March 
3, 1871, entitled "An act to incorporate the Texas Pacific Eailroad 
Company and to aid in the construction of its road, and for other 
purposes" (16 Stat. 573), and to enjoin the défendants from cutting 
or removing from said lands timber, wood, minerais, or other 
valuable deposits. To the bill the Southern Pacific Eailroad Com- 
pany, alleged to be a corporation organized and existing under 
the laws of the state of California; D. 0. Mills and Gerrit L. Lan- 
sing, trustées, alleged to be citizens of the state of California, and 
résidents of the city of San Francisco, of that state; the Central 
Trust Company of New York, alleged to be a corporation organ- 
ized and existing under the laws of the state of New York; the 
Southern Pacific Company, alleged to be a corporation organized 
and existing under the laws of the state of Kentucky; and the 
Colorado Eiver Irrigation Company, alleged to be a corporation 
organized and existing under the laws of the state of Colorado, 
— are made parties défendant. The Southern Pacific Eailroad 
Company, the Southern Pacific Company, and Gerrit L. Lansing 
hâve appeared specially, and flled pleas in the nature of pleas in 
abatement, objecting to the jurisdiction of the court. The plea 
of the Southern Pacific Eailroad Company sets up that it is a 
corporation duly organized under the laws of the state of Cali- 
fornia, and while admitting that it opérâtes a Une of raUway 
through this judicial district, and maintains a ticket and freight 
office and dépôt therein, allèges that it is not an inhabitant of 
this district, but that it has its principal office, habitat, and domi- 
cile in the city and county of San Francisco, state of California. 
The plea of the Southern Pacific Company allèges that it is not 
an inhabitant or résident of this judicial district, but is a corpora- 
v.63F.no.4— 31 
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tion organized and existing under the laws of the state of Ken- 
tucky, an^î-hâting its hafeitàt-'àrid domicile in that state. Th^ 
plea of Gerrit L. Lansing allèges that he does not réside in this 
judicial district, but is an inhabitant and résident of the city and 
county of San Francisco, in the nortbem district of this state. 
Ëach of the défendante so àppearing pray that the suit against 
them be dismisfied for wanl; of jurisdiction. On motion of the 
govemment the pleas wére set down for argument. The question, 
therefore, is -whefher, undèr the facts as alleged in the bill and 
in the pleà$,; 1;he coiirt hâs Jurisdiction to entertain the suit and 
proceed in thè cause. 

The courtj of course, takes judicial notice of the fact that the 
state of California is di\^ided into two judicinl districts. It is fur- 
ther aware of the fact that it is the established law that a cor- 
poration organized in one of the United States, and in that state 
only, cannot be considered a citizenj an inhabitant, or a résident 
of any other state, and that a corporation created by a state in 
"which there are:two or more judicial districts is to be considered 
an inhabitant of that district in which its gênerai offices are sit- 
uated, and in which its gênerai business, as distinguished from 
its local business, is transacted. Railway Co. v. Gronzales, 151 U. 
S. 496, 14 Sup» Ot. 401, and cases there cited. The Southern Pacific 
Railroad Company, and D. 0, Mills and Grerrit L. Lansing, trustées, 
are therefore to be reganded as citizens and inhabitants of the 
northern district of California; the Central Trust Company, as 
a citizen and inhabitant of the state of New York; the Southern 
Pacific Company of Kentucky, as a citizen and inhabitant of the 
state of Kentucky; and the Colorado River Irrigation Company, 
as a citizen and inhabitant of the state of Colorado. And as the 
government is not a citizen or inhabitant of any particular state 
or district, but is everywhere présent within the territorial limits 
of the United States, none of the parties to the suit can be regarded 
as citizens or inhabitants of this judicial district; but the lands 
which constitute the subject of the suit are situated within this judi- 
cial district. By the act of congress of March 3, 1887 (24 Stat. 552), 
as corrected by the act of August 13, 1888 (25 Stat. 433), the cir- 
cuit courts of the United States are given "original cognizance, 
concurrent with the courts of the several states, of ail suits of a 
civil nature, at common law or in equity, where the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value 
of two thousand dollars, and arising under the constitution or 
laws of the United States, or treaties made, or which shall be 
made, under their authority, Or in which controversy the United 
States are plaintifFs or petitioners * * * ;" and, by a subsé- 
quent provision of the sàme section, it is declared: "No civil suit 
shall be brought before either of said courts against any person 
by any original process or proceeding in any other district than 
that whereof he is an inhabitant; but where the jurisdiction ia 
founded only on the fact that the action is between citizens of 
différent states, suit shall be brought only in the district of the 



UNITED STATE3 V. SOUTHERN PAC. fi. CO. 483 

résidence of either the plaintiff or the défendant * * *." It bas 
been held by the suprême court that suits falling within the last 
clause quoted — that is to say, suits in which jurisdiction dépends 
solely upon the diyerse citizenship of the parties — cannot be 
brought in the district of the résidence of the plaintiff unless, where 
there is more than one plaintiff, ail of the plaintifls réside in the 
district, nor, unless ail of the défendants réside in the same dis- 
trict, can suit be brought thçrein, because the statute does not 
confer the right to bring the suit in a district wherein a part 
only of the défendants réside. Smith v, Lyon, 133 U. S. 315, 10 
Sup. et. 303. One of the reasons assigned for that conclusion was 
that the court found, from the history of the législation respecting 
the jurisdiction of the United States courts, a manifest purpose 
upon the part of congress, in passing the act of 1887, as corrected 
by the act of 1888, to restrict, rather than to enlarge, the juris- 
diction of the circuit courts. The reasons which induced the court 
to hold that, in cases where the jurisdiction is founded only on 
the fact that the action is between citizens of différent states, each 
plaintiff must be compétent to sue, and, if there are several de- 
fendants, each défendant must be liable to be sued, or the juris- 
diction cannot be entertained, would seem to apply with equal 
force to that clause of the act of 1887, as corrected by the act of 
1888, which déclares that "no ciril suit shall be brought, before 
either of said courts, against any person, by any original propess 
or proceeding, in any other district than that whereof he is an 
inhabitant." That is to say, each défendant must be an inhabit- 
ant of the district in which he is sued, because the provision of 
the statute quoted expressly so déclares; and, if this provision of 
the statute is the law which applies to and controls the présent 
case, the resuit must necessarily be that the suit cannot be main- 
tained in any district; because the défendants are inhabitants of 
différent districts. Yet the suit was instituted by the attomey 
gênerai pursuant to an act of congress approved March 3, 1887, 
entitled "An act to provide for the adjustment of land grants made 
by congress to aid in the construction of railroads, and for the 
forfaiture of unearned lands, and for other purposes" (24 Stat. 
556), by which the secretary of the interior was authorized and 
directed to adjust, in accordance with the décisions of the suprême 
court, each of the railroad land grants made by congress to aid 
in the construction of railroads, and theretofore unadjusted, and 
by which the attomey gênerai was, upon certain conditions, re- 
quired to thereafter "commence and prosecute, in the proper courts, 
the necessary proceedings to cancel ail patents, certifications, or 
other évidence of title heretofore issued for such lands, and to 
restore the title thereof to the United States." By the act last 
mentioned, congress was not providing for the bringing of suits 
in the absence of a law conferring upon the courts jurisdiction to 
entertain them, nor for the bringing of as many suits respecting 
the same land in as many différent districts as there should be 
diverse claimants thereto. The act of August 13, 1888, as well 
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a.S;>t){iat of March 3, 1887, conferring jurisdiction on the circuit 
eoQrtsj expressly, by the fifth section thereof, continued in force 
Bection 8 of the act of March 3, 1875 (18 Stat p. 472), which pro- 
TideaVas follows: 

"That when, in any Bultt c6mmenced in any circuit court of tlie United 
States^ toienforce any légal or équitable lien upon, or daim to, or to remore 
any Incumbrance or lien or clond upon, the tltle to real or Personal property 
within ttie district where sûCh suit is brouglit, one or more of the défend- 
ants thérein shall not be an Whabitant of, or found within, the said district, 
or shall not voluntarlly appear thereto, it shall be lawful for the court 
to make an order directlng sjich absent défendant or défendants to appear, 
plead, answer, or demur, by s- day certain to be designated, whlch order 
Bhall be served on such absent défendant or défendants, if practicable, wher- 
erer found, and also upoû the person or persons in possession or charge of 
sald property, if any there; be; or where such Personal service upon such 
absent défendant or défendants Is not practicable, such order shall be pub- 
lished in such manner as tb^ cpùrt may direct, not less than once a week 
for six consécutive weeks; àn'd in case such absent défendant shall not ap- 
pear, plead, answer, or den^ur within the time so limitçd, or within some 
further time, to be allowed by the court. In its discrétion, and upon proof 
of the service or publication of said order, and of the performance of the 
directions contained in the same, it shall be lawful for the court to entertain 
jurisdiction, and proceed to thé hearing ^d adjudication of such suit in 
the same manner as If such absent défendant had beSn served with process 
within the sald district; but said adjudication shall, as regards said ab- 
sent défendant or défendants without appearance, afCect only the property 
which shall hâve been the subject of the suit and under the jurisdiction of 
the court therein, within such district. And when a part of the sald real 
or Personal property agalnst which such proceeding shall be taken shall be 
within another district, but within the same state, said suit may be brougbt 
in either district In sald state; provided, however, that any défendant or 
défendants not actually personally nott&ed as above provided may, at any 
time within one year after final judgment in any suit mentioned in this sec- 
tion, enter hls appearance In sald suit In sald circuit court, and thereupon 
the said court shall make an order settlng aside the judgment therein and 
permitting said défendant or défendants to plead therein on payment by 
him or them of such costs as the court shall deem. just; and thereupon said 
suit shall be proceeded with to final judgment according to law." 

It m thus seen that by section 8 of the act of March 3, 1875, pro- 
vision is made for the bringing in, by publication if necessary, 
in any suit commenced in any circuit court of the United States 
to enforce any légal or équitable lien upon or claim to, or to re- 
move any incumbrance or lien or cloud upon, the title to real prop- 
erty within the district where such suit is brought, any one or 
more défendants, whether an inhabitant of the district or not, and 
thereafter, upon the failure of the défendant or défendants so 
served to appear, plead, answer, or demur within the time allowed, 
the court is empowered to entertain jurisdiction and proceed to the 
hearing and adjudication of such suit in the same manner as if 
suçh absent défendant had been served with process within the 
district, provided, however, that such adjudication shall, as re- 
gards such absent défendant or défendants without appearance, 
affect only the property which shall hâve been the subject of the 
suit and under the jurisdiction of the court therein within such 
district The jurisdiction thus conferred by section 8 of the act 
of March 3, 1875, and continued in force by the acts of 1887 and 1888, 
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grows out of the nature of the subject-matter, and is in addition 
to that oonferred on the circuit courts by the flrst section of the 
acts of 1875, 1887, and 1888, the provisions of which do not apply 
to cases over wMch jurisdiction is otherwise conferred upon the 
fédéral courts by reason of the subject-matter. In re Hohorst, 
150 U. S. 653, 14 Sup. Ot 221; In re Louisville Underwriters, 134 U. 
S. 488, 10 Sup, et. 587; Toledo, etc., E, Go. v. Pennsylvania Co., 54 
Fed. 730. In Northern Indiana B, Co. v. Michigan Ont. E. Co., 
15 How. 242, the suprême court said: 

"Wherever the subject-matter in controversy Is local, and lies beyond the 
Umlt of the district, no jurisdiction attaches to the circuit court sitting within 
It An action of ejectment cannot be maintalned in the district of Michi- 
gan for land in any other district Nor can an action of trespass quare 
clausum freglt be prosecuted where the act complalned of was not done In 
the district. Both of thèse actions are local in thelr character, and must 
be prosecuted where the process of the court can reach the locus in quo." 

A suit to quiet title, the object of which is to reach and settle the 
title to land, where provision is made by statute for the bringing in 
of nonresident claimants, would also seem to be local in its nature. 
In respect to such suits, section 741 of the Eevised Statutes pro- 
vides: 

"In sults of a local nature, where the défendant résides in a différent dis- 
trict in the same state from that in which the suit Is brought, the plalntiff 
may hâve original and final process against him dlrected to the marshal 
of the district in which he résides." 

It is, however, strenuously contended by counsel for the défend- 
ants objecting to the jurisdiction of this court that a suit to quiet 
title is one in personam, strictly, and therefore embraced by the 
provisions of the flrst section of the act of March 3, 1887, as cor- 
rected by the act of August 13, 1888; and in support of this con- 
tention much stress is laid by counsel on the case of Hart v. San- 
som, 110 U. S. 151, 3 Sup. Ct 586. In the subséquent case of 
Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct 557, the suprême court 
held that it is iiie established doctrine of that court that a state 
(and, of course, the United States) has power, by statute, to pro- 
vide for the adjudication of title to real estate within its limits, 
as against nonresidents who are brought into court only by publi- 
cation, and that it was not the intention of the court, in the case 
of Hart V. Sansom, 110 U. S. 151, 3 Sup. Ct. 586, to overthrow the 
séries of cases affirming that power; on the contrary, that tke 
court, in Hart v. Sansom, distinctiy recognized it by saying, among 
other things, that: 

"It would doubtless be within the power of the state in which the land 
lies to provide by statute that If the défendant Is not found within the juris- 
diction, or refuses to make or to cancel a deed, this should be done in his 
behalf by a trustée appointed by the court for that purpose." 

And in Arndt v. Griggs it is added: 

"Of course It follows that, if a state has power to brlng In a nonresident 
by publication for the purpose of appointing a trustée, it can in lUie manner 
bring him in and subject him to a direct decree." 
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; : :TheîeouH:^ in Arndt t. Griggs, cited and reviewed the cases uiwn 
tbe 3»ubject at lengthj among others, that of Bosweirs Lessee t. 
Otifi^ 9BfOW. 386, where, sald the OQnrt— 

"Was prèseatèd a Case ôf a bill for a spécifie performance and an accounting, 
aadJk i#hich was a decree for spedflc performance and àccOunting, and an 
adjudication that the amount due on such accounttng should operate as a 
judgment at law. Service, was had by publication, the défendants being 
nonresidents. ^ ïhe valldlty of & sale Under such judgment waS in question. 
The court heïd that portion of the deCrée and the sale made under it void; 
biit, with référence to jurisdictlon In a. iiase for spécifie performance alone, 
made thèse observations: Jurisdictlon is acquired in one of two modes: 
First, as agalnst the persoû of the défendant, by the service of process; or, 
seteond, by a procédure àgainst the propérty of the défendant within the 
jurisdictlon of thé Court. In the latter case the défendant is not personally 
bound by the judètnent beyond the propérty In question, and it is Imma- 
terial whëther thëproceedlng agalnst thé propeity be by ah attachment or 
by bill In chancery.' It must be substahtially a proceedlng In rem. A bill 
for the spécifie exécution of a contract to convey real estate Is not strictly 
a proceedlng in rem, in ordinary cases; but where such a procédure is au- 
thorized by statute, on pubiication, withoùt personaJ service of process, it Is 
substantlally of that character." 

If a bill for the spécifie exécution of a contract to convey real 
estate is substantlally a proceedlng in rem, where, by statute, 
service of process in such suit may be had by publication, it would 
seem that a suit to quiët title to re&l estate is of the same character 
in cases wheijè the statute authoi?lzes a similar service. In the 
case of Pennoyer v. Nefl, 95 U. S. 714, 727-734, in which the ques- 
tion of jurisdictlon in cases of service by publication was con- 
sidered at length, the court, by Mir. Justice Field, thus stated the 
law: 

"Such service -may also be sufflcient in cases where the object of the action 
is to reach and dispose of propérty it the state, or of some interest therein, 
by enforclng à contract or lien resi)ectlng the same, or to partition it among 
différent oWiiers, or, where the public Is a party, to condemn and appropriate 
It for a public purpose. In other words, such service may answer in ali ac- 
tions which are substantlally proceedlngs in rem. * * * It is true that in a 
strict sensé à proceedlng In rem is one talien directly agalnst propérty, and 
has for its object the disposition of the propérty without référence to the 
tltle of Individual claimants; but, In a larger and more gênerai sensé, the 
terms are applied to actions between parties where the direct object is to 
reach and dispose of propérty owned by them or of some Interest therein. 
Such are cases commencéd by attachment against the propérty of debtors, 
or Instltuted to partition real estate, foreclose a mortgage, or enforce a lieu. 
So far as they afflect propérty in the state, they are substantlally proceedings 
in rem, in the broader sensé which we haye mentioned." 

The prînciple of thèse cases, in my opinion, sustains jurisdictlon 
hère, to the estent, at least, of settling the question of the title to 
the lands in dispute. Whether, should the facts warrant it, such 
decree may also include the injunction prayed for by the complain- 
ant, upon the ground that it is but incidental and ancillary to the 
principal relief sought, or under the principle that where juris- 
diction is acquired against the person by the service of process, 
or by a voluntary appearance, a court of gênerai jurisdiction will 
settle thé màtter in controversy between the parties, need not now 
be determined. The pleas and motions to dismiss are overruled. 
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WYLY V. EICHMOND & D. B. CO. 

(Circuit Court, N. D. Georgla. June 14, 1894.) 

No. 1.074. 

Remotal op Causes — Motion to Remand — When too Latb. 

A motion to remand on tlie grovmd ihat the remoral was made after 
the case was to be treated as on trial under tlie state practlce cornes 
too late after more thaa a year lias elapsed, and after the case bas been ' 
transferred by consent to the equlty docket, treated as an intertentlon 
in a pending receivership case, and referred to a spécial master therein ; 
tljere being no question as to the jurlsdictlon of the fédéral court 

This was an action by George A. Wyly against the Eichmond & 
Banville Bailroad Company. Heard on motion to remand to the 
State court 

Glenn & Slaton, for plaintiff. 

Jackson and Leftwich, for défendant. 

NEWMAN, District Judge. This is a moticMi to remand, entered 
a few days ago. The case was removed to this court on the ground 
of préjudice and local influence on the llth day of February, 1893. 
The Eichmond & Banville Bailroad and the Georgia Pacific Bailroad 
Company are in the hands of receivers appointed by this court, and 
were in that situation at the time of removal. A spécial master 
had been appointed in the equity case in which the receivers were 
appointed, to hear ail claims by way of intervention against the re- 
ceivers arising in this district, and suits brought against the corpora- 
tion. By consent of counsel, an order was taken in the above-stated 
case after its removal, transferring it to the equity side of the court, 
and treating it as an intervention in the equity case named, and re- 
ferring it to the spécial master in the equity cause. This order was 
taken on the 23d day of May, 1893. For some reason, unexplained, 
the case has been delayed before the spécial master, and counsel 
for plaintiff now moves to remand it on the ground that it was re- 
moved to this court too late. They say, while it was not actually 
on trial, that substantially, under the ruling and practice in 
the state court, it had reached a stage at which it was treated as 
being on trial. No question going to the jurisdiction of this court 
is raised. The necessaiy diverse citizenship exists, plaintiff is a 
résident citizen, défendant being a corporation of the state of 
Virginia, and the necessary jurisdictional amount is involved. I 
think the motion to remand cornes too late. Of course, if the 
question raised as to the right of this court to retain it was jurisdic- 
tional, and was well taken, no doubt the duty of this court would 
exist to remand at any stage of the proceeding; but, after the pro- 
ceeding noted above has been taken in a removed case, it seems to 
me to be entirely too late, after more than a year has elapsed, to 
raove to remand on the ground that is hère set up. The motion to 
remand will be denied, but the spécial master will be directed to 
speed the case by hearing the same, and making a report to this 
court within 30 days from this date. Let an order be taken to this 
effect, and let the spécial master be notifled of the same. 
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BAILBY T. MOSHBR et al. 
(Circuit Court of Appeals, Elghth Circuit September 10, 1894.) 

No. 418. 

1. BemovaIi of Causes— Fedbral Question — Action againbt Officbm of 
National Bank—Codk Pleading. 

One wbo loaned money to an insolvent national bank sued In a Ne- 
braska state court to recover the amount from the offleers and dlrectors. 
The pétition, whlcb was drawn under the Code, averred that plalntlff 
waa decelvéd as to the bank's condition by false reports to the comptroUer 
of the currency; that défendants loaned excessive amounts of the bank'a 
money to Blngle persons, made large loans to the président and cashler, 
and pald ^iTldeuds when thére were no profits,— ail In violation of the 
national banklng act In conclusion, the pétition averred that, "by rea- 
son of the sevei-al violations of the banklng law as above set forth," de- 
fendants were llable, etc. Beld, that the pétition stated a cause of action 
for violation of the national bank laws, and not a mère action for deceit 
at common law; and that the case was therefore properly removed from 
the State to the fédéral court 

Il Samb— Code Pleading. 

The clauses In the pétition whlch tended to state a cause of action for 
deceit could not be segregated from the other clauses, and held to constl- 
tuta the statement of the cause of action. The plalntlff havlng seen fit 
In hls concludlng averment, to state the légal efCect of the facts set forth, 
cannot complain If hls adversary and the court accept hls own theory, 
especlally when hls pleading Is ambleuous, and wlU support that theory 
as well as pr better than any other, 

& SaME—" PARAGRAPH " DbPINED. 

The word "paragraph," as used In code pleading, means an entlre or 

Intégral statement of a cause of action. It Is the équivalent of "count" at 

common law. It may embrace one or many sentences, but whether one 

or many, It coçstitutes a statement of a single cause of action. 

4, National Banks —Misconduot op Oppicers — Personal Liabilitt— Wnc 

MAY EnPORCE. 

A créditer of an insolvent national bank which has passed into the hands 
of a receiver cannot malntain an action to enforce, against ofilcers and 
dlrectors who hâve vlolated the banklng laws, the Personal llability Im- 
posed by Rev. St § 5239; for thls personal Uability is an asset of the bank, 
belonging equally to ail creditors, and must therefore be enforced by the 
receiver of tiie bank for their benefit In proportion to the amount of thelr 
daims. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

S. B. Pound (Lionel 0. Burr, Richard S. Norval, Benjamin F. 
•Norral, and George W. Lowley, on the brief), for plaintiff in error. 

J. W. Deweese (T. M, Marquett and F. M. Hall, on the brief), for 
défendants in ernor. 

Befor« CALDWELL, SANBOEN, and THATER, Circuit Judges. 

OALDWELL, Circuit Judge. ïhis action was brought in the 
district court of Lancaster county, Neb., by Thomas Bailey, the 
plaintiff in error, against Charles W. Mosher, Homer J. Walsh, 
Rolla G. Phillips, Charles E. Yates, Ellis P. Hamer, Ambrose P. S. 
Stewart, and Richard 0. Outcalt, the défendants in error, and 
removed into the circuit court of the United States for the dis- 
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trict of Nebraska on the pétition of the défendants, upon the ground 
that the suit was one arising under the laws of the United States. 
A motion to remand the cause to the state court was overruled, and 
a demurrer to the complaint was sustained, and final judgment en- 
tered for the défendants; whereupon the plaintifE sued ont this 
writ of error, assigning for error thèse rulings of the circuit court. 
The pétition allèges the plaintifl loaned the Capital National Bank 
of Lincoln $11,500, and seeks by this suit to recover the same from 
the défendants, who were directors of the bank, upon grounds to 
be presently stated. 

We hâve only found it necessary to consider two of the many 
questions discussed in the briefs of counsel. It is earnestly con- 
tended that this is not a suit arising under the laws of the United 
States, but is an action for deceit, with which the national banking 
act has no connection. The soundness of this contention must be 
tested by the averments of the pétition. The pétition states a 
single cause of action, founded whoUy on the alleged misfeasance 
and nonfeasance of the défendants in their capacities as offlcers 
and directors of a national bank. The alleged officiai misconduct 
of the défendants which is relied upon as stating a ground of ac- 
tion is particularly set ont It is alleged that they made false 
and misleading reports as to the condition of the bank to the comp- 
troUer of the currency, by which the plaintiff was deceived and mis- 
led as to the condition of the bank; that loans were made to per- 
sons in excess of the amount which could lawfully be loaned to any 
one person; that they made large loans to the président and cashier 
of the bank, in violation of the banking act, and declared and 
paid dividends when there were no earnings or profits ont of which 
to pay them; that ail of thèse acts were violations of the national 
banking act, and of the duties of the défendants as offlcers and 
directors of the bank under that act; and the complaint concludes 
with the averment that, "by reason of the several violations of the 
banking law as above set forth," the défendants are liable to the 
plaintifl in the sum sued for. In view of the last averment of the 
pétition it is difficult to perceive how the plaintifE eau successfuUy 
maintain that his cause of action dœs not arise under a law of the 
United States. It is said in the brief of the learned counsel for 
the plaintiff in error that, if certain allégations of the pétition state 
a cause of action for a violation of the national banking act, the 
preceding paragraphs state an independent cause of action for 
deceit. A pétition containing a single paragraph eannot be made 
to subserve the purpose of two distinct and dissimilar causes of 
action. Kewaunee Co. v. Decker, 80 Wis. 624. We feel con- 
strained to hold that, properly construed, the pétition contains but 
one paragraph or oount, and states but one cause of action, and 
that the cause of action stated is one for the misfeasance and mis- 
management of the affairs of the bank by the défendants as its 
offlcers and directors. We eannot adopt the view of the plaintiff 
in error, — that those clauses of the pétition which state, or tend 
to state, a cause of action for deceit at common law, should be 
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•egreg^ted from the other clailBèa of the pétition, and held to con- 
fltitate the statement of the cause of action. The court cannot re- 
Ject the allégations of the pétition which do state a cause of action 
under the banking act, for the purpose of converting mère matter 
of inducement or surplusage, contained elsewhere in the pétition, 
into a substantive statement of a cause of action différent from that 
which the pétition in terms déclares to be the f oundation of the ac- 
tion* The plaintifE waa not bound to state the légal effect of the 
facta set ont in his pétition, but, haTing done so, he cannot com- 
plain if his adversary and the court accept and act upon his own 
theory. Especially is this so when the pétition is ambiguous, and 
will support that theory as well as or better than any other. 

In the sensé of the word, as used in code pleading, liere is but one 
parâgraph in this pétition. The term "paragraph," as used in 
code pleading, means an entire or intégral statement of a cause 
of action. It is the equiTalent of "count" at common law. It may 
embraceone sentence or many sentences; but, whether one or many, 
it constitutes a statement of a single cause of action. It is a re- 
quirement of some codes that; if the pétition contains "more than 
one cause of action, each shall be distinctly stated in a separate 
patagràph and numbered" (Code Ark. § 5027); and ail of them 
requirè that each cause of action shall be separately stated and 
numbered. The Nebraska Codé provides that, "where the péti- 
tion contains. more than one cause of action, each shall be separately 
stated and numbered." Oonsol. St Neb. 1891, § 4633, (93). And 
the suprême court of that state, construing this section, hâve said: 
"A plalntiff cannot jumble his causes of action together." Bank 
V. BollOng, 24 Neb. 821, 40 N. W. 411. If, in drafting the pétition, 
the pleader supposed he was stating more than one cause of action, 
he wôuld undoubtedly hâve separately stated and numbered them, 
as required by the Nebraska Code. No one can point out in this 
pétition where the statement of one cause of action ends and an- 
other begins. The plalntiff cannot reform or amend his pétition 
in this court If it were possible to spell out of the averments of 
this pétition, taken separately or together, an action for deceit, the 
court would be precluded from attaching that mèaning to them 
by the positive statement contained in the pétition itself that the 
action is grounded on the "violations of the banking law" therein 
set out. Section 5239 of the Revised Statutes of the United States 
provides that: 

"If the dlrectons of any national banking association shall knowlngly 
Tiolate, or knowlngly permit any of the bfflcers, agents or servants of the 
association to vlolate any of the provisions of this title, ail the rights, priv- 
ilèges and franchises of the association shall be thereby forfelted. • * • 
And in ÇBsea of such violation, every director who partlclpated in, or assented 
to, the same shall be held Uable in his Personal and Indlvldual capaclty for 
ail damages which the association, Its shàrebolders, or any other person shall 
bave BÙétalned in conseauence of such vi(datlon." 

It is obvions that the plaintifE, in the inception of this case, had in 
prtew the enforoement of the défendants' liability under the last 
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clause of this section. Under section 2 of the judiciary act of Au- 
gust 13, 1888, a rem oral cannot be sustained upon a statement, in 
tlie défendants pétition tlierefor, that the suit is one arising under 
tlie laws of tlie United States, but that fact must appear by the 
plaintiff's statement of his own claim. Tennessee v. Union & Plant- 
ers' Bank, 152 U. S. 454, 14 Sup. Ct. 654. In this cause the plain- 
tiiï's pétition does disclose that the cause of action is one arising 
under the laws of the United States. Tennessee v. Davis, 100 U. 
S. 257, 264; Cooke v. Avery, 147 U. S. 375, 13 Sup. Ct 340; Walker 
V. Bank, 5 U. S. App. 440, 5 C. C. A. 421, 56 Fed. 76. 

The pétition shows that the bank of which the défendants are 
ofScers and directors is insolvent, and has passed into the hands 
of a receiver appointed by the comptroller of the currency under 
the national banking act The liability of the défendants, whatever 
it may be, for the acts complained of in the pétition, is an asset of 
the bank, belonging equally to ail the creditors in proportion to 
their respective claims, and cannot be appropriated, in whole or 
in part, by a single creditor to the exclusive pay ment of his own 
claim. It is the policy of the national banking act to secure the 
ratable distribution of the assets of an insolvent national bank 
among ail its creditors. Assuming that the défendants are liable 
in damages for the acts complained of in the pétition, they are 
liable at the suit of the receiver, who is the statutory assignée of 
the bank, and the proper party to institute ail suits for the recovery 
of the assets of the bank, of whatever nature, to the end that they 
may be ratably distributed among its creditors. Rev. St U. S. 
§ 5234; Kennedy v. Gibson, 8 Wall. 498; Bank v. Colby, 21 Wall. 
609; Hornor v. Henning, 93 U. S. 228; Stephens v. Overstoltz, 43 
Fed. 771; Bank v. Peters, 44 Fed. 13. The law will not allow one 
creditor to appropriate the whole liability of the directors to his 
own beneflt. It is well settled that an injury done to the stock 
and capital of a corporation by the négligence or misfeasance of its 
oiRcers and directors is an injury done to the whole body of stock- 
holders in common, and not an injury for which a single stockholder 
can sue. Smith v. Hurd, 12 Metc. (Mass.) 371; Howe v. Bamey, 45 
Fed. 668. The same rule applies to the creditors of a corporation. 
But it is said the plaintiff is not suing as a creditor of the bank, 
or for its mismanagement, but for the fraud and deceit practiced 
upon him through the défendants' report to the comptroller of the 
currency, by which he alone was damaged. As we hâve seen, the 
frame of the pétition will not support this contention. The motion 
to remand was properly overruled, and the demurrer to the pétition 
rightly sustained, upon the ground that the plaintiff is not the 
proper party to sue for the cause of action stated in the complaint 
as we construe it Thèse mlings make it unnecessary to express 
any opinion upon the other questions so fully and ably argued by 
counsel. The judgment of the circuit court is afSrmed. 
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HALIiBTT Y. MOSHBK et al 

(Circuit Court of Appeals, Bigbth Circuit September 10, 1894.) 

No. 417. 

In Error to the Circuit Court of the United Statea for the District of 
Nebraska. 

Henry H. Wllson (Arnott C. Ricljetts, on the brief), for plaintiff in error. 
Charles B. Magoon and 3. W. Deweese (Charles O. Whedon, T. M. Mar- 
quett, and F. M. Hall, on the brief), for défendants in error. 
Before CALDWELL, SANBpRN, and THAYER, Ckcuit Judges. 

CALDWBLL, Circuit Judge. This case la on ail fours with the case of 
Bailey v. Mosher (declded at the présent term) 63 Fed. 488, and the judgment 
of the court below is afflrmed on the authority of that case. 



CENTRAL TRUST CO. OF NEW YORK et al. v. MARIBTTA & N. G. E. 
CO. et aL (MORSE, Intervener). 

(Circuit Court, N. D. Georgia. April 20, 1894.) 

Nos. 488 and 503. 

EqurrY Plbadino— Railboad FoKECLOStiEii! — Intebybntion to Obtain Con- 
struction ov Dbed of Trust. 

The right of certain bonds to partlcipate In the fund to be derived 
from a rallroad foreclosure sale depended upon the construction of a 
certain deed of trust, and it was conceded that such construction should 
be made by the court in which the foreclosure suits were pending, and 
In connection therewith. Beld, that It would seem that a pétition of In- 
terrention was the proper procédure; but, even if it should appear that 
a dépendent original bill was the proper remedy, the court would not 
reject a pleading styled a "pétition of intervention," which contained ail 
the allégations necessary to ralse the question to be determined. 

Thia was a pétition of intervention, filed by Gteorge W. Morse in 
thé foreclosure suit brouglit by the Central Trust Company of 
New York and the Boston Safe-Deposit & Trust Company against 
the Marietta & Nortli (3eorgia Eailroad (Company and others. 

H. B. Tompkins, for plaintiff Central Trust Co. 

Clay & Blair, for défendant Marietta & N. G. R. Co. 

John 0. L^ne, Tully R. Comick, and A. O. Bacon, for intervener. 

NEWMAN, District Judge. This proceeding by pétition of 
George W. Morse is âled in the above-stated case, and is called in 
the papers an "intervening pétition." Tbe petitioner seeks, so far 
as his proceeding is insisted upon now, to hâve a construction by 
this court of a certain clause in a trust deed executed by the Marietta 
& North (îeorgia Railroad Company to the Central Trust Company 
crf New York, the clause being in référence to the exchange of cer- 
tain ârst and second mortgage bonds for a later issue of bonds on 
an extended Une of road called hère "Consolidated Bonds." A 
demurrer has been filed by the Central Trust Company of New York 
to this proceeding on several gronnda. The only one now in- 
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sisted upon is that the petitioner bas not adopted the proper method 
of proceeding to obtain the aid of the court as prayed for. The 
argument is that the proper proceeding is by an original dépendent 
bill. The allégations which are made in the original pétition and 
in the two amended pétitions, taken together, are unquestionably 
suffioient to raise the question of which the petitioner seeks a 
détermination. It is oonceded by counsel presenting the demurrer 
that the relief sought should be granted in this court, and, as I 
understand it, it is even conceded that it should be done in con- 
nection with the suits hère to foreclose the mortgages on the 
railroad, and in which suits the intervention is flled. The alléga- 
tion and the prayer of the pétition being sufficient, and the proceed- 
ing being in this court, where the bill to foreclose the mortgage 
was pending, and where the proceeds of the sale of the property 
must be distributed, the court will not reject it, even if it should 
appear that the petitioner bas improperly named it; and this is 
not at ail clear. The question of construction hère raised involves 
the right of certain bonds to participate in the fund which will be 
derived from the sale of the Marietta & North Georgia Eailway, 
and that fund must be distributed in this court, and by the pro- 
ceeding in which the intervention is filed. The intervention would 
seem to be the proper remedy. A dépendent bill need contain 
nothing.more than is contained in this pétition hère and the two 
amendments, except the prayer for process and service. While 
the demurrer does not raise the question, it is suggested in argument 
that there should be service on the railroad company, and the 
railway company, and, as I understand it, counsel for petitioner, 
agrée to the propriety, if not the necessity, of this, and propose 
to the court to hâve such service made before proceeding further. 
The demurrer is overruled. 



JOHNSON V. RIOHMOND BBAOH IMP. CO. 
(Circuit Court, D. Washington, N. D. August 31, 1894.) 

MOBTGAGE DP COMMUNITY PrOPERTT— FoRHCLOSUEB— JURISDICTIOIÎ OF PARTIES 

— SuMMONS — Service on Absent Wife. 

A husband and wife removed from tlieir community land, on which they 
had given a mortgage, to another state, where they separated. The 
wife remained out of the state, but the husband returned to the land. 
Afterwards there was a decree foreclosing the mortgage, and the return 
of the sheriff showed that service of the summons was made on the 
husband personally, and on the wife by deliverlng a copy to the husband 
at her usual place of abode. Eéld, that the court had jurisdlction of the 
parties, and such decree was binding on the wife. 

This was an action by Maria E. Johnson against the Eichmond 
Beach Improvement (Company to redeem land sold on foreclosure of 
a mortgage. Heard on demurrer to the amended complaint. De- 
murrer sustained. 

Strudwick & Peters, for complainant 

Burkie, Shepard & Woods and Thomas B. Hardin, for défendant 
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iQ^tïffXîBP, , District; Jiifjge (prally). This case waa argued and 
sqbpiit^ on à demflrrér ,to the ameoded complaint TMs is a suit 
ini^flti^ bj^ a woman to redeem from a mortgage certain real estate, 
thie titie tp wWch was acquired by.her hu^band while ske and her 
husband were living togetber in this state, when it was a territory, 
apd which, under the laws of tbe territory, became tiieir community 
property. The mortgage was given for part of the purchase money. 
It appears by the bill of complaint that after the couple had taken 
possession of the land, and lived upon it for a time, and made some 
improvements upon it, they changed tlieir résidence and left the 
territory. After going away, they separated,: and the husband re- 
turned; and when he was within the territory and had a résidence 
hère, default having been made inthe payment of the amount se- 
cured by the mortgage, a foreclosure suit was brought in the dis- 
trict court of the third ijudicial district of Washington territory. 
This coinplainant and her husband were both named as défendants 
in that, foreclosure suit. Â summons was served on the husband 
personally. Sendce of tï^es summons was made on this complainant 
by deliyering a çppy tP; me husband ai her usual place of abode, as 
the sherjiff certifies. 3ir^.jrohnson,;did npt appear in the case, and a 
decree of foreclosure was entered, an4 the property sold. The time 
for rédemption expired. The sale was çonflrmed, and a sheriÊPs 
deed was executed and dçliyered to the purphaser. Seyeral years 
after tïue time for rédemption had expired, this suit was brought in 
this court, by the complainant, to iPedeem the property from the 
mortgage, siie tendering or ofEering.tp pay the full amount of the 
mortgage and interest After the saie of the property, a divorce 
was granted in^ Dakota, rat the suit pf the h.usband. Plaintif? is 
now an ur^marrièd wo:tflan^ She claâms that, by reason of her com- 
munity interest in the property, she had a iTghtto redeem; that 
she is not bound by the foreclosure decree, because the service of 
process was not a légal service, as the place at which the service 
was made was not her actual place of abode at that time. 

On the face of thé record; the service was regular and légal, and 
the court appeared to hâve acquired jurisdiction of ail the parties 
défendant; and, to upset that judicial sale, it is necessary for the 
court to admit evideûcé aliunde to impeach the validity of the 
record of a court of gênerai and superior jurisdiction. The couri; 
is not inclined to pennlt that to be done, uniess the equity of the 
plaintiff is so strong, and hér légal right to do this is so clear, as to 
admit of no doubt. AU the people hâve an interest in preserving 
thè verity of public records, and upholding titles acquired by judicial 
sales. It is subversive of justice to permit titles in which no defeet 
can be discovered by an Inspection of the record to be ripped up and 
inyalidated by proceedings commenced long subséquent. It is my 
î^j)inipn that the sheriflf's rçturn of service, as to the faàt of the place 
■Whére service was made being the usual place of abode of the de- 
féfldant, is not concluàite on the parties. That is a matter of 
which he cannot hâve such personal knowledge as to be able to 
give such évidence in his certiflcate that it ôught to be tegarded as 
condusive; but I think the intent of the law is fulfllled when the 
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retum of the sheriff is so far true that the place at which. service 
was made upon an absent défendant is the légal place of abode; 
and tkat is the case hère. The person to whom the papers were 
delivered for this complainant was her husband. He was the per- 
son to whom the title to this property had been conreyed, and in 
whose name it stood upon the record. He was vested by the law of 
Washington territory with the control and management of that com- 
munity property. He had a right to represent, not only himself, 
but his wife and the community, in the management of that property; 
and parties having a lien upon the property, and a right to bring a 
foreclosure suit, could not be prevented from exercising that right 
by the absence of the wife from the territory, or her concealment, 
so that Personal service could not be made on her. Now, the very 
best that could be donc in compliance with the laws of Washington 
territory was to make the service on her at her place of abode. If 
she was not actually there, although there had been a disruption 
of the family, it was still, until a légal séparation, her lawful place 
of abode, because a wife's légal home is with her husband. It is my 
opinion, therefore, that the service was lawful, and the court which 
rendered this decree had jurisdiction of the parties, and the decree 
is binding on both of them. It is my opinion, also, that the decree 
is binding upon this complainant, upon the principle that not only 
parties, but privies, are bound by the judgments of courts. This 
woman had no separate, independent title to this property; that is, 
no title independent of that of her husband. Whatever interest 
she had in this property was by virtue of being the wife of her hus- 
band, in whom the légal title vested. Her interest in the property 
is not by any public record made to appear. Therefore its existence 
can only be established by proof of her marriage. There is no other 
way in which she can connect herself with this title so as to estab- 
lish any interest in it whatever. She is therefore claiming through 
her husband, and, as I hâve already recited, the husband was, Undor 
the community property laws, manager or trustée of this community 
property at the time the foreclosure suit was commenced and prose- 
cuted. He was the représentative of himself and the community 
and his wife. AU the interests that were involved in that com- 
munity title were represented by the husband, and whatever op- 
erated to divest Mm of the title divested him of that title which he 
held in his capacity as trustée, and carried with it ail interosts of 
whomsoever he was lawfully authorized to represent in that case. 

In the case of Litchfield v. Goodnow's Adm'r, 123 U. S. 549-551, 
8 Sup. et. 210, the suprême court states the rule applicable to 
this class of cases as follows: 

"TJnder the term 'parties,' In this connection, the law Includes ail who are 
dlrectly interested In the subject-matter, and had a right to make a défense, 
or to control the proceedlngs, and to appeal from the judgment. This right 
involves, also, the right to adduce testimony, and to cross-examlne the wlt- 
nesses adduced on the other slde. Persons not having thèse rights are re- 
garded as strangers to the cause. But, to glve fuU effect to the principle by 
whlcb parties axe held bound by a judgment; ail persona who are represented 
by the parties, and claim under them, or in privlty with them, are equally 
«oncluded by the same proceedlngs. We hâve already seen that the term 
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'prÎTltyV [dénotes mutnal or successive relatlonship to the same rights of 
prppçrty, The ground, therefore, upon whlch persons standing In thls relation 
to ïiie lltJgating party ate bound by the proceedings to "whlch he was a pai'ty, 
Is that tbey are identlfied with him In Interest; and, whenever this Identity 
is fonnd to exist, ail are allke concluded. Hence ail privies, whether in estate. 
In blood,; or In law, are estopped from litlgatlng that which is conclusive on 
hlm with whom they are in privity. The corrèctness of this statement has 
been oftén afflrmed by this court (Lovejoy v. Murray, 3 Wall. 1-19, and Rob- 
bins vi Chicago, 4 Wall. 657-673); and the prineiple has been recognized in 
many: cases. Indeed, It is elementary. Haie v. Finch, 104 U. S. 261-205; 
Brooklyn City & N. R. Oo. v. National Bank. 102 U. S. 14r-22; Butterfield v. 
Smith, 101 V. S. 570." 

See, aJso, Plumb v. Goodnow's Adm'r, 123 U. S. 560, 8 Sup. Ot 
216. 

In the argument a good deal of stress was laid npon the point 
that the right of the complainant in this case became extinguished, 
and she is estopped by her own lâches, and it is also contended that 
the suit is barred by the statute of limitations of this state. I dis- 
agree with counsel for the défendants as to both of thèse proposi- 
tions. The time is something less than seven years from the date 
of the sheriff's deed until the bringing of this suit, which is less 
than the time allowed by the statute of limitations for bringing an 
action to recover real estate; and there is nothing on the face of 
the record to show me that there has been any such change in 
the state of the title, or the situation of the parties défendant^ 
as to make it appear that they hare been prejudiced by the delay. 
Now, where there is no préjudice by the delay, I am not willing 
to recognize any period less than the time allowed for instituting 
a suit for recovering real estate to bar a right in «quity on the 
ground of lâches. The statute of limitations of this state is not 
binding upon this court, as a court of equity; and, if it were, the 
period oî time allowed by the statute has not run. The statute of 
limitations would not commence to run against tiie right to redeem 
until there had been an offer to redeem and a refusai, and, accord- 
ing to the bill of eomplaint, it is less than two years since the de- 
fendants in this case refused to consent to a rédemption of the 
property from the mortgage. 

The other points discussed on the oral argument are so inter- 
woren and involved in the main questions as to the validity of the 
servicey and the binding effect of the judgment of the district court, 
that it is unnecessàry for me to make any remarks respecting the 
same. The demurrer to the bill is sustained. 



SUTTON MANUF'G CO. V. HUTCHINSON. 

(Circuit Court of Appeals, Seventh Circuit Oçtober 1, 1894.) 

No. 159. 

L Corporations— iNsoi/VENCT—SAiiE OB' Assets. 

Although the property of a private corporation Isnot charged by law 
with any direct trust or spécifie lien in favor of gênerai creditors, and 
<ilthough such a corporation, so long as It is in the active exercise of its 
functions, may. If not restralned by Its charter or by statute, exercise as 
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full dominlon and control over Its property, havlng due regard to the 
objecta of Its création, as an Indivldual may exercise over his property, 
when it becomes insolvent, and bas no purpose of continuing business, 
tbe power to sell, dispose of, and transfer its estate is not altogetUer 
without limitation. 

2. Same— Lien op Crbditors — Trust. 

When a private corporation is dissolved, or becomes Insolvent, and dé- 
termines to discontinue the prosecution of business, its property is 
thereaf ter affiected by an équitable lien or trust for the beneflt of credltors. 
The duty, in such cases, of preserving It for credltors, rests upon the 
dlrectors or offlcers to whom has been commltted the authority to con- 
trol and manage its affairs. Although such dlrectors and offlcers are not 
technlcal trustées, they hold. In respect of the property under their con- 
trol, a flduclary relation to credltors; and necessarily. In the disposition 
of tbe property of an insolvent corporation, ail credltors are equal in 
rlght, unless préférence or prlority has been legally given by statute or 
by the act of the corporation to particular credltors. 

B. Same— Duty to Suspend Business. 

A corporation Is not required, by any duty It owes to credltors, to sus- 
pend opérations the moment it becomes flnancially embarrassed, or be- 
cause it may be doubtful whether the objects of its création can be at- 
talned by further effort upon its part It is in the Une of rlght and of 
duty when attemptlng, in good faith, by the exercise of its lawful powers 
and by the use of ail legitlmate means, to préserve its active existence, 
and thereby accompllsh the objects for whlch it was created. In such 
a crisis in its affairs, and to those ends, It may accept financial assistance 
from one of its dlrectors, and, by a mortgage upon its property, secure 
the payment of money then loaaed or advanced by him, or In that 
mode protect him agalnst llablUty then Incurred In Its behalf by him. 

4. Samb— Distribution of Assets — Rights op Directors. 

But when a corporation becomes insolvent, and Intends not to prose- 
cute Its business, or does not expect to make further effort to accompllsh 
the objects of its création, Its managing offlcers or directors come under 
a duty to distribute its property or its proceeds ratably among ail credlt- 
ors, havlng regard, of course, to valld liens or charges previously placed 
upon it Their duty is "to act up to the end or design" for whlch the 
corporation was created (1 Bl. Comm. 480); and, when they can no 
longer do so, their function is to hold or distribute the property in their 
hands for the equal beneflt of those entitled to it Because of the ex- 
istence of this duty In respect to a common fund in their hands to be 
administered, the law wlU not permit them, being credltors, to obtain 
any particular advantage for themselves to the préjudice of other credltors. 

6. Same — Mortgage to Crbatb Préférence— Validitt. 

Rev. St Ind. 1881, §§ 4920, 4924 (Kev. St 1894, §§ 6645, 6649), do not cover 
every case of an Insolvent private corporation whlch mortgages its prop- 
erty to secure an antécédent debt due to one of its credltors. The statuts! 
was almed at conveyances or asslgnments of property made with the 
Intent to hinder, delay, or defraud credltors or other persons of their 
lawful demands. It leaves the question of the validity of a conveyance, 
not made with the forbidden intent but simply for the purpose of pre- 
ferring a particular créditer, to be solved by any gênerai recognized 
princlples that are applicable to such a case. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suit by William B. Hutchinson, trustée under the assignment 
made by the Hopper Lumber & Manufacturing Company, against 
the Sutton Manufacturing Company, to set aside a mortgage. Com- 
plainant obtained a decree. Défendant appeals. 
v.63F,no.4— 32 
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Âdâison 0. Harris and J. E. McCullough, for appellant 
Jobn S. Duncan and Charles W. Smith, for appellee. 

Before HARLAN, Circuit Justice, JENKINS, Circuit Judge, and 
BUNN, District Judge. 

HABLAN, Circuit Justice. On the 25th day of July, 1891, in 
the forenoon, the Hopper Lumber & Manufacturing Company, a 
corporation of ludiana, filed for record a mortgage to the Sutton 
Manufacturing Company, a corporation pf Michigan, covering the 
entire stock of the mortgagor company, and every article and thing 
in or about its lumber and coal yard and used in its business. 

The mortgaèe was given to secure the payment of drafts of différ- 
ent amounts drawn at différent times between ifay 21, 1891 and 
July 23, 1891 by the Hopper Lumber & Manufacturing Company 
on the Sutton Manufacturing Company. Thèse drafts aggregated 
f 18,000j and were aecepted by the latter company solely for the ac- 
comniiodation of the drawer. They were ail negotiated and trans- 
ferred, but none of them had matured when the above mortgage 
was executed. 

At the time the mortgage was given, the Hopper Lumber & Man- 
ufacturing Company was insolvent, its liabilitieS exceeding its assets 
by abOut $40,000. The fact of its insolvency was then known or 
oaght to hâve been known to its président, who acknowledged the 
mortgage, and, it is to be presumed, was known or ought to hâve 
been known to his codirectors. And the record leaves no room to 
doubt that the grantor intendéd to suspend ail further prosecution 
of its business immediately upon executing the mortgage. 

During the af ternoon of the same day the Hopper Lumber & Man- 
ufacturing Company executed and filed for record a deed of assign- 
ment conveyîng to William B. Hutchinson ail its property of every 
kind and nature, in trust to be sold and disposed of by him; the pro- 
ceeds, after paying the costs of the deed of assignment and the 
lawful expenses of executing the trust, to be applied ratably to 
creditors of the mortgagor company. 

The deed of assignment purpptts upon its face to hâve been made 
becaûse of the inàbility of the mortgagor company to meet the de- 
mandsof its creditors. 

At the date of the mortgage, James S. Hopper, Henry S. Hopper, 
and Fannie E. Hopper were the directors, James S. Hopper the prés- 
ident and treasurer, and Henry S. Hopper the secretary, of the mort- 
gagor company; and James S. Hopper, Henry S. Hopper, and Ben- 
jamin F. Sutton were the directors, James S. Hopper the président, 
Benjamin F. Sutton the vice président, and Henry S. Hopper the 
secretary and treasurer, of the Stitton Manufacturing Company. 

Of the 600 shares of the stock of the Hopper Lumber & Manufac- 
turing Company of the par value of $25 each, James S. Hopper held 
at the timè of exeeuting the mortgage 510 shares, Henry S. Hopper 
30 shares, Mrs. Elizabeth Sutton 40 shares, and Mrs. Fannie E. Hop- 
per 20 shares; and of the 1,000 shares of the Sutton Manufacturing 
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Cîompanj oï the par value of |25 each, Mrs. Sutton held 220 shares, 
Mrs. Fannie E. Hopper 259 shares, Benjamin F. Sutton 204 shares, 
Walter A. Hopper 120 shares, Henry S. Hopper 120 shares, Mary 
J. Adams 76 shares, and James S. Hopper 1 share. 

James S. Hopper is the husband of Fannie E. Hopper, a daughter 
of Mrs. Elizabeth Sutton and a sister of Benjamin F. Sutton and 
Mary J. Adams. Walter A. Hopper and Henry S. Hopper are sons 
of James S: Hopper by a former wife, who was a sister of Fannie 
E. Hopper and a daughter of Elizabeth Sutton. 

Some question was made in the pleadings whether the mortgage 
was in fact accepted before the flling for record of the deed of as- 
signment to Hutchinson. While that point is not deemed vital in the 
ease, it may be well to state that, in the answer of the Sutton Man- 
ufacturing Company to an amended bill of complaint, it is averred 
that at the time the mortgage was executed, "to wit, before 9 o'clock 
a. m. on the 25th day of July, 1891, the same was then and there 
unconditionally delivered, and ail control over the same surren- 
dered, by the Hopper Lumber & Manuf acturing Company to Henry 
S. Hopper, the secretary and treasurer and financial agent and man- 
ager of the défendant, the Sutton Manufacturing Company, for the 
said défendant company. And as such offlcer, agent, and man- 
ager of said company, the said Henry S. Hopper, then and there act- 
ing for and on behalf of said défendant company, accepted the same, 
and had the same recorded at 9 o'clock a. m. of that day. And that 
as such offlcer, manager, and agent he had then and there full au- 
thority, for and on behalf of said company, to accept said mortgage 
for it and on its behalf." It thus appears that the mortgage was 
surrendered by the Hopper Lumber & Manufacturing Company, rep- 
resented in part by Henry S. Hopper, a director and its secretary, 
to Henry S. Hopper, a director and the secretary, treasurer, financial 
agent, and manager of the Sutton Manufacturing Company; and, 
on behalf of the mortgagee company, he "then and there" accepted 
the mortgage f rom the mortgagor company, in part represented by 
himself as a director and stockholder. The active parties in this 
transaction do not seem to hâve been neglectful of any matter of 
form. 

The présent suit was brought by Hutchinson, as assignée under 
the deed of assignment, to obtain a decree declaring the mortgage 
void as to him and the gênerai creditors, in which event the property 
embraced by it would belong to him for administration under that 
deed. 

On the authority of Lippincott v. Carriage Co., 25 Fed. 577, and 
Howe v. Tool Co., 44 Fed. 231, — ^both of which cases were decided 
by Judge Woods, — the circuit court, the district judge presiding, 
entered a decree setting aside the mortgage. 

We are of opinion that there was no error in the decree. It is 
quite true that the property of a private corporation is not charged 
by law with any direct trust or spécifie lien in favor of gênerai cred- 
itors; and such a corporation, so long, as it is in the active exercise 
of its functions, may, if not restrained by its charter or by statute. 
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exercise as full dominion and control OTer its property, having due 
r^ard to the objecte of its création, a» an individual may exercise 
over his property. But wlven it becomes insolvent, and has no pur- 
pose of continuing business, tàe power to sell, dispose of, and trans- 
fer its estate is not altogether without limitation. 

In Curran v. State, 15 How. 304, 307, the suprême court of the Unit- 
ed States said tliat the assets of an insolvent banking corporation 
"are a f und for the payment of its debts. If they are held'by the cor- 
poration itSelf, and so invested as to be subject to légal process, they 
may be levied on by such process. If they hâve been distributed 
among stockholders, or gone into the hauds of other than bona flde 
creditors or purchasers, leaving debts of the corporation unpaid, such 
holders take the property charged with the trust in favor of credit- 
ors, which a court of equity will enforce, and compel the application 
of the property to the satisfaction of their debts. This has been 
often decided, and rests upon plain principles." So, in Drury v. 
Cross, 7 Wall. 299, 302, in which case ît appeared that a corporation 
had conveyed its property so as to protect its directors against 
liability as indorsers for it, the court, in condemning the conduct 
of the directors, held that it was their duty "to administer the im- 
portant matters committed to their charge for the beneât of ail 
parties interested, and in securing an advantage to themselves not 
common to the other creditors they were guilty of a plain breach of 
trust" Subsequently, in Graham v. Railroad Co., 102 U. S. 148, 161, 
the court, af ter observing that a corporation, if not f orbîdden by its 
charter, could hold property as absolutely as an individual could 
hold property, and that its estate, interest, and possession were the 
same, said that: 

"When a corporation becomes Insolvent It Is so far clvIUy dead that Its 
property may be admlnlstered as a trust fund for the beneflt of Its stock- 
holders and creditors. A court of equl^y, at the instance of the proper par^ 
ties, wlU then make those funds trust funds which. In other circumstaaces, 
are &b much the absolute property of the corporation as any maa's property 
Is his." 

And in Bailway Oo. v. Ham, 114 U. S. 587, 594, 5 Sup. Ct. 1081, 
the language of the court was: 

"The property of a corporation Is doubtiess a trust fund for the payment 
of its debts, In the sensé that when a corporation is lawfuUy dissolved and 
ail Its business wound up, or when It Is Insolvent, ail Its creditors are entitled 
in equity to hâve their debts paid out of the corporate property before any 
distribution thereof among the stockholders." 

See, also, Koehler v. Iron Co., 2 Black, 715; Bichardson's Ex'r v. 
Green, 133 U. S, 43, 44, 10 Snp. Ct. 280. 

There is nothing in Hollins v. Iron Co., 150 U. S. 371, 382, 14 Sup. 
et 127, to which appellaût calls attention, that is at ail inconsistent 
with thèse principles. On the contrary, the court, while reaffirming 
the doctrine that the property of a private corporation is not bur- 
dened with àny spécifie lien or direct trust in favor of gênerai cred- 
itors, obàérved that such a corporation, when it becomes insolvent, 
holds its assets subject to somewhat the same kind of équitable 
lien and trastin favor of its creditors that exist in favor of the cred- 
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itors of a partnership after becoming insolvent, and that in each 
case such lien and trust will be enforced by a court of equity in 
f avor of creditors. 

It is, we think, the resuit of the cases that wlien a private corpo- 
ration is dissolved or becomes insolvent, and détermines to discon- 
tinue the prosecution of business, its property is thereafter affected 
by an équitable lien or trust for the beneflt of creditors. The duty 
in such cases of preserving it for creditors rests upon the directors 
or oflficers to whom has been committed the authority to control and 
manage its affairs. Although such directors and ofBcers are not 
technical trustées, they hold, in respect of the property under their 
control, a fiduciary relation to creditors; and necessarily, in the dis- 
position of the property of an insolvent corporation, ail creditors are 
equal in right unless préférence or priority has been legally given 
by statute or by the act of the corporation to particular creditors. 

In what cases, where the subject is uncontrolled by législation, 
«an such préférence or priority be legally given by a corporation? 
Undoubtedly a solvent corporation, if not forbidden by its charter, 
may mortgage its property to secure the performance of obligations 
assumed bef ore or at the time of the exécution of the mortgage. So, 
a mortgage executed by a corporation whose debts exceed its assets, 
to secure a liability incurred by it or on its behalf, will be sustained, 
if it appears to hâve been given in good faith to keep the corporation 
upon its feet and enable it to continue the prosecution of its business. 
A corporation is not required by any duty it owes to creditors to 
suspend opérations the moment it becomes flnancially embarrassed, 
or because it may be doubtf ul whether the objects of its création can 
be attained by further effort upon its part. It is in the line of right 
and of duty when attempting, in good faith, by the exercise of its 
lawful powers and by the use of ail legitimate means, to préserve its 
active existence, and thereby accomplish the objects for which it 
was created. In such a crisis in its affairs, and to those ends, it 
may accept financial assistance from one of its directors, and by a 
mortgage upon its property secure the payment of money then loaned 
or advanced by him, or in that mode protect hlm against liability 
then incurred in its behalf by him. Of course, in cases of that kind, 
a court of equity will closely serutinize the transaction, and, in a 
contest between gênerai creditors and a director or managing ofBcer 
who takes a mortgage upon its property, will hold the latter to clear 
proof that the mortgage was executed in good faith, and was not a 
device to enable him to obtain an advantage for himself over those 
interested in the distribution of the mottgagor's property. Rich- 
ardson's Ex'r v. Green, 133 U. S. 80, 43, 10 Sup. Ot. 280; Oil Co. v. 
Marbury, 91 U. S. 587, 588. 

Entirely différent considérations come into view when an insolvent 
corporation, having no expectation of continuing its business, and 
recognizing its financial embarrassments as too serions to be over- 
come, mortgages its property to secure a debt previously incurred by 
one of its directors, or, in a gênerai assignment of ail of its property, 
gives him a préférence. To a gênerai assignment by a private corpora- 
tion for the equal beneflt of ail its creditors, including directors, no 
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objection coûld fee madé, becauae it rècognizes the equal right of 
crêditors t» participât©! in the disMltiition of the common fund. 
Such an assignment, Lord Ellenborough said in Pickstock v. Lyster, 
3 Maule & S. 371, 875, is to be referred to an act of duty rather than 
of fraud, and is an act by the assignor that anses ont of a discharge 
of the moral dutles attache^ to his character of debtor to make the 
fund available for the whole body of crêditors. 

The contention of the défendants is that in disposlng of their re- 
spective properties an individual and a corporation were recog- 
nized at common law as haying equal rights; and as the former may, 
in the absence of a statute forbidding it, transfer the whole or part 
of his propçrty with thè intention or with the effect of giving a 
préférence to some of his crêditors to the exclusion of others, so an 
insolyent corporation, when financially embarrassed and not intend- 
ing to continue its business, may make a préférence among its crêdit- 
ors, whœTer they may be, and whatever their relation to the cor- 
poration orto the propérty transferred. If this be a Sound rule, 
it would foUow that directors, being also crêditors, of an insolvent 
corporation, which has abandoned the objecta of its création and 
cça^ed an actiw existence, may distribute among themselves its 
eptire assets, if the reasonable value thereof does not exceed their 
aggregate dema^ds. We cannot acoept this view. In our judg- 
ment, when a corporation becomes insolvent and intends not to 
prosecnte its business, or does not expect to make further effort to 
acçomplish the: objecta of its création, ifts managing oflQcers or 
directors corne uùder a duty to distribute its propérty or its proceeds 
ratably among ail crêditors, having regard of course to valid liens or 
charges previously placed upon it. Their duty is "to act up to the 
end or design" for which thè éorporation was created (1 Bl. Comm. 
480), and when they can no longer do so their fonction is to hold or 
distribute the propérty in theit hands for the equal benefit of those 
cDtitled to it. Because of the esdstencé of this duty in respect to 
ai common; fund in their hands. to be administered, the law will not 
permit them, although crêditors, to obtain any peculiar advantage 
for themselves to the préjudice of other crêditors. This rule is 
iniperatively^ demanded by the principle that one who has the 
possession and control of propérty for the beneflt of others— and 
surely an insolvent corporation, which has ceased to do business, 
hold$ its propérty for the beneût of crêditors — ^may not dispose of 
it for his own spécial advantage to the injury of any of those for 
whom it is hèld. That principle pervades the entire law regulat- 
ing the conduct pf those who hold fiduciary relations to others, 
and, instead of being relaxed, should be rigidly enforced in cases of 
breach of duty or trust by corporate managers seeking to enrich 
themselves at thè expense èf those who hâve an interest equally 
with themselves in the propérty committed by law to their control. 
rt would be difflcult to overstate the mischievous results of a 
contrary nilè, as applied to those intrusted with the management 
of corporate i^toperty. 

As between an inâividual and those with whom he transacts 
business, there is no relation of trust' or confidence in respect to 
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his property that affects hih absolute riglit to dispose of it as to him 
seems fit. He is not bound to dévote his property to any par- 
ticular uses or to the discharge of any particular debts. But his 
entire estate, so far as it is not burdened by himself with liens or 
exempted by law from exécution, may be reached by appropriate 
proceedings, and subjected to sale in satisfaction of his debts. If 
his property is insuffieient at the time of his insolveney to discharge 
ail his liabilities, unpaid creditors may abide their time, and, until 
their claims are barred by limitation, look to any property there- 
after acquired by him. In short, every one contracts with an in- 
dividual upom the basis of his absolute dominion over his property, 
except as its disposition when he becomes insolvent or contemplâtes 
insolveney may be restricted, as in many jurisdictions it is re- 
strlcted, by express statute. 

But the situation is wholly différent in the case of a private cor- 
poration, whose property in the hands of its directors or managing 
agents is, by the law of its being, devoted to the spécial objects 
for which it was created. Because it is so devoted those who take 
it with notice that it is being applied to purposes foreign to the 
objects for which the corporation was established may be com- 
pelled, at the instance of proper parties, to surrender it or to account 
for its proceeds. Eussell v. Waterworks Co., L. R. 20 Eq. 474, 479; 
Studdert v. Grosvenor, 33 Ch. Div. 528, 539, 540. Upon like 
grounds, equity will enjoin the managing agents of a corporation 
from using its funds for objects not germane to its authorized busi- 
ness; and as, in the absence of a statute prescribing a contrary rule, 
creditors of a private corporation cannot look for their security to 
the private estate either of the corporators or of those who man 
âge its property, the only recourse of creditors, when a corporation 
is dissolved or becomes insolvent and ceases to prosecute its busi- 
ness, is the property in the hands of its managing officers. The 
law in effect says to ail who deal with private corporations that 
they must look to its property as the only security for the fulflll- 
ment of its obligations; and, if the law gives this assurance to 
creditors of a corporation, those who are authorized to represent it 
in its dealings with the public, who control and manage its prop- 
erty, and upon whose fidelity and integrity the public as well as 
creditors rely, ought not to be permitted, when the corporation 
becomes insolvent and abandons the objects for which it was cre- 
ated, to appropriate to themselves as creditors any more of the com- 
mon fund in their hands than is ratably their share. If, upon 
becoming insolvent, a corporation should invoke the aid of a court 
of equity for the distribution of its assets, creditors would be paid 
pari passu in ratable proportions. Those, therefore, who hold 
fiduciary relations to creditors, ought not to be allowed, by any 
form of proceeding, or by their own act, after the corporation is 
practically extinct, to appropriate its property for their spécial 
beneflt, to the injury of those who, upon every principle of justice, 
hâve equal rights with themselves. 

Thèse views are fuUy supported by many well-considered cases in 
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addition to tlioâe decided by Judge Woods, and to which référence 
bas been made. Some of them are named in the margin.^ 

The cases cîted on behalf of the appellant hâve not been over- 
looked, but upon careful examination we are of opinion that most 
of them fall short of sustaining its contention. Be that as it may, 
we think the better reason is with the views we hâve expressed. 

Âmong those upon which the appellant relies are Gould v. Eail- 
way Co.; 52 Fed; 680, 681; Brown v. Furniture Co., 7 0. C. A. 225, 
58 Fed. 286; Hills v. Furniture Co., 23 Fed. 432; Buell v. Bucking- 
ham, 16 lowa, 284; Smith v. Skeary, 47 Conn. 53; and Holt v. Ben- 
nett, 146 Mass. 437, 16 N. E. 5. 

Gould V. Kailway Co. does not sustain the position of appellant. 
That case involved, among other things, the validity, as against the 
creditors of a railroad corporation, of a deed of trust executed a» 
additional security to certain stockholders and directors who had 
previously advanced large sums for it, and for the repayment of 
which the company pledged as collatéral security mortgage bonds 
known at the time to be inadéquate as security. But it was the 
best security the company could then give. Subsequently it 
obtained a grant of lands f rom the State, and at a later date, 1884, 
the above deed of trust was given to secure the above loans or ad- 
vances. !Now, the company, when it made the deed of trust, had 
not abandoned, and did not intend to abandon, the prosecution of 
its business. Nor was it hopelessly insolvent. On the contrary, it 
appeared, and the fact is stated in thè report of the case, that "at 
the date of the exécution of the deed of trust the floating debt of 
the company was inconsiderable, and the company continued to be 
a going concem, and to own its road, until it was sold in 1887 
under a deoree foreclosing the mortgage given to secure its flrst- 
mortgagè bonds." The gênerai observations in the opinion in that 
case must, of course, be interpreted in the light of thèse facts, and 
the décision taken as being only that a corporation, although in 
failing circumstances, may, by mortgage, give a préférence to some 
of its creditors, even to directors, if it be done in good faith to meet 
existing demands and to keep it "a going concem." 

iBradley v. Converse, 4 CUff. 375, Fed. Caa No. 1,776; Bradley v. Far- 
frélï, 1 Holmes, 433, 439, 443, Fed. Cas. No. 1,779; Corbett v. Woodward, 6 
Sawy. 403, 417, Fed. Cas. No. 3,223; Adams v. MilUng Oo., 35 Fed. 433; Con- 
solidated Tank-Line Co. v. Kansas City Varnlsh Co., 45 Fed. 7; Stout v. 
MlUing Co., 4 McCraxy, 488, 13 Fed. 802; Haywood v. Lumber Co., 64 Wts. 
639. 26 N. W. 184; Olney v. Land Co., 16 R. I. 597, 599, 18 Atl. 181; Beach v. 
Miller, 130 111. 162, 22 N. B. 464; Roseboom v. Whlttaker, 132 111. 81, 23 
N. B. 339; Richards V. Insurance Co., 43 N. H. 264; Smith v. Putnam, 61 
N. H. 632, 634: Corey v. Wadsworth (Ala.) 11 Soutii. 350;- Robins v, Embry, 
1 Smedes ^ M. 207, 255; Coons v. Tome, 9 Fed. 534; Majr v. Bank, 4 Cold. 
476, 477; H6t(kliis' AppeaJ, 90 Pa. St 76; Sweeny v. Sugar-Reflnlng Co., 30 
W. Va. 433, 4 S. E. 431; Lowry Banking Co. v. Empire Lumber Co., 91 Ga. 
624, 17 S. M. 968; Lyons-Thomas Hardware Co. v. Perry Stove Manuf g[ 
Co., 86 Tel. 148. 24 S. W. 16; Roan v. Wlnn, 93 Mo. 503. 4 S. W. 736; Wil- 
liams V. Jackson County Patrons, 23 Mo. App. 132. See, also, ImprovPTtipnt 
Ca V. Terrell, L. R. 10 Eq. 174; Green, Ultra Vires (2d Ed.) 477, iTtVi Z 
Perry, Trust* (3d Ed.) i 904; 2 Mor. Prlv. Corp. S 803. 
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Brown v. Furniture Co., wMch arose in the state of Michigan, was 
detennined upon the autliority of décisions in tlie suprême court 
of Michigan, particularly Bsak of Montréal v. J. E. Potts Sait & 
Lumber Co., 90 Mich. 345, 51 N. W, 512. It was contended in that 
case that the court should reach a conclusion as upon a doctrine of 
gênerai law, but it declined to do so, holding it to be its duty, when 
the matter was one of doubt, to lean towards the décisions of the 
State court. Hills v. Furniture Co. was also a Michigan case, and 
involved the validity of a mortgage to secure creditors, and to pro- 
tect directors against liability arising from their indorsements for 
the Company. It may be observed that the court, in the latter case, 
considering generally the right of the mortgagor company to give 
the mortgage there in question, quotes from the testîmony of one 
of its oflacers, who, in describing the circumstances attending its 
exécution, said: "We thought we could then, aided by the time 
thus obtained, go on and pay what we owed. We had no idea but 
what our debts would be paid." 

Buell V. Buckingham involved the validity of a sale of property be- 
longing to a private corporation to one of its directors, in discharge 
of its obligation to him. It is sufBcient to observe, in référence to 
that case, as was doue by Judge Woods in Lippincott t. Carriage Co., 
above cited, that in that case there was no évidence that the corpora- 
tior. was insolvent, or that the sale there in question embraced ail 
its property. The case necessarily involved only the question 
whether the sale was void by reason alone of the fact that the pur- 
chaser was a director of the corporation that sold the property. 
Smith V. Skeary does not sustain the broad proposition that an in- 
solvent corporation, which intends to discontinue altogether the 
prosecution of its business, may transfer its property to a director, 
being a creditor, to the exclusion of other creditors. That was a 
case in which directors of a corporation, who were also creditors, 
took Personal property from it in discharge of their claim. But 
the transfer to them was in good faith, in the ordinary course of 
business, and in the honest belief on the part of directors that the 
corporation would be able to meet ail its liabilities, although it ap- 
peared subsequently that the fact was otherwise. In Holt v. Ben- 
nett a creditor of a corporation disputed the validity of a mortgage 
made by it for the beneflt of two of its directors. The court, among 
other things, said: 

"The whole transaction is found to hâve been done In good faIth, wlth the 
Intent to put the corporation on a better footing to go on with its business 
and develop its patents, which were deemed to be valuable. * • * Even If, 
when this deed was made, the property of the corporation, outside of the value 
of the letters patent possessed by it, was insufflcient to pay its debts in full, 
the process patented was honestly believed to be of great value, and indeed 
bas sinee been made successful, although by another corporation. The posi- 
tion of the plalntiff appears to be that a corporation intending In good faith 
to proceed with Its business, and to render the patents available which it 
possesses, cannot pay Its directors money which It has borrowed from them 
in the ordinary course of business without rendering them responsible for 
the amount which they thus receive to any of its creditors whose debts may 
then be owing from it, although not then due and payable. This is quite 
■intenable. The cases cited by the plalntiff which hold that where a corpora- 
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tlon is Insolvfent It cannot make conveyances of Its property In contemplation 
of such lasolvency, for tlie securlty of Its direptors who are also its eredltors, 
tQ,th« ejcclusipn of others, do not requlre erafliination or discussion. They 
hâve no' relation to a case like that at bar.' iSiére was no reason why thls 
cor^ration shouid not conduct its business in thé ordinary manner, even if 
incidentally debts for borrowed money were paid to its directors; thls being 
done falrly, and In its prosecution of Ûae object for which it was fôrmed." 

It is clear that the Massachusetts case is not an authority in 
support of appellant's position, but looks the other way. 

Thls question, so far as we are aware, has not been determined by 
the suprême court of Indiana, under whose laws the mortgagor com- 
pany becamé à corporation. But the appëllant insista that the case 
is covered by the statutes of IndiMia, which provide: 

"AU conveyances or assignments, in writing pp otherwise, of any estate 
in lands, or of goôds, or thlngs in action, every charge upon lands, goods or 
thlngs in action, and ail bonds, contràcts, évidences of debt, judgments, de- 
ci-ees, made or suffered wlth the intent to hinder, delay, or defraud creditors 
or other persons of thelr lawful damages, forfeltnres, debts, or demands, shall 
be void as to the persons sought to be defrauded." "The question of fraudu- 
lent Intent, In ail cases arlsing uhder the provisions of this aet, shall be 
deemed a question of fact." Kev. St. Ind. 1881, §§ 4920, 4924 (Eev. St. 1894, 
§16645,6649). , 

Under this act it has been held that fraud in the disposition of 
property cannot be presumed, butinust be averred and proved, and 
that an insolvent debtor may by mortgage give a préférence to 
some of his creditors, although he may at the time intend by another 
instrument, and at an early day thereafter, to make a gênerai as- 
signment, under the statute, of his property for the beneflt of cred- 
itors. And this principle has been applied even where the preferred 
créditer was the wife of the debtor, the ènly proper inquiry in ail 
such cases being whether the debt secured was a genuine one. Gil- 
bert V. McCorkle, 110 Ind. 215, 11 N. E. 296; Dice v. Irvin, 110 Ind. 561, 
11 N. E. 488; Fletcher v. Martin, 126 Ind. 55, 25 N. E. 886; Shillito 
Co. T. McConnell, 130 Ind. 41, 26 N. E. 832; Hutchinson v. Bank, 
133 Ind. 271, 30 N. E. 952; Puller v. Mehl, 134 Ind. 60, 33 N. E. 
773. 

In our judgment thèse cases hâve no application to the one now 
before us. i The Indiana statute does not cover the whole subject 
of the conveyance or transfer of property in violation of the rights 
of others. It does not embrace every case of an insolvent private 
corporation which mortgages its property to secure an antécédent 
debt due to one of its directors. The statute was aimed at convey- 
ances or assignments of ,property made with the intent to hinder, 
delay, or defraud creditors or other persons of their lawf ul rights 
or demands. A mortgage made in good faith, without intent to 
hinder, delay,,. or defraud other creditors, but for the sole purpose 
of preferring à particular creditor, is not prohibited. The statute 
does not take away the right to give such a préférence where it could 
be lawfully doué acoording to the principles of the common law. It 
leaves the questl&n of the validity of a conveyance not made with 
the forbidden intent, but simply for the purpose of preferring a par- 
ticular creditor, to be solved by any gênerai, recognized principles 



sua;TOK manuf'g co. v.. hotchinson. 507 

that are applicable to such a case. At common law even a gênerai 
asâignment by a debtor oî his entire property for thé beneflt of ail 
Lis creditors, although it interfered with the enforcement by the 
ordinary process of law of the demanda of creditors, was not re- 
garded as hindering or delaying creditors, ' within tbe meaning of 
the statutes against fraudulent convèyances. Eeed v. Mcintyre, 98 
XJ. S. 5Ô7, 509 et seq., and authorities cited. So an assignment or 
mortgage which opérâtes as a préférence of a particular creditor is 
not in itself fraudulent, or a hindrance or delay, within the meaning 
of the Indiana statute, and its validity dépends upon the nature 
and circumstances of the transaction. The case of an insolvent 
corporation, which has no purpose to continue in business, and 
which, in the distribution of its property, gives a préférence to 
one of its directors, being also a créditer, — such préférence being 
given with no intent to hinder, delay, or defraud othet" creditors, — 
is left untouched by the statute. The détermination of such a case 
may dépend altogether upon the flduciary relation sustained by 
the directors to the property and to creditors, and the circumstan- 
ces under which the préférence was obtained. In other words, an 
assignment or mortgage by an insolvent corporation to one of its 
directors, being a creditor, may be invalid either upon the ground 
that it was made with the intent to hinder, delay, or defraud other 
creditors, or upon the ground that it was inconsistent with the 
flduciary relations held by the director to the property or to cred- 
itors. If the flrst ground be not established, — that is, if the fact 
of the fraudulent intent is not prored, — ^it would not follow that 
the second would be overruled. No case has been oited indicating 
that the suprême court of Indiana has relaxed in any degree the salu- 
tary rule that forbids any one holding a trust fund to obtain by 
his own act, or by the act of those associated with him in such hold- 
ing, any peculiar advantage for himself, to the préjudice of those 
interested equally with him in the distribution of such fund. 

In the présent case it appears that two of the directors of the in- 
solvent mortgagor company o:wned nearly 400 out of the 1,000 
shares of the stock of the mortgagee company. The mortgage 
therefore had the efEect to protect their interests in the property 
of the latter corporation against the liability previously incurred 
by its aceepting drafts drawn by the former, and to withdraw the 
property mortgaged f rom its primary liability for the debts of the 
mortgagor company. The case presented is consequently one in 
which an insolvent corporation, recognizing its inability to further 
prosecute its business, and with no hope of recovering from its 
flnancial embarrassments, gives a préférence by mortgage of its prop- 
erty to some of its directors, being also creditors. According to the 
principles we hâve announced, this could not be rightfuUy donc. 

For the reasons we hâve given the judgment of the circuit court 
is affirmed. 
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NOKTH BKITISH & MKKCANTILE INS. CO. v. LATHROP et aL 
LATHROP V. NORTH BRITISH & MERCANTILE INS. CO. 
' (Circuit Court, E. D, Virginia. September 15, 1894.) 

1. Eqotty— Injunction— Cboss Bill— PBEsnMPTioN. 

Where an Ijisurance company procures a temporary Injunctlon In the 
United States court, wliich restrains a policy holder from suing on the 
pollcy until after the timé llmited thereby for such suit, and défendant, 
by cross bill, aslis to recover tlie amount of the loss under the policy, the 
court Mil présume, in determinlng whether such affirmative relief can 
be granted In equity, that, If It dénies such relief, a state court, in which 
an action at law on the pollcy would hâve to be brought, would enforce 
the limitation, notwlthstanding the injunctlon, and defeat recovery. 

8. Same— Jdbisdiction. 

Where an Insurance company brings suit to enjoin an action on a 
pollcy, and procures a temporary restralnlng order, and, after the issues 
are settled and proofs taken, défendant Aies a cross bill, asking to re- 
cover the amount of the loss under the pollcy, on the ground that the 
time llmited by the pollcy for bringîng an action thereon at law has 
expired, suçh affirmative relief wlll not be denled défendant, on the 
ground that hls demand is a légal one, of which equity has no jurisdic- 
tlon., 

3. Same— Jury Thial— WArvEE. 

In such case the Insurer waives the rlght to a jury trial by voluntary 
submission to the jnrlsdiction of a court of equity. 

This was a bîll by tàe North British & Mercantile Insurance Com- 
pany against Kate M. Latfirop, trading, etc., and others, to enjoin 
défendants from bringing an action on an award of appraisers of 
16ss sustained by flre, under a are insurance policy issued by com- 
plainant, etc. Défendant Lathrop filed a cross bill to enforce pay- 
ment of the award, to which complainant demurred. Demurrer 
overruled. 

The original bill hère was a suit by an insurer of flre risks against sun- 
dry parties insûred, of whom one only had an actual Interest In thls resuit. 
The pollcy contalned a provision that It should be entirely void in case of 
fraud on the part of the Insured. A flre occurred; and, In pursuance of a 
provision of the policy, an appralsement was made, and an award rendered 
by two of three appraisers, ûxing the' loss at a certain amount To this 
award the Insurer objected, and filed Its bill on the equity slde of this 
court, charging fraud In the appralsement, and praying the court to enjoin 
the insured from bringing suit at law for the loss ascertalued by the award, 
and from applying for or procuring the sale of any bonds belonging ta 
the insurer on deposit with the treasurer of Virginia, as securlty for satis- 
fying awards made against It for lusses by flre. The bill also prayed for 
disclosure and discovery. One of the judges of thls court granted an order 
temporarily restraining the lUsured from In any manner enforcing, or at- 
tempting to enforce, the award that had been made In their favor,— that is to 
say, from bringing suit at law,— and also from procuring the sale of bonds 
held by the state treasurer in satisfaction of the award. The bill was, 
brought in October, 1892. In the Noveniber foUowing, the answer was flled, 
denying ail the fraud charged, In gênerai and In partlcuiar. The suit went 
on In due course. Pleadings were matured, proofs ail takea and concluded, 
and the case made ready for a final hearing; when, on thé 4th Aprli, 1894, 
the Insured flled a cross bill in this suit, by leave of court, praying affirma- 
tive relief and payment of the amount awarded by the appraisers. It is al- 
leged in the cross bill.among other things,that the Insured had been prevented 
by the temporary restralnlng order of the court from suing at law upon the 
award beyond the limitation of time for so suing stipulated In the policy. 
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and also by the fact that this court, Ijavlng acquired jurlsdiction of the 
question of the validlty of the pollcy which Is the basls of thls suit, has ex- 
clusive jurisdiction of that question. The cross bill further allèges that If 
thls court should merely dlsmlss the original bill, wlthout decreelng the 
payment of the amount of the award, the expense and delay of an action 
at law to recover the money due would be thrown upon the insured; and 
that in such suit the insured would be reslsted by a plea of limitation, 
founded on a provision of the pollcy, forbidding suit after one year from 
the tlme of the flre. The cross bill avers that It is the province of a court 
of equity, havlng charge of a controversy, to do full justice between the 
parties to it; and that it would be contrary to equity, and injurions and 
oppressive to the Insured, for the Insured to be required, at this stage of the 
proceedlngs, to Instltute a separate suit at law to recover what Is due. The 
insurar demurred to the cross bill, relying— First, upon the ground that the 
claim of défendant is of a purely pecunlary nature, soundlng in damages, 
for an alleged breach of contract only, and therefore, under the constitution 
and laws of the United States, cognizable and triable only in a court of com- 
mon law, which this court has no jurisdiction to hear and détermine; and, 
secondly, upon the ground that the claim of the insured under the award is 
subject to a limitation in the pollcy, which limitation is binding upon courts 
of equity, as well as of law. 

Chas. S. Stringfellow, for complainant 

C. V. Meredith, for défendant Mrs. Lathrop 

HUGHES, District Judge (after stating the facts). As to the 
question whether the limitation clause of the pollcy would defeat 
the insured if required to sue at law, it would certainly be compé- 
tent for any other court but this, in which suit at law might be 
brought, to rule in favor of enforcing the limitation. Such court 
would be bound by no other considération in favor of the insured 
than the comity due between courts; but no court can yield its 
convictions as to the force of a contract to any considérations of 
comity. I do not fed that this court has a right to présume that 
another court, in which suit at law might be brought by the in- 
sured, amd the plea of limitation relied upon by tjie défense, would 
necessarily hold that the insurer was estopped from pleading the 
limitatipn. On the contrary, I think this court ought to présume 
the worst, to wit, that the limitation would be enforced. In con- 
templation of such a ruling, it would be contrary to equity for this 
court, after enjoining the insured from suing for a time beyond the 
period of limitation, to send him to a court of law to enforce his 
rights. 

The authorities are very conflictiag on the question whether 
a court of equity, having entertained a suit such as the one under 
considération, through ail its stages, until it is matured for hear- 
ing, and having found it necessary, in order to do full justice be- 
tween the parties, to entertain a cross bill flled by the défendant, 
praying affirmative relief, is debarred from proceeding under the 
cross bill because it aaserts a cause of action originally cognizable 
only in a court of law. Thèse conflicting décisions seem to hâve 
arisen, to a greater or less extent, out of the peculiar and varyùig 
circumstances of the particular cases tried. 

I do not think that there are any cases in the books in which the 
circumstances justifying a court of equity — after a protracted liti- 
gation, which has arrived at a stage for a decree, and full and com- 
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plete justice to ail parties -câiinOt be donc eîtcept by àdmittîng and 
considering a cross biU asking affirmative relief, involving a cause 
of action cognizable by à court of law — ^in retaining a suit, are so 
strong and clear in favor 6f sùcli à course as the case at bar. The 
complainant in the originaJ bill came into court praying that the de- 
fendant mightbe enjoined, fnom suing at law on the award by ap- 
praisers fixing the loss she had sustained. A temporary order was 
at once grantedjdenyiijgto the défendant the privilèges of the 

: Cf)T^rts in the ma,tter of stiing for this loss. This injunction has 
been continued in force until the time within which suit at law can 

' be broiight undèr the poïicy has expired. Gertainly, such a state 
of facts wouldi in ordinary cases, constitute an estoppel upon the 
cqlnplainant against objeôtiûg to the jurisdiction of the court 

.which hehaa made the instrument of such delay, and justify the 
interférence of equity. As to the insured, who exhibits the cross 
bill, praying the affirmative relief to which he believes himself en- 
titled, the very fact of presentîng such a bill is a voluntary sub- 
mission on his part to the jiirisdiction of the court, and waiver of 
the right of trial at law. 

TJnder the gênerai principles of equity practice, the court would 
ùndoubtedly be, not only entitled, but boiind, to entertain such a 
cross bill; and the simple question is whether, under ail the circum- 
stainces of this case, the gênerai principles of equity practice should 
govem, or whether a gênerai rule, giving the right of trial by jury 
îix comnlon-law cases, should be enforced, in defeat of the equity 
jurisdiction. I think that this gênerai rule, denying jurisdiction 
to equity courts in cases cognizable at common law, contemplâtes 
bnly original suits, and that it does not relaté to proceedings arîs- 
injg incidentally in the regular course of equity causes. I think it 
would be à harsh application of this rule to hold that after a 
auit in equity has gone thrôugh pleadings and proofs, and the 
rights of parties hâve been ascertained, and the cause made ready 
for final heâring, a cross bill, necessary to doing complète justice 
between ail parties, should be rejected because it asserts a claim 
cognizable at làw. 

The provisions of the national constitution securing trial by jury 
in civil actions, and preserving the distinction between courts of 
law and eqvfity, hâve for one of their objects the préservation of 
the equity jtirisdiction, and not its destruction. To deny to courts 
of equity the power to enteri;ain cross bills like the one in the case 
at bar would hâve the latter tendency. The constitution of the 
United States, in providing for courts of common law and equity, 
and in protidihg for "trial by jury in suits at common law," evi- 
dently cohteînplates original suits. There is nothing in its gên- 
erai langua^e oh thèse subjects which conveys the idea that in the 
éollateral branches of suits in equity the courts of equity shall be 
debarred from doing fuU and complète justice between litigants 
under any circumstances. There is nothing in its language or its 
spirit to indiéate an intention to take away from equity the dé- 
cision of pecuniary questions arising incidentally in the course of 
equity proceedings. The tendency of such a policy would be to 
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impair the equity jurisdlctioD, and not to préserve it. Congress 
seems to hâve construed the provision requiring trial by jury in 
ail cases at common law as applying only to original suits. Its 
language in the judiciary act (section 723 of the Eevised Statutes) 
is: "Suits in equity shall not be sustained in either of the courts 
of the United States, in any case where a plain, adéquate, and com- 
plète remedy may be had at law." Moreover, the provision guar- 
antying jury trial in ci\il cases is not absolute ia respect to juris- 
diotion, but is one that may be waived by the parties interested. 
It was designed to guard against oppression ; it was the grant of a 
privilège; and therefore ia cases like the présent one, where each 
party resorts to equity, and prays for relief f rom the court of equity, 
each party waiving the right of trial by jury, the resort to a 
common-law court need not be enforced. "Cessante ratione, cessât 
et ipsa lex." The suprême court of the United States, in the course 
of its opinion, in the case of Scott v. Neely, 140 U. S. 109, 11 Sup. 
Ot 712, says, passim: 

"The constitution. In Its seventh amendment, déclares that în sults at 
common law, where the value In controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved. In the fédéral courts this right 
cannot be dlspensed with, except by the assent of the parties entitled to it." 

The pleadings in this cause show that both parties to the suit 
hâve not only assented to the equity jurisdiction, but hâve volun- 
tarily invoked it. The demurrer must therefore be overruled. 



MILLS et al. (RIDER, Intervener) v. MILLS. 

(Circuit Court, D. Oregon. March 30, 1894.) 

No. 1,910. 

Phopertt Subject to Trust— Pohchase by Trustée. 

The purchase by a trustée, f rom the cestui que trust, of the property 
which is subject to the trust, Is not Interdlcted by the statute of Oregon, 
and will be upheld by the court where no advantage was taken of the 
fiduclary relation, no fraud was practiced, and the considération was 
adéquate. 57 Fed. 873, affirmed. 

The following opinion was rendered upon a rehearing in this 
case. The former opinion in the case will be found fully reported 
in 57 Fed. 873. 

Frank V. Drake, for plaintifiEs, 

N. B. Knight, for défendant. 

GILBERT, Circuit Judge. A rehearing was ordered in this case 
upon the question of law passed upon by the court in the former 
opinion, regarding the power of the défendant, Fred H. MiUs, 
to deal with Warren Mills conceming the property belonging to 
an estate of which he was then the administrator. Upon reargu- 
ment of that question, and considération of the autborities pre- 
sented by the respective parties, I am convinced that the views 
of the court upon that question, as contained in the original 
opinion, are correct. This is not the case of an administrator 
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buying at his own sale, which is interdicted by the statute of 
Oregpn. It is rather the case of a trustée purchasing from a ces- 
tui que trust the property whîch is the subject of the trust. In 
such a case the transaction would be upheld by the court, pro- 
vided there was no advantage taken of the flduciary relation, no 
fraud was practiced, and the considération was adéquate. It 
is claimed in this case, however, that the eyidence shows the con- 
sidération to hâve been inadéquate. The priée which Fred H. 
Mills promised to pay Warren Mills for the personal property was 
$3,800- That was to cover the whole title to the personalty. 
Warren Mills claimed to be the owner of one undivided half of the 
personalty by virtue of his father's will. Shortly before the trans- 
action by which he sold to Fred H. Mills, he had purchased the 
other half from J. B. Kider, who had ôwned the same jointly with 
Warren Mill's father. It is impossible to believe from the évidence 
that Warren Mills was not acquainted with the value of the 
property that he was selling to Fred H. Mills. He had seen the 
property; he had had it inyentoried some time before; but the 
most significant fact is that he had purchased an undivided half 
from J. B. Bider, a man who had owned and been in possession 
of thé property, and was aware of its value. In buying out the 
interest of J. B. Bider, Warren Mills undoubtedly considered and 
discussed the value of the interest he was buying, and satisfled 
himself that the price he was paying was proportionate to that 
value. One witness, William M. Kider, testifles that the value 
was more than twice the price at which the property was sold 
to Fred H. Mills, In his pétition for leave to intervene, how- 
ever, he places the value at $4,000. There is no other witness that 
testifles that the value was any greater than $3,800. The values 
afflxed to the property by William M. Bider for the horses and 
cattle seem to me fancifui priées, in the absence of any showing 
that the stock was différent from ordinary cattle and horses. It 
is likely, moreover, that in this transaction Warren Mills was in- 
tending to favor his cousin, who stood very high in his esteem. 
He had the right, if he chose, to make a présent to Fred H. Mills 
of his interest in the estate, and the parties to this suit can hâve 
no greater right to ignore the transaction, or set the same aside, 
than Warren Mills himself would hâve had if he were still living 
and prosecuting this suit. A considérable portion of the argument 
of counsel for the complainant seems to be based upon the fraud and 
inequity of the conduct of Fred H. Mills, subséquent to the death 
of Warren Mills; but, in deciding whether or not the title to the 
personalty passed to Fred H. Mills, the court regards only the 
transaction between the parties at the time. If Fred H. Mills ac- 
quired a title to that property by purchase from Warren Mills, 
there is no principle of equity which would authorize the court to 
say that he bas forfeited his rights by wrongful acts since done. 
Ooncerning the purchase of the McCollum lease, however, I am 
inclined to the view that that transaction should be set aside. Fred 
H. Mills claims to hâve paid for that lease $800 in cash. I 
am of the opinion that his testimony in that regard is untrue; 
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that h* had no moriey, and paid no nloney to Warren Mills in con- 
nection with thé transaction; and to that citent the decree here- 
tofore ordered will be modifled. The principles applicable to the 
■aie of the personalty apply also to the lease of the reaJty. For 
that lease the défendant was to pay f 1,000 annual rent There is 
no intimation that the amount of the rent is inadéquate, or that 
the contract of lease was procured by unfair means. By the cov- 
enants of the lease it is provided that the rights of the défendant 
thereunder may be forfeited, and the lease canceled, for nonpaj;- 
ment of rent 



MERCANTILE TRUST CO. T. ATLANTIC & P. R. CO. 

(Oircnit Court, S. D. Callfomla. September 26, 1894.) 

No. 584. 

L Tblbgkaph Companies— Ebkction op Linb on Bailroad Rioht of Wat— 

MlLITAKY AKD POST ROADS. 

A telegrapli company which is embraced within the terms of the act of 
July 24, 1866 (Rev. St $ 5263), and has accepted Its provisions, is entltled, 
by the terms thereof, to erect a Une of telegraph upon a railroad right of 
way granted by congress ont of the public domain, subséquent to the date 
of that act, and declared by the granting act to be a military and post 
road of the United States; subject, however, to the condition that the 
telegi-aph line be so constructed as not to interfère with ordinary travel 
on tho railroad. 

S, Intervention in EqtriTT. 

The alleged rlght of a telegraph company to build a telegraph line ujwn 
the right of way of a railroad company whose property is in the bands 
of the court's receiver pendlng foreclosure may properly be presented and 
enforced by intervention in the foreclosure proceedlng. 

8. Samb— Calipornia Statutb— Fédéral Coorts. 

The Californla statute relatlng to interventions has no application to 
Interventions la railroad foreclosure proceedings pending in a fédéral 
court, 

This was a pétition of intervention filed by the Postal Telegraph 
Cable Company in the suit brought by the Mercantile Trust Company 
against the Atlantic & Pacific Railroad Company, the object of the 
intervention being to enforce an alleged right of the telegraph com- 
pany to erect a line of telegraph upon the railroad company's right 
of way. Heard on demnrrer to the pétition of intervention. 

Lamme & Wilde and Frank J. Loesch, for Postal Tel. Cable Co. 
B. B. Carpenter and H. D. Estabrook, for respondent 

EOSS, District Judge. In this cause the Postal Telegraph Cable 
Company flled a pétition setting forth that It is a corporation organ- 
ized January 25, 1886, under and by virtue of the laws of the state 
of New York, for the purpose of owning, constructing, using, and 
maintaining Unes of electric telegraph within and also beyond the 
limits of that state; that, under its articles of incorporation, the 
petitioner may, by its line or lines of telegraph, connect each and 
every city, town, and village within the United States where a post 
office has been established, and each and e\erj such city, town, and 
v.63F.no.4— 33 
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viilafétiàj'^ysaid articles of incorikwaJtibn, designated as a point 
tp'beic®H»ected by telegraph; that after its incorporation, and, to 
wit, QW liie etài day of April, 1886, tke petitioiïer ffled its written 
accejptancë 'Wità the postmastér gênerai of the restrictionB and ob- 
ligations required by section 5263; of the Eevised Statutes of the 
United States, hereinaltér set otit^ and thereby acquired tbe right 
to, among other things', constnict, maintain, and operate Unes of 
telegrapb, throTigh and over ànypoiJtîon of the public domain of 
the United StàteS) and over and al<Hig any of the military or post 
roads of the United States; that it owns, and has constructed, and 
now uses and maintains, lines of telegraph in the United States 
Connecting nearly aU. of tlie principal cities east of the Eocky moun- 
tains with each other, àndhàs open ànd maintains over 3,000 tele- 
graph offices, between alliof which offices, when required by any 
of the offlcers of the United States, it transmits govemment tele- 
grams at rates annually fixed by the postmaster gênerai; that it 
is now eriga^ed in conatrncting a main or trunk telegraph line from 
La Junta, polo, (where it connecta witii its easitem lines), via Al- 
buquerque, îî. M., on the Atlantic & Pacific Railroad, through New 
Mexico, Arizoma, and CaUfprnia, to Mojave, in this state, there to 
connect with the Pacific t'ostal Telegraph Company's lines in Cali- 
fornia; that its line of telegraph has been erected and constructed 
on the right of way of said Atlantic & Pacific Railroad from Mitchell 
Station, in New Mexico, to the Arizona territorial line, under and by 
virtue of a decree of the district court for the second judicial district 
of New Mexico, entered upon petitioners pétition, in the case where- 
in the Mercantile Trust Company is complainant, and the Atlantic 
& Pacific Railroad Company is défendant; that petitioner's line of 
telegraph from the New Mexico and Arizona boundary line is now 
being erected. and constructed upon the right of way of the Atlantic 
& Pacific Railroad Company under and by virtue of a decree of the 
district court for the fourth judicial district of Arizona, entered 
upon a like pétition in that jurisdiction; that by an act of congress 
approved July 27, 1866, incprporating the Atlantic & Pacific Rail- 
road, said railroad was grànted, among other things, a right of way 
200 feet wide through ail public lands, and such additional public 
lands as it might flnd necessary for station buildings, or workshops, 
dépôts, machine shops^ switches, side tracks, tumtables, and water 
stations, and that it was àlso declared by the act of Jxily 27, 1866, 
that said Atlantic & Pacifie Railroad, or any part thereof, shall be 
a post road and military route, subject to the use of the United 
States for postal, military, naval, and aU other govemment service; 
that the Atlantic & Pacific Railroad, as constructed and now oper- 
ated, from the Calif ornia staf e Une, at the point known as the 
"Needles," in San Bemardino county, to Mojave, in Kern county. 
Cal., was constructed upon, through, and over pubUc lands of the 
United States;' and that tbe said right of way occupled, controlled 
and owned by said railroad Company is of the width of 200 feet 
throughout its èntire length in Calif ornia. 
The pétition further allèges that the petitioner is about to com- 
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mence the construction of its said line of telegraph in the state 
of California, from the Needles to Mojave, and désires and claims 
the right to constroct its said line of telegraph under the power con- 
ferred upon it by its charter, and under the laws of the United 
States and of California, upon the right of way of the said Atlantic 
& Paciflc Eaiiroad from the Needles to Mojave, said line to be so 
constructed and maintained by petitioner as not to interfère with the 
usual and ordinary opération and maintenance of said railroad. The 
petitioner further allèges that the construction, maintenance, and 
opération of said telegraph Une would be of great beneflt to the re- 
ceivers of the Atlantic & Paciflc Railroad and to said railroad Com- 
pany, in that petitioner is now paying, and must continue to pay, 
to the receiyers or the owner of such railroad, large sums of money 
for the transportation ol telegraph pôles and pther materials needed 
to construct and maintatn the line, and wUl give to the railroad 
additional telegraph facilities; that it is usual and customary for rail- 
road companies to extend to a telegraph company, constructing 
telegraph lines upon the railroad rights of way, material aid and 
assistance, by fumishing freight trains with cars to carry telegraph 
material, and distributing the same between stations along the line 
of construction as the material may be needed, and to aid in other 
ways to expeditiously and economically construct such lines and 
repairs; that, by reason of the natnral obstacles to be overcome in 
the country traversed by the Atlantic & Paciflc Eaiiroad in this state, 
petitioner needs, and will need, iu order to expeditiously construct 
its line of telegraph, the aid of said receivers in fumishing said 
facilities for distributing telegraph lines, material, and the addition- 
al requirement of fumishing such petitioner and its employés with 
water for their necessary use, petitioner alleging that, at many 
places and between long distances on said railroad, the water 
is owned and controlled by said receivers. Petitioner further al- 
lèges, upon information and belief, that the said deseribed aid and 
facilities hâve been furnished, and are being furnished, by the re- 
ceivers to the Western Union Telegraph Company, which claims 
to own and operate, in connection with the said Atlantic & Paciflc 
Eaiiroad, a telegraph line upon the said railroad right of way in the 
state of California, as hereinbefore deseribed. The petitioner fur- 
ther allèges that it has notifled the receivers of the Atlantic & 
Paciflc Company that it desired to erect and construct its telegraph 
line upon said deseribed railroad right of way in the state of Cali- 
fornia from the Needles to Mojave, and desired to hâve extended to 
it the aforesaid aid and facilities, and that for said right of way, 
and for such aid and facilities, petitioner was ready and willing, and 
offered, and in the pétition oflEers, to pay to said receivers just com- 
pensation, and requested said receivers not to interfère with the 
érection of petitioner's telegraph line upon said right of way; but 
that the receivers refused, and do refuse, to allow the petitioner to 
construct its telegraph line upon said right of way in the state of 
California; and that they refused, and still refuse, to furaish to pe- 
titioner such aids and facilities, alleging and giving as a reason for 
such refusais the existence of a certain contract in writing, entered 
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into^oiî, the Ist day of June, 1872, between the Atlantic & Pacific 
Ea&oaâ, Company and the Western Union Telegraph. Company, a 
«orpocation of the state of New York, for the construction and main- 
tenance of a telegraph line for the joint use of said two companies, 
the ninth clause of which contract the petitioner allèges reads as 
follows: 

"Ninth. The said railroad company further agrées to graût vue said tel- 
egraph. «Knpany, as far as it bas the right and power so to do, the exclu- 
sive right of way for telegraphiç purposes on and along the line of Its 
rcad, and will not permit any other person or corporation to construct a 
line or Unes of telegraph along ^d railroad, nor, in any case, will it f ur- 
nlsh tb sucli other person or corporation f àeilities, aid, or assistance in con- 
stnictihg or maintalning such competing Unes which it may lawfully with- 
hold." 

The pétition further allèges that by said contract of June 1, 
1872, facilities are extendéd by said Atlantic & Pacific Railroad 
and said retielvers to the Western Union Telegraph Company which 
are by siaïd railroad company àiid by said receivers denied to the pe- 
titioner ùiider like conditions and circumstances; that the receivers 
aver tlia;t but for the existence of the aforesaid contract of June 
1, 1872, thfey would grant to petitioner the rights claimed by it for 
a just and reasonable compensation, to be agreed upon between 
them; and they pray for an order or decree of the court directing 
the receivers to accord to the petitioner the alleged rights and 
privilèges. 

In response to the pétition, the counsel for the receivers ap- 
peared, and stated in open court that by reason of the contract of 
June 1, 1872, between the Atlantic & Pacific Railroad Company 
and thei Western Union Telegraph Company, they would authorize 
the attomeys of the Western Union Telegraph Company to appear 
for and contest in the name of the Atlantic & Pacific Railroad 
Company the intervening pétition of the Postal Telegraph Cable 
Company; and, accordingly, the attomeys of the Western Union 
Telegraph Company flled, in the name and on behalf of the Atlantic 
& Pacific Railroad Company, a demurrer to the intervening pétition, 
upon thèse grounds: (1) That the court is without jurisdiction 
to entertain or grant the prayer of intervener's pétition in the sum- 
mary manner proposed. (2) For that the pétition of intervention 
raises issues whoUy f^reign and collatéral to those involved in 
the original suit of The Mercantile Trust Company v. The Atlantic 
& Pacific Railroad Company, and shows no right, title, or interest 
in or to the snl^ject-matter of the original suit opposed to either 
of the parties tb such suit, or both of them. (3) For that there 
is a defect of parties, it appearing from the pétition that the 
Western Un^qç Telegraph Company has, or claims to hâve, rights 
which would be affected by the order sought; furthermore, that 
it appears from the pétition that the right Of way of the said 
several railroad compaiiies is at least in part over and through 
private grounds; and that an additional burden or servitude placed 
upon said right of way would entitle the owners of abutting 
property to a hearing and compensation; and that ail of said 
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abutting owners to be so affected are necessary parties to the 
détermination of tbis matter. (4) For that it is beyond the scope 
of the duties or powers of the receivers to grant, bargain, or sell 
any portion of the right of way, or to fasten upon the same any ad- 
ditionaJ burden or servitude. (5) For that it is beyond the powers 
or jurisdiction of the court, by interlocutory order or other inter- 
locutory or collatéral proceeding, to authorize the court receivers to 
sell, bargain, or convey any portion of the right of way of said rail- 
road Company, or to incumber the same by any additional burden 
or servitude for years or in perpetuity.' (6) For that it appears f rom 
the pétition that the Western Union Telegraph Company had paid 
a considération to said railroad company for the faithful observance 
of ail the tenus of the contract between it and the Atlantic & Pacific 
Eailroad Company, including the coTenant and provision complained 
of by the pétition, and that there is in the pétition no offer to pay 
or refund to the Western Union Telegraph Compauy the said con- 
sidération, or any part of it. (7) For that the intervening pétition 
does not state facts sufficient to constitute a cause of action. 

The suit in which the intervening pétition was flled was brought 
by the Mercantile Trust Company of New York, as the holder in trust 
of certain bonds issued by the défendant railroad company, to fore- 
close a mortgage given as security for their payment, and to obtain 
the appointment of a receiver of the mortgaged property pending 
the litigation. The suit was therefore one in equity; and the Oali- 
fornia statuts respecting intervention, relied on in support of the 
demurrer, does not, I think, hâve any application to the présent pro- 
ceeding. The property in question being in the hands of the 
ofBcers of the court, there is no more apppopriate way in which to 
présent the alleged rights of the PostaJ Telegraph Company than 
by an intervening pétition. A similar practice has been several 
times sustained by the suprême court. Vault Co. t. McNulta, 153 
U. S. 554, 14 Sup. et 915; Krippendorf t. Hyde, 110 U. S. 276, 
4 Sup. et. 27; Joy v. City of St. Louis, 138 U. S. 1, 11 Sup. Ot. 243. 
See, also, High, Rec. §§ 254, 255; Kennedy v. Railroad Oo., 3 Fed. 97. 

The primary right claimed by the petitioner is the right to erect 
a Une of telegraph on and along that portion of the right of way over 
the public domain extending from the Needles to Mojave, in this 
judicial district, granted to the Atlantic & Pacific Railroad Com- 
pany by the act of congress of July 27, 1866, entitled "An act 
granting lands to aid in the construction of a railroad and tele- 
graph Une from the states of Missouri and Arkansas to the Pacific 
coast" 14 Stat. 292. By that act the Atlantic & Pacific Railroad 
Company was incoi^porated, and authorized and empowered to lay 
out, locate, and construct, furnish, maintain, and enjoy a continuons 
railroad and telegraph Une, with the appurtenances — 

"Beglnnlng at or near the town of Sprlngfleld, In the state of Missouri, 
thence to tbe western boundary line of said state, and thence by the most 
ellglble railroad route as shall be determined by said company to a point 
on the Canadian river; thence to the town of Albuquerque, on the river Del 
Norte, and thence by way of the Aqua Frio, or other suitable pass, to the 
headwaters of the Colorado Chlquito, and thence, along the 35th parallel 
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'Of latitude; as near a» may be- &>vnj# most suItaWe for a raUw;ay route, to 
the. Colorado rlvw, at suçh point as may be selected by such coinpany for 

,<a*âsing; thence, by thé lïïost î«racticàblé and èllgible route, to the Pacific 
[océan]." 

IJjf the second section pf Jthe açtit was enacted: 

'^'ipiat the rlgbt of way tjirftîigh tbe public lands be, and the same Is, 
herèby grantéd to the sald 4.tla,ntic & Pacific Railroad Company. Its suc- 
cessora and assigna, fol: the construction of a railroad and tèlègraph as pro- 
posèa.''*' ♦ * Sàld way is Irmûted' to such railroad to tlie extent of 100 
feet;la;wldth on each side ôf said railroad where it may pass through the 
pnWic dW^ï^' including alli necessary grounds for station buildings, worlc- 
shops^ dépôts, machine shops, switçhes, siûe-tracks, tum-tables, and water 
staOonà • * *" 

Tlie ejeTentb. section pf tiie act provided that said Atlantic & 
Pacific Êailroadshall be a post ppute and military road, subject 
to tueuse of the United States for postai, military, naval, and ail 
otherjgOTernment .service, and aJso subject to such régulations as 
congress may impose restricting the charges for such government 
transportatlon. At the tiipe of the incorporation of the Atlantic 
& P^Qific Railroad Company, and of thje above^mentioned grant 
to it, there was, and ever since has been, in force, the act of con- 
gress of July si, 1866, incorporated into the Eevised Statutes as 
sectiftn S263,vKhiçh reads as follows: 

"Any telegraph Company nOw opganized, or wblçh may hereafter be organ- 
ized, under the laws of anysta^e, shall hâve the right to construct, main- 
taln, and operaté Unes of telegraph through and over any portion of the 
public domain of the United States, over and along any of the military or 
post roads of the United States which hâve bèen or may hereafter be de- 
elared ; sucii by lawi, «md over, undèr, or across the navigable streams or 
waters of the United States; but such Unes of telegraph shall be so con- 
structed and maintalned as not to obstruct the navlga.tion of such streams 
and waters, or interfère wlth ôrdlnary travel on such military or post roads." 

That act has been the subject of considération in several cases 
relied oh in support of the démurrer; among them, a case decided 
in 1888, by Judge Allyn, of the second judicial district of the then 
territory of Washington, a pamphlet copy of whose opinion I bave 
been favored with. That was a suit for an injunction brought by 
the Pacific Postal Telegraph Cable Company against the Northern 
Pacific Kailroad Company et al., to restrain that company from inter- 
fering with the construction by the postal company of its line of tele- 
graph along the light of way of said railroad company from KaJaraa 
to Tacoma. A portion of the right of way there in question was 
obtained by the défendant Northern Pacific Kailroad Company under 
and by virtue çf its grant by congress of July 2, 1864, which grant, 
in respect to thé right of way, and in respect to the route being ma de 
a post and mUitiary road, was precisely simUar to that made to the 
AÔantic & Pacific Eailroad Company. It was there distinctly held 
that a telegraph Company embraced by the terms of section 5263 of 
the Eevised Stat;utes, and which accepted its provisions, is not there- 
hj granted the right to construct a line of telegraph along that 
portion of thé right of way of the Northern Paciflc Eailroad Com- 
pany granted to it by the act of Congress of July 2, 1864. The 
court in that case concluded that the portion of lie right of way 
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acquired by the Northern Pacific Railroad Company by virtue of ita 
congressional grant occupied the same position as that portion of it 
acquired by purchase from private persons, and that in respect to 
each portion of the right of way the railroad company's right was 
absolute and exclusive. If so, it followed, of course, that no part 
of it could be taken without compensation. The cases of Pensacola 
Tel. Co. V. W. U. Tel. Co., 2 Woods. 643, Ped. Cas. No. 10,960, on ap- 
peal 96 U. S. 1, and W. U. Tel. Co. v. American Union Tel. Co., 9 
Biss. 72, Ped. Cas. No. 17,444, are also relied on by counsel appearing 
for the respondent as sustaining the same proposition. But in that 
respect counsel are, I think, clearly in error. It does not appear that 
the right of way involved in the Pensacola Case or in the case decid- 
ed by Mr. Justice Harlan, and reported in 9 Biss. 72, Ped. Cas. No. 
17,444, was acquired under a congressional grant similar to the grant 
to the Atlantic & Pacific Bailroad Company, or under any sort of a 
congressional grant. The rig'ht of way in each of those cases being 
priTate property, to whlch no réservations or conditions appear to 
hâve been attached, obviously could not be constitutionally taken 
for any sort of use without just compensation. By the act of July 
24, 1866, congres», as said by the suprême court in the Pensacola 
Case, 96 U. S. 12, "made no attempt to provide for the appropriation 
of private property to the uses of the telegraph. * » * The use 
of public property alone is granted." At the time of the passage 
of the act of July 24, 1866, the land constituting the right of way 
of the Atlantic & Pacific Railroad Company from the Needles to 
Mojave was a part of the public domain of the United States. It 
was therefore in ail respects subject to ail the rights conferred by 
the act of July 24, 1866, upon any telegraph company then organized, 
or which might be thereafter organized, under the laws of any state, 
to wit: 

"The right to construct, maintain, and operate lines of telegraph through 
and over any portion of the public domain of the United States, over and 
along any of the military or post roads of the United States which hâve 
been or may hereafter be declared sucli by law, and over, under, or across 
the navigable streams or waters of the United States; but such lines of tel- 
egraph shall be so constructed and maintained as not to obstruct the naviga- 
tion of such streams and waters or interfère with the ordinary travel ou 
such military or post roads." 

Every telegraph company, in order to obtain the benefits of that 
act, was required to accept in writing the conditions imposed by it, 
which give to the business of the several departments and officers 
of the govemmient priority over ail other business of such company, 
and at rates to be fixed by an officer of the govemment, and confers 
upon the govemment the privilège of purchasing the lines of such 
company at an appraised value. Act July 24, 1866, §§ 2, 3 (Eev. St. 
M 5266, 5267). 

In the case of Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. S. 1, it 
was insisted that the grant contained in the act of July 24, 1866 
(liev. St. § 5263), extends only to such military and post roads as 
are upon the public domain. But the supreme court, in answering 
that contention, said: . 
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: "Thls, we think, is not so. The language is: 'ThrougU and over any por- 
tion of the public domalû Of the United States, over and along any of the 
mïlftàr^ or post roads of the United States which hâve been or may here- 
af ter be declared such by act of çongress, and over, under, or across tho 
navigable streams or watersof the United States.' There Is nothing to in- 
dicate ^n intention of Umitlng the effect of the words employed, and they 
a,r© therefore to be glven their natural and ordlnary signification. Read In 
thl^ wày, the grant evldentjy extends to the public domain, to mllltary and 
post roads, and the navigable viraters of the United States. Thèse are ail 
vylthln the domlnlon of the national govemment to the extent of the national 
powers, and are therefore subject to legitimate congresslonal régulation." 

tMs laW; as has been sald, was in force when the grant to the 
Atlantic & Pacific Eaîlroad Company was made; and, as the act 
creating that company and making that grant made the Atlantic 
& Pacific Company a post and military road, and did not exempt it 
from the opération of the act of July 24, 1866, it foUows, I think, 
tiiat the Atlantic & Pacific Eailroad Company took its grant subject 
to the provisions of the act of July 24, 1866. The Atlantic & Pacific 
Company is undoubtedly entitled to full protection of the right of 
way granted to it to the extent of its necessary and ordinary uses; 
for, as has been seen, the grant to telegraph companies expressly 
provides that such Unes of telegraph shall not be so constructed or 
maintained as to interfère with the ordinary travel on the military 
or post roads. But the full protection of those rights does not ex- 
ciude from its right of way any telegraph company embraced by 
the act of July 24, 1866, and which has accepted its conditions, 
whose lines of telegraph can be so constructed and maintained as not 
to interfère with the ordinary travel on such roads. 

Entertaining thèse views in respect to the congresslonal législa- 
tion upon the subject, it is unnecessary to consider that portion of 
the contract of June 1, 1872, by which the Atlantic & Pacific Eail- 
road Company undertook, so far as it could, to confer upon the West- 
ern Union Telegraph Company the exclusive right for télégraphie 
purposes on and along its right of way. Whether the facilities 
asked for by the petitioner are within the scope of the ordinary 
duties of the Atlantic & Pacific Eailroad Company can be best de- 
termined upon the coming in of the answer and the making of the 
proof. Demurrer overruled. 



UNITED STATES v. LEE YUNG. 

(District Court, S. D. Callfomla. OctôDCT 8, 1894.) 

No. C52. 

Chinbsb Laborbb — Loss of Résidence — Tempobary Absence from United 
States. 

A Chlnese laborer, entitled to réside in and a résident of the United 
States, does not lose hls résidence by golng to the Hot Springs, in Mexico, 
one or two miles from the boundary Une, with the Intention of remaln- 
Ing there only two or three days, for the benefit of hls health, and in facT, 
remalning there only one nlght 
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Lee Yung was ctarged with unlawful entry into the United 
States. From an order of a United States commissioner directing 
him to be deported to China, he appeals. Reversed. 

W. A. Sloane, for appellant 
Greorge J. Denis, U. S. Atty. 

ROSS, District Judge. This is an appeal from the judgment and 
order of a commissioner directing the déportation of the défendant 
to China. The agreed statement of facts shows that the défend- 
ant has resided in San Diego county, in this judicial district, 
for flve or six years, and had applied for, recedTed, and at the time 
of his arrest, had in his possession, his certiflcate of résidence, is- 
sued according to law, and showing Mm to be a Chinese laborer, 
and entitled to réside in the United States; that he is the owner of 
a one-third interest in a Chinese store in the city of San Diego, hav- 
ing abOTit |1,000 invested therein, but has not been personally en- 
gaged in the business, and is not a merchant, as contemplated by 
the exclusion act He is, proceeds the agreed statement, "what is 
termed an 'Americanized Chinaman,' having adopted the Christian 
religion and American manners of dress and living, and bears a 
high réputation for truthfulness and reliability." The agreed state- 
ment further shows that on the afternoon of July 18, 1894, acting 
under the advice of his physician, who had been treating him for in- 
flammatory rheumatism, that he should go to the country for a time, 
the défendant left San Diego for the purpose of spending a few days 
with some Chinese friends some miles back from the seacoast. 
Thèse friends live in San Diego county, near a branch of the San 
Diego & Otay Eaiiroad, which fbrms a junction with the main 
Une running between San Diego ajid Tia Juana, at a point a few 
miles north of Tia Juana. That, on the afternoon named, the de- 
fendant took passage on the train over this road, and went through 
to Tia Juana, a distance of 15 miles from San Diego, with the in- 
tention of coming back to where his friends lived on the retum 
train that evening. He had with him a hand Talise, containing a 
change of underclothing, a collar or two, and some medicine. On 
reaching Tia Juana, which is situated in the United States, on 
the international boundary line between this country and Mexico, 
he heard the driver of an omnibus calling "AU aboard for Hot 
Springs." Thèse springs are a health resort, situated in Mexico, a 
mile or two below the international line, and a short distance from 
Tia Juana. It occurred to the défendant, proceeds the agreed state- 
ment, "that the hot baths at the springs might benefit his rheu- 
matism, aud, after making some inquiry with that purpose in view, 
he went to the springs, not having originally contemplated doing 
so, and with the intention of remaining there a short, but indeflnite 
period, probably not exceeding two or three days. He tried the 
baths that evening, and the next morning retumed to Tia Juana, 
and recrossed the line into the United States.' He then boardéd 
the train, and paid his fare to his original destination, the place 
where Ma friends lived, and was en route for there when arrestedi" 
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The agreed statement of facts further^ recites that the évidence stiows 
fliat hèiwés» prior to entering Mexico, at Tia Juana, on the afternoon 
of July 18th, lawfully entitled to réside in the United States, and 
that the Crossing the line under the circumstances and at the time 
stated constituted his only departure from the United States, and 
his return to this country on the following moming, July 19th, was 
the act charged as an unlawful entry into the United States; that 
défendait knewhe waiS crossing the boundary line into Mexico. 

In the Case of Ah Tie, 13 Fed. 291, Mr. Justice Field, with 
whom concurred Judge Sawyer, held that a Ohinese laborer on an 
American vessel cannot be held to lose his résidence hère, so as to 
corne within the punriew of the act of congress prohibiting the 
master of such vessel from bringing within the United States from 
a foreign port or place any Ohinese laborer, by such temporary entry, 
upon a foréign; country, çis may be caused by the arrivai of the vessel 
on her outward voyage at her port of destination, or her touching 
at any intenuediate port iù going or returning, or her putting into 
a foreigw port in stress of weather; and we should hesitate, pro- 
ceeded ihe leamed justice, "to say that it would be lost by the 
laborer passing through a foreign country in going to différent parts 
of the United States by any of the direct routes, though we are 
told by the counsel of the respondent that a Ohinese laborer, having 
taken a ticket by the ôreuland railroad from this place to New York, 
by the Gèntral Michigaja toute, which passes from Détroit to Niagara 
Falla through Oanafla, was stopped at Niagara, and sent back, as 
within the prohibition of the act of congress, and, on his attempting 
to retrace his steps, was again stopped at Détroit. A construction 
which would justify such a proceeding cannot fail to bring odium 
upon the act, and invite efforts for its repeal. The wisdom of its 
enactmeatiwill be bettér vindicated by a construction less repellent 
to our sensé of justice and right. AU laws should be so construed, 
if possible, as to avoid an unjust or an absurd conclusion. 'General 
tenus,' sàid the suprême court, in a case before it, 'should be so 
limited in their application as not to lead to injustice, oppression, 
or an absurd conséquence. It will always therefore be presumed 
that the législature intended exceptions to its language which would 
avoid reàultjs of this character. The reason of the law, in such cases, 
should prevail over its letter.' U. S. v. Kirby, 7 Wall. 482. So the 
judges of Eugland construed the law which enacted that a prisoner 
breàking prison should be deemed guilty of a felony, holding that 
it did not apply to one breaking ont when the prison was on flre, 
observing that the prisoner was 'not to be hanged because he would 
not stay to be burnt' And, in illustration of this doctrine, the con- 
struction given to the Bolognian law against drawing blood in the 
Street is lOiten cited. That law enàcted that whoever thus drew 
blood should be punisihed with the utmost severity, but the courts 
held that<iï did not extend to the surgeon who opened the vein of 
a pei-son falling down in the street in a fit." The application of 
thèse jtist and sensiMe views to the facts of the case at bar requires 
that the judgment and order appealed from be reversed, and the de- 
fendant discharged. It is so ordered. 
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In re MATTHIAS' B STATE. 

GRAHAM V. MATTHIAS et al. 

{Circuit Court, D. Washington, N. D. August 31, 1894.) 

1. Descent and Distribution— Illegitimate Childrbn — Inhbkitance pkom 

Fatiibr. 

Under "An act in relation to marriage" (Laws Wash. T. 1854, p. 404). 
§ 3, which provides that ail children born of marriages declared void by 
section 2, and "ail children born of persons living and cohablting to- 
gether, as inan and wife, and ail children born ont of wedlock whose 
parents shall intermarry, shall be legitimate," the child of a man and 
woman who lived and kept house together as man and wife inherits from 
the father though he and the mother never Intermarried. 

2. Same — Parbntagb— SuFPiciENCY DP Evidence. 

In an action by G, to establish her right as the child and heir of M., 
deeeased, who waa a prominent citizen of a small town where G. was 
born, ten wltnesses testified positively that for three or four years, during 
which time G. was born, her mother and M. lived together as husbahd 
and wife, while seven wltnesses, ail well acquainted with M., never saw 
G.'s mother at M.'s house, nor heard that she lived there. Beld, that tho 
évidence showed that G.'s father and mother lived together as husband 
and wife, and that G. was hls heir. and entitled to hls estaté as against 
collatéral helrs. 

This is a proceeding by Eebecca Lena Graliam to establish her 
right as a child and heir at law of Franklin Matthias, deeeased, 
and to receive from his administrator the property in his hands 
for distribution, as against C. Matthias and others, his collatéral 
heirs. 

Arthur, Lindsay & King and Turner & Ellsworth, for claimant. 
Lichtenberg, Shepard, Lyon & Denny, for défendants. 

HANFOED, District Judge (orally). This case involves a con- 
test on the part of Rebecca Lena Graham in which she asserts, 
against the persons named as défendants, her right as an heir 
at law of Franklin Matthias, deeeased, to receive from the ad- 
ministrator of his estate the residue remaining after the payment 
of eosts and expenses of administration and ail indebtedness. 
She claims to be a daughter and only child of Franklin Matthias. 
The other parties to the suit, who elaim to be the lawful heirs, are 
collatéral heirs; and no one other than Mrs. Graham claims to 
be a lineal descendant. 

The questions in the case are whether Mrs. Graham is in fàct 
the daughter of Franklin Matthias, whether she is his legitimate 
daughter, and under the laws of this state entitled to inherit his 
property. A large number of witnesses hâve been called to tes- 
tify in support of Mrs. Graham's elaim, and to dispute it. I 
flnd in the testimony a great deaJ that is mère surmise, a great 
deaJ of gossip, a great deal of rumor, and a great deal that I 
regard as fiction. Some of the witnesses are not very well in- 
formed; others are reckless. I repudiate entirely aJl the testi- 
mony in regard to the marriage ceremony between Frank Matthias 
and Mrsk Graham's mother ever having taken place. I repudiate 
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as utterly false the testimony in regard to Mrs. Graham having lieen 
in lier infancy christened by thè liame of Rebecca Matthias, in the 
présence of prominent citizens of Seattle. I repudiate as utterly 
false the testimony giren in the case in regard to the conduct of 
Capt Gansevoort, of the American man of war Decatur, at the 
tlime of the battle with the hostile Indians at Seattle, in the year 
1856. (^apt Gansevoort waa a, crédit to the American navy, not 
only for his competency and ability as a commanding officer, but 
for his courtesy and gentlemanly conduct on that occasion. He 
was a thorough gentleman, and, a,t the time when in this record his 
nàme ^ is connected with vile coinduct, he was doing everything 
that generosity and courtesy wonld prompt a gentleman to do in 
protecting and rendering aid, assistance, and comfort to the wives 
and children of the earliest settlers of Seattle. This testimony is 
brought in unneçessarily, and I am not willing that it should go 
ont as history, without receiving at least my condemnation. 

Now,. coming to the facts detalled in the évidence, Mrs. Graham 
herself has testified to the eflect that, from what her mother told 
her and other reports, she regarded herself as the daughter of Frank 
Matthias. She has no recollection of ever having been in his house, 
or in his company, or of speaiing to him. In her childhood she 
avoided him, because her mother taught her to fear him; and in 
her mature years she was too proud to make advances towards 
hïtn. He often seemed to be f ollowing her, and, for a time after 
her first marriage, daily passed her dwelling house, and, if her 
little children were playing outsid% he would stop and observe them 
in an interested manner; but he never in a manly way sought her 
acquaintance. Her testimony cannot be regarded as tending to 
prove that her mother was married to Matthias, or that she ever 
lived with him as his wife, in the sensé of dwelling in his house 
and performing the duties of housekeeper, or that Matthias ever 
by any public act acknowledged her as his wife. Six witnesses 
(Samuel F. Coombs, D. B. Ward, Eev. Daniel Bagley, T. D. Hinckley, 
M. B. Maddocks, and E. A. Thomdike) gave testimony tending to 
prove that Matthias, for a time before and after the birth of the 
complainant, maintained relations of intimacy with her mother, 
who wâs an Indian woman, named Peggy, and that the couple 
were reputed to be cohabiting together; but they ail fail to testify 
positively and explicitly to the fact that Peggy did actually live 
with Matthias openly, or ever performed the duties of housekeeper 
for him. Three Indians called as witnesses for the complainant, 
vi?. William Rogers, Chief William, and Jake Foster, hâve testifled 
that Peggy and Matthias were actually married, and that said mar- 
riage wa$,followed by actual cohabitation. Foster claimed to hâve 
been présent when Matthias obtained the consent of the relatives 
of the bride, and î?hen they oonducted her to his house to be mar- 
ried;: and tiiat on: the next day he attended a feast whereby the 
manàagei ! waa celebrated; and that afterwards he visited the 
married couple at their house; and that they lived together; and 
thatj wl\il* 80 livlng, the complainant was bom. Rogers and Chief 
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William testify to the same facts, and also claim to hâve been 
présent when the marriage ceremony was performed, which they 
describe in détail and with extravagant éloquence. According 
to their récital, the chiefs and relatives went in a procession to 
the shack in which Matthias was then living. Three chiefs, this 
same William being one of them, then required each of the con- 
tracting parties to repeat 12 times the vow to assume marriage 
relation with each other. According to William, the bride vowed 
in thèse words: "Yes, Frank Matthias is going to be my husband, 
and I shall stay with him until death parts us." Thèse stories 
are transparent, and manifestly false. Ten ^other witnesses, viz. 
Frank Dolan, Ben Solomon, W. F. Haffner, Richard Jeffs, A. S. 
Pinkham, William Deshaw, D. H. Webster, T. O. Williams, H. 
A. Spithill, and Mrs. Blakely, ail testify, positively, that for three 
or four years, during which time the complainant was born, Matthias 
and Peggy did live together as husband and wife. On the other 
h and, seven witnesses for the défendants, viz. Hillory Butler, A. A. 
Denny, Dexter Horton, E. M. Smithers, W. H. Surber, Henry Van 
Asselt, and Mra Wycboff, ail of whom were well acquainted with 
Matthias, never saw Peggy at his house, nor heard tiiat she lived 
there. Mr. Matthias being a prominent man in a small town, as 
Seattle was then, their testimony, although négative, is equal in 
power to positive testimony contradicting the statement that Peggy 
and Matthias lived together. 

From considération of ail the évidence, I am well convinced 
that Matthias and Peggy were never married. I am also convinced 
that Frank Matthias was the father of this complainant. To 
entitle her to inherit his estate, being his daughter, it is not 
absolutely necessary that there should be proof of a marriage be- 
tween her parents. If they lived together as man and wife during 
the period of time within which she was born, their so living together 
would, for the purpose of determining the rights of their child, 
be équivalent to a marriage, under a statute of Washington terri- 
tory, enacted at its flrst session. That is the third section of an 
act entitled "An act in relation to marriage" (Laws Wash. T. 
1854, p. 404), which provides that "Ail children born of marriages de- 
clared void by the preceding section, and ail children born of per- 
dons living and cohabiting together, as man and wife, and ail 
children born out of wedlock whose parents shall intennarry, shall 
be legitimate." This statute is somewhat peculiar. It is made 
for the protection and beneflt of children. Without attempting 
to legislate as to the status of the parents, or determining or 
fixing their rights as married people, it does give rights to the in- 
nocent offspring; and, having that object in view, effect should be 
given to it according to its spirit, because it is a just law. Where 
children are born under such circumstances as to leave no just 
ground for doubting their parentage, and where there is no probabil- 
ity of injustice being done by imposing upon a man spurious off- 
spring, it seems to me right that his children should inherit his 
estate. This law provides not only for the children of void mar- 
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Eiagësi and childten bom out of wedlœk whose parents afterwards 
malMeds ibut providea specifiçaUy for children of unniarried per- 
^(HÉtiinrho live and cohabit togethJer as man and wife, and déclares 
that èm;li children shall be legitimate. Now, if tbe testimony of 
EichaiJd'JefEs,. David H. Webster, and those other people to the 
actual fàË^ that Peggy and Frank Matthias did live togetber as 
man and wife, and kept house togèthér before and af ter the birth 
of this i^làintiff, be truê, then, under that law, she is entitled to ail 
the rights of a legitimate cMld of Frank Matthias. Cope t. 
Gope, 13Î U; S. 682, 11 Sup. et. 222. 

The qaestion which;I hâve to décide on this évidence is whether 
it is pFÔted that Frank Matthias and Beggy did so live together. 
The testiiiïony of Mr. Smithers and Mr. Butler and othefs, who were 
intimate: friends of Frank Matthias, that they did not know that 
to be thé fact, is perhaps inconsistent with the fact. It is hard to 
imagine that it cOuld be so, and ndghbors and friends of Mr. 
Matthias not know it; but I cânnot say that it is impossible. He 
may hâve been , cunnîag .with them, and less guarded with others. 
Thèse other witnesses who , testifled positively to the fact had 
equal means of knowledge witb those who deny it. They had 
every opportunity toknow it if it were so. They hâve no interest 
in this case to induceithem to testify falsely, and, unless Frank 
Matthias and Peggy livèd together, they hâve willfuUy, and with- 
out any inducement or reason for it, testifled to that which is 
ftbsolutely Untrue^ aiïd which they mùst hâve known was untrue. 
Now, there are 10 of them, I flnd, who hâve with partichlarity and 
positiyeness asserted: that upon différent occasions they found 
this woman in Frank Matthias' iouse, doing his housework; that 
he: recognized her as his wioman; and made no concealment of it. 
I might possibly discrédit the testimony of some of thèse wit- 
nesses, on ths ground that they are not worthy of belief ; but it 
is straix^ing matters a great deal to discrédit the testimony of 10, 
including men of matusfe âge and good repute. I do not believe 
that Mr. Smithers, Mr. Van Asselt, and Mr. HortOn hâve made any 
misstatciments, and I do not hâve; to flnd that they testifled falsely 
in order to flnd the fact in favor of this complainant It is hard 
to understand how they could hâve been deceived in that matter. 
Still, it is possible that they might hâve been. 

My conclusion is that there is a fair prépondérance of the évi- 
dence, in favor of this complainant, to the fact that her mother 
and Frank Matthias lived together as man and wife before and after 
the complainant's birth; and, upon that prépondérance of évi- 
dence, she is entitled to,a ûnding in het favor. The laws of this 
State in force at the time of the death of Frank Matthias entitle 
this complainant, as hiâ Only lineal descendant, to receive his es- 
tate; and I will decree that sheis so entitled. 
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NORTHERN PAC. R. CO. v. TEETER. 
(Circuit Court of Appeals, Eighth Circuit Septemljer 10, 1894.) 

No. 382. 

1. Mastkb and Servant — Injuries to RailwaY Beakeman — Province op 

Jury. 

Where a bralceman was injured wtiile coupling cars by stepping Into a 
hole covered with snow and slush, hdd, tliat it -was the province of tlie 
jury, there being a conflict of évidence, to say wliether the company had 
discharged its duty of keeping the tracis in reasonably safe condition, 
and, if not, whether its neglect was the proximate cause of the injury, 
unmlxed with any négligence on the brakeman's part 

2. Trial— WiTHDRAwiNO Case from Jury. 

When, by giving crédit to plaintiff's évidence, and discredlting defend- 
ant's, plaintiff's case is made out the court cannot wlthdraw the case 
from the jury, 

3. Same— Abstract Instructions. 

The giving of an abstract instruction, which, in vlew of the state of 
the évidence and of other correct and applicable Instructions, could not 
hâve misled the jury, is no ground for reversai. Sanbom, Circuit Judge, 
dissenting, on the ground that the jury may hâve been misled, and that 
the presumption Is that error produces préjudice. 

In Error to the Circuit Court of tlie United States for tlie District 
of Minnesota. 

J. H. Mitchell, Jr. (Tilden R. Selmes, on the brief), for plaintifif in 
error. 

Moses E, Clapp (Mr. McDonald and L. D. Barnard, on the brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought in the cir- 
cuit court of the United States for the district of Minnesota by the 
défendant in error, Eugène Tèeter, against the plaintifif in error, the 
Northern Pacific Railroad Company, to recover for personal injuries 
received under the following circumstances: The défendant in error 
was in the service of the railroad company, as a brakeman on a 
freight train, from December 31, 1891, until March 9, 1892, on which 
last-named day he received the injury complained of, while in the 
act of coupling cars on the side track at Jewett's Mills, Wis. At 
the time the accident occurred, the track where it occurred was 
covered with a thick slush of snow, ice, and water, to the depth of 
one or two inches, which concealed from sight the condition of the 
track under it. At the moment of making the coupling, which was 
done at a proper place, and in the usual and proper manner, the 
plaintif? was compelléd to take a step forward, when his foot went 
through the slush, and down into a hole in the track from six to 
twelve inches in depth, which pitched him forward with so much 
force that, to save himself from falling between the cars ànd being 
run over by them, he threw his hands out to catch something to sup- 
port himself, and one hand caught on the drawbar, and was on the 
instant crushed, as the cars "slacked back." He could not see the 
hole hc stepped into on account of the slush, and did not know it 
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was there. There was no testimony tending to show that tiie hole 
in th,e track was of recenï origin, or that it was not a defect in the 
original construction of the track; and there was testimony tending 
to show that the side track where the Injury occurred was not well 
ballasted or surfaced. The plaintiff had never seen this track 
when it was not covered or more or less obscured from view by snow 
and slush, and had never done any work on it at the place where 
the accident Occurred beforé that day. There were a verdict and 
judgment for the plaintiff, and the défendant sued out this writ of 
error. 

The défendant, at the close of the whole évidence, asked the court 
to instruct the jury to retum a verdict for the défendant, and the re- 
fusai of the court to give this instruction is the flrst and principal 
error relied on to reverse the judgment. The request was rightly 
refused. The company owed the duty to its brakeman to keep its 
track where the coupling of cars had to be done in a reasonably safe 
Condition for the performance of such wor^. It was the function of 
the jury to say, upon a considération of ail the évidence, whether 
the défendant had discharged this duty, and, if not, whether its 
neglect to do so was the proximate cause of the plaintifl's injury, 
unmixed with any négligence on the part of the plaintiffi The jury 
found thèse issues against the défendant, and, under the évidence 
in the case, this court cannot, according tothe well-settled rule, dis- 
turb their flndings. Railroad Oo. v. Mortenson (decided by this court 
at the présent term) 63 Fed, 530; Railroad Co. v. Ellis, 10 U. S. App. 
640, 4 C. C. A. 454, and 54 FeÀ. 481; Railroad Co. v. Kellèy's Adm'rs, 
10 U. S. App. 537, 3 0. C. A. 589, and 53 Fed. 459, and authorities 
cited. 

There was, as there commonly is in ail cases of this character, 
Some conflict in the evideiice, but it was the province Of the jury to 
say whether and how far the évidence was to be beliered. When by 
givîng crédit to the plaintiff'^ évidence, and discréditing that of the 
défendant, the plaintifif's cause is lûade out, the court cannot with- 
di^w the case from the considération of the jury. Railroad Co. v. 
Congér, 5 C. C. A. 411, 56 Fed. 20. 

The court in its charge, after stating correctly the rules of law ap- 
plicable to the case under the évidence; added : 

"It Is the duty of the master to search for latent or hîdden defects In ap- 
pUances furnished the servant tô work wlth, that would render them iinsafe; 
but the servant Isrequired-to notice only such defects aS are patent to ordl- 
nftry obseicyation." 

The défendant excepted to this part of the charge. In the brief 
of the learned counsfel for the plaîntifE in error it is said: 
, "This instruction, as a mère principle of law, if statedby Itself, might not 
Jt>e consldered réversible error, or statement which could be considered as 
having doné any^ harm (Railway Co, v. Leverett, 48 Ark. 333, 3 S. W. 50); 
but in this Instar.cé it was accohipariîed by a statement Which was intended 
to direct the attention of the jtiiy to the fact tha:t it was used for the very 
purpose of laying dOwn a rule of law éstablishing the relation between the 
master and the servant in this particular case, the court in the course of 
his instructions saying: 'ïhis rule I want to lay doyn for your guldançe 
in determinlng wl»at was the duty of the railroad company and the duty of 
the brakeman.'" 
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In view of the record and the facts in the case, and the clear and 
accurate statement of the law applicable to the particular facts of 
the case which preceded and foUowed this clause to the charge, it 
might well be held to be surplusage, or abstract and irrelevant, but 
clearly it was not prejudicial errer. The court told the jury that, 
although the injury may hâve resulted from the neglect of the Com- 
pany to keep its track where the coupling of the cars was done in 
a reasonably safe condition for such work, yet the plaintiff could 
not recover if he knew, or had a reasonable opportunity to know, of 
its unsafe condition ; saying to the jury in this connection that: 

"If the fnjury was caused by reason of the simple fact that there was snow 
and ice and sleet upon the slde track, and that was plalnly seen by the plain- 
tiff, then he onght not to recover; but if the injury was caused by reason of 
the slde track not belng properly built not being fiUed up between the tles, 
and not being leveled, and the snow and water and ice prevented the plaintiff 
from seeing that, then It is carelessness on the part of the railroad company, 
for which the plaintiff ought to recover in damages." 

On the question of the defendant's négligence, the pleadings and 
the évidence related solely to this hole in the track into which the 
plaintiff stepped. No other defect in the track was alleged in the 
complaint or proved at the trial, and no other ground of recovery was 
stated in the complaint or claimed at the trial. The only defect in 
the track, latent or patent, was the hole, and the only act of négli- 
gence charged upon the défendant was the maintenance of this hole. 
TJnder the pleadings and the évidence, the jury could not hâve found 
that there was any other defect in the track, or any other act of négli- 
gence on the part of the défendant, and could not, therefore, hâve 
been misled in any way by the instruction. The only possible ap- 
plication of the instruction to the facts of the case which the jury 
could hâve made under the pleadings, the évidence, and the instruc- 
tions, taken together, was that the fact that the alleged hole in the 
track was latent, — that is, concealed from sight by the slush at the 
time of the accident, — would not excuse the défendant, or impose 
on the plaintiff the duty of searching it ont. 

The judgment of the circuit court is affirmed. 

SANBORN, Circuit Judge (dissenting). The defect complained of 
in this case was a hole in the roadbed, so flUed with melting snow 
that the surface appeared to be level. The court, in its charge to 
the jury, said with référence to this defect: 

"It is the duty of the master to search for latent or hidden defects in ap- 
pUances furnîshed the servant to work with, that render them unsafe; but the 
servant Is required to notice only such defects as are patent to ordinary ob- 
servation. This mie I want to lay down for your guidance In determining 
what was the duty of the railroad company and the duty of the brakeman." 

The hole would hâve been patent to ordinary observation if it had 
not been concealed by the snow, and this proposition is, m effect, 
that, in a country whose surface is covered with snow four months 
in the year, the servant of a railway corporation is not required to 
notice any defects in the roadbed or appliances of the company, 
otherwise patent, that are concealed by the snow, and thus made 
v.63F.no.4— 34 
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Jatént; but the corporation isrequirèd to search for fiuch defects, 
aod to remove tiie snow from tàem, so that they will become patent 
agaîn Before the servant Ii^ câlled npon to notice them. I am unable 
to assent to this proposition. In my opinion, it is not tàe law. Nor 
can I bring myseif to concur in the tlieory that because the court be- 
low, in another portion of the charge, stated the conrerse of this 
proposition, — stated the law eorrectly, — no préjudice could hâve re- 
sulted ta the plaintiff in error from thjs erroneous déclaration. The 
presuniption is that error prodoces préjudice. It is only vrhen it 
appearfe so clearas to be beyoad dbubt that the error complained of 
neither did préjudice, nor could hâve prejudiced the party against 
whom it was niade, that the rule that èrror without préjudice is no 
ground for reversai is justly applicable. Deery v. Cray, 5 Wall. 795, 
808; Gilmér v. Higley, 110 V. S. 47, 50, 3 Sup. Ct. 471. The court be- 
low, in its charge, gave the jury a correct and an erroneous instruc- 
tion upon the same subject. I am unable to discover from the 
record whethertbe jury were governed in their action by the former 
or the Jatter, and in my opinion, tbejudgment should be reversed, 
and a new trial ordered. 



NORTHEHN PAO. R. OO. v. MORTENSON. 
(Circuit Court of Appeals, Elghtè Circuit September 10, 1894.) 

No. 419. 

1. MasthR and Sebvaht— iNioBïES TO EailwAt Beakbman — Bridgbs with 

OVBRHaAD BbaMS— ProVinCB of JtJRT. 

Whejfe a brakeman, standing on tlie runnlng board of a funiiture car. 
wtilcti Is higher than box cars. In the discharge of hls duty, was struck 
by the overhead tie beams of a bridge which the train was crossing, hdd, 
that it was thé province of the jury to sày whether the company was nég- 
ligent ik maintaining a bridge having such low bèams, without giving 
warning by telltales or otherwise. 

2. Bamb— CoNTRiBUTORT Nboliobncb— ProVincb of Jubt. 

The brakeman having cpoissed the bridge several tlmes standing on top 
of box cars, héld, further, that it was a question for the jury whether he 
was guilty of contributory négligence In not ascertaining, by measure- 
ment or accura.te observatioi^. that he could not safely pass while stand- 
ing on thô runnlng board of a fumiture car. 

*. Trial— WiTNBss Pixing Date by Mbmobandum — Kiqht op Inspection — 
Ebbob without Préjudice. 

Plaintiff, In testlfying as to the length of tlme be was in defendant's 
employ, flxed thp.date of entering the service by a mémorandum, but the 
court rénised to permit défendant to Inspect the mémorandum. Held, 
that this was error, but, the length of his service ibeing fully established 
by othér. evidejic^ the error was without préjudice. 

In Error to the Circuit Court of the United States for the District 
■of Minnesota. 

This was an action by Andrew Mortenson against the Northern 
Pacific Pailroad Company to recover damages for personal injuries. 
Verdict and judgment were givrai for plaintiff, and défendant sued 
■out tM»*rît of error. 
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0. D. O'Brien (J. H. Mitchell, Jr., Tilden E. Selmes, and T. D. 
O'Brien, on tàe brief), for plaintifE in error. 

0. A. Severance (W. S. McOlenalian, W. A. Fleming, G. K. Davis, 
and F. B. Kellogg, on the brief), for défendant in error. 

Before CALDWELL aad SANBORN, Circuit Judgea. 

CALDWELL, Circuit Judge. The défendant in error was in the 
employ of the plaintiff in error as head brakeman on a freight 
train running between Brainerd, Minn., and Fargo, N. D. In 
making this trip the train crossed a bridge having overhead tie 
beams. This bridge was within the limits of the company's yards 
at Fargo. The duties of the défendant in error required him to 
be upon the top of his train while passing through the Fargo yards 
and over this bridge. His usual position was on top of the second or 
third car from the engine, and he had to stand on the running 
board of the car in a position that would enable him to receive 
the signais of the conductor and rear brakeman, and transmit them 
to the en^neer. On the 22d of March, 1890, while standing on the 
running board of a fumiture car in the proper position to receive 
and transmit the signais, and in the attitude of doing so, as the 
train passed over the bridge, he was struck on the head by one of 
the overhead timbers of the bridge, and received the injuries for 
which this suit was brought. Fumiture and refrigerator cars, 
which are in common use on the defendant's road, are about 2| feet 
bigher than ordinary box cars. The défendant in error had crossed 
the bridge in safety a dozen times or more while standing on the 
top of the box cars. 

The principal questions discussed by counsel are: (1) Was it 
négligence for the company to maintain a bridge having overhead 
tie beams too low to admit of the saf e passage of a brakeman stand- 
ing on the running board of a fumiture car, in the discharge of his 
appropriate duties, when no waming of the dangerous character 
of the bridge was given by telltales or otherwise? (2) Was the 
brakeman guilty of contributory négligence in net ascertaining, 
by measurement or accurate obser\'ation, that he could not pass 
safely under the overhead beams of the bridge while standing on 
the running board of a fumiture car? Under the évidence in this 
case, thèse were not questions of law, but questions of fact for the 
jury. Under proper instructions, the jury found both of thèse is- 
sues against the plaintiff in error, and we cannot disturb the find- 
ing. On the évidence, the case was plainly one for the jury. Rail- 
way Co. V. Ellis, 10 U. S. App. 640, 4 G. G. A. 454, and 54 Fed. 481; 
Eailroad Go. v. Foley, 10 U. S. App. 537, 3 G. G. A. 589, and 53 Fed. 
459; Eailroad Go. v. Garpénter, 12 U. S. App. 392, 5 G. G. A. 551, 
and 56 Fed. 451; Dorsey v. GonStraction Co., 42 Wis. 583. 

It is claimed that the défendant in error had notice in fact that 
the tie beams across the top of the bridge were too low to admit 
the safe passage of a brakeman standing on the top of a fumiture 
car; but the défendant in error dénies this, and the jury found this 
issue in his favor. 
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Th'é amendant in error waé examined touching the length of time 
he had been in the service of the cotnpany, and, for thé purpose of 
fixing the date he entered the service, he referred to a written mém- 
orandum in his possession. After testifying from this mémoran- 
dum, the court refused to permit the plaintiff in error to inspect 
the same. This was error, but it was error v?ithout préjudice. 
The length of time the défendant in error had been in the service, if 
material, was fully established by ail the évidence to be that stated 
by him. 

The judgment of the circuit court is affirmed. 



GHIOAGO, K. I. & P. EY. CO. v. SHARP. 
(Circuit Court of Appeals, Elghth Circuit. September 10, 1894.) 

No. 414. 

1. Appeal— Rbvibw— Weight of Evidence. 

In an action for personal Injuries, the appellate court will not welgh 
confllctlng évidence, pass upon the veradty of wltnesses, and détermine 
the case accordlng to what It thinks to be the weigbt of the évidence 
appearing in the record, but will résolve ail conflict In the évidence in favor 
of the party for whom the verdict was rendered. 

2. Railroad Companibs— Accident at Crossing— Négligence. 

A railroad company Is bound, Independently of statute, to take reason- 
able and proper means of notifylng the public of the approach of its 
trains to a public crossing after night; and. it is a breach of this duty 
to back a train of flat cars over a crossing in the suburbs of a city, 
wlthout having on It any brakeman, or any light or other signal of its 
approach. 

8. Same— Duty dp Travhleb— Contributoev Négligence. 

One who, on approaching the crossing, looks and listens, but hears noth- 
Ing except a locomotive, which is so far o£E that he can easily pass be- 
fore It, is not négligent In failing to surmise that the company would at- 
tempt to back a train of flat cars, which makes Uttle noise, over the 
crossing, on a dark nlght, wlthout any llghts or signal to wam the public. 

In Error to the Circuit Court of tlie United States for the Western 
District of Missouri. 

Stephen S. Brown (J. E, Dolman, on the brief), for plaintiff in error. 
William Henry and W. H. Haynes, for défendant in error. 

Before CALDWELL and SAî^BORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge. This is an action brought by James 
M. Sharp, the défendant in error, against the Chicago, Eock Island 
& Pacific Bailway Company, the plaintiff in error, to recover dam- 
ageis for a personal injury received at a railroad crossing. The plain- 
tiff recovered judgment below, and the défendant sued out this writ 
of error. 

In this, as in most cases of this character, the flrst assignment 
of error is that the court erred in not directing a verdict for the 
défendant upon the wholè évidence; and in this case, as has fre- 
quently occurred in other cases of like character, we are pressed 
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to weigh conflicting évidence, pass upon the veracity of the wit- 
nesses, and détermine the case according to what we think is the 
weight of évidence appearing in the record. To do thèse things 
would be a flagrant invasion of the functions of the jury, and a 
déniai to the plaintifiE of his constitutional right to hâve the f acts 
of his case trîed by a jury. Railroad Co. v. Teeter (decided by this 
court at the présent term) 63 Fed. 527; Railroad Co. v. Mortenson 
(decided by this court at the présent term) Id. 530; Railroad Co. 
V. EUis, 10 U. S. App. 640, 4 C. 0. A. 454, and 54 Fed. 481; Railroad 
Co. V. Kelley, 10 U. S. App. 537, 3 0. C. A. 589, and 53 Fed. 459. 

The following is a summary ctf the material facts which the 
plaintifs testimony tended to establish: The défendant'» road 
crosses on the level the public highway leading south from the 
«ity of Maysville, Mo., at its station near the city where there are 
three tracks, known as the "main track," the "passing track," and 
the "stock track," and two switches. At the point of crossing, the 
railroad runs east and west, and the highway north and south, 
and the station stands on the north side of the railroad track and* 
west Une of the highway. At 9 o'clock at night, on the lOth of 
November, 1892, the plaintrff, riding in a cart (which, on the smooth 
dirt road, made no noise) drawn by one horse, going south, ap- 
proached this crossing. The night was very dark. When within 
20 or 30 feet of the crossing, he looked and listened. Looking west, 
he saw a switch light 500 or 600 feet west of the crossing; and, 
looking east, he saw a switch light 364 feet east of the crossing, 
and a little way beyond this he saw the smoke of a locomotive, but 
could not tell certainly whether it was moving or net, or, if moving, 
in what direction, though he thought it might be moving towards 
the crossing. He heard no sound but the puffing of the locomotive. 
The bell was not ringing and the whistle was not blowing. There 
was no flagman at the station, and no light there or elsewhere be- 
tween the two switch lights, and nothing could be seen on the track 
between the locomotive and the crossing, and, satisfied that he 
could cross the track in safety before the locomotive could reach the 
crossing, even if it was coming towards him, he started to do so. 
His horse crossed the track in safety, but the hind end of his cart 
was struck by a moving fiât car, and he received the injuries com- 
plained of. It turned out that the locomotive was pushing three 
or more flat cars towards the crossing, which, owing to the dark- 
ness, the plaintiff oould not see, and which he did not hear, and 
which had no light or flagman or other agency on them to give 
warning of their approach. 

There was conflict in the testimony as to some of thèse facts, but, 
when an appellate court is asked to set aside the verdict of a jury 
in a common-law action upon the facts, ail conflict in the évidence 
must be resolved in favor of the party in whose favor the verdict 
was rendered. In other words, if, by giving crédit to the plaintiff's 
évidence, and discrediting that of lie défendant, the plaintiff's 
case is made out, the verdict must stand. Railroad Co. v. Conger, 
5 C. C. A. 411, 56 Fed. 20; Railroad Co. v. Teeter, 63 Fed. 527; 
RaUway Co. v. Lowell, 151 U. S. 209, 14 Sup. Ot 281. The Missouri 
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statutef^Bey. St 1889j § 2608) requîres thè bell to be rung or the 
wMstle to be soundéd at ail public crossings, an<i a f allure to com- 
ply witb;the statute is négligence per se. Orumpley v. Railroad 
Oo., 98 Ma 34, 11 S. W. 244. But the* négligence of the company 
doesnoïtrest alone bn tbe statute. Independently of the statute, 
in naoyîng its cars and engines orer the public crossing after dark, 
the cônipaiiy was bound to take reasonable and proper means to 
notify th.© public (rf the approach of its cars. In this case no pre- 
cautioûSîwliateyer were taken. 

But, although the company mày hâve been gliilty of négligence, 
the plalatifl cannot recover unié&s that négligence was the proxi- 
mate cause lof the injury, and the piaintiff himsêlf veas free from 
aegligen«e. The obligations, rights^ aûd duties of railroad com- 
panies aûd travelers at highway crossings are mutual and recipro- 
cal. Nogreater degree of care is required of the one than ôf the other. 
Improvement Co. v. Stead, 95 U. S. 161, 165. As was Well said by 
Judge Thayer in delivering thé opinion of the court in the case of 
Railway Co. v. McClurg, 8 0. C. Ai. 322, 59 Fed. 860 : «A person may 
reasonably. be expected and reepiired to take as great précaution to 
avoid getting hurt as others are requlred to take to avoid injuring 
him." Œhese rules were clearly aûd fully stated to the jury in the 
charge ofthe leamed court that triedthe cause. The jury were re- 
peatedly t<dd that, in approachirig the track, it was the plaintifif's 
duty to uflè his senSes; and to look ahd listen for approaching trains, 
and, if necessary, to stop for that jpurpose, and that, in approaching 
and crossing the track, he wai required to exercise that degree of 
care that a prudent and careful maû would exercise under like cir- 
cumstancea Was there évidence from which the jury might infer 
the plaiàtiff did bbserve thèse reqtaireïnents? He looked and lis- 
tened as he approached the crossing, and saw aûd heard nothing 
but the locomotive. He estimatèd, and estimated correctly, that 
he could cross the ttack many feet ahead of that. The flat cars 
being pnshed ahead of the locomotive he did not hear, and could 
not see on laccount of the darkness. We are unwilling to lay it 
down a» a *Tile of law that the plaibtiff was négligent in not an- 
ticipating the particular act of négligence of the défendant which 
occasioned thé accident Hutcbinson v. Railway Oo., 32 Minn. 398, 
21 N. W.V212; Weller v. Railway Co. (Mo. Sup.) 23 S. W. 1061, 
afSrmed tm reheàriag 25 S. W. 532. The jury, by their verdict, 
hâve said that the piaintiff was not required to conjecture or sur- 
mise that tihe company vpould attempt to back a train of flat cars, 
which made little or no noise, over a public crossing, in the sraburbs 
of a city, ©!n a dark night, without a brakeman or light or other sig- 
nal on them to warn Ôie publie of their coming; and we concur in 
that conclusion. Where the négligence of the railroad company, 
which is the proximate cause of the injury, is clearly established, 
in order to dèfeat a recovery, as â matter of law, on the ground 
of ëOntributory négligence, lié défense must be clearly inade out. 
Railway Co. v. Lowell, 151 U. S. 209; 14 Sup. Ot 281. If inferences 
ol^er than that of contributory négligence may be fairly drawn from 
aU the évidence, and faits shown to exista then the question is one 
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of fact for the jury, whose verdict must stand. Bluedom v. Rail- 
way Co. (Mo. Sup.) 18 S. W. 1103; Weller t. Bailway Co. (Mo. Sup.) 
23 S. W. 1061. The charge of the court stated the law correctly 
applicable to the facts of the case. It was as favorable to the de- 
fendant as it had any right to ask. The judgment of the circuit 
court is afiSrined. 



LICHTY et ux. v. LEWIS et ux. 

(Circuit Court, D. Wasliington, N. D. August 31, 1894.) 

JUDGMENT— Rks Judioata— Community Propertt. 

A judgment in an action against a husband only, to détermine adverse 
claims to land, Is a bar to a subséquent action by such husband and his 
wife against the plaintiff In the former action, involvlng the same ques- 
tions adjudicated in the first action, though the land is community prop- 
erty. 

This was an action of ejectment by Harvey M. Lichty and wife 
against Joseph R. Lewis and wife. Heard on demurrer to answer. 
Demurrer overruled. 

Parsons, Rudkin & Saylor, for plaintiffs. 

Whitson & Parker, Harold Preston, and J. R Lewis, for défend- 
ants. 

HANFOED, District Judge (orally). This is an action of eject- 
ment by Harvey M. Lichty and wife against the défendants, J. R. 
Lewis and wife, to détermine adverse claims to real estate situated 
in Yakima county, in this state. Plaintiffs claim a community prop- 
erty interest, which the défendants dispute. On that ground they 
seek a judgment establishing against the défendants the validity 
of their title and rights as cotenants. The answer contains a plea 
setting forth that in a suit between Joseph R. Lewis and Harvey 
M. Lichty ail the questions involved in this case were adjudicated 
by the superior court for Yakima county, and that décision has been 
affirmed by the suprême court of this state. Lewis v. Lichty, 3 
Wash. 213, 28 Pac. 356. Plaintiffs demurred to said plea on the 
ground that a judgment between Harvey M. Lichty and Joseph R. 
Lewis is not binding as an estoppel against the same Harvey M. 
Lichty and his wife. The plaintiffs' position is that, the parties 
being différent, and this being community property, no court would 
hâve jurisdiction to détermine the questions involved without the 
présence as parties of the wives as well as the husbands interested. 
It is my opinion that, the state court having considered and passed 
upon the question as to whether Harvey M. Lichty had any title 
to the property, and having adjudged that his grantors had been 
divested of their title, so that their quitclaim deeds to him, con- 
stituting the basis of his claims, are for that reason invalid, its 
décision is determinative of the whole matter. I do not think 
that the same question can be again litigated without establishing 
a principle which would be pernicious. To allow a married man to 
come into a court of compétent jurisdiction and submit a contro- 
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trersy f or flaal determinatioa, : aiid, being defeated, then bring his 
wife into court, and go through the same litigation over again, 
would be hârassiDg, and prejudlcial to the best interests of the 
public. I do not tMnk that the législature, in enacting the com- 
munity property law, ever contemplated that the law would admit 
of any such abuse of judicial process. I think that while a limita- 
tion is placed in the community property law upon the right of a 
husband to sell or dispose of community real estate without the 
consent of his wife, it was not întended to tie his hands so that 
the ordinary business of the country cannot be conducted in the 
way that business is usually conducted by the head of the family; 
and it was to guard against such a clog upon business that a 
provision was put into the law, giving to th,e husband the manage- 
ment and control of the community real estate. That carries with 
it the right, where litigation affects the title of a husband and wife 
to any property, to employ counsel to défend, and do whatever is 
necessary in making a full présentation of the rights of the com- 
munity; and when a husband does submit such a oontroTersy to 
adjudication he should be deemed to be acting honorably, and for 
the interests which he représenta in his capacity as manager of 
the community property; and unless the proceedings be assailed 
on the ground of fraud, duress, or collusion between the husband 
and the adverse party, a final judgment in such a case is con- 
clusive upon both the husband and wife. The reason for this is 
that the interests of husband and wife in their community prop- 
erty aire mutual, and ail suits affecting such property come within 
the gênerai rule that the person who represents another in légal 
proceedings and the person who is represented hâve a légal identity, 
and whatever binds one with respect to the subject of their common 
interest binds the other also. 1 Herm. Estop. 204. The suprême 
court, in an opinion by Mr. Chief Justice Waite, in the case of 
Litchfleld V. Goodnow, 123 U. S. 549, 8 Sup. Ct. 210, recognizes 
this rule, saying that: "To give full effect to the principle by 
which parties are held bound by judgment, ail persons who are 
represented by the parties and claim under them, or in privity with 
them, are equally concluded by the same proceedings;" and that 
"the term 'privity' dénotes mutual successive relationship to the 
same rights of property." And in the case of Plumb v. Goodnow, 
123 TJ. S. 560, 8 Sup. Ct. 216, the court makes a practical applica- 
tion of the rule. tJpon the aiithorities and for the reasons stated 
I hold that the facts alleged in this plea, if true, are a bar to this 
suit Demurrer overruled. 



J. M. ARTHUR & CO. v. BLACKMAN et al. 

(Circuit Court, D. Washington, N. D. August 31, 1894.) 

Pbomissoby Note— PAiluhe dp Considération. 

¥làlntiff delivered to défendants certain jnachlnery, and took notes 
aiid a contract which provided that, on the payment of the notes at 
maturity, plalntlfl would sell and transfer the machinery to défendants, 
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and that the title thereto should remaln In plaintiff untU the notes were 
paid. Héld, that 1£ such machinery was destroyed by fire, without de- 
fendants' fault, whlle In their possession, and before the notes were pald 
or the title transferred, the considération for the notes failed. 

2. CONTRACT— CONSTHtrCTION. 

A provision In such contraet that the property should "be kept Insured 
by" plaintiff, in Its favor, "at the expense of" défendants, dld not obli- 
gate plaintiff to protect défendants by having the property insured. 

This was an action by J. M. Arthur & Co., a corporation, against 
Blackman Bros., on a promissory note. Heard on demurrer to an- 
swer. 

L. L. McArthur and Greene & Turner, for plaintiff. 
Bonald & Piles, for défendants. 

HANFORD, District Judge (orally). This action is founded upon 
a promissory note and contraet in favor of J. M. Arthur & Oo., a 
corporation, signed by Blackman Bros., in which the défendants 
promise to pay a certain sum of money with interest, and follow- 
ing that there is this contraet, over their signature: 

"The above note Is glven upon and for the sole considération that the 
said J. M. Arthur & Co. hâve agreed and promised that upon the payment 
of said note, principal and interest, at maturlty, they will sell and transfer 
to the undersigned * * • [certain machinery which is described], which the 
said J. M. Arthur & Co. hâve intrusted to the care of the undersigned. It Is 
admitted and agreed that the said property so intrusted is the property of 
said J. M. Arthur & Co., and the légal title thereof is In said J. M. Arthur 
& Co., and shall remaln In them until they shall make the aforesald sale 
and transfer, after the interest and principal aforesald shall be paid. And 
the undersigned agrée to retum the said machinery to said J. M. Arthur & 
Co., if requested, at any time before said sale and transfer, in good order, 
and such return shall not extinguish or alter the liability of the under- 
signed to pay the Interest and principal aforesald. Above property to be 
kept insured by J. M. Arthiu- & Co., in their favor, at the expense of 
makers." 

There is a number of thèse notes and contracta, and they are 
ail sued on, éach one being a separate cause of action. The défend- 
ants hâve answered, pleading two separate afiirmative défenses. 
The first défense is that there has been a failure of considération, 
and they show that this machinery, while it was in the défendants' 
possession as bailee for the owner, was destroyed by flre without 
the fault of the défendants, so that the plaintiff is not in a position 
to be able to comply with the contraet to sell and transfer the title 
of this property upon payment being made. The second défense is 
that the plaintiff neglected to avail itself of the provision in the 
contraet for keeping the property insured for its own beneflt. The 
case has been argued and submitted upon a demurrer to thèse two 
défenses. 

In support of the demurrer to the first défense, that there has 
been a failure of considération, it is urged that the défendants 
obtained what they contracted for. They had possession, and al- 
though, under the contraet, the lawful possession remained in the 
plaintiff, the défendants had the use and bénéficiai possession of 
the machinery until it was destroyed; and that bénéficiai use, they 
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say, Ib â Bufflciént çoùsidèration fc* the promise to pay the money. 
I vttl admit that',thé aëtual delitery of the màxîliinery .to the de- 
fendants, aIthoi;igli; they topk it as bailéès, would be sufflciént to 
constitute a lawful considération for the giving of the note, îf it 
were left for the court to give effect to that transfer of possession; 
but plaintiff has taken from the défendants a written contrâct, 
which ndt only spécifies what are to be the rights of the parties 
until the payment is made, but goes on and spécifies precisely what 
is the copideratiop f or the defenda^ats' promise to pay this amount 
of money. This writing déclares that the above note is given upon 
and for the sole considération that the said J. M. Arthur & Co. 
hare agreed and pifomîsed that lipon the payment of- said note, 
principal and interest, at maturity^-^ they will sell and transfer the 
property. Undoubtedly the object of maJiing the contract in that 
form was to protect the plaintiff against attaching creditors of the 
défendants, if there should bè any question arising as to this 
property ibeing subjèct to exécution for the défendants' debts to 
other parties. Butj whatever the purpose may hâve been, the con- 
tract which the parties themselves hâve made is valid and binding 
upon bothj and, in determining whether there is a considération 
for the note, I think this court is bound by that provision in the 
contract, and unless there is that considération thçre is no oonsider- 
ation. ï^ow, according to the agreement of the parties, there are 
interdependent promises,— ^iefendants promise to pay money, the 
plaintiff promises to transfer property on payment of the money. 
I do not think that the plàintifE can exact the payment of the 
money when it is made to appear to the court that it never can 
transfer the property. I consider this a valid défense. The de- 
murrer to it will be overruled. 

The second affirmative défense is based upon the supposition 
that the plaintiff was obligated to protect the défendants by having 
the property insured. I do not so understand the contract. There 
is a provision put in, to kèép the property insured at the expense 
of the défendants, and it was entirely optional with the plaintiff 
to claim that privilège, and no fault or blâme cati be imputed for 
neglecting thàt précaution. ; Oertainly the défendants are not prej- 
udiced. If the property liad been insured the insurance money 
would go to the plaintiff and iiot to the défendants. The plaintiff 
had the légal title to the property, and an insurable interest, 
whether the défendants had or not. It is a mooted question 
whether the défendants could insure for their beneflt Probably 
they could. Whether that is so or not, they are not prejudiced in 
any way by the plaihtiff's failure to insure, and I think, if they were 
ôtherwisé liable upon this note, they are still liable, notwithstand- 
ing the property was allowed to burn up uninsured. The démarrer 
to the second défense is sustained. 
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BOYLB V. GREAT NORTHERN RY. CO. et al. 

(Circuit Court, D. Washington, E. D. September 17, 1894.) 
Securitt for Costs — Appidavit for Lbavb to Prosbctite in Forma Pau- 

PBRIS— SCFFtCIBNOY. 

27 Stat. 252, e. 209, provides that any citizen entitled to commence any 
action In any United States court wlio is unable to prepay fées or give 
security for costs may hâve process, and ail rlghts of other litigants, and 
counsel, free of charge, by maliing a sworn statement in writing showing 
such faets. Edd, that such sworn statement must show that plaintiff is 
a citizen, and that there is no person interested who is able to pay or 
secure the costs. 

At Law. Action to recover damages for a personal injury caused 
by négligence. Heard on motion to require plaintifiE to give secu- 
rity for costs, and counter motion by the plaintiff for leave to prose- 
«ute this action in forma pauperis. 

W. H. Plummer, for plaintiff. 
Jay H. Adams, for défendants. 

HANFOED, District Judge (orally). By an act of congress ap- 
proTed July 20, 1892, any citizen of the United States entitled to 
commence any suit or action in any court of the United States wbo 
is unable, by reason of poverty, to prepay fées or give security for 
costs, may hâve process and ail the rights of other litigants, and 
may hâve counsel assigned to represent him, free of charge, by mak- 
ing a sworn statement in writing sbowing the above facts, and 
that he believes himself to be entitled to redress by such suit or 
action. 27 Stat. 252, c. 209.- I consider the affldavit upon which 
the plaintiff asks for leave to prosecute this action as a poor per- 
son insufflcient, for two reasons: First, it does not show that the 
plaintiff is a citizçn of the United States; and, secondly, it does not 
controvert the défendants' charge that plaintiff's attomeys hâve 
undertaken to conduct the case for a contingent fee. There is 
no question but what a poor person can prosecute his cause and 
obtain a full hearing, but at the same tirae litigation is not to be 
fostered and encouraged by allowing the plaintiff to évade any 
expense which he makes. That is a duty of any party having suffî- 
cient means, and is not to be evad'ed. If he is not able to pay 
costs or give security for them, he can hâve justice without it. 
But a person who acquires by contract an interest in any litigation, 
and a right to share in the fruits of a recovery, and who is not 
entitled to sue in forma pauperis, cannot be permitted, under cover 
of the name of a party who is a poor person, to use judicial process 
and litigate at the expense of other people. I think it does make 
a différence whether the plaintiff bas made a contract with his 
counsel for their compensation. It makes this différence: that, 
after a contract has been made with counsel for a pecuniary in- 
terest in a lawsuit, the case is carried on partially for their bene- 
fit; and, if they are able to pay the expenses of the litigation, it is 
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unjust for the court to allow the litigation to go on for their bene- 
fit without expense, on thè pretetise that the plaintifl is unable to 
pay. I shall rçguire a showing that the plaintifl is unable to 
pay or secure the costs, and that there is no person interested, by 
•contract or otherwise, in the cause of action, or entitled to share in 
the recorery, who is able to pay or secure the costs. I think that 
sucb a rule % ja keeping with the meaning and spirit of this 
law, and jt is loùnded in reason. I hâve had lawsuits tried before 
me in this court room, to recorer damages against railroad cor- 
porations, resùlting in nonsuits, which were conducted by attor- 
rieys who took ûp the causes after other attomeys hère in Spokane, 
ûnding the facts insufSicient to constitute a cause of action, had 
refused to appear for the plaintiffs. Such cases make expense, 
and are burdensome to the people, and there is no motive for bring- 
ing them except the hope that, by harassing the railroads, they will 
be compelled to compromise. That class of litigation must be dis- 
couraged. There must be some check to it. The plaintiff ought 
to be subjected to pay at least the costs of the litigation. If 
he is not able to pay a lawyer to carry it on for him, and contracts 
to divide with his attomey, I think the attorney should be made to 
pay. This mùch of a check on litigation undertaken for contingent 
fées is reasonable and right The order I make is that the plain- 
tifl, within 10 days, file security for costs, or show cause for not 
doing so; and, until security is given or cause shown, further 
proceedings in this cause will be stayed. Application for leave 
to sue in forma pauperis is denied, with leave to renew upon mak- 
ing a further showing. 



CONSOLIDATED WYOMING GOLD MIN. 00. v. CHAMPION MIN. CO. 
(Circuit Court, N. D. Callfornla. August 13, 1894.) 

1. MiNiKG Veists. 

To constitute a vein It Is not necessary that there be a clean flsaure, flUed 
with minerai, as It may exlst when filled in places with other matter, but 
the fissure miist hâve form, and be well-deflned, with hanglng and foot 
waUs. 

2. Samb— Ukion op Vbins— Evidencb. 

On the question of whether two vélns nnlte in disputed ground it may be 
shown that their directions outside of as well as within the disputed 
ground are such that, If continuons, they would meet 

3. 8AMK— EXTKALATERAL RlSHTS. 

Where a veIn enters an end Une of a claim, and continues nearly parallel 
with the side Unes for the greater part of the length of the claim, the' 
owner of the claim is not deprlved of the extralateral rights attaehed to 
the veln, under St 1872 (Rev. St § 2322), because the vein crosses a side 
Une before reachlng the other end Une, but his extralateral rights wiU 
extend from the end at which the veln enters to the point at which It 
crosses the side Une. 

4. Same— BuRDBir of Proof. 

Under St 1872 (Rev. St. § 2322), giving a locator the rlght to aU velns 
throughout their entire depth, the apexes of which lie within the surface 
Unes of his claim, thougb in their cotu^e downward they extend outside 
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the vertical side Unes of the clalm, a locator cannot take minerai from the 
claim of another without showing by a prépondérance of évidence that 
it is part of a vein havlng its apex in Ma own claim. 
6. Samb— Location of Vein— Patent. 

Extralateral rlghts of a locator are determined by the actual location 
of a vein, and not Its location as marked on the patent of a daim. 

6. InJUNCTION— ACCOtTNTING. 

In case of trespass on a mining claim it isnot necessary to bring sépara te 
actions for injunction and an accounting, but both may be had in the same 
snlt 

Action by tbe Consolidated Wyoming Gold Mining Company 
against the Champion Mining Company. Decree for complainant. 

John M. Wright and W. S. Wood, for complainant 
Edward Lynch and Lindley & Eickhoff, for respondent 

HAWLEY, District Judge. Thia is an action of trespass, with 
a prayer for équitable relief, for an accounting, and an injunction. 
It was commenced in the superior court of Nevada county, and re- 
moved to this court by respondent, upon the ground that it in- 
volred a construction of the United States statutes relating to 
mining claims. 

1. A motion was made by complainant to remand the cause to 
the state court upon the ground that there was a prior judgment 
in the state court between the same parties, which left no issue to 
be litigated except the fact and extent of the trespass, and that 
no fédéral question was involved. This motion was denied, and 
a plea in abatement to the jurisdiction of this court was over- 
ruled by the circuit judge. Complainant is the owner of the 
Wyoming and Ural quartz Iodes and mines, for each of which it has 
a United States patent. The patent for the Wyoming Iode was 
issued September 19, 1874, and is based upon a location or occupa ncy 
of the Iode claim prior to 1872. The patent recites the fact that 
it is granted under the law of 1866, and the acts amendatory thereof 
of 1870 and 1872. It grants 2,270.40 linear feet of the Wyoming 
Iode and certain surface ground, which is particularly deflned by 
metes and bounds. The patent to the Ural Iode for 2,000 linear 
feet and the surface ground was issued May 12, 1880. It recites 
the fact that it is issued under certain sections of the Revised 
Statutes of the United States, which includes the statutes of 1866, 
1870, and 1872. Both of said patents contain a grant of the min- 
ing premises substantially in the language of section 2322, Rev. St. 
U. S. The respondent is the owner of the New Year's and New 
Year's Extension, upon which it particularly relies, and of the 
Olimax and certain other claims, which need not bîe speciflcally 
mentioned, and its title thereto is evidenced by a certiflcate of pur- 
chase from the United States land office, which is admitted to be 
équivalent to a patent from the govemment. The title of com- 
plainant to its Wyoming and Ural claims is prior in point of time 
to that of the respondent to its claims. There is no dispute 
whatever as to the surface lines of the respective claims. It is 
admitted by complainant that whatever its rights to the Wyoming 
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•and.Uï'al Iodes were prier to its application for a patent, when it 
"Mad thèse daims surveyed by itte United States surveyor, and per- 
mitted him to draw tHé end lihes, it is èstoppèd, ùider its patept, 
;;l6ppjr»,iaîiiy f^rtber qlaina. outside of the lînes that were flied by the 
surveyoïs^ . aad that its extralateral rights^-wMch constitute tlie 
principal bone of contention in this case — are confined to planes 
dra'si'ill'^SfttjlTFnward through the énd lines of thè survey, ând extended 
indéÏÏiiitely, ànà that at à certain deptli thèse end-line planes would 
come together,. and its extralateral rights would be entirely eut off. 
Thé former jûdgDient in the stàte court was rendèred in an action 
brbùgh'i'^by the Champion (ïold Mining Gonipany (respondent in 
this action) against the Consolidated Wyôming Company (com- 
plainant hère). The trespass there allèged was upon the Philip 
ground belonging to the Champion, — which is not hère involved, — 
but thé 'Champion ifi that action set up its title tO the Philip, 
ChaiÉïpitfïi, Gliniax, New Year's, New Yéar's Exitension, and the An- 
nex tflining claims, ahd included the ground in controversy in this 
action; The question of end Unes was there in issue, and the court 
foiitad that a certain cOurse described in the pleadings was the 
course of the southem end line of the Ural quartz mine. The ques- 
tion of the junctîon of the Wyoming ànd Ural Iodes was also pre- 
sented. The Judgmeht la that èase reads as f olows : 

"Now, therefore, It Is considçred, àdjùdged, ànd decreed that plalntlff hâve 
Jùdgment agâiast the dèfeiidant for the sùm of one hundred and twenty 
'dollars, with Its costs theresin expended up to the time of flllngof the answer 
to the amended complalnt; that plalntlffi is not entitled to any Injunction or 
other relief against défendant; that défendant is entitled to worli its Wyo- 
ming mine aïong &nd aJl liMnts bejow the junction tliereof with the Philip 
mine of plalntlff, and that it is entitled to Work both its Wyoming and Ural 
mines at any point below where either of sald mines, on its dip, may imite 
with the New Year's or Climax or New Year's Extension or Annes mines of 
the plalntlff; and Ijhat défendant hâve and recover its costs herein expended 
slnce the flllng of its sald ànswer to amended complaint." 

An appeal was taken to the suprenie court, and the jùdgment 
was aflirmed. Champion Min. Co. v. Consolidated Wyoming Gold 
Min, Co., 75 Cal. 78, 16 Pac. 513. The admissibility of this jùdgment 
as eyidence. was passed upon by the circuit judge in deciding that 
this court had jurisdiction of this case, and thèse questions will not 
be PCTiewed. 

The foUowing diagram shows the surface boundaries of the re- 
spective claims and the Iode lines of the respective Iodes as de- 
fined and represented in the patents, and contains the stipulation 
of the parties in regard thereto, and with référence to the former 
jùdgment between the same parties in the state court. [See Dia- 
graiû A.] 

The Iode lines represented on this diagram are idéal, as dis- 
tinguished f rom the actual lines of the Iodes as shown by the testi- 
mony.; The line of outcroppings of the Wyoming and Ural Iodes, 
with the underground workings of the Wyoming and Champion 
companies, are shown upon the foUowing diagram. [See Dia- 
gram B.] 
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ïhe outcrop of the respective Iodes upon the surface is not con- 
tinous nor well-deflned, but it has been exposed in a sufflcient nuin- 
ber of places to show — when taken in connection with the under- 
ground workings — ^that the gênerai course of the croppings as de- 
lineated on the diagram is substantially correct. The apex of the 
Wyoming Iode is clearly established within the surface boundaries 
of the Wyoming claim, and the Iode extends throughout the entire 
length of said claim through the northern and southern end Unes 
thereof. The apex of the Ural is shown to be in the Ural claim, 
and the Iode extefids from the northerly end Une through the claim 
in a southerly direction for about 1,400 feet, and then crosses the 
eastem side line of the Ural as delineated on the diagram, at a 
point about 600 feet from the southerly end line of the Ural sur- 
face location. The walls of the Wyoming Iode are both slate, and 
in the testimony the Wyoming is called the "slate" vein. The 
Ural Iode has a hanging wall of granité or diorite, and the foot 
wall is slate, and this is called the "contact" vein. The slate vein 
extends downward into the earth at an angle of about 25 degrees 
to the southeast. The contact vein extends downward in the same 
gênerai direction at an angle of about 35 degrees. 

There are numerous controverted questions of fact, as well as of 
law, that will hâve to be solved in order to détermine the rights 
of the respective parties. 

2. Before discussing any of the controverted, conflicting, and some- 
what complicated questions of fact, it is proper to say that both 
parties had several large maps carefuUy drawn, and prepared in 
such a manner as to materially aid them in presenting the testimony 
of the respective witnesses in a clear and concise manner. Each 
party also introduced a large model of the underground workings, 
by référence to which the court was able to follow the witnesses 
as they gave their testimony conceming their examination of the 
several drifts, tunnels, upraises, winzes, and levels exposed in the 
underground workings of the respective claims. The testimony 
was presented, and the whole case tried, in an intelligent and satis- 
factory manner. Counsel were fair and courteous to Ihe court, to 
the witnesses, and to each other. Questions not in real dispute 
were readily admitted. Each party pursued a similar line of exami- 
nation by introducing flrst their suiTeyors; second, the superin- 
tendent or underground foreman ; third, practical and experienced 
miners; and, fourth, one expert on each side. The witnesses were 
intelligent men, and favorably impressed the court that they in- 
tended to tell the truth, and détail the facts as they appeared to them, 
without any hésitation or equivocation. Both counsel and wit- 
nesses demeaned themselves throughout the long and tedious trial 
in such a manner as to receive the commendation of the court for 
their honesty, frankness, ability, and courtesy. The case was 
tried with extrême caution, so as to cover every possible phase that 
might be taken of the numerous questions involved. The resuit 
is that many of the questions raised and much of the testimony 
taken became unimportant in the light of the conclusions reached 
by the court. It is not deemed necessary to enter into any extended 
statement of the facts. The record is large, perfeet, and complète. 
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The varÏQUs links in thecliain of évidence are too numerous to 
warrant any minute attempt to sliow how they are welded to- 
getiier. 

3. The principal contention upon the part of the complainamt is 
thât the Wyoming or slate tein and the Tirai or contact vein, in 
their downward course from the surface, unité and form a junc- 
tioh, and that f rom the point of junction downward there is but 
one Iode or rein, and that is a contact vein between granité and 
slate wàlls. The contention of refondent relative to this ques- 
tion is that there is a middle vein between the 300 and 400 foot 
levels from the Champion shaft, which is a separate and wholly 
independent vein, in a différent fold of slate from the Wyomuig Iode, 
whieh has its apex within the Unes of respondent's claims; that 
the Wyoming Iode or slate vein does not unité with, intersect, or 
touch the contact vein. 

From the impressions received at the trial, and from a caref ul 
review and examination of the testimony, as it appears in the record, 
my conclusion is that the union of the Wyoming and TJral Iodes is 
clearly éstablished by the weight of the évidence as contended for 
by the complainant. In this connection some gênerai views will be 
given as to what constitutes a Iode or vein. In Book v. Mining Co., 
58 Fed. 121, I stated that the statute upon this subject "was in- 
tended to be libéral and broad enough to apply to any kind of a Iode 
or vein of quartz or other rock bearing minerai, in whatever kind 
or character of formation the minerai might be found. It should be 
so construed as to protect locators of mining claims who hâve dis- 
covered rock in place, bearing any of the precious metals named 
therein, suflficient to justify the locators in expending their time 
and money in prospecting and developing the ground located." 
The character of the formation in which the veins and Iodes are 
found in the ground in controversy is entirely différent from that 
which was found to exist in Book v. Mining Co., but the quotation 
theref rom is as applicable to fissure veins as it is to the mineralized 
zones. In defining Iodes and veins the text-books and several of 
the décisions speak of them as fissures in the earth, filled with quartz 
in place, carrying gold and silver or other minerais. But true fis- 
sure veins and Iodes often exist and are continuons without having 
any filling in certain points or places of minerai matter. A majority 
of such Iodes hâve, in addition to the clean fissure filling of minerai, a 
considérable amount of decomposed wall rock, clay, etc. In slate for- 
mations, as was said by Prof. Brown in giving bis testimony in this 
case, it frequently occurs that one of the walls has been subjected 
to a certain amount of fracture, which results in the formation of a 
number of seams, and in the décomposition of the material included 
between the seams of unaffected wall rock, which miners designate 
as "horses." To constitute a vein it is not absolutely necessary that 
there should be a clean fissure filled with minerai, but it may and does 
exist when filled in places with other matter. The fissure should, 
of course, hâve form and be well defined, with hanging and foot 
walls. Between thèse walls will be found bodies of quartz, rich 
or poor, but there is also liable to be found in many places short or 
long distances between the quartz bodies or pay chutes where no 
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quartz will be found in the Assure between the walls. Yet the rein 
exista, and is often as well deflned as if the same was filled with 
quartz. The clay, the selvages, slickensides, striation, and ribbing 
of the walls are frequently as strong cAddence of the indication of 
permanency and continuity as the existence of the quartz itself. 
Under this définition the existence and continuity of the slate and 
contact veins were proven to exist in length and depth throughout 
the various underground workings by évidence of a convincing char- 
acter. 

Durlng the trial respondent objected to any testimony being given 
as to the condition or existence of the Iodes upon the surface or in 
the underground workings in the northem portions of the ground, 
as only the southem portion was really in dispute. I am of opinion 
that this testimony was admissible — although, in the light of the 
former judgment, and of other features in the case, perhaps unnec- 
essary — as bearing more or less directly upon the question of the 
union of the two veins in the southem part. It was shown that the 
complainant's witnesses, in tracing the slate vein downward in the 
southerly part of the claim, where nearly ail of the contests between 
the parties exist, foUowed the foot wall of said vein through divers 
tunnels, inclines, etc., brlnging them directly to the contact vein, 
where, as they testify, there was a distinct union of the Iodes, the 
quartz of the slate vein in some places, that were closely examined, 
entering and joining with the quartz of the contact vein. TMs con- 
dition of affairs is not only found to exist in the southem part, 
specially in conflict, by the weight of évidence, but it is shown by 
undisputed testimony to hâve existed at several points in the middle 
and northem portions of the ground where the ore in the veins has 
been extracted. The established line of croppings extending 
through the northern, middle, and a portion of the southem part of 
the ground, running as they do in substantially the same gênerai 
direction, and descending into the earth at the différent angles speci- 
fied, shows clearly that, if both iodes are continuons, they would 
naturally corne together, because you cannot hâve two separate Iodes 
of ore or vein matter going into the earth at the angles and in the 
manner shown to exist hère without their coming together, if both 
are continuons. Then, again, there are two branches or separate 
Iodes or veins of ore — one in slate, the other in contact — above the 
point of junction, and there is but one vein below that point With- 
out entering into the fleld of geological science as to the formation 
of veins and the fiUing of the cracks or fissures in the earth, it is évi- 
dent that ail the fissures in the ground in controversy were filled, 
as Prof. Janin states, at the same period of time, by the same force 
of nature, whether filled from above or laterally or came up froni 
below. AU of thèse facts tend more or less to sustain and strength- 
en the positive testimony of complainant's witnesses that there is 
a union of the two Iodes. It will be observed that this conclusion 
is reached independent of any question as to the extent and effect 
of the former judgment. It is therefore unnecessary to discuss the 
question upon which respondent relied, and in regard to which 
numerous authorities were cited, whether respondent, by its certi- 
v.63F.no.4— 35 
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ficate of puriSliase f rom the goverûment, had obtaîned a subsequent- 
ly acquiréd title that could: W set Hp against the j udgment Eespond- 
ent contends that, if it shotild be established by the évidence, to the 
satisfaction of thê court, tilât the slate vein unités with the contact, 
yet it is a union on the strike, and not upon the dip. Upon this 
question there is also a conflict of évidence, the weight of which es- 
tablishes the ïact to be that the line of the union is irregular. It 
cannot accuratély be said that there is a union on the strike only, 
or a union on the dip only. The line of union varies at différent 
places. Thè union at the north and south ends of the ground is 
found at a greater depth than in the middlé part. The fact is that 
the union is partly on the strike and partly on the dip. The weight 
of the tesJtimony touching this point establishes the fact that the 
union is moré upon the dip than upon the strike. 

The vie-jvsi alifeady expressed are conclusive upon the point that 
complainaritf .by virtue of its ownership of the slate vein in the 
Wyoming, Is entitled to an injunction to prevent respondent from 
working northerly of a Unie draven downward vertically with the 
southerly end Une of the Wyoming claim. If no other portion of 
the ground was in controtersy, the décision of the case might be 
safely rested hère without any discussion of the many other questions 
presented at the trial, becauSe the laws of the United States provide 
that, "where two or more Veins unité; the oldest or prior location 
shall take the vein below the point of union, including ail the space 
of intersection." Rev. St. U. S. § 2336. This provision is held not 
to be in conflict with the provisions of section 2322. WUhelm v. 
Silvester (Cal.) 35 Pac. 997; Mining Oo. v. Leach (Ariz.) 33 Pac. 
418. Oomplainant would, therefore, take the ground to the fuU 
extent stated,— that is, between the end-line bounding planes of the 
Wyoming claim extended in their downward course, — independent of 
any rights it may hâve by virtue of its patent to the Ural Iode and 
surface location. 

4. What are the rights of the complainant under the Ural loca- 
tion and patent? Respondent's counsel claim that no extralateral 
rights attached to the contact vein, because it crossed the easterly 
side line of the surface location of the Ural claim before reaching the 
southerly end Une of the location. This point was not seriously 
urged, but it was intimated and suggested that the opinion of the 
suprême court in King v. Amy & Silversmith Min. Co., 152 U. S. 222, 
14 Sup. Ot. 510, is susceptible of that construction. If that case 
is not fairly susceptible of such a construction, then it is, of course, 
conceded that.Tyler Min. Co. v. Sweeney, 4 C. C. A. 329, 54 Fed. 284, 
and Last Chance Min. Co. v. Tyler Min. Co., 61 Fed. 557,^ are con- 
clusive in favor of complainant's right to ail that portion of the 
Ural Iode the apex of which is within the surface ground of the Ural 
survey and location. I am of opinion that the décision of the su- 
prême court of the United States is not in conflict with the Tyler 
Cases decided in the court of appeals for this circuit. It is a uni- 
versal rule of construction that the décisions of courts are to be in- 

» 9 C. c. A.. 6ia 



CONSOLIDATED WYOMING 60LD StlN.^ CÔ. P. CHAMPION MIN. CO. 547 

terpreted with référence to the facts in each particular case. In 
the Amy Case the court held that the side lines of the claim consti- 
tuted the end lines of the location. Why? Because "the lines 
marked as side lines cross the course of the strike of the vein, and 
do not run parallel with it." It would be a contortion of the facts 
and of the law to construe the principles announced in the Amy 
Case as applicable to a location like the TJral, where the Iode, as 
located by the Surface claim, crosses through the northerly end Une, 
and runs nearly parallel with the side lines for a distance of about 
1,400 feet, when it changes its course, and crosses the easterly side 
Une of the surface location about 600 feet north of the southerly 
end Une of the location. It cannot, it seems to me, consistently be 
said that complainant is deprived of any of its extralateral rights to 
the 1,400 feet, more or less, which is ail entirely within the surface 
lines of the Ural patent, and substantially parallel with its side lines 
as marked upon the surface ground. The statute of the United 
States is not, in my opinion, susceptible of any such construction, 
and no décision of any national or state court has ever gone to that 
extent. The suprême court of the United States in the Amy Case 
simply decided that when a mining claim is located across, instead 
of along, the Iode, its side lines must be treated as its end lines, 
and its end lines as its side libes; so that, under Rev. St. 
§ 2322, the dip cannot be followed outside the vertical plane of the 
original side lines into an adjoining claim. There is nothing in 
either of the opinions of the circuit court of appeals in the Tyler 
Cases which is at variance with this principle. On the contrary, 
this raie is expressly recognized. But it is true that there is an ex- 
pression in the Tyler Cases to the effect that the question whether 
the Iode crosses the side lines more nearly at right angles than along 
the course of the side lines should always be considered. This 
particular position, which is deemed sound and just, was not dis- 
cussed in the Amy Case, and was not, perhaps, involved in that 
décision. One illustration will be sufflcient to show the justice of 
the position as stated in the Tyler Cases, although that particular 
question is not hère involved: Let us suppose that a location is 
made under the act of 1872, in the form af a parallelogram 1,500 feet 
in length and 600 feet in width ; that the Iode enters one of the side 
lines within 5 feet of one of the end Unes of the location; that it 
then continues upon its strike, nearly parallel with the side lines, 
until it cornes within 5 feet of the other end Une, and then changes 
its course so as to cross the other side Une. This Iode does not pass 
through either end Une, yet, under the rule announced in the Tyler 
Cases, the locator would be entitled to 1,490 feet lengthwise upon 
the Iode, and to follow it for that distance upon its dip vertically 
downward, as expressed in the statute. I am of opinion that in such 
cases the statute is deflnite enough and clear enough to make the 
end lines parallel at the point of the entrance and of the departure 
of the Iode across the side lines, and to draw them crosswise of the 
gênerai course of the Iode within the limits of the surface location, 
and that this should always be done so as to give to the locator just 
what the statute evidently intended he should hâve, instead of de- 
priving him of ail extralateral rights because, by some mistake or 
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oversight in marking Ms lines, or by lack of judgment or knowledge 
as to where the Iode ran, he had failed to get Ms Unes exactly parallel 
with the iode, and had marked his end Unes at a point beyond where 
the Iode was found to exist upon its strike within the snrface lines of 
his location. But, be that as ït may, the Amy Case does not go to 
the extent of deçiding that if the Iode passes through one end line, 
and in its entire course is nearly parallel with the side line, which 
it crosses before reaching the other end line, the locator would be 
deprived of ail his extralaterar rights. In a majority of cases 
where mining locations are made in the form of a parallelogram 
under the act of 1872, the Iode or vein located does not run length- 
wise directly parallel with the side Unes of the location. The stat- 
ute is based upon idéal locations of parallelism that seldom, if ever, 
exist. It is in fact almost impossible to make a perfect surface lo- 
cation, the side linçs of which would be absolutely parallel with the 
Iode, or the end lines precisely at right angles with the strike of 
the Iode, no matter what length of time is taken before marking 
the surface boundaries of the loca,tion. If the locator makes his lo- 
cation crosswise instead of lengthwise of the Iode, then the end lines 
of the location become side Unes, and he can only take so much of 
the Iode lengthwise as lies within the surface lines of his location. 
But if the Iode runs like the contact vein does through the TJral sur- 
face ground, tliere is no substantial reason that would justify a 
court in declaring that the locator would not be entitled to any 
extralateral rights. No such construction has ever been given to 
the statute. There is but little, if any, force in the suggestion often 
made that the locator should postpone the marking of his bounda- 
ries until sufflcient explorations are made to ascertain the "true 
course and direction of the vein." The présent case fumishes a fair 
example of the difficulties so often encountered by the miner in his 
efforts to détermine the direction of the vein he has discovered. 

The Wyoming vein has been located, and at différent times 
worked upon, during the past 40 years, and it is still a disputed and 
closely contested question as to where the Iode actually runs; and, 
in addition to ail the regular workings of the mine, it has required 
the expenditure of money, time, and labor in order to tenable the 
witnesses to testify with any degree of certainty to the "true course 
and direction of the vein." Every practical miner knows the diffl- 
culty that is often experienced in ascertaining thèse facts. The 
truth is that the miner is often compelled by the law to make his 
lines of location upon the surface ground before such facts can be 
ascertained. There is a limit to the time he can take before mark- 
ing the boundaries of his claim. He is required to exercise his best 
judgment f rom the developments he has been able to make, and he 
is, of courte, conflned to his surface location, whether his judgment 
was right or wrong. The statute should be so construed as to give 
to the locator what he actually locates; no more and no less. It 
should be liberally construed in his favor, so as to give Mm the fuU 
benefit of the statute in its true spirit and intent, in order to carry 
out the wise and beneficent policy of the gênerai government in 
opening up the minerai lands for exploration and development. 
When the prospecter discovers a vein of ore of sufflcient value to 
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justify the expenditure of time, labor, and money to open up and de- 
velop the same, lie is honestlyand legally entitled to the fruits of his 
labor. He is admonished by the law that he will be limited in the 
length of his Iode upon its strike to such portion as is within the sur- 
face lines of his location, but he is at the same time assured that he 
will not be limited or deprived of his extralateral rights as to the 
depth of such Iode, upon its dip, the apex of which is within the sur- 
face lines of his location. The statute of 1872 gives to locators 
of mining claims "the exclusive right of possession and enjoyment 
of ail the surface included within the lines of their locations, and of 
ail veins. Iodes, and ledges, throughout their entire depth, the top 
or apex of which lies inside of such surface lines extended downward 
vertically, although such veins. Iodes, or ledges may so far départ 
f rom a perpendicular in their course downward as to extend outside 
the vertical side lines of such surface locations." Thèse are their 
extralateral rights, which should neither be extended nor restricted 
by the courts. The only Ittnit placed by the statute is that "their 
right of possession to such outside parts of such veins or ledges shall 
be conûned to such portions thereof as lie between vertical planes 
drawn downward, as above described, through the end lines of their 
locations, so continued in their own direction that such planes will 
intersect such exterior parts of such veins or ledges." One gênerai 
principle should pervade and control the varions conditions found to 
exist in différent locations, and its guiding star should be to préserve 
in ail cases the essential right given by the statute to follow the 
Iode upon its dip, as well as upon the strike, to so much thereof as its 
apex is found within the surface lines of the location. If the Iode 
runs more nearly parallel with the end lines than with the side lines 
as marked on the ground as such, then the end lines of the location 
must be considered by the courts as the side lines meant by the 
statute. If the Iode runs more nearly parallel with the side lines 
than the end lines, then the end lines, as marked on the ground, are 
considered by the court as the end lines of the location. In both cases 
the extralateral rights are preserved and maintained as defined in 
the statute. 

It may be admitted, as was suggested by counsel in this case, 
that it would be an herculean task to endeavor to fathom the com- 
plications that are liable to arise in the construction of this statute, 
and to provide for their solution upon any defined method of inter- 
prétation. One thing, however, is certain: that, unless it can be 
done, then the statute is radically wrong, and the sooner amend- 
ments are made thereto to avoid such difficulties, the better it will 
be for the mining industry of the country. In fact, it is a question 
worthy of considération whether it would not be advisable to hâve 
the mining laws amended so as to adopt the Spanish, Mexican, and 
Boman rules, and give to the miners a greater width of ground upon 
the surface, — ^making a square location, — and confine the owner of 
the claim to the ground within the boundary planes of his location in 
length, width, and depth, the same as agricultural land, so as to 
avoid any further conflict over side and end line propositions that 
are becoming such fruitful thèmes of endless dispute and litigation. 
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This i8 a qïiestioû, however, that' 4è solely withiri the province and 
disdretioa ôf côHgresS. ; 

It tvill 'be noticéd that the end Hnes of thé TJral are not parallel 
\vith èach other. The location Waamade under the làw of 1866, 
which did not eequire paralleliam df the end Unes. Walrath v. Min- 
ing Ooi, 63 Fed. 532,'and authoHties there cited. It vfas admitted 
upon the trial by eomplainant thiat the northerly end line of the 
Ural lofcation was the more easterly inétead of westérly part thereof, 
to wit, the line from G. M: 11, «S. 56, 10 W. 5,13 Oh." to G. M. Go., No. 
4, as shown in the diagram taken from the stipulated map. A line 
drawn across the Ural loéation parallel with this northerly end line 
Bo as to Btrike the point where the Uxàl or contact véin crosses the 
eastetly side line of the Ural location wouldbe the southerly end line 
of the contact vein, and thèse end lines extendéd vertically down- 
wai-d would deflne the rights which coinplalnant is entitled to under 
its ownership and patent ôf the Ural Iode. 

5, What are the rights «rf eomplainant, under and by virtue of 
its patent to the Ural groundj to the southerly part of the Wyoming 
or slate vein after it crosses the southerly end line of the Wyoming 
location? Section 2322 of ; *he Revised Statutes, heretof ore quoted, 
gâte td the owners of the Ural Iode and surface location ail other 
"veins, Iodes, ànd ledges throughout their entire depth, the top or 
apex of which lies inside of Such surfaice Unes extendéd downward 
vertically." This portion of the Wyoming Iode was not located by 
eomplainant. It was the TJral Iode for which the patent was ob- 
tainedj and under the law of 1866 this was the only Iode that was 
granted ; but when the act of 1872 was passed it Was so f ramed as to 
apply 'tô ail mining locations theretbfore made as well as to ail 
others to be thereafter madé, and the eomplainant is the owner of so 
much of the slate or Wyoming vein as haa its apex within the surface 
of the Ural location. But hete we are met with the difSculty of de- 
termining from the évidence how far the apex ôf this vein is shown 
in the Ural claim after leaving the south end Une of the Wyoming 
surface location, This lis the most difficult aûd doubtful question 
of fact that is presented to the court for its détermination. The tes- 
timony lis to the existence of the slate vein to certain points south- 
erly, near the mouth of the 'Wyoming shaft, may be said to be fairly 
established by the évidence. South of that point to the southerly 
end of the Ural it is not- well deflned, and is not clearly proven. The 
court isleft in doubt as to the truth. The impression received from 
an eXamination of the record might be said to be that the probabili- 
ties are in f avor of that vein extending through the Ural ground, 
as claimed by' eomplainant. But the court is not prepared to say 
that the fact of its existence to that extent has been proven to its 
satisfaction; and this should be clearly shown before the court would 
be justiâed in giving to eomplainant the right to follow underneath 
within the surface Unes of the New Year's and New Year's Extension 
claims, belonging to respondent ' The respondent has the un- 
doubted right to say to eomplainant, "Hands off of any and every- 
thing within my surface lines extending vertically downward, until 
you prove that you are woirking upon and foUowing a vein which has 
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its apex within jour surface daim, of which you are the owner!" 
Judge Hallett, in Lead ville Min. Go. v. Fitzgerald, 4 Morr. Min. B. 
385, Fed. Cas. No. 8,158, expresses the true raie upon this snbject as 
follows: 

"Within the lines of each location the owner shall be regarded as having 
full right to ail that may be found, until some one can show a clear tiUe to 
it as a part of some Iode or vein having its top or apex in other territory. In 
other words, we may say that there is a presumption of ownership in every 
locator as to the territory covered by his location, and within his own lines 
he shall be regarded as the owner of ail valuable deposits until some one 
else shall show by a prépondérance of testimony that such deposits belong 
to another Iode having its top or apex elsewhere." 

See, also, Doe v. Mining Ce, 54 Fed. 937; Duggan v. Davey (Dak.) 
26 N. W. 892, 

The facts do not show by a prépondérance of évidence that the 
slate vein extends any further south than the southerly end-line 
plane of the Ural, and, as the slate vein is not elearly shown to pass 
that line going south, I am of opinion that complainant is not en- 
titled to any further or other rights than hâve already been given 
to it by virtue of its patent to the Ural or contract Iode. The same 
resuit would be reached if the court should accept the doctrine an- 
nounced in Patterson v. Hitchcock, 3 Colo. 533, and followed in Arrn- 
strong T. Lower, 6 Colo. 399, that, "if the Iode located terminâtes 
at any point within the location, or départs at any point from the 
side lines, the location beyond such point is défeasible, if not void." 

6. With référence to complainant's rights there is one novel propo- 
sition, seriously and earnestly advanced by complainant's counsel, 
that demands considération. It is substantially to the effect that 
where the patent conveys a Iode, and independently and clearly 
marks it out, as the land ofiSce bas a right to do, and did do in this 
case, then no collatéral attack can be made to the patent so as to 
show that the Iode is in another place from that marked out in the 
patent; and it was argued that there was a distinction, which should 
be observed and followed by the courts, between a patent where 
there is no Iode distinctly granted by a spécifie définition, where the 
courts must naturally iuquire as to its existence and extent in order 
to détermine the rights of the parties, and a case where a patent 
recites the direction and course of the Iode. In the latter case it is 
claimed that, while the government of the United States might in- 
quire as to its truth, no collatéral attack could be made upon it by 
the owners of other mining locations; that the court is absolutely 
bound to proceed and act upon the theory that the land oflflce ascer- 
tained the facts before it granted the patent ; that the définition of 
the Ural is as complète and perfect to ail intents and purposes as it 
is to the surface boundary lines of the ground itself within which it 
is included, and upon thèse grounds complainant dénies the right 
of respondent to show that the Ural or contact vein does not run 
along the dotted line of the patent — as shown in the diagram — 
clear through the Ural claim, from end to end of the location and 
survey. The reply to this is that respondent is not assailing the 
patent in any manner whatever. It does not deny its validity. It 
admits that complainant has the title to the contact vein, and to 
every other Iode or vein within the limits of the surface location 
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of the Ural claim. It dénies, and bas the right to deny, tliat any 
portion of tbe Ural Iode situate soijtberly from the point where it 
croises the easterly side Une of the tirai location bas its apex within 
the Ural claim. The answer heretofore given, that complainant 
must prove that the vein it claims within the surface Unes of another 
mining company haa its apex vrithin the lines of its own claim, is 
directly applicable to this contention. This court cannot présume 
that the land OfBce detemlinedtbe course of the Iode. The marking 
of an idéal liné àcross the suryéy and diagràm did not bave the effect 
of putting a Iode into the ground if there was no vein there. The 
respondent bas the right to' show what the facts are. Mr. Justice 
Miller, in answering a somewhat similar contention, in bis instruc- 
tions to the jury in Stevens v. Williams, 1 McCrary, 480, Fed. Cas. 
No. 13,413, said: 

"The plaintlfl bas asked certain Instructions which I hâve refused, • ♦ * 
ajid I regret that they should hâve been introduced. * * * I am asked by 
hlm to State that the patent which he has received from the United States for 
the Iron mine Is concluslve that thé s^eet of minerai matter In question is 
a vein, within ttemeaning of the statute. I décline to give this instruction. 
Gertalnly, outside of the vertical projection of the side lines of the plaintlfï's 
patented ground, if the défendants can show that the minerai matter which 
is the subject ofthis controyérsy is not a vein, they hâve the right to show 
li Outside of tlie side lines'of the plaintlffl projected perpendicularly down- 
ward défendants hâve the rightj if they can, to show that the vein, or thing 
which is called a vein, is not a vein." 

7. One more question, and the case is disposed of. It is claimed 
by respondent that under tbe form of the pleadings in this case the 
complainant is not entitled td an accounting; that this action is 
really an ancillary action at law; and that complainant should bave 
divided its casé, and gone upon the law side for its damages and upon 
the equitjr side for its injunctipn. Such is the common, and, as I 
think, tbe better, practice, and rnore in accordance with the rules of 
this court. But a vast number of authorities were cited by counsel, 
the weight of which seems to sustain the right of complainant, under 
the pleadings, to an accounting as well as to an injunction. Let a 
decree be drawn in conformity with this opinion for an injunction 
and for an accounting. 



WALBATH et al. v. CHAMPION MIN. CD. 
(Circuit Court, N. D. California. August 13, 1894.) 

1. Mining— ExTRALATERAL Bights— End Lines. 

Under Act 1872 (Rev. St § 2322), giviilg one who had theretofore located 
a vein and received a patent therefor, by which he obtained a right only 
to that particular vein, and to the surface ground as surveyed as incident 
merely to the vein, ail other velns tliroughout thelr entire depth, the apexes 
of which lay wlthln such sm-face Unes extended downward, his extralat- 
eral rights as to such other velns are determlned by the original end Unes 
of the location. 

2. Samb— EsTOPPBL— Statembnt in Relocation. 

• Where, by reason of an overlap in the N. claim onto the P. claim, a re- 
location of the N. claim Is made, the désignation. In the relocation, of a 
certain Une as the north end Une of the P. claim, and tbe express abandon- 
ment of aU that portion of the N. claim, for surface and Iode, lylng south 
of such Une, do not estop the owner of the N. claim to deny that such Une 
Is an end Une of the P. claim for the purpose of extralateral rights. 
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8. Same— Abandonmbnt. 

The abandomnent by the relocation of the N. clalm was to any and aJl 
Iodes withln the surface boundaries of the P. location and survey, and 
It did not glve to the P. claim any greater rights than It previously had 
by virtue of Its location and survey. 
4. Samk— Statements of Supbrintbndbnt. 

A statement by the superintendant of a mining corporation, made with- 
out the scope of his autjiorlty, that he would not interfère with or crosa 
a Une between its claim and another, is not blnding on the corporation. 

Action by A. Walrath and others against the Champion Mining 
Company. 

Patrick Reddy and J. F. Smith, for complainants. 
Lindley & Eickhoflf, Fred Searles, and Geo. fl. Hoeffer, for re- 
spondent. 

HAWLEY, District Judge. TMs action is of the same character 
as Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., just 
decided, 63 Fed. 540, and may be said to be a companion case, as it 
inTolves the title to a small segment of mining ground of the "con- 
tact" vein situate further south. The Providence mine was located 
in July, 1857, in conformity with the local rules and régulations of 
the miners in the mining district where the claim is located. On 
the 28th of April, 1871, a patent was obtained from the government 
of the United States for 3,100 linear f eet of the Providence Iode, and 
for certain surface ground of irregular shape and form. This patent 
was issued under the provisions of the act of congress of July, .1866, 
and the grant was "restricted to one vein, ledge, or Iode," and to the 
surface ground, particularly described by metes and bounds. Com- 
plainant dérives his title to the Providence Iode under said patent 
as a cotenant. The respondent is the owner of the mining claims 
and ground known as the "New Year's" and "New Year's Extension." 
Its right to thèse claims was acquired subséquent to the act of con- 
gress of 1872, and is evidenced by a receipt and certiflcate of pur- 
chase from the United States land ofSce, which is the équivalent of 
a patent The original location of the New Year's Extension on its 
southeasterly side overlapped upon the surface of the Providence 
mine in the form of a triangle. In 1884, the owners of the Provi- 
dence objected to this overlap upon their patented ground, and the 
resuit of this objection was that the respondent caused a relocation 
to be made by its superintendent, abandoning such portions of the 
Iode and surface ground as were within the patented surface Unes of 
the Providence. The notice of location of the New Year's Extension, 
omitting certain portions, reads as follows: 

"The Iode Une of this claim as originally located, and which I hereby re- 
locate, is described as follows: Commencing at a point on the northerly 
banlt of Deer creek, which point is 80 feet S., 11 deg. 45 minutes east, of 
the mouth of the New Year's tunnel, and running thence along the Une of 
the Iode towards the N. E. corner of the Providence mill, about S., 46 deg. 
15 minutes east, 200 feet, more or less, to a point and stake on the northerly 
Une of the Providence mine, patented, designated as 'Minerai Lot No. 40,' 
for the south end of said Iode Une. * • • And whereas, part of this claim 
as originally described, and as hereby relocated, conflicts with the rights 
granted by the letters patent of said Providence mine * • •: Now, there- 
fore, so much of this claim, both for Iode and surface ground, as originally 
designated, confllcted or now conflicts witti any portion of the surface or Iode 
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clatms or rights granted by said patent is and are hereby abandoned. Which 
lKilïM(Mi!<rf:thls clalm sô abandoned is described as follows: AU that portion 
;of, tbo abore-desciibed New Year's Bxtenslon clalm, for surface and Iode, 
W.blçb lies south of tbe northern boundary Une o£ said Providence mine, 
whlch runs nortli, 43 deg. 10 min. east, aeross the S. easteroi corner of tliis 
claim." 

Nttmerous maps, diagrams, and models were offered bj the respec- 
tive parties. The foUowing diagrain is deemed sufficieht to illus- 
trate and explain the contention of the respective parties; 
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The Unes a, b, c, d, e, f, g, h, i, k, 1, m, n, o, p represent the Unes de- 
scribed in the patent of the Providence. The Iode Une from z to z', 
running in a northerly and southerly direction, représenta the Provi- 
dence Iode, described in the patent. TMs Iode is in granité, and 
is called the "granité Iode." Its dip Is to the east. The Iode deline- 
ated on the diagram and marked x, x' is a separate and independent 
Iode from the granité, and is called by the complainant a "back 
vein," and by respondent the "contact vein" between slate and gran- 
ité walls. This Iode is the same as was designated in Consolidated 
Wyoming Gold Min. Co. v. Champion Min. Co. as the "Ural" or "con- 
tact" vein. It will be notieed that in its course upon its strike it 
comes into the New Year's claim across the Ural side Une, marked 
"Wyoming" in the diagram, and passes through the New Year's in 
a southerly direction to the northerly Une of the New Year's Exten- 
sion, when it changes its direction to a southerly course, and extends 
through the New Year's Extension and crosses the Une f, g, of the 
Providence surface Une, and extéinds through the Providence ground 
to the point X, as delineated on the diagram. Its direction beyond 
that point has not beeu ascertained, and is entirely problematical, 
and, as I think, whoUy immaterial. If it continues in the same 
direction, it would cross the Une of the Providence between d and f, 
near the point e; but, for aught that appears in the évidence, it 
may extend through the Providence ground, and cross the Une a, p. 
Its dip, like the Providence, is to the east. The Providence Iode as 
patented extends northerly about 30 f eet across and beyond the 

Une g, h, and about f eet southerly beyond the south Une a, p, 

of the surface location. No portion of the surface ground is in dis- 
pute. There is no controversy with référence to the Providence 
Iode. The only controversy between the parties is in relation to the 
"contact" or "back" vein. What portion of this vein, in its down- 
ward course, is complainant entitled to? Which Une is the north- 
erly end Une of the Providence ground, through which the vertical 
plane is to be drawn downward with référence to the "contact" 
vein? Complainant claims that the Une f, g, on the diagram, is the 
northerly Une of the Providence with référence to this Iode, and 
that this Une should be extended to g', and so on indeflnitely down- 
ward. Respondent claims that the Une should be drawn from the 
point where the Iode crosses the southerly Une of the New Year's 
Extension or Annex, covering the same ground from v to v', marked 
on the diagram as the "Une claimed by Champion." 

The case was argued ingeniously, with much zeal, force, and abil- 
ity, upon both sides, and numerous questions of both law and fact 
were earnestly pressed upon the attention of the court in favor of 
the respective contentions. Many of the points thus presented 
were, as in the Consolidated Wyoming Case, novel and new, and ail 
of them were exceedingly interesting, and hâve received a careful 
considération. I shall content myself, however, by stating what is 
belleved to be the proper construction of the statutes of the United 
States, and announce my conclusion upon the questions involved 
without attempting to discuss ail the légal points advanced by 
eounsel. i 
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iÂ.s thére is no dispute between the parties as to the rîght of com- 
platxiatit to the Providence Iode, it is unnecessary to discuss tliat 
question, èxcept so far as it may tend to illustrate or explain the 
pribBciple that is to be applied to his right to the contact vein. 
The îloVidénce Iode was located, as before stated, prior to the act 
(^1866, ïihder the raies, régulations, and customs'of the miners in the 
district where the mining claim is situated. The locators were 
oaly réquired to designate the Iode in their notice of location. The 
lodè'Was the principal thing. The surface ground was a mère inci- 
dent thereto, for the convenient working thereof . The notice of loca- 
tion designated the number of f ^t that was claimed upon the Iode, 
and the locators were entitled to that number of feet, if allowed 
by local rules, in whatever direction the Iode ran, and to ail its dips, 
spurs, angles, and variations. The subséquent acts of congress did 
not interfère with thèse rights, bût were in ail respects conflrmatory 
therêof. The Eurêka Case, 4 Sawy. 323, Ped. Cas. No. 4,548; Wll- 
helm V. Silvester (Cal.) 35 Pac. 997. The act of 1866 provided a 
method whereby the owners of mining claims located prior to the 
passage of the act, who had complied with thèse local customs, rules, 
and régulations, might, upon certain conditions, receive a patent 
therefop from the government of the United States. Parties ap- 
plying for patents were réquired, among other things, to "flle in the 
local land office a diagram of the same so extended latérally or other- 
wise as to conform to the local laws, customs, and rules of miners, 
and to enter-such tract, and receive a patent therefor," etc. Under 
the act of 1866 parallelism of end Unes was not réquired, but by the 
act of 1872 parallelism of end lines is made essential. A survey of 
the surface ground must be made before it can be patented, and the 
surface lines of such survey should be marked upon the ground, 
whether patented under the law of 1866 or of 1872. The intent of 
both acts, in this respect, is substantially to the effect that the 
mining locations made thereunder should be along the Iode length- 
wise, and the surface boundaries should be marked upon the claim. 
It was not intended by either act that the locator would hâve any 
right tô follow the Iode upon its sttîke beyond the surface lines of his 
location. The term "location" as used in both acts refers to the surface 
ground as well as to the vein or Iode. The Iode claim, whatever its 
nature, character, or extent, is to be limited to the survey of the 
surface location, and the title to the Iode upon its strike is not given 
to any portion thereof which départs beyond the surface lines of the 
location. In Mining Co. v. Tarbet, 98 U. S. 463, familiarly called the 
"Flagstaff Case," the suprême court of the United States declared 
that under the act of 1866, as well as under the act of 1872, the 
location of a ttiiiiing claim upon a Iode or vein should be made along 
the èame lengthwise of the course of its apex at or near the surface, 
anà, in the course of its opinion, said : 

"The act of 1872 is more expMdt In Its terms, but the intent Is undoubtecUy 
the same asî it r^pects end lines and side Unes and the right to follow the 
dijp. outside of tUp latter. Wo think that the intent of both statutes is that 
mining. locations ipn Iodes or yeins shall be made thgrepn lengthwise, In the 
geiiejâi 'dlfé(*ti6n Of such veiiis or Iodes on the surface of the earth where 
they are discoverable; and that the end lines are to cross the Iode and extend' 
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perpendlcnlàrly downwards, and to be contlnued In theUr own direction elther 
way horizon tally; and that the rlght to folio w the dip outslde of the side 
Unes Is based on the hypothesis that the direction of thèse Unes corresponds 
substautially -vrith the course of the Iode or rein at Its apex on or near the sur- 
face." 

See, also, Iron Silyer Min. Co. v, Elgin Min., etc., Co., 118 U. S. 208, 
6 Snp. et. 1177; The Eurêka Case, 4 Sawy. 323, Ped. Cas. No. 4,548; 
McCormick t. Varnes, 2 Utah, 355, 9 Morr, Min. Eep. 505. 

The patent to the Providence mine was conflned to the Providence 
Iode and to the surface ground as surveyed and marked on the dia- 
gram flled in the land office. It granted no right to the owners of 
the Providence to the"back" vein. It was a grant to the Providence 
Iode only, and in express terms excluded ail others. The effect of 
the act of 1872 was to grant to the owners of the Providence surface 
location ail other "veins, Iodes, and ledges throughout their entire 
depth, the top or apex of which lies inside of such surface lines ex- 
tended downward vertically, in whatever course or direction they 
might run." In Wilhelm v. Silvester, 35 Pac. 997, the suprême 
court of Califomia, in discussing this question, after quoting from 
section 2322 of the Eevised Statutes, said : 

"This language Is clear and expliclt, and In designatlng the property rights 
of locators is in no wise ambiguous or uncertain. It expressly, and In lan- 
guage which needs no construction, grants to such locators every ledge or 
Iode the top or apex of which lies within the sxu-face lines of the location; 
that Is, such part of the ledge as lies within such lines. And there is no 
limitation or exception of any such ledge on account of the direction It may 
run. It may be parailel with the original discovered ledge, or may approach 
It at right angles, or at an obtuse angle, or at an acute angle; It may latersect 
It or not; and still It may be dearly within the language of the sald section." 

The act of 1872, in granting ail other veins that were within the 
surface lines of previous locations, did not create any new lines for 
such other veins, nor invest the court with any authority to make 
new end lines for such other veins. And it is apparent from an ex- 
amination of the statute that the court has no power to make a new 
location for every vein that may be found within the surface lines of 
the location, and thereby enlarge the rights of the original locators. 
When the end Unes of a mining location are once âxed, they bound 
the extralateral rights to ail the Iodes that are thereafter found 
within the surface lines of the location. It necessarily follows that 
the end lines of the Providence survey must be considered by the 
court as the end lines of any and ail other Iodes or veins which lie 
"inside of such surface Unes;" otherwise endless confusion would 
arise in the construction of the statute. End lines would hâve to be 
constructed in difîerent directions if the separate Iodes or veins 
found within the surface Unes did not run parailel with each other, 
and the resuit would be that thèse lines extended might give to the 
owners of the claims a greater length along the Iode as it extended 
dovniward than they had uppn the surface. If the same end lines 
which bind the extralateral rights of the Providence surface survey 
apply to the contact vein and to ail other veins, if any are hereaf ter 
found, then no such difficulty can arise. This is the rule that ap- 
plies to ail locations made aiter the act of 1872, and it ought not to 
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be presumed that congress, by its gi^nt to prior locators; intended» 
to give gréater rights to them thaiî "wfere given and granted to sub- 
séquent locators under the same act : 

It is settled by the décision of the suprême court of the United 
States in Jrop BUyer Min. Co. v. Elgin Min., etc., Co., that the same 
end lines boùîid ail extralateral rights àô to ail veins or Iodes within 
the surface boundàries of the claim. ifustice Field, in delivering the 
opinion of the court, speaking of the fights of locators of mining 
ground to foUow the Iode in its dépth, said: 

"It often bappen^ that the top or ape?.of more than one vein lies wlthlo 
such surface llneS, and the veins Baay hâve différent courses and dlps, yet 
hls right to foUow them outslde o( the èlde Utiés of the location must be 
boiind by planes dra-wQ verticàlly through the same end Unes. The planes 
of the end lines caailot be drawn at, rigçbt angles to the courses of ail the 
veins if they are net identlcal." 

In the présent case the end Unes of the Providence — a, p, and g, h 
— ^are conceded tô be substantially parallel with each other, and that 
the PpoTideflce Iode, in its course îengthwise, passes thèse end 
lines. Complaîlïàtit's contention TC<Wild take the "back" or "con- 
tact" vein outside of the plane of the northerly end line of the Provi- 
dence drawn downwàrd vertically, and give tohim extralateral rights 
nôt granted by the patent, nor gifén* to him by the graeting provis^ 
ions of the àet Of 1872. But in tMs cdnbection it is argued by com- 
plainant that respondent is estoppéd ffom asserting any claim to 
any vein or Iode iying southerly f rom the line f, g, because : (1) In 
its relocation of the New Year'ô ExtenMon claim it recognized and 
designated that J(îile as the "nprt%if!tf end Une of the Providence 
mine," and expressïy abandoned ail that portion of the original 
New Tear*s Extén&îèn claim "foi"sùéfaiceand lodewhich lies south of 
the northem bôtodary line df sald'*Providence mine, which runs 
north, 43 deg. 10 Mn; east, aeross the S. eastem corner ofthis claim." 
(2) Testimony Wàïi ôffleréd, and admitted, against the objection of re- 
spondent, tending to show a further estoppel, which was to the effect 
that before the; Champion shaft ^as Started the plans therefor were 
submîtted, by the then superintendeht, to the board of directors of 
respondent, and -à^pproved by it, and that the shaft was sunk, in pur- 
suance of such îylans, parallel with the i line f, gj extended in the di- 
rection of g'; àûd that the superintendent had conversations about 
that time with complainant and his brother, a co-6wner in the Provi- 
dence, and stated that he would néver interfère with that line, and 
would never cross it, and that thia Une was practically agreed upon 
by them at that time as the bouDdary line between the two claims. 
This testimony, giving it full scope and effect, is not suflacient to 
create an équitable estoppel. The corporation is not bound by such 
déclarations of its superintendèint, niade without the scope of his 
àgency or authority f rbm the corporation. If respondent was given 
liie line for which It contends, it wôtild teke that portion of the Iode 
which it expressïy' abanddned M^> it» relôcation. The abàndonment, 
which ia'bindingiupon it, waato aHiy and ail Iodes within the surface 
boundàries of the Providence location and survey; but this abàndon- 
ment or agreementi or whatever itmay be called, did not give to the 
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Provldeiice any greater rights than it previously had. The acqui- 
escence and agreement between the parties àmounted to nothing 
more than a récognition of both parties that the line f, g, was the 
boundary line between the two companies. There is nothing in the 
facts of this case which gives to complainant any right to extend 
that line, as a boundary line, any further than to point g, at which 
point it cornes to the line g, h, which, as before stated, is the north- 
erly end line of the Providence surface location, and beyond which, 
in a vertical line drawn downward, the complainant bas no right to 
any part or portion of the "back" vein, either by virtue of the Provi- 
dence location, patent, act of 1872, or any agreement or estoppel 
between the parties. Let a decree be drawn designating the boun- 
dary plane flxing the rights of the parties in conformity with the 
views expressed in this opinion, for a perpétuai injunction, and for 
an accounting, if so desired; each party to pay their own costs. 



EDISON ELECTRIC LIGHT CO. v. MATHEE ELECTRIC CO. 

(District Court, D. Connectlcut June 12, 1894.) 

No. 723. 

Bxaminbk's Fées— Ttpewrittbn Tbstimont. 

Examlner's fees are restrlcted In the second circuit to $3 a day and 30 
cents a folio for typewritten testimony. 

Appeal from Clerk's Taxation of Costs as to Examiners' Fees. 
Under the head of "Examiners' Fees" the complainants presented 
the following items for taxation, \1z. : 

Examiners' fees: 6 days occupled @ $3 18 00 

8 exhibits filed & identifled @ 25 cents 2 00 

6 wltnesses swom @ 10 cents 60 

442 fol. évidence taken @ 20c 88 40 

Examiners' & typewriters' fees for do 84 60 192 60 

The clerk taxed the bill as follows, viz. : 

6 days occupied @ $3 18 00 

8 exlilbits flled & identifled @ 25c 2 00 

6 witnesses swom 60 

AU examiners' & typewriters' fees, 442 fol. @ 20c 88 60 109 20 

The testimony was typewritten, and there was typewritten 
therein what was clairaed to be a valid stipulation in the case, 
although it did not otherwise appear in the record, as follows, viz. : 

It is stlpulated by counsel for the respective parties that the testimony 
of the witnesses may be taken stenographically, and that the transcription 
of the stenographer's notes may stand as the testimony of the witnesses, 
snbject to inconsequential changes. 

It is also stlpulated that the stenographer may subscribe the witnesses' 
names to the dépositions, in lieu of the signatures of the witnesses themselves. 

The certiflcate of the examiners showed that the testimony was 
taken under such stipulation by a stenographer, counsel for the 
respective parties being présent, and that the stenographer caused 
his notes to be typewritten thereafter, and that the testimony 
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80 written ont Was never read; over to or signed by thé wltnesaes, 
as reqtuced by the sixty-seyenth rule, as amended May 2, 1892. 
The complainant claimed that the new amendment to the sixty- 
seventh rule expressly authorized the expenses of both typewriter 
and stenographer to be taxed in .addition to the 20 cents folio fee 
of the examiner, and did not limit the amount of such expansé, and 
that the efEect of the stipulation was to constitute the typewriter 
the attorney in f act of the witness, and authorize him to sign what- 
ever he should write down as the eyidence of the witness. The 
défendant claimed that the testimony flled was mère consent 
évidence, and that it was taken in obvions avoidance of the sixty^ 
seventh rule, and was not entitled to be taxed under that rule or 
any other. That, if the attendance and tacit agreement of defend- 
ant's counsel at that time managing the case concluded défendant 
from now objecting to the validity of the évidence, still the défend- 
ant was not concluded from now objecting that the examiner, who 
did not take down any testimony, and the typewriter who did tate 
it down, were both entitled to 20 cents folio fee for doing the same 
work. 

Dyer & Seely, for complainant 
Perkins & Perkins, for défendant. 

TOWNSEND, District Judge. The practice In this circuit is to 
charge 30 cents per folio and |3 per day in such cases, the same 
being intended to cover both examiner's and stenographer's fées. 
Let this bin of costs be taxed accordingly. iNo costs to be taxed 
on tMs motion. 



IMPERIAL LIFB- INS. CO T. NEWOOMB. 
(Circuit Court of Appeals, Blghth Circuit September 10, 1894.) 

No. 343. 
Motion for Eehearing. 

In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. 

Charles Hagel and Chas. W. Bâtes, for plaintifl in error. 

PER OUEIAM. A motion for a rehearing in this case (62 Fed; 
97) ^ is made-upon the ground that the court bas not considered the 
BufBciency of the Statement of the cause of action in the complaint, 
and of the record, to sustain the judgment. If we concède that thèse 
questions wère j)roperly presented the motion must still be denied, 
because they were both considered and decided adversely to the 
plaintiff in error at the hearing, and the opinion clearly states that 
thé opinion of the circuit court overruling the demurrer was ap- 
proved, an^ that no just exception to the report of the référée wa» 
taken. The motion ia denied. 

110 0. a A. 288. 
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ATWOOD et al. V. JAQUES. 

(Circuit Court, W. D. Missouri. W. D. July 2, 1894.) 

No. 1,840. 

1. Taxable Costs— Expensb of Affidavits on Motion pob Peeliminabt In- 
junction. 

A respondent who succeeds in defeating an application for preliminary 
Injunctlon is entitled to hâve taxed the cost of -tlie notarial certiflcates 
and seals attached to the aiiidavits used by him on the hearing, but not 
the expense of writing the aflidavits in the form of dépositions. 

8. Samb — Pkinting Evidencb and Abstract op Recokd. 

The expense of printing évidence and abstract of record Is not taxable 
In the circuit court, 1d the absence of any rule of court or spécial order 
requiring such printing to be done. 

3. Same— Copies of Testimont 

Payments to stenographer for making carbon copies of testimony for 
use of the party or his counsel is not taxable. 

Motion to Eetax Costa ' 

Barton & Brown and Gage, Ladd & Small, for complainants. 
J. S. Brown, for respondent. 

PHILIPS, District Judge. Motion is made in this case by com- 
plainants to retax part of the costs taxed by the clerk against them. 
Objection is made to the charge of $26.50 JEor affidavits used on be- 
half of respondent upon complainants' application for preliminary 
injunction. It is qnite apparent from the amounts charged for 
thèse affidavits, respectively, that they include the writing of the 
affidavit in the form of a déposition. The law and the practice do 
not warrant this charge. Stimpson v. Brooks, 3 Blatchf. 456, 
Fed. Cas. No. 13,454. But it seems to me, inasmuch as the com- 
plainants invited the issue on the application for a temporary in- 
junction, and STich applications are heard only upon affidavits, that 
it would be but équitable and right that the prevailing party should 
at least be accorded the sums paid out by him to the offlcer ad- 
ministering the oath and certifying thereto; and therefore I shall 
allow to the respondent as costs the sum of 50 cents for the notary's 
certificate and seal to each affidavit, aggregating $15.50. 

The next item of costs objected to by complainants is the charge 
of $506.65 paid by respondent to printing company for printing évi- 
dence and abstract of record on behalf of respondent In the ab- 
sence of any rule of court requiring this to be done, and in the 
absence of any spécial order by the court in this case, or any agree- 
ment between the parties that the same should be printed, and 
charged as costs in the case, there seems to be no warrant, under 
equity practice, for this charge. Hussey v. Bradiey, 5 Blatchf. 210, 
Fed. Cas. No. 6,946a. 

The next and final item objected to is the sum of $60.20 paid to 
Frances E. MuUett by respondent for carbon copies of testimony 
taken by her, as stenographer. As thèse copies were evidently for 
the use of respondent or his counsel, they are not chai^eable as 
costs in the case; and the motion, to the extent above indicated, 
is SHstained, and the costs ordered to be retaxed accordingly. 
v.63p.no.4— 36 
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HWBKS* ADM'R T. NATIONAL IMP. CO. 
(Circuit Court, W. D. Virginia; April 2, 1894.) 

1. New Trial— Misconduct op Jtiror. 

Proof tihat while a case was pending, and before tlie testlmony was 
coneluded or the cliarge given, one of the jurors privately measured the 
distances testified to in tlie case, and told several persons ttiat he liad 
made pp his mind,, and wonld hold ont for heavy damages, is ground for 
settlng aslde the verdict 

2. Samk— Evidence— Affidavits of Jurors. 

On motion for a new trial on the ground of misconduct of a juror, affi- 
davits of féllow Jurors are admissible to sustain the verdict. 

Action by Ewers' administrator agaijist the National Imppove- 
ment Company. The verdict was rendered for the plaintiff, and de- 
fendant moves for a new trial. 

Ford & Ford, for plalntiff. 
Harrison & Long, for défendant. 

PAUL, District Judge. This motion is based uppn the following 
grounds, to wit: First, that the verdict is contrary to the law and 
the évidence; second, on accouht of the misconduct «fa juror. 

The court does not care to discuss the évidence in the case, as it 
is invWved in the flrst ground, and will confine its views to the sec- 
ond ground, on which the motion is based. The charges against the 
juror, as contained in the afftdavits filed by the défendant, are: 
That while the case was pending before the jury, and before the 
évidence was coneluded, before lie jury had received instructions 
from tiie çdurt, and before the case had been argued by counsel, the 
juror, when separated from his fellows, had taken private measure- 
ment of distances testified to by witnesses in the case; had, in con- 
versation With two différent persons, àt différent places, about the 
same time, madë himself the spécial champion of thé character of 
the mother of the dead child, who was a witness in the case, the 
child being the same to recover damages for whose death this action 
was brought. There had been some criticism, the evening before, 
during the prôgiess of the trial, of the conduct of the mother, Mrs. 
Ewers, on account, as was alleged, of her efforts to influence some of 
the witnesses in their testimony. The juror said to two persons 
that he believed her to be a lady. That he knew where she lived on 
Daniel's hiU: To one hé said he had been out on Eivermont bridge 
' that moming, and could see her house; to the other he said he had 
gone over to Mrs. Ewers' house the evening before, to see her, but did 
not flnd her at home. To one of thèse persons he said: "Some of 
the witneâsés. had testified that the little giri was running down 
Sixth street, and some that she was not, but that it did not make 
any différence; that the ciar certainly struck her, and her mother 
ought to hâve 6ome damages. He further stated that he had it ail 
down in his mind then exactly what he would do. That a few 
days before that he had been on a jury that tried a man for counter- 
feiting money, and that he was the only man who stoodbullheaded, 
and hung titie jury." That conversation lasted 10 op 15 minutes. 
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To two other persons the juror said, immediately after a verdict 
Lad been rendered for the plaintiff, that he had talked during the 
trial to a man, not a witiiess in the case, who had seen the accident, 
and that the sight of the blood and bones had made the man sick 
so that he vomited. The juror Chewning, in an aifîdavit flled by 
counsel for the plaintiff, dénies in great part the statements con- 
tained in the afifldavits of Shelton and Jones, filed by the défendant. 
Under ail the circumstances of this case, the corroboration of 
Shelton by Jones, etc., in several particulars, requires the court to 
receiTe the évidence of Shelton and Jones, rather than that of the 
juror. The juror admits what is stated in the affidavits of Krise and 
Burrougbs. In his affldavit Chewning says he had made up his 
mind in the case before he had the conversations with Shelton and 
Jones, and counsel for the plaintiff file, in support of the juror's afiB- 
davit denying the charge of misconduct, the afSdavits of several 
of his fellow jurors. While the rule is that the afîidavits of jurors 
cannot be received to impeach their verdict, such affidavits may be 
received to sustain their verdict. Thomp. & M. Juries, § 446. Thèse 
several jurors, with a view, manifestly, of sustaining their verdict 
(and to whom no misconduct is imputed), make oath that the juror 
Chewning, before the conversations set forth in the affidavits of 
Shelton and Jones, had expressed himself as in favor of heavy dam- 
ages; "that he stated in their présence that he was made up in his 
mind for the plaintiff, and said that he would give a verdict for large 
damages; and that ail this took place before the conversations with 
Shelton and Jones." With this évidence before us, there is but 
one conclusion at which the court can arrive; that is, that the mis- 
conduct of the jurer évinces on his part a prejudgment of the case. 
He did not wait for the évidence to be fully introduced and con- 
cluded. He did not wait for the instructions of the court to be 
given to the jury as applying the law to the évidence in the case. 
He did not wait to hear the argument of counsel on the évidence, and 
the law as laid down by the court. But he makes a statement to 
an outside party to the effect that hia mind is made up. He states 
in his own afiidavit that at the time he talked to thèse outside parties 
he had already made up his mind as to his verdict. The plaintiff 
introduces the affidavits of his fellow jurors to prove that the con- 
versations he had with outside parties had no influence with them in 
finding their verdict, and in the same affldavit his fellow jurors say 
that he (Chewning) had declared himself in favor of heavy damages 
before thèse conversations were had with outside parties. The 
prejudgment of a case by a juror could not be more clearly estab- 
lished, ajid the verdict in this case cannot be said to be the resuit of 
a fair trial. 

In the language of the court in Pool v. Railroad Co. (Cir. Ct. U. S. 
lowa) 2McCreary, 251, 6Fed. 844: 

"There Is no rlght more sacred than the right to a fair trial. There îs no 
wrong more grieyous than the négation of that rlght An unfalr trial adds 
a de'adly pang to the bittemess of defeat New, the human mind is constl- 
tuted so that what one himself publldy déclares touchlng any controversy is 
miich more potent in biasing his judgment and confirming his prédilections 
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tban sîmllar déclarations whlch lie may hear utterêd by another peraon. 
Wten most men commit themselyes publlcly to any fact, theory, or judgment, 
thèy are too apt to stand by thelr own public déclarations In défiance of eri- 
dence. Thls pride of opinion and cOnstancy belong to human nature. Where, 
therefore, a jiiryman talks outside of the jury room about a case pending and 
undeterihined bef ore Mm, he giyes the clearest évidence that be is net an 
impartial juror. The very discussion of any matter anywhere by a jnror 
elsewhere than in the jtiry room tends to the forming of fais© Impressions and 
prejudgments. Nor will itdo for amoment to accept the statement of the juror 
that what he bas sald or heard bas not aiïected hls judgment or Influenced hls 
verdict Almost any juror, when detected in such roisconduct, and arraigned 
for it, iWlU dlsclaim the Influence upon hls own mind of what he bas uttered 
in violation of bis duty." 

For the court, with the évidence bef ore it, to allow this verdict 
to stand, would be a stigma on the administration of justice, and well 
calculated to destroy that confidence of litigants and the public in 
the fairness, impartiality, purity, and justice of jury trials, and their 
f aith in the integrity of the courts, so essential to the maintenance 
of an honest, just, and effectuai administration of the laws. An 
order wîll bé entered setting aside the verdict and granting a new 
trial. 



In re STORROE. 

(District Court, N. D. Callfornla. August 2, 1894.) 

No. 11.092. 

1. WilNESs— Privilegbd Communications— Messages in Hands of Tblegtiaph 

COMPANIES. 

Télégraphie messages In the hands of telegrapb companles are not 
prlvUeged communications, so far as the companles are concemed, and 
thelr production will be compelled by subpoena duces tecum. In aid of an 
lûvestigation by a grand jury of supposed crimlnal acts of the senders 
and recelvers of the messages, with wbich such companles and thelr 
ofllcers are In no way connected. 

2. SxiBPO^NA Duces Tec0m for Production op Teleqrams — Sufficienct. 

By tbe pétition of tt»e United States attomey for a subpoena duces 
tecum, dlrected to, and to be served on, the superintendant of a tele- 
grapb Company, requlrlng hlm to appear as a wltness bef ore the United 
States grand jury, and produce certain telegrams, It appeared that such 
jury was Investlgatlng certain alleged violations of the laws of the United 
States relatlng to the obstruction of the mails and carriers of the same, 
and relating to consplracles in restralnt of Interstate trade and commerce, 
durlng the récent strlke on the Southern Pacific Railroad, dlrected by 
the American Rallway Union, wbieb is a matter of gênerai public notoriety. 
Beld, that such subpoena was not defective because It called for tele- 
grams between a number of parties, wlthout describlng the messages, by 
date or otherwise, so as to Identify the particular messages requlred, 
where the facts and circumstances of the case indlcated that telegrams 
had passed between the parties, and thelr gênerai character, and where the 
subpoena described them with such particularlty as appeared to be prac- 
tlcable. Ex parte Jaynes, 12 Pac. 117, 70 Cal. 639, distingulshed. 

8 Same— WiTNKSS— BiGHT to Compensation in Advance. 

It Is. ûo cause for qnashing a subpcwna duces tecum, requlrlng a wit- 
ness to appear bef ore the United States grand jury, that no compensation 
bas been tendered the wltness for bis outlay in making the necessary 
search for telegrams "wbich he Is requlred to produce, since tbe United 
States Is not requlred to tender wltness fées In adrance. 



IN BE STOBBOB. 565 

This is a motion to quash a subpoena duces tecum. Motion de- 
nied. 

W. S. Wood, for the motion. 

Charles A. Garter, U. S. Atty., opposed. 

MORROW, District Judge. TMs is a motion to quash a subpoena 
duces tecum issued upon the pétition of the United States attomey, 
directed to and serred upon L. W. Storror, superintendent of the 
Postal Telegraph-Cable Company, requiring him to appear as a 
"witness before the United States grand jury, and bring with him, 
and produce, certain télégraphie messages. It appears from the 
pétition of the United States attomey that there is pending before 
the United States grand jury an investigation as to certain alleged 
yiolations of the laws of the United States relating to and pro- 
hibiting the obstruction and retarding the mails of the United 
States, and of the carriers carrying the same, and relating to and 
prohibiting conspiracies and combinations in restraint of trade 
and commerce between the several states and territories of the 
United States and foreign countries, and that the télégraphie mes- 
sages relating to the matters under investigation are material and 
necessary évidence in said investigation and in the cases being 
investigated. The telegrams described in the pétition indicate 
that they relate to the récent railroad strike, which appears to hâve 
been directed by the président and executed by the members of 
the American Railway Union and others. 

In support of the motion to quash this subpoena, it is objected 
that it was issued without authority of law; that it is too vague 
and uncertain, and fails to specify what telegrams are to be pro- 
duced; that it fails, in numeroiis instances, to fumish the witness 
with either the date, address, destination, or signature of the tele- 
grams mentioned therein; that it calls for the search by the wit- 
ness for telegrams in numerous places in this state, far removed 
from each other, and no compensation has been tendered him for 
Tiis outlay in making such search; that it calls for the search by 
the witness, and the production by him of ail messages from a num- 
ber of persons to many other persons, between certain specifled 
dates, without pointing his attention to any particular message or 
messages; that it calls for the production by the witness of mes- 
sages which are not shown to be relevant évidence in any matter 
now pending before the présent grand jury; that it calls for the 
production of messages by the witness in violation of the provisions 
of section 619 of the Pénal Code of the state of California; and, 
flnally, that the subpoena does not conf orm to the order issuing the 
same. 

The authority of the courts of the United States to issue sub- 
poenas duces tecum appears to be derived from section 716 of the 
Revised Statutes of the United States, which provides that the 
suprême court and the circuit and district courts shall hâve power 
to issue "ail writs not specifically provided for by statute, which 
may be nece^ary for the exercise of their respective jurisdictions, 
and agreeable to the usages and principles of law." At common 
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law fi?epj court ihavingthepowel'itOihear and détermine any suit 
had the inhérent power to call for ail adéquate proofs of the facts 
in contro-versy, and to that end to summon and compel tbe attend- 
ance of witnesses, and if the witness was expected to produce any 
books or papers in his possession à clause to that effect was in- 
serted iurtl^e writ, which was then termed a "subpoena duces te- 
cum," l Qreenlv Et. § 309; 3 Bl. Comm. 382. The writ was of com- 
pulsory obligation. Amey v. Long, 9 East, 473. The controversy 
in this case is not, howeyçrj with respect to the power of the court 
to i^8ue;a,,subppçna duces tecum in a proper case, but it is contend- 
ed thattelegrapWc communications are confldential, so far as the 
teleg^apj^rpOiBîpànies are cpncerned, and therefore, in their hands, 
such m^^ages; are in tiiQ pâture of privileged communications, 
which it is, the opolicy of the law to protect and keep inviolate. 
Judge Cooleyj in his work on Gonstitutional Limitations, adds a 
npte on pa,g^ 3^'î (of the second édition), in which he takes this view. 
In the AihepcaB Lftw Register for Pebruary, 1879, there is also an 
article by tfeefame autbor ^ntitled "Inviolability of Télégraphie 
Conimunications," in which the whole subject is ably discussed, and 
his conclueipiia summed up in favor of the privileged character of 
thèse commuiiicÇ'^ons, based upon the principles of law declared in 
Entinck V. Papriugton, 19 State Tr. 1030, and Wilkes v. Wood, 
Id. 1154, aj^d upon our own constitutional provisions; for the pro- 
tection of prifî^ibe papers and Personal rights. But the courts hâve 
certainly not adopted this view of the law, and législation has not 
been in that direction. It is to be pbserved that no claim is made 
heré that thèse Helegrams are tp be used in évidence in any prose- 
cutions againat the telçgraph cpmpany, or any of its olflcers. It is 
app^rcjntly, copf^ded that the grand jury is inVestigatîng the con- 
duct of the parties who sent or received the telegrams, and not the 
relation of îhe<;^iegraph cpmpany to the alleged violations of law 
invojved in theaçt of tran^mltting the telegrams between the par- 
tiesî The casC: is, pot, tieref ore, within the libéral construction of 
the constitutionaJi provisions in favor of défendants, as declared 
bythe suprême court in Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524. 
There is np statûte law of the United States making télégraphie 
messages, as fUJOh, privileged communications; and, if we assume 
that under Bectipn 858 of the Bevised Statutes of the United States 
the law of this State establishes the rule of décisions in this case, we 
flnd that itfdo^ not give tp them that character, but, on the con- 
tijary, provides speciflcally that they may be disclosed by the law- 
ful order of a court Section 619 of the Pénal Code of California, 
as apiend€!d;lni 1880, proyides as folio ws: 

"Every person who willfuUy discloses the contents of a télégraphie message, 
OFi^ny part rth^e^f, addressed to another person, without tfce permission of 
suc^ person, unless dlrected so to do by the lawful order of a court, is punlsh- 
aï)ïe,"ètc. ■ ■'.'",■',,., "^ 

The article of Mr. Henry Hitchcock in the Southern Law Review 
(yplume 5, N. S. 473), to which référence was made in the argument, 
reviews the provisions of law. on this subject as judicially deter- 
mi,n6d in th^seyeral States; and Mr. Ordronaux, in Ms work on 
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Constitutional Législation (pages 246-249), discusses the question, 
and arrives at practicallj the same conclusions reached by Mr. 
Hitchcock. He says: 

"The présent légal status of the telegram, as judicially determined by the 
cases clted, is substantially as foUows: (1) Télégraphie messages, however 
confldentlal, are not privileged communications in the hands of thtrd parties, 
who may be comp'elled to produce them, or testify to their contents in the ab- 
sence of the telegram. (2) That, where the statutory prohibition is only 
against the willful and unlawful disclosure of messages, they may still be 
brought Into court by compulsory process, under subpoena duces tecum. (3) 
That, even where the statutory prohibition is ùnqualified, there is always an 
exception implied in favor of légal process, since obédience to a subpoena is 
obligatory upon ail. (4) That the same rule which governs search warrante 
in gênerai should govem in the case of télégraphie messages. But, in view 
of the peculiar character of such writings, the particular message needs to 
be stated and specified only wlth that degree of certainty which is practicable, 
considering ail the circumstances of the case, so that the witness may know 
what Is wanted of him, and hâve the papersi on the trial, so that they can be 
used if the court shall then détermine that they are compétent and relevant 
évidence. (5) But either party to a message may waive ite privilège in the 
hànds of a telegraph company." 

Thèse conclusions are supported by Ex parte Brown, 72 Mo. 83; 
U. S. V. Babcock, 3 Dill. 566, Ped. Cas. No. 14,484; U. S. v. Hunter, 
15 Fed. 712; Henisler v. Freedman, 2 Pars. Eq. Cas. 274; National 
Bank v. National Bank, 7 W. Va. 544; State v. Litchfleld, 58 Me. 
267; Woods v. Miller, 55 lowa, 168, 7 N. W. 484; Waddell's Case, 
8 Jur. (N. S.) pt. 2, 181. It foUows that the télégraphie messages 
called for in the subpoena cannot be treated as privileged com- 
munications unless it appears hereafter that they corne within that 
désignation by reason of some fact other than their mère possession 
by the telegraph company. 

We come now to the sufflciency of the subpoena. It is urged that 
it is defective because it calls for telegrams between a number of 
parties, without describing the messageis, by date or otherwise, so 
as to identify the particular messages required. With respect to 
this objection, and others of this character, relating to the form 
and substance of the subpoena, it will be sufficient to say that it f ol- 
lows very closely the one held to be sufficient in the case of U. S. 
V. Babcock, supra, and appears to me to conform to the opinion of 
the court in the case of U. S. v. Hunter, supra; but, further than 
this, the court cannot ignore the character of the alleged violations 
of law which the grand jury is about to investigate, and to which 
this subpoena relates. It is a matter of gênerai public notoriety 
that for more than two weeks a strike prevailed along the Une of 
the Southern Pacific Railway Company, which had the effect of sus- 
pending the movement of interstate commerce and the transporta- 
tion of the United States mails. The whole business of a large sec- 
tion of country was so completely paralyzed, and disorder so gên- 
erai and aggressive, that the président deemed it his duty to use the 
forces of the United States to restore tranquility, and secure the 
orderly opération of agencies within the control and protection of 
the gênerai govemment. The parties engaged in thèse disturbances 
appear to hâve become effective in organization and formidable in 
action by the use of the telegraph in sending orders and exchan- 
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gipg reports concerning the opération of the strikers. Many of 
thèse telegrams were published at the time as part of the current 
news of the day, and hâve been copied into the subpoena as pub- 
lished, while others are supposed, from the reported déclarations of 
the parties and their concerted actions, to hâve been sent and re- 
ceivëd by them. ^ In Ex parte Jaynes, 70 Cal. 639, 12 Pac. 117, the court 
lield. vtiiat the subpoena in that case, commanding the witness to 
search for and produce ail messages from and to a large number of 
persons therein named, between specifled dates, did not identify the 
particular messages required, and hence the witness was not bound 
to respond, and committed no contempt in failing to examine the 
papers under bis control to ascertain if any such messages had been 
sent or received. The subpoena in that case was obtained by coun- 
sel for respondent, and presented to the court for examination and 
comparison with the subpoena in the présent case. There is no 
question but that in many particulars tiiey are very similar. But 
the State court, in commenting upon the former subpoena, said that 
it "was an évident search after testimony;" that is to say, that it 
called for an indiscriminate search among the papers in the pos- 
session of the witness, — ^for no particular paper, but for some pos- 
sible message or communication that might throw some light on 
some issue involved in the trial ôf a civil case. This is a very différ- 
ent affair from an examination before a grand jury, involving an 
original inquiry into the conduct of parties with respect to criminal 
acts, where the télégraphie messages were probably the effective 
means of carrying out their unlawful purposes. The subpoena now 
under considération calls for the production of telegrams, describ- 
ing them with such partieularity as appears to be practicable; and, 
under ail the circumstances, I think they are suflficiently described 
to indicate, to an ordinarily intelligent person, the particular com- 
munications required. 

The objection that no compensation has been tendered the wit- 
ness for his outlay in making the necessary search for the tele- 
grams is without merit The United States is not required by the 
statute to tender witness fées in advance, and, as there is no sug- 
gestion that the appropriation for the payment of witness fées 
for the current year has been exhausted, it is sufflcient that he will 
be paid his légal fées in due course, when he shall hâve responded 
tô lie subpoena. The subpoena duces tecum is, in my opinion, sufiQ- 
cient. The motion to quash is theref ore denied. 



HUNT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit Septômber 10, 1894.) 

* No. 335. 

Bail in Criminal Casbs— Dbfeksb to RBCOONizANca— Estoppel. 

it Is no défense to a recognlzance that It was taken and acknowledged 
before the clerk of the district court, where thls was done by order of 
the district judge, made at the request of the accused, and to secuie his 
speedy discharge. 
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In Error to thé District Cîourt of the United Statea for thé West- 
ern District of Missouri. 

This was a proceeding by tlie United States to enforce, by scire 
facias, a forfeited bail bond against Eobert H. Hunt and Hugh C. 
Ward, tlie sureties thereon. Tlie district court rendered judg- 
ment for the United States, and the défendants sued out a writ of 
error. TMs court heretofore affinned tlie judgement below (10 
C. 0. A. 74, 61 Ped. 795), but défendants hâve now petitioned for a 
rebearing. 

Hugh C. Ward. for the motion. 

Before CALDWELL, SANBORF, and THAYER, Circuit Judges. 

PER CURIAM. In this case a pétition for rehearing has been 
filed, supported by an elaborate brief, which we hâve carefully rèad 
and duly considered. The chief complaint is that the décision 
heretofore rendered makes a void contract binding by the applica- 
tion of the principle of estoppel or waiver, which ruling, as coun- 
sel assert, "has not the support of a single authority." It is said 
that as the opinion concèdes that there was no statute, state or 
fédéral, authorizing the clerk of the United States district court to 
admit parties to bail, the bail bond in question was absolutely 
null and void, and could not be validated by any application of the 
doctrrae of estoppel or waiver. There is, as we think, a funda- 
mental error in the line of thought pursued by counsel, in that it is 
taken for granted that the clerk of the district court admitted the 
accused to bail. This was not the fact. Besides approving the 
sureties, the act of admitting an accused person to bail involves 
the détermination of two questions, in the décision of which the 
ofiacer acts judicially. In the ûrst place, it must be determined 
whether the offense of which the party stands accused is bailable, 
and, secondly, what amount of bail ought to be required. The 
décision of this latter question is always important, as article 8 
of the amendments to the fédéral constitution déclares that "exces- 
sive bail shall not be required." When an order has been made 
by the proper offlcer, allowing bail and fixing the amount thereof, 
the sureties tendered must, of course, be accepted or approved, and 
the release of the offender after the sureties hâve signed the bond 
is a sufflcient approval. But no law of which we are aware requires 
the sureties to appear personally before the judge, unless they are 
to become bound by a technical recognizance, such as is entered 
into in open court, and spread upon the journal of its proceedings. 
When a bail bond is taken, as in the présent case, and the obliga- 
tion assumed by the sureties is evidenced by their signature to the 
bond, and not by the court record, it is not essential that they should 
appear personally before the court or judge. In accepting a bail bond, 
a court or judge may undoubtedly act upon knowledge of its own, 
or upon knowledge derived from third parties, as to the solvency 
of the sureties and as to the genuineness of their signatures. In 
point of fact they do f requently so act in the interest of personal 
liberty; and it would sometimes lead to great hardship if they 
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shouia a4t «ithorwise by ■requliîng sureties to be brought fi'om u 
great 4istance, at great inconvenience and expense, to merely sigp 
a bail boaô to tb© présence of the Jwdge- From what bas been said, 
it is manifest tbat the clerk of the district court did not admit tbe 
accused to bail as counsel bare erroneously assumed. The district 
judge discharged eacb important judicial functioû in connection 
with talîing bail. He decided tbat tbe offense was bailable, and 
flîted tbe anjowxt qf tibe bond. E[e also ordered tbè clerk to approve 
tbe bond when it sbould be signed by two sureties. Tbis order ad- 
dressed to tbe clerk was tantamount to an approTal in advance of 
a bond signed by two sureties whotii tbe clerk migbt accept as suiia- 
cient. : We are not pièpàred to à<ilnit tbat tbe action taken by 
tbe district judge in tbe matter of tbus approving tbe bond was even 
irregùlar.) but, conceding tbat it was irregular, sucb action was 
iûduced % tbe request of tbe accused tbat tbe bond tnigbt be so exe- 
cuted, s6 as to secure bis more immédiate release ; and, as we bave 
berét^fpre beld^ and still tbink, it was compétent for tbe accused 
and Ms sureties to wàive tbe irregularity, and tbey sbould be ad- 
judged to hâté done 80. 

In coiicLasion, it is proper to add tbat we bave examined tbe ad- 
ditional jcases cited by counsel in support of tbe proposition tbat 
tbe bail bond now in suit is null and void, for tbe reason tbat 
it wàs signed in tb^ présence of tbe clerk, and not in tbe présence 
of tbe juâgé.:* With référence tberetoit may be said tbat tbe cases 
cited are geherally cases where a person wbo was wbolly unautbor- 
ized to, taie bail for tbe particular ofifense assumed to do so on 
bis own motion, and to discbarge eacb judicial function connected 
tberewitb,! or tbey are cases where tbe bail was taken coutrary to 
tbe provisions of some express statute, which fact was held to render 
the obligation void. Com. v. Otis, 16 Mass. 198; Chinn v. Com., 
5 J. J. Marsh. 29; Dickenson v. State, 20 Neb. 72, 29 N. W. 184; 
Clink V. Gîïcuit Judge, 58 Mich. 242, 25 N. W. 175; Butler v. Foster, 
14 Ala. 323. We tbink, upon an examination of the cases, that none 
of the dtatiotis in question are in necessary conflict with the Adews 
which we bave expressed, and the principles upon which we bave 
predicated our décision. The pétition for a rehearing is accord- 
ingly denied. 



McÉWAN BROS. CO. V. WHITE. 

(Circuit Court, D. Oonnecticut October 22, 1894.) 

No. 752. 

Patent8-^Aiît?oipàtion— Papbr Board. 

The.ÎK^cBwan patent, No. 492,927,— claiming, as a new article of manu- 
facture, a sUperior paper board, formed frbm printed newspapers ground 
to a pulp, and having ttie particles of printers' ink minutely subdlvlded 
and uniformly distributed, so as to impart an even tint to the board,— was 
not antlcipated by previous processes, In whicli ttie ink was utilized as 
part of the colorjng matter by the use of an alkali which saponifled the 
oil In the Ink, after which the saponifled matter was washed out; it ap- 
pearing that such process required additioual expense, and also weakened 
the flber of the board. 



, M'eWAN , BEOSt CO.; V. WHITU. 57 1 

This was a suit in equity by the McEwan Bros. Company against 
George L. White for inf ringement of a patent. 

Briesen & Knauth, for complainant. 
Geo. E. Terry, for défendant. 

TOWNSEND, District Judge. TMs is a suit upon letters patent 
No. 492,927, granted March 7, 1893, to Robert B. McEwau, Jessie 
L. McEwan, and Ricliard W. McEwan, for an improvement in paper 
board. ïlie object of the alleged invention was to obtain a su- 
perior quality of paper board at a reduced cost. The spécification 
States that this is accomplished by such processes as subdivide 
and préserve the permanent particles of printers' ink in newëpaper 
^tock, so that they may be blended with the fibers of the paper 
without impairing the strength of the fibers by bleaching out the 
ink. Theclaimisasfollows: 

"As a new article of manufacture, a paper board formed from printed news- 
paper, or the like, ground to a pulp, and having the permanent particles of 
the printers' ink minutely subdivided and uniformly distrlbuted throughout 
the body o( the board, whereby a smooth and even tint Is imparted to tho 
board," 

Inf ringement is not denied. The only évidence in the case is that 
of one witness for the complainant. The défendant claims that cer- 
tain admissions made by him show that the patent is void for want 
of novelty. It appears that prior to the alleged invention paper 
board had been made from newspaper stock, in which the ink 
was utilized as part of the coloring matter. The process by which 
this was accomplished included the use of an alkali which saponified 
the oH in the ink, and the saponified matter was theu washed out. 
It is admitted that this process involved additional expense. It 
is not denied that the fiber of the flnished product was weakened 
thereby. It would seem that this was one of the "more or less 
expensive attempts to bleach out the ink" referred to in the patent 
in suit, the objectionable results of which the patentée sought to 
obviate in his product. The patented product consists of paper 
stock ground to a pulp, and permanent particles of printers' ink 
so minutely and uniformly distributed throughout as to produce 
an even tint. The product relied upon as an anticipation is a 
paper pulp tinted by the coloring matter originally forming one of 
the oonstituents of the printers' ink. In the former there is 
mechanical disintegration; in the latter, chemical solution. With- 
out other évidence that such product did not involve inventive 
skill, with the allégations of the patentée that it was stronger in 
fiber and superior in quality, and the admission that it was pro- 
duced at less expense, I think the complainant is entitled to the 
beneflt of the presumption in favor of the validity of the patent. 
Let a decree be entered for an injunction and an accounting. 
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BOWERS T. VON SOHMIDT. 

(Circuit Court. N. D. Califomla. July 23, 1894.) 

No. 10,244. 

L Patœstb- Extbkt ot CiiAiiiS—PiOiiBKB iNTBimoN — DitSDamo Machiiibs. 

l'Ile! Bowers patents, N0- 318,859, for dredging maçliiae, and No. 355,- 

251,' t03f hydraulic dredgiùg apparatus, are valld, and cover inventions of 

ia pionéer chaxacter, and tbé daims are entitled to à broad construction. 

& BAMB—CïasrTEBOF Oscillation. 

Two torms of centers of oscillation are described in the Bowers pat- 
ents, yiz. one consisting «( a tumtable rotatlng ta a circular well in 
combination with two spuds or vertical anchors paasi:^g tbrougb aper- 
tures in tbe turntàble; the other consisting of a single spud wben tbe 
turntable is made staûonary. The claims which specify, as one of tbe 
éléments, "a, center of oscillation," inclnde and cover both forms, and are 
not limited to the flrst form, and Bowers was not anticipated in the lattet 
form by Angell or the défendant 

8. SamB— FUHGTIONAL CLAIHB. 

TUe élément designated in tbe Bowers claims as "a totary ezcavator 
wîth inward dellvery" is not functional In form, but means a rotary 
excavator of such construction as will produce an inward delivery. 

4. Samb— Rqtart Excavatgb with Inwabd Dblivkkt. 

Two forms of rotary eicavators with Inward delivery are described In 
tbe Bowers patents,— one contalning an Inner chamber or sbield, within 
the cutter head, having an opening In the top for admission of the spolls; 
the other with sald inner chamber or shield eut away until only enough 
remains to support the excavator and shaft The claims contalning the 
élément, "a rotary excavator with inward dellvery," Include and cover 
both forms, and are not limited to the flrst form. 

0. Bamb— Ambndubnt of Sfxoifioation m Patent Ofkce. 

Where an applicant for a patent is the original and first inventer of 
a form of device, but his original spécification does not sufllclently de- 
Bcribe It, so as to entltle It tb be claimed 'thereln, It is compétent for Mm 
to amend his spécification so as to include it, at any time prlor to Issuance 
of his patent, even though such amendment be made in référence to 
another patent, applied for and issued prlor to tbe issuance of the appli- 
cant's patent, but subséquent to bis Invention. 

A. Sa^— Anticipation— Eabi-t Modem and Drawings. 

An apparent anticipation may be avoided by a complalnant by proving 
priority of Invention over the alleged anticipation, and models or draw- 
ings, if sufflciently plaln to enable those skilled in the art to understand 
them, are compétent proof of such priority. 

7. 8aub— Infbinobmbnt. 

The excavator shown In the Von Schmldt patents, Nos. 277,177, 300,333, 
and 306,368. though diffierlng in the mode of mounting and in the shape 
of the cutting blades, is ess^itially the same, and opérâtes in substantially, 
the same way, produclng tbe same resuit, as the Bowers excavator. 

5. Same— SuBSEqtJBNT Patbn*. 

A subséquent device may be an infringement of a prlor patent not- 
wlthstanding the fact that such subséquent device is in itself an inven- 
tion, and patented. 

9. SamB— AOOBKOATION AND COMBINATION. 

A combination, to be patentable, must produce a différent force or 
efCect or resuit, in the combined forces or processes, from that given by 
their separate parts. There must be a new resuit by their union. If not 
so, it is only an aggregatlon of separate éléments. The Bowers claims 
bear the test of aU the définitions. They are true combiuations, and not 
aggregatlons. 
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This was a suit by Alphonzo B. Bowers against Allexey W. Von 
Schmidt for infringement of two patents on dredging machines. 
The original application therefor was flled December 9, 1876. Sev- 
eral divisional applications were carved ont of it, and upon two 
of them the patents in suit were issued. While thèse applications 
were pending the défendant built and put into use the infrînging 
machine, and at the same time made application for patents for 
his spécifie devices, and obtained such patents prior to the issuance 
of complainant's patents; the same being numbered 277,177, 300,- 
333, and 306,368. The claims of defendant's patente were for his 
spécifie deTices. 

John H. Miller, John L. Boone, and M. M. Estee, for complainant. 
Wheaton, Kalloek & Kierce, for défendant 

McKENNA, Circuit Judge (orally). This is an action for the in- 
fringement of certain claims of two patents issued to plaintiff. The 
flrst is numbered 318,859, and dated May 26, 1885, and the second 
numbered 355,251, and dated December 28, 1886. There is no 
claim which contains ail of what plaintiff claims to be his in- 
vention. Its éléments are variously combined in 103 claims. Of 
thèse, infringement is alleged of Nos. 10, 16, 25, 26, 33, 53, 54, 59, 
and 75 of patent No. 318,859 (Exhibit A), and of 13, 14, 17, 18, and 22 
of patent No. 355,251 (Exhibit B). In the first patent the ma- 
chine is called a "dredging machine;" in the second, a "hydraulic 
dredging apparatus." The purpose of both is the dredging of river 
bottoms, and the transporting of the "spoils" to land. 

The éléments of the flrst are: A boat of suitable shape, with 
suitable machinery to furnish power for its operating parts; a bot- 
tomless bucket excavator, of moderate size; a nonrotating suction 
pipe, mounted on strong trunnions or other équivalent joints; a 
discharge pipe flexibly joined to the boat at or near its center of 
oscillation, and consisting of sections flexibly joined, and resting 
on or supported by hollow floats, and flexibly connected with a 
nonflexible section which rests on land. There is no controversy 
about any of the éléments, or of the construction of any, except 
the form or kind of center of oscillation, and the form or kind of 
excavator. The issue between the parties principally turns on 
them. The patent describes two centers of oscillation : One a turn- 
table (Figs. 1, 2, and 10), which may be made to rotate by any 
suitable means in a circular well. It contains two apertures, into 
which vertical anchors or spuds are fltted loosely, and which may 
pass through, as occasion requires, into the mud below, and which 
hold the turntable stationary, the boat swinging about it from side 
to side. Second, the turntable made rigid with the boat, and so 
adjusted that the vertical anchors or spuds are arranged on either 
side of the central Une of the boat, enabling each spud, alternately, 
as it is dropped into the mud, to act as a pivot upon which the 
boat may swing. 
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The opération of dredging, as described in the patent, is as fol- 
lows: 

"The vertical anchors and excavator being raised to allow freedom of 
motion, tlie dredger is placed In position, with the turntable in Une with the 
longitudinal axis of the proposed cnt The turntable is then rotated until 
the vertical anchors are aiso in Une with said axis, and both anchors are 
dropped into the mud. The discharge pipe is placed in position, the blocks, 
U, U, anchored at suitable points for swinging the machine, and the dredger 
ewung round until the excavator reaches the side of the proposed eut, as 
shown In Fig. 10. The Unes, M, JI, are drawn tant, and the excavator low- 
ered below the surface of the water. The pump, B, la then prlmed and 
started, çind the excavator set in motion, and lowered, its entlre diameter, 
into the mud. The proper winding drum is then engàged, and the dredger, 
swinging on the txu:ntable as a pivot or center of oscillation; rapidly cuts its 
way to the opposite slde. To seoure a steady side feed, the friction coupllng 
of the unwinding drum may be adjusted to keçp the unwindlng Une suffl- 
ciently tant to prevent the veering of the dredger with wlnd or tide. Upon 
reaching the opposite side the winding drum is disehgaged, the excavator 
again lo-Wered Its full diameter, the side feed reversed, and the dredger cuts 
bacli again. This process is repeated until the proper dèptii Ip obtalned. The 
excavator is then raised above the bank in front, the anchôr. G, raised, as 
shown Ih Fig. 2, and the turntable rotatéd upon the anchor. G", until G is 
squarely in front of G^ in Une with the longitudinal axis of the proposed ex- 
cavation, as indicated by the broken-llned outilne, G^ (Fig. 2). G is then 
dropped into the mud, and the work proceeds as before; the dredger having 
been fed forward the distance between the centers of the vertical anchors, 
which is flxed to correspond with the eut capable of being made by the ex- 
cavator. This arrangement for feeding forward keeps the center of oscilla- 
tion of the dredger coïncident with that from whlch the arc to be eut by the 
excavator should be described. A less perfect forward feed is secured by 
placlng the dredger so that the excavator Is at the side, and the turntable 
is in Une with the longitudinal axis of the proposed excavation. The turn- 
table is then- rotated until the vertical anchors are in a Une parallel with the 
transverse axis of the dredger, where it Is made stationary. This leaves 
one anchor dlagonally in advance of the other, the dredger lylng diagonally 
across one-half of the- Une of the proposed excavation. The forward anchor 
is now dropped into the mud to form a pivot, upon which the dredger swings 
as it cuts to the opposite side. The dredger then lies dlagonally across the 
other half of the Une of the proposed excavation, the swing having brought 
the rear anchor to the front. This anchor in tum is dropped to form a new 
pivot, and the other anchor is then raised. The dredger swings first upon 
one and then upon the other anchor, thèse anchors being alternateiy raised 
and lowered for this purpose. As this mode of feeding by swinging alter- 
nateiy upon two différent pivots gives a wedge-shaped eut, requiring two 
full swings to make one full eut, it is équivalent to a loss of one-half of the 
time, and It is used only to prevent stoppage of work when the apparatus 
for rotatlng the turntable is stopped for repairs or other cause, in which 
case it becomes valuable." 

The use of the spuds as centers of oscillation, it will be observed, 
the patent says, secnres a less perfect forward feed than the turn- 
table, and it was not described in the original spécification, but 
was inserted afterwards, and défendant claims, after a patent to one 
Angell, and plaintifE had seen a dredger constructed by défendant. 
If so, it was not a part of his original invention, and he must be 
confined to the turntable as a center of oscillation. That the use of 
the spuds alone was not described in the original spécification is 
true, but the évidence does not sustain the other contention of de- 
fendant, that plaintifl copied from défendant, or was anticipated by 
Angell. Plaintiff exhibited a drawing made as early as July 13, 
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3864, in whicL two spuds are shown as self-contaîned pivots and 
centers of oscillation, and in which the turntable is not shown. 
On the drawing of July 13, 1864, describing the use of the anchors, 
he said: 

"The dredge swings on a vertical anchor, or on two— flrst on one, and then 
on the other. But thls makes a wedge-shape eut, requlring two fuU swings 
to make one full eut. I think I can flnd some way to get around this." 

The anchors, as pivots or centers of oscillation, were also shown 
in models made prior to Angell's application. 

The defendant's counsel, however, seem to Urge that the date 
of an invention cannot be shown by a drawing or a model. I say 
"seem," because their meaning is not clear. They say: 

"Under the law and the facts of thls case, the patented invention of Mr. 
Bowers can only date from the time of the fillng of the application for his 
patent. It has been repeatedly declded that a conception of an invention, 
even when reduced to drawings or shown in models, does not constitute an 
invention." 

That models or drawings will not constitute invention, so as 
to amount to anticipation, may be true, but models or drawings 
may constitute invention to avoid anticipation. Walker (section 
61) makes the distinction dépend upon the statute, as well as the 
authority of cases; and in Loom Co. v. Higgins, 105 U. S. 594, the 
suprême court say: 

"An invention relatlng to machlnery may be exhiblted either m a drawing 
or In a model, so as to lay the foundatlon of a clalm to priority. If it be suf- 
flclently plein to enable those skilled in the art to understand it." 

The drawings and models of Bowers comply with the condi- 
tion, and he was therefore the flrst inventer of a vertical anchor 
as a center of oscillation in combination with devices capable of 
working with a side feed, and a use by others in the combination 
stated in his claims is an infringement. It is an élément of claim 
10, combined with devices for swinging and working the boat, a 
suction pipe, exhausting apparatus, and a rotary excavator. It is 
an élément of no other claim sued on. An excavator is an élé- 
ment, besides of claim 10, of claims 25, 53, 54, and 59. In claims 
10 and 25, it is described as rotary only; in claims 53 and 54, it is 
described as rotary, and as having "inward delivery through said 
excavator;" and, in claim 59, as rotary, and "with inward delivery." 

Two objections are urged to thèse claims: 

(1) That they are functional, or, in the language of défendant'» 
counsel, "they describe the action of a machine, and not the ma- 
chine itself." 

(2) That the excavator of claims 10 and 26 must be considered 
the same as those of claims 53, 54, and 59, and ail confined to par- 
ticular forms described in the spécification and drawings. 

The first objection is easily answered. It is met completely by 
the language of the claims. Assuming, then, for the purpose of the 
objection, that the excavators mentioned in ail of them hâve inward 
delivery, it is clear that the claim is for an excavator of such con- 
struction as will produce inward delivery, and such construction 
v.63F.no.4— 37 
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iâi descMbèd in the spécification with the cleamess reqnii'ed by the 
Statute. ■:;;■/ ■ , ; ; i , - 

TliéiSiecoii^d objection reqtîresniorë considération. As bas been 
observed, the excavator nïentioned in claims 10 and 25 is described 
only a^ ïotary; ,and, it is itience claiwed by counsel f or plaintiff, "it 
is tfnliiàîted in fôrm and construction,"— it may hâve «ither an 
"inward ^iir ah outwëi^d déliVéry." "Thé essence ofthisclaliù," they 
f urthçpr Jtay, "is in the sejf-containfed pivot on which the boat swings 
while the excavator is digging." jt -was vindoubtedly compétent to 
combinç! the self -co^tained pivot with an excavator cap^ljile of com- 
binatiion ]vith it,,bnt itiw'f^wldjjSfîeTq. that the only kind; icap^ble oî 
sucti comijination is one with side-qutting edges, — the only Mnd suit- 
able for working vpi^h a side fee^,-r-and this Mnd is described in 
thé; sp^^càtibn as hayingjinward, dplivery. And it .may ajso be 
urged that the combination of claim 25 is only useful with a stmilar 
exoavtttfeir: Bat thé vleW Itâke ôf thè defendant's exeftva:tor makes 
it unnecessary to décide this point. I may assume that the exca- 
vatops, i» ail the claims, we are considering, must hâve invpard de- 



. The plaintiff, in describiag his invention, says: 

"It c<JiisiBts of a rotary bôttoniless bùcTiet excavator whéel, of moderate 
sizé, noVtel cobstnictlon, and great capaclty, comblned with a bydraullc trans- 
porting devlce of equal capacity, by means of -whicli the spoUs may be cbeap- 
ly carried to a distance of several miles over land or watet, and across navi- 
gable chànïiéls.witlioiit interrtiptloitt 6t np^Vlgation, togethër with novel feed- 
ing devlcès, through which thè perCelitàgëà of earth excavated by tUe cutting 
wheel, and of the water thëre'rt'lth deUvtetèîfl, are adjustable' fo the précise 
amount of each necessary for most economical working, and by means of 
Whlch cleàîi'wOi'k Is done; thé excavator golng twice over no ground, and 
mlsslng no grbund, thus saving tauch tlme, and effectlng a materlal réduc- 
tion In the cost of apparatus, repaire, and cost of dredging and of disposing 
of the spoUs, thesp beipg the chief ; objecta of the invention." 

The working of the invéntioh àiÉd its varions parts is elaborately 
described aild illustrated. Of the excavator, he say s: 

"E is a rotary bucket- wheel excavator, havlng radiating bottomless buck- 
ets, k (Flgs. 4', 5, 6, 7), firmly seciired'at each end to the discal ends, b, b, of 
sald excavator.' Thèse buckets may be stlfCened, strengthened, and protected 
by rings or acreens, d, passipg arovind,.8ecured to, and preferably projecting 
beyond, the edges of said bi;ickets (Flgs. 1, 5, C, 7, 8). Thèse rings may be 
Sharp, to cut Uke the revolvlng disk coltèrs of plows, and serve to subdivlde 
the matetial entering the buckets, and to exclude substance too hard to be 
cut, and too coarse to pass through the pipe and pump. They serve also as 
f enders to enable the cutter to ride over obstructions wlthout catching and 
breaking. TJ^ç edges of the bucket, are sharp, and may be provided with 
détachable stéèl knlves or cutters', S (Flg. 6), for working in hard materlal. 
The outer discal end (li'igs. 1, 3, 6, 8) may be provided with cutting edges, 
lips, or scoops, e, to obvlate the daugeii oï breaking from Jamming agalnst a 
hard ban)^ as the dredger heaves In thç swell of the sea. In maklng the 
necessary ôpCnlngs in the cllscaJi ejjfl tO admit the silt from said scoops, said 
end plate becomes changea ,to' tl|e fôrm of a spider or séries of arms, which 
may be starengthened by thé lowér ting, d, Which, in turh, inay be regarded as 
fortolng a séries of bracés.extëndimgbetween the said arms at or near the 
outer parts. The several partg of this excavator may be made separate and 
détachable, or it may be ca'st,, in a single pièce. I do confine rqyself to the 
précise mode described of riïoiinttiig this wheel, or of freelng it of its con- 
tents. It may be of any desired feize and proportion of parts, and may dis- 
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charge Its contents In-ward tHrough Itself Into any Suitable conduit or re- 
celver. The rings, d, may be'omitted in soft inud, free from substances too 
coarse to pass throughi tàe pipes and pump, though always at the risk of the 
projecting buckets catching upon obstructions and getting broken." "T is 
an inner chamber or shield, around which the buclcet wheel revolves, and 
into Which it discharges. This chamber is provided with a strong flange, 
by which it is secured to a similar flange on the end of the suction pipe. It 
is also provided with a large opening, a (Flgs. 2, 7), through which the spolls 
enter from the bucicets, and through this opening (Fig. 4) is seen a portion of 
the driving shaft in theinterior of said chamber. This chamber or shield 
forms a bottom for the bucketS, k, until they reach the opening, a, as shown 
in the cross section of the wheel and chamber (Fig. 7). As the buckets pass 
this opening, they discharge mud and water into the chamber, as indicated 
by the inner arrows, the outer arrow showlng the direction of rotation. The 
office, in part, of this chamber or shield, Is to prevent. too large a percentage 
of water from entering with the mud; but when the spoils are of a character 
to require a large percentage of water to carry them up the suction pipe, or 
to send them through the discharge pipe, as may sometimes be the case, the 
chamber may be eut away until only enough remains to support the exca- 
vator and shaft, R." 

No other excavator is described. 

The patent, therefore, describes two forms of excarator, — one con- 
taining an inner chamber with an opening on top, the sides of the 
chamber making bottoms to the buckets in their révolutions, except 
when over the opening in the chamber; and the other form the same 
as the first, except with the inner chamber eut aM'ay until only 
enough remains to support the excavator and its shaft. The ad- 
vantage of each is mentioned. The flrst is to be used when the 
spoils do not require a large percentage of water to carry them up 
the suction pipe; the second, when the spoils are of a character to 
requii*e a large percentage of water. Both hâve an inward de- 
livery. 

With but one remark, attention may be confiûed to the second 
form. Counsel for défendant contend that plaintiff should be 
limited to an excavator with an inner chamber or shield; that this 
was his original invention, and that the other form was âuggested 
by an excavator which appeared on the Angell dredger in the year 
1883; and that his spécifications were amended to include and 
claim it. But this charge isnot sustained by the évidence. It 
is true that he amended his spécification, but that he had conceived 
an excavator with inward delivery without an inner chamber or 
cylinder is shown by Exhibit N. This model was made in 1868. 
Model II, made about the same time, also shows the inner cylinder 
eut away. It was certainly compétent for the patent office to per- 
mit him to amend his spécifications so as to embrace his invention; 
and it bas been held that this may be done even though the change 
be made in référence to another patent, applied for and issued 
after his invention. Western Electric Co. v. Sperrv Electric Co., 
7 0. G. A. 164, 58 Fed. 186. 

The second form of excavator wUl be considered, therefore, as cov- 
ered by his claims, and the question is, bas the défendant so far 
copied it, and in such combination, as to be guilty of iufringement? 
An answer to this question involves an inquirj' into the character 
and exteht of plaintifl's invention. 
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ThQ; évidence is very volximinous as to the state of the art, and 
antldpat!]^ devices, and it would extend tMs opinion at tOo great a 
lerigth to review or comment on them. It is suffleiènt to state my 
conclosijiîli from the évidence, which. is that plaintiff's excavator is 
bjrp^dly niew, and entitled to a libéral rule of équivalents, and, ap- 
plying sncïij sthe defendant's excavator is an infringement of it, 
Thereis a différence in the mountings of the two excavator s, — dif- 
férences in the Shapes of their cutting blades,— jut they are essen- 
tially the same, and operate substantially the same way, producing 
the same résulté It may be, as is claimed, that defendant's exca- 
vator is the bèttër. It may be, as it appears to be conceded by 
plaintiff, that it is an invention. But this does not prevent it 
from being an infringement, under the décision of Morley Sewing 
Mach, Oo. Vi Lancaster, 9 Sup. Gt. 299, and the cases there cited and 
revievred. Norton v. Jenàen, 1 G. G. A. 452, 49 Fèd. 859; Miller 
V. Manufactùring Co., 151 U. S. 207, 14 Sup. Ct. 310; Reece Button- 
hole Mach. Co. v. Globe Buttonhole Mach. Co. (decided by the court 
of appeals for the first circuit April 20, 1894) 61 Fed. 958. 

Against the conclusion that the defendant's excavator is an in- 
fringing copy of the plaintiff's, defendiant's comisel urge that plain- 
tiff limited the form of his excavatoï* to avoid an interférence with 
the défendant, and therefore cannot now enlarge it. If the fact is 
true,. there is no doubt about the conclusion. But the fact is not 
established by the évidence. It is attempted to be established by 
claiming (1) a resemblance between the excavator which is one of 
the subjects of this suit ànd the excavator of a prior patent issued 
to Von Schmidt; (2) by the admission of plaintiff that the latter 
is not an infringement, it having no inward delivery; and (3) by a 
letter of Bowers to the patent office. But the excavators are not 
alike, and the letter only attempts to show this, expressing no dread 
of interférence, or désire to avoid it Bowers, it is true, in his testi- 
mony, concèdes to the second excavator the ment of invention, but 
claims, nevertheless, its subserviencé to his. 

Besides the claims above mentioned, claim 75 of those asserted 
' to be infringed is the only other one which has for an élément a 
rotary excavator. It is as follows: 

"In dredging machines, a nonrotatlng suction pipe, In combination with a 
rotary excavator provlded with excavating devices arranged to dellver in- 
ward to a space in the interior of said excavator." 

I am not sure that it can be distinguished from claim 53. It 
seems like a répétition, but, as it is only urged to cover a contingency 
of the inner cylinder being held necessary to claim 53, it may be 
dropped from further considération. 

The other claims of which infringement is charged are 16, 26, and 
33. They are as follows: 

"(16) A dredge boat and oscillating section of a conduit discharge flexibly 
joined to a nonoseillatlng section, to allow said boat to feed forward, and 
sald oscillating section to swing upon the flexible joint Connecting said oscil- 
lating and nonoseillatlng sections." "(26V A conduit fof transporting earthy 
and semiliquid substances; said conduit consisting of an outer, rigld, non- 
oseillatlng section, flexibly joined to an inner, oscillating section, the inner 
end of said oscillating section being flexibly joined to a discharging device." 
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"(33) A submerged discharge pipe, in combination wlth excavating devices 
adapted to eut up the mud, and witti mud-forcing apparatus." 

The éléments of 16 are (1) a dredge boat; (2) a floating pipe 
composed of sections flexibly joined togétherj (3) a land pipe; 
(4) a flexible joint between them. The défendant uses thèse élé- 
ments in the same combination and hence infringes. The éléments 
of 26 are: (1) land pipe; (2) floating pipe, composed of flexible sec- 
tions; (3) a flexible joint between them; (4) discharging device; (5) 
a flexible joint between the floating pipe and the discharging de- 
vice. The différence between this claim and claim 16 appears 
to be in words. In the latter the floating pipe is flexibly jolned 
to a dredge boat. In the former it is flexibly joined to a dis- 
charging device. Surely, this is what is meant by claim 16. The 
connection of discharging pipes with a dredge boat would hâve 
no purpose, unless the connection was with a discharging de- 
vice, The new élément of claim 33 is a submerged discharge 
pipe combined with excavating devices and a mud-forcing apparatus. 
That is a rotary excavator with inward delivery, and a centiifugal 
pump or other forcing device. I do not think ttat there is a pat- 
entable différence between this and claim 16. It is claim 16, with 
the pipe, or some portion of it, submerged. 

The plaintiff also claims infringement of claims 13, 14, 17, 18, 
and 22 of patent No. 355,251. The claims are as follows: 

"(13) In combination, a dredge boat, exUausting device, telescoping suc- 
tlon pipe, and a rotary excavator provided wltli détachable cutting edges. 
(14) In combination, a dredge boat, exhausting device, telescoping suction 
pipe, and a rotary excavator with inward delivery through Itself to said pipe, 
said excavator being provided with détachable cutting edges." "(17) In com- 
bination, a dredge boat, exhausting device, telescoping suction pipe, and a 
swinging section of discharge pipe, flexibly joined to the boat and to an outer 
stationary section, to allow said boat to feed forward, and said oscillatlng 
pipe to swing on the Joint Connecting the oscillating and nonoscillating sec- 
tions. (18) In combination, a dredge boat, exhausting device, telescoping suc- 
tion pipe, rotary excavator, and a swinging section of discharge pipe, flexibly 
joined to the boat and to an outer stationary section, to allow said boat to 
feed forward, and said oscillating pipe to swing on the joint Connecting said 
oscillating and nonoscillating sections." "(22) In combination, a dredge boat, 
exhausting device, telescoping suction pipe, rotary excavator having cutting 
edges arrangea to work with a side feed, and an oscillating section of dis- 
charge pipe, flexibly joined to the boat and to an outer nonoscillating section, 
to allow the boat to feed forward, and the oscillating section to swing on the 
Joint Connecting the oscillating and nonoscillating sections." 

The' new élément in thèse claims is a telescoping suction pipe, 
and what has been said applies, with little change, to thèse claims. 
Under the assumption that the excavator of ail claims means one 
with inward delivery, claims 13 and 14 are substantially .ilike, and 
claims 18 and 22 are also substantiially alike, because side-cntting 
edges are made a characteristic of excavators with inward delivery. 
The combination of thèse claims and claim 17 is used by the de- 
fendant. 

There are three gênerai défenses urged by the défendant: (1) 
That the claims are aggregations, not combinations; (2) that the 
invention was abandoned before application for a patent, cr (3) after 
such application. 
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The extrême oâses of combinations and aggregations are easily 
dis^inguished, aiid,^ couûsel ssiy;"ît îs evidently only àû aiggfega- 
tion when an addîtîwal car is added to» a train of cars." The added 
efféct is equal tp the àdded cause, and we are not confusèd because 
oûr purpose couldnot be acconiplisllediwithout tbe additional car. 
An aggregation thuS fonned is olearly seèn to be, to use the lan- 
gua^e of Justice Matthews, "the mete adding together of separate 
contributions." i But is this true of the combinations of plaintifE's 
patents? 

CJounsel for dèfeiidant say (page 257 of their brief), "In thls case 
the action of the transpbrting device is separate and independent 
from that of the dredging device, and constitutes btit an aggj-ega- 
tiOïi," and claiming also that the center of oscillation, whether tum- 
table or vertical anchor, is separate in its action, insist that claims 
10, 16, 25, 26, and 33 of the first patent, and 17, 18, and 22 of the 
second patent; are aggregations. In support of this, on page 261, 
aftersome argument, counsel further say: 

"Now we ask thè court to recognlze this well-establlshed i^tile of law that 
a comblnation whlCh does uot ereate a new action thàt îs made up of the 
comtningled' actions of the comblned devlcèS is not a patentable combination, 
but is that kind of a comblnation whlch cornes under what the courts hâve 
deflned to be aggregations; that, In ail cases where the action of each of the 
combiiieid deviens remains ita own individual action, there is ,no patent- 
able comblnation, lio matter hbw such Individual action of each device may 
act or operate upop the pther devices, or how much such separate action of 
the devises may cpntrlbute tp the gênerai -resuit; nor is the question afCected 
by the tact that the devices açt slmultaneously." 

And counsel somewhat weardly add, "We hâve tried very hard, 
heretofore, to hâve this principle àpplied by the courts hère." 
Under one consthiction of this language, I shoulà feel no wonder 
that they hâve fftiled. If, how^ever, it is but an élaboration of the 
statement of the suprême court in Halles v. Van Wormer, 20 Wall. 
353, that "the resuit mùst be a product of the combination, and 
not a mère aggregate of several résulta, each the complète product 
of one of the combined éléments," it states the law correctly. 

My attention is especially invited to Hailes v. Van Wormer, 20 
Wall. 353, and Koyer v. Roth, 132 "U. S. 201, 10 Supi Ct. 58. Thèse 
cases support each othigr. The former case is the vcell-known Base- 
Burning Stové Case, and needs no explanation. In Royer v. Roth 
the claim of the patent waa as follows : 

"In combination with the drum, A, of a rawhlde fulling machine operating 
to twist the leather alternately in one direction and the other, a shifting de- 
vice for the purpose of ma,king the opération automatic and continuous, 
substanttally as described." 

In both cases there was but the assembling of old devices, without 
the exercise of invention. And in Hailes v. Van Wôrmer, if not as 
obviously, fully as surely, as in the illustration of the aggregation 
by the addition of the car, to quote the language of Justice Grray in 
Heating Oo. v. Burtis, 121 U, S. 289, 7 Sup. Ct. 1034, "There was no 
speciâc quality of the resuit which could not be deânitely assigned 
to the independent action of a single élément." In Royer v. Roth 
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the court says that there was no invention in the application of the 
Bhifting device to a fulling machine. 

But, if thèse cases are at ail doubtfui, what they mean Is deter- 
mined by other décisions. In Reckendorfer t. Faber, 92 U. S. 347, 
the suprême court say: 

"The comblnatlon, to be patentable, must produce a différent force or effect 
or resuit, in the comblned forces or processes, from that glven by thelr sepa- 
rate parts. There must be a new resuit by thelr union. If not so, It la 
only an aggregation of separate éléments." 

The court seemed to feel that this language needed illustration, 
and illustrations were given. I sélect one: 

"Another illustration," the court say, "may be found in the frame of the 
sawmill, whlch advances the log regularly to meet the saw, and the saw 
which saws the low. The two co-operate, and are slmultaneous in thelr 
joint action of sawing through the log." 

The moving frame performed, of itself, no other office than moring 
frames do. The saw performed no other office than saws do; but, 
each performing its particular function, they together "sawed 
through the log." 

It is well settled that the action of the éléments need not be slmul- 
taneous, and Judge Acheson said in Stutz v. Armstrong, 20 Fed. 847: 

"It is by no means essential to a patentable combination, as the defend- 
ant's argument implies, that the several devices or éléments should coact 
upon each other. It Is sufficient if ail the devices co-operate with respect to 
the work to be done, and in furtherance thereof, aithough each device may 
perform its own particular function only." 

See, also, Yale Lock Manuf'g Co. v. Norwich Nat. Bank, 6 Fed. 
394. 

Other cases but repeat and illustrate in varions ways thèse views. 
To make a combination there must be a patentable relation between 
the éléments (Bussey v. Manufacturing Co., 110 U. S. 146, 4 Sup. Ct 
38); that one élément must qualify or modlfy the other (Double^ 
Pointed Tack Co. v. Two Rivers Manuf'g Co., 109 U. S. 121, 3 Sup. 
et. 105; Stephenson v. Eailroad Co., 114 U. S. 158, 5 Sup. Ct. 777); 
that there must be more than a juxtaposition of parts (Reckendorfer, 
V. Faber, 92 U. S. 347); that they must co-operate in one resuit, — 
each must influence or afifect the action of the other. If each 
fulfllls its office, and nothing more, it is not a combination (Beecher 
Manuf'g Co. v. Atwater Manuf'g Co., 114 U. S. 524, 5 Sup. Ct. 1007). 

But further quotations would be tiresome, and I hâve made thèse, 
not because they are necessary to define the law, but because 
counsel feel or feign despair of having the cases they cite read or 
applied. 

Applying the principle of law counsel advance, and which I hâve 
quoted, counsel, on page 264 of their brief, say: 

"Now, In the Bowers Case, the action of the dredge In using the rotary 
suction x)ump, the excavator, the suction pipe, and ail that portion of the 
diseharge pipe whlch is upon the dredger, is preclsely the same, whether 
there is an additlonal extension of that discharge pipo by means of fltïible 
Joints or not." 
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<;0f course not, if we djpçegard the oface of the flexible joints, and 
the office of flexibly joining the discharge pipe to the dredge. But 
this frfaçe cannot be disregarded. It enables the action of the 
dredging machine to be cqntinuous as it swings on a side f eed and 
excavates, This is the essence of the invention, the new resuit 
which was çot accomplished before, and bears the test of ail the 
définitions of conibinatifas to which I hâve been cited. The same 
remarks are applicable to the tùrntable or vertical anchors, which- 
ever be used. Counsel say, "If any other holding is substituted 
for the tumtable and spuds, the dredge does its work juat the 
same." It would only do sôme work "just the same," and besides 
the tumtable or spuds hâve other offices than "holding." It permits 
swinging as well, — work on a side feed, work on a forward feed. 
This is ignored by counsel. 

The lehgth of this opinion makes it impossible to consider at 
length the défenses of the abandonment .pf the invention or of 
the application. I think the evidfence shows sufficiént excuse for 
delay. For the same reason, — that is, it would make this opinion 
too long,-— I hâve refrained from a detailed comparison of plaintifl's 
apparatus and devices with those which défendant asserts an- 
ticipate or limit them. Such a comparison, to be sufflcient or 
satisfactory, would necessarily hâve to be very long. 

I hâve assimilated claims 16 and^ 26 of patent No. 318,859; 13 
and 14, 18 and 22, of patent No. 355,251,— and between claims 16 
and 33 I flnd no patentable différence. 

Decree will be entered holding infringement of claims 10, 16, 25, 
.53, 54, and 59 of patent No. 318,859, and 13, 17, and 18 of patent No. 
355,253 
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(Circuit Court, D. Indlana. October 5, 1894.) 

No. 8,667. 

1. Patents— CoNBTKDCTiON of Claims— Infbtngbment— Cross Cttt Saws. 

The Slmonds patent No. 269,728, for a cross-cut saw, as an article of 
manufacture, if valid at ail, is limlted to a saw formed by curvilinear 
grinding along Unes parallel wltti Its cuttlng edge, so as to be of sub- 
stantially the same thlckness throughout the length of its curved cuttlng 
edge, and of gradually dlminishing thlckness In the direction of its 
wldth from cutting edge to back; and the patent is not Infringed by 
a saw hàvlng a curved cuttlng edge and straight back, and made from 
a plate of steel roUed so as to hâve a gradually dlminishing thlckness 
from cutting edge to back, and ground on straight Unes, so that it has 
a sUghtly greater thlckness along the central part of the cutting edge 
than at the ends, and a uniform thlckness along the baclj from end to 
end. 

S, Same— Patentable Invention— Change in Size. 

It would seem that a patent for a spécial form of cross-cut saw as 
an article of manufacture cannot bç sustained when It appears that there 
previously existed a small saw for cuttlng fire wood, of substantlally the 
same form; for the change isone merely of size or proportion, which is not 
patentable. 
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This was a suit to obtain an injunction and damages for an alleged 
inf ringement of a patent. 

Robert S. Taylor and Causten Browne, for complainants. 
Chester Bradford, Wm. M. Eccles, and Augustus Lynch Mason. 
for défendant. 

BAKER, District Judge. This is a suit in equity brought by 
the Simonds Manufacturing Company, a Massachusetts corporation, 
and George P. Simonds, a citizen of Massachusetts, against E. C. 
Atkins & Co., an Indiana corporation, to obtain an injunction 
and damages for an alleged infringement of letters patent 269,728, 
dated December 26, 1882, granted to George F. Simonds for an al- 
leged improvement in cross-cut saws. The défenses interposed are 
noninf ringement; that George F. Simonds is not the flrst or original 
inventer of the patented device; that the same, or substantially 
the same, device was in public use or on sale in the United States 
for more than two years prior to the application for such patent; 
that there is no invention exhibited in the patented device; that 
the patent was surreptitiously obtained by the failure to disclose 
the true state of the art; that the same, or substantially the same, 
device in ail its essential features was long before known to and 
publicly used by various persons named in the answer; that the 
same, or substantially the same, device, as well as the method of 
constructing it, were shown or described in other patents of the 
United States, and in other printed publications set up in the 
answer; that the same saw, in ail its essential features, which the 
défendant is now manufacturing, and which is complained of as 
the înfringing saw, had been manufactured by the défendant and 
its predecessors for more than two years prior to the application 
for the Simonds patent; and that the arrangement and combina- 
tion of parts and ail the essential features of the patented device 
were known to and generally used by the public for more than two 
years before the application for the patent was made, The spéci- 
fications forming part of the letters patent state that the invention 
has for its object the construction of a thin-backed crosscut saw 
that shall eut an even kerf throughout its length, that shall not 
bind in its eut, and that shall be relatively thickened and strength- 
ened towards the ends, whereby more lumber can be eut, and with 
less labor, than heretofore. The invention is stated to consist in 
a cross-cut saw of substantially uniform thickness throughout the 
length of its curved cutting edge, and of gradually diminishing 
thickness in the direction of its width from cutting edge to back. 
After describing the old cross-cut saws, and the various methods 
of grinding employed in their manufacture, the spécifications pro- 
ceed to state the method of grinding to be employed in making the 
cross-cut saw which the inventer claimed to hâve discovered, and 
which he desired to secure by letters patent, as follows: 

"Instead of moving the saw plate to the action of the grindstone in a 
rectilinear path, I give It such movement as to cause every part of its curved 
cutting edge, throughout the entire length thereof , to pass successively through- 
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out the plane whlçb Is common to the axlg of the presser bar and the grinding 
Une at substantlally the same point durlhg any glven passage, so that the 
Unes of uniform thlckness In the tapered plate are curves running substan- 
tlally parallel to the gênerai curvature of the cuttlng edge, because by 
keeping the cuttlng edge of the saw lilate where it passes the grinding Une 
at the same distance from the apex of the angle of Inclination of the presser 
bar ail other portions which pass through any glven constant part of the 
angular space between the presser bar and the grlnder, and whlch are con- 
sequently reduqed to uniform thlckness, wlU necessarlly be acted upon at 
the same distance from the point at t?hlch the cuttlng edge is malntained, 
and wlll therefore be located in a curve ■which conforms to the curvature 
of the cuttlng edge/' 

Tbe daim is single, and is as follows: 

"Whatï clalm as my Invention Is, as a new article of manufacture, a cross- 
cut saw of substantlally uniform thlckness throughout the length.of its curved 
cuttlng edge, and of gradually dlmlnishlng thlckness In the direction of its 
widtb IrQtn cutting edge to back." 

In view of the prior state of the art as shown by the proofs, 
and especially in view of the admission of the complainants' expert, 
it is donbtfulwhethfep the patent in question is sustainabie, because 
lacking in iûTention. Oross-cut isaws, having a curved cutting 
edge, and: thinner at the back than at the cutting edge, were well 
known: and in common use long prior to the complainants' dis- 
covery. By the methods of straight or rectilinear grinding then 
practiced cross-cut saws "were not made, and perhaps were inca- 
pable of successfui manufa,eture, of such uniform thlckness through- 
out the enlàre length iof their curved cutting edge, and of such 
gradually diminishing thickness in the direction ôf their width 
from cutting edge to back, as are made by the grinding, as practiced 
by complainants, along Curvilinear Unes parallel with the cutting 
edge. The différence in form of the old cross-cut saw and of the 
saw claimed by complainants is necessarily slight, and the claim of 
the patent cannot be construed bo broadly as to include the old 
fonns of oross-cut saws. Therefore the claim, if sustainabie at ail, 
raust cover a form of saw embraced within narrow limits of varia- 
tion. Whether, within thèse narrow limits, it ought to be sus- 
tained, is not free fromdoubt, in view of the admission of com- 
plainants' expert that tvood saws were previously known and in 
public use substantlally the same as complainants' saw, viz. "a 
cross-cut saMr [meaning wood saws] of substantlally uniform 
thickness throughout the length of its curved cutting edge, and of 
gradually diminishing thickness, — L e. tapered, from cutting edge 
to back." It is not necessary to détermine whether or not the un- 
contradicted admission of their expert concludes the complainants, 
as seems tb be held in Wells v. Jacques, 1 Ban. & A. 60, 75.^ Com- 
plainants' expert endeavors to diffierentiate thèse wood saws from 
the saw described in and secured by the patent in question by the 
statements that "wood saws are saw blades intended to be used 
in a saw franle for cross-Cutting comparatively small pièces of wood, 
such as ordinary flre wood," and that "they are used under wholly 
différent conditions from the cross-cut saws of the Simonds patent, 

' Fed. Cas. No. 17,398. 
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although some of them hâve a curved cutting edge of uniform 
thickness, and a substantially uniform taper from cutting edge to 
back," and that "they beloiig to a différent class from the cross- 
cut saws, and are commonly ground by différent machinery and 
différent methods," so tbat the identity in form of the wood saws 
and the saw claimed in the Simonds patent would not suggest any 
way in which the same characteristics might be embodied in a cross- 
cut saw. The patent in question secures to the complainants their 
saw solely as an article of manufacture. It does not secure the 
methods employed in manufacturing it, nor the uses to which it 
may be devoted. The essential différences pointed out by the ex- 
pert between the wood saws and the saw of complainants hâve re- 
lation to their relative size, uses, and methods of manufacture, 
which are features not covered by the patent 

Can a patent for a cross-cut saw, as an article of manufacture, 
be sustained when it is admitted that wood saws were old and well 
known in the arts, and were, in fact, cross-cut saws of substan- 
tially uniform thickness throughout the length of their curved cut- 
ting edge, and of gradually diminishing thickness from cutting 
edge to back? It is firmly established that mère change in size or 
proportion does not involve invention. This prineiple is declared 
and applied in the case of Planing-Mach. Co. v. Keith, 101 U. S. 479, 
490. It is there said : 

"It may be admitted it would be too weak for gênerai planing work upon 
boards or plank. It is comparatively a small machine. It would not cease 
to be the same machine, in prineiple, if any one or ail of its constituents 
were enlarged and strengthened, so that it might perform heavier work." 

And it is f urther said : 

"And It Is not perceivèd why, if enlarged, It would not answer ail the 
purposes of the Woodbury machine. Mère enlargement is not invention. 
The simplest mechanlc can make such modification." 

This doctrine has been applied in many other décisions of the su- 
prême court. It has been held that changing the length and size of 
valve openings jn the reed-board of an organ is not invention (Estey 
v. Burdett, 109 U. S. 633, 3 Sup. Ct 531); that â change in the guide 
frame or rack of a cider press is not invention (Pomace Holder Co. 
V. Ferguson, 119 U. S. 335, 7 Sup. Ct. 382) ; that a change in the size 
of the ridge stone or cap stone and the corresponding width of the 
roof stones in roofs for vaults is not invention (French v. Carter, 
137 U. S. 239, 11 Sup. Ct 90); that a change only in form, propor- 
tions, or degree, doing substantially the same thing in the same 
way by substantially the same means, but with better results, is 
not invention (Ansonia Brass & Copper Co. v. Electrical Supply 
Co., 144 U. S. 11,. 12 Sup. Ct 601). But conceding that the patent 
may be sustained notwithstanding complainants' saw differs from 
the old wood saws only in size, uses, and methods of manufacture, 
still the claim in question must be limited to a cross-cut saw of 
substantially uniform thickness throughout the length of its curved 
cutting edge, and of gpadually diminishing thickness in the direction 
of its width from cutting edge to back, The claim itself does not, 
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by the gênerai tenns employed, conclusively détermine the précise 
form of saw intended to be secured by the patent as an article of 
maittufactupe. But reading tbe claim — îas we. may — in connection 
with the spécifications, no doubt, it seems to me, can be entertained 
in regard to the cross-cut saw which the patentée intended to se- 
cure, and which he has secured, if his discovery inyolved inven- 
tion. It is a cross-cut saw formed by curvilinear grinding along 
lines parallel with its curved cutting edge, the saw so produced 
being of substantially uniform thickness throughout the length of 
its curved cutting edge, and of gradually diminishing thickness in 
the direction of its width' from cutting edge to back. No other 
method of grinding than that pointed ont in the spécifications will 
produce with any degree of certainty or accuracy the form of saw 
which the patentée conceived he had discovered, and which he in- 
tended to secure by his patent. With this construction of the claim, 
it is conceded that defendant's saw is not an infringement. The 
défendant uses the old and well-known saw blade or plate of com- 
merce in the manufacture of its saws, It consists of a blade or 
plate pt steel having a curved cutting edge and a straight back, 
so rolled as to hâve a gradually diminishing thickness from cutting 
edge to back, and having a slightly greater thickness along the 
central part of the cutting edge than at the ends, and having a uni- 
form thickness along the back from end to end. From such 
blades or plates the défendant manufactures the alleged infringing 
saws by first cleaning them without any change of form, and then 
by grinding them in straight or rectilinear lines, the grinding 
commencing at a part at the back of the blade or plate a few inches 
from one end, and continuing thence in a right Une to a point within 
a few inches of the other end, and the contact of the grinder at 
each recurrlng passage over the blade or plate is shorter than the 
preceding one. The blade or plate is thus passed under the grinder 
up to a point within about two inches of the curved cutting edge, 
thereby producing what is Called by the défendant its "segmentally 
ground saw." The saw thus manufactured, except where thus 
segmentally ground, retains the exact form of the original blade 
or plate of commerce, except for such slight and immaterîal 
change as may be caused by polishing. In my opinion, the saw of 
the défendant, thus made, is not an infringement of the patent in 
question, even if valid, and the bill will therefore be dismissed for 
want of equity, at the costs of the complaiûants. 



WESTINGHOUSB et aL v. EDISON ELECTRIG LIGHT 00. 

(Circuit Court of Appeals, Third Circuit Septembet U, 1894.) 

No. 7. 

1. Patbntst— Limitation of Clatms— "Substantially as Set Forth. " 

Mattets which are only Incldentally referred to in the spécifications, and 
not descrlbéd^ cannot be read into the clàlmç by means of the words "sub- 
stantially as set forth," especially when the claims themselves are un- 
ambigvçoUfl and ^act 
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9. SAME— COMBINATION ClAIMS— SEPAEATB ELEMENTS. 

A claim for a combinatlon carries wlth It an Implication that the sep- 
arate éléments are old. The Com-Planter Patent, 23 Wall. 181, foUowed. 

8. Sam E— Patentable Invention— Pbior Art— Electric Lighting Cibcuits. 
The Edison patent, No. 264,642, for preventlng the drop In tension upon 
electric light wires by combinlng a feeding circuit with a consumption cir- 
cuit, the main conductors of whlch are so proportioned as to maîntaln 
such uniformity of pressure upon them that there is practically no vari- 
ance in the candie power of the lamps connected therewith, Is void as to 
the flrst three clalms, as showing merely the application of mechanical 
and engineering skill to solve the difflculty as soon as it was made to appear 
by the production of a practicable Incandescent electric lamp. The lack of 
Invention Is especially apparent in View of the prlor state of the art as 
shown by the ITrench patent to Khotinsky, of 1875. 55 Fed. 490, reversed. 

Appeal from the Circuit Ck)urt of the United States for the Dis- 
trict of New Jersey. 

This was a bill in equity brought by the Edison Electric Light 
Company against Westinghouse, Church, Kerr & Co. "to restrain 
the infringement of the Edison patent for an electric distribution 
and translation system." The circuit court sustained the patent 
and rendered a decree for complainant (55 Fed. 490), and défendants 
appealed. 

Léonard E. Curtis and Edmund Wetmore, for appellants. 
Frédéric H. Betts, for appellee. 

Before AOHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

ACHESON, Circuit Judge. This suit was for the alleged in- 
fringement by the défendant of letters patent of the United States 
to Thomas A. Edison, No. 264,642, dated September 19, 1882, granted 
upon an application filed August 9, 1880, for an "electric distribu- 
tion and translation system." After stating that the "invention 
relates to a method of equalizing the tension or pressure of the 
current through an entire system of electric lighting, or other 
translation of electric force, preventing what is ordinarily known as 
a 'drop' in those portions of the system the more remote from the 
central station," the spécification proceeds thus: 

"As is well known fi-om patents already granted me, and prior applications 
pending, I use In my system an electric light formed of a continuous incan- 
descing conductor, large numbers of which are grouped Into one System, sup- 
plied and régula ted from a central station; main conductors leading from 
and to the central station; each lamp or translating device being in a de- 
rived circuit to the main conductors; the entire System being what Is known 
as a 'multiple-arc' system. From a central station the main conductors may 
proceed, and it is intended that they should, to a great distance, and supply 
a large number of translating devlces. In such cases there is Inevltably a 
différence in tension between varions parts of the circuit, due to the résist- 
ance of the main conductors. This may be partially remedied by making 
the conductors very large near or at the station, graduaHy decreasing their 
size or conductlng capacity, but such plan only lessens slishtly the ratio of 
fall. To obviate the difflculty I provide feeding conductors which extehd 
from the generator or generators to the main conductors of the lamp or con- 
sumption circuit or circuits; such feeding conductors not havlng any trans- 
lating devlces connected therewith, and being connected with the main cou- 
diictors of the consumption circuit or circuits at the center, ends, or other 
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points on such main conductors. Prom a cçatral station several sets of suck 
feedinglcoaauctors ïûayrun; eachyset feeding into Its own lanûip or con- 
sujnptiooclreultïDraÙthe sets feedlng IntOia connected system of lamp or 
copsumptjion droits. It wlU be seç» that tbe drop upon the feedlng con- 
ductors bas nQ.êffleCt ùpon the rel^titç candie; power of the Jappa of tiip Sys- 
tem, the relàtlvfe'^ândlë pôwer of tBe Jamps"beîng affected only jby the drop 
upon the njain Wri'âtictors of tfie consùmption circuit or circuits "between the 
«^nd ot a, set ,oî ifeeding cond^lctors ajid points most distant from any feeding 
conductors. In ord^r ,tp maintaih pra^jtically the same candie power through- 
out thé systen;, /^ç njain conductors, of the consumption cirçiiit or circuits 
should be éppirôportloned, thiai the ,di;op in tension upon them shall not çx- 
cèed a deflnltè smallllmit,— for exajnpïei flve per cent. T^is drop ■will make 
a différence of lessltfian a Cfliidle powçr in ail the sixteen canule power lamps 
oiftlie System, whîch dlfÇèrencé Is jjjot perçéptib}è to the eye. Upoii the feed- 
lng conductors, however, any loss can be made. ïhls loss will be varled ac- 
cordons ^t^ loçaljtites, and the relative) costpffopper for conductlng purposes 
and horse power for génération. ïhis loss upon the feeding conductors in 
large and extended systeps will genprally be greater ,than upon the main 
conductors of the consuHJptioii cirbuit or eircuiisi It riiay be, for example, 
about flfteen per cent; but circumstancesmight make It désirable to dimln- 
Ish the Joss upon the feedljag flçnduçtops down eyen as low as that Upon the 
main conductors of the opnsumptlon ,clr(iuit or circuits, or tô increase the loss 
uilèn'the fèedçrs to more th^'n fifteeii per teht. * * • When It is deslred 
t6 Ù6e a feTF lamps hear tke èentrai stàtlodithey înay'be piâced upon a direct 
circuit therefrom, with résistance at the commencement or home end of the ■ 
circuit sufflcjent to then reduce the tension of. the current in such circuit so 
that it shall only b© eqùàl to that to' the rnore distant drcuits, and one br 
more of such circuits may be combined wlth ; the circuits before described. 
W^eP large buildings or blocks of biillding^ ,uslijg many lamp^, a,re to be 
supplied, It mày be désirable to lay'tlSefefor separaté' feedèrs, liisulated from 
eaeh other. Where several central stations are used in a city, each havlng 
feeding conductors leading to lamp-circuit conductors of the description be- 
fore noted,,it may be {jdY^ahle to conuect tlîÇifejedingr circuits ■pf ail the sta- 
tîOTÎs, eguallzing the tens'icfn' or prèsstiïe.throti^but thë èiitire system of the 
plaxia: Wûér© the cehttal stations are lociated." ' ' ', , 

"i'Mfe illtistrative drà:wiligs sïxow differeiit applications of the 
gëiieral form of circuit i^scribed in the speciâcation.;. , The patent 
has six çlainis, fcùt tjle Jâéfend^ waaj?h.argedi only ï, with the in- 
fri'ûgiément of the first, second, and third daims, which are as fol- 

.''(fi) A. eonçùmption circuit,; ta the main conductors of 'R'hich the drpp in ten- , 
sîon'ls hot sufflcleiit to Va^y practically the CEindî® po^ver of the lamps con- 
nected therewith, in combination'witlï feedlng conductors conûecting the con- 
siipptlon circuit with the source of electrical energy, aud having no trahslat- 
ing,aevices connected, tbiere with, the: drop ip tension upon.such feeding con- 
d.uctprs not afCectiug the relative candie power ttfthe lamps of the consump- 
tijon, circuit, substantially as set loçth: (2) A consumption circuit, in the 
m^in i conductors of whiçh there iS; a .definite, small drop: in tension, not sulH- 
clent to vary practically the candie power of the lamps, connected therewith. 
lu cpmbination with feeding conductors Connecting the consumption circuit 
wjLth the squrce of electrical :ener^k and havlng: no translà,tlng devices con- 
nected therewith, thei loss upon such feedlng' condu,ctors:being greater than 
upoû the majn condijcjtors oaÇ thei.QoosumptiOB circuit» substantlàlly as set 
fortii., ta) The çiMcibination Pf ^oonsuiHptlW circuit, in the main conductors 
o^i which the drc^p ta tension Js mi suflieient to vary practically the candie 
pqwjer of the lamps cpijnectéd therewith, with a feeding i circuit having no 
tyanslatIng:deyiçei?,,and,e3çtenc(taS'ifr<nn,the source of elècttical energy to the 
center of tlje consumptlcfflffilpîBiti. substantially as set fcffth,'' : : i: - ■ ■ 

Foi^ tl^e. pïopei^ detet^lpj^tiOjQ of thi càserit is^^esseritial that; 
the: si]l)ject-?»atteiJofjihs^iclaâiaa should be clearly uuderstood- 
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This patent does not deal with the complicated gênerai problein 
of the distribution of electricity, and the subdiTision of the cur- 
rent for the purpose of domestic illiimination. The patent is not 
for an incandescent lamp, or for a dynamo for generating electricity, 
or for the arrangement of the lamps in multiple arc, or for indi- 
cating and regulating devices for controlling the current from a 
central station, singly or combined. The patent deals with the one 
particular difflculty of drop in tension or fall of pressure, — loss 
of electro-motive force,- — due to the résistance of the conductors 
to the electric flow. To remedy the evil effect therefrom the 
patentée provides spécial conductors for the transmission of elec- 
tricity, extending from the generator to the main conductors with 
which the lamps are connected, and from which they are served. 
The patent is for a spécifie arrangement and proportioning of the 
two sets of conductors, which together constitute the complète 
«ircuit The claims in question are perfectly clear and deflnite. 
Each claim la for a combination consisting of two constituents, 
namely, a consumption circuit in the main conductors of which the 
./drop in tension is not sufflcient to Tary practically the candie 
power of the lamps connected therewith, and feeding conductors (a 
feeding circuit) having no translating devices thereon, uniting the 
consumption circuit with the source of electrical energy. Any 
■■ electric consumption circuit, the main conductors of which are so 
proportioned that the drop in tension therein is not sufflcient to 
vary practically the candie power of its lamps, in combination with 
feeding conductors on which are no translating devices, falls within 
the scope of the claims. Plainly, each of thèse claims is for a 
single circuit composed of a pair of transmittîng conductors and a 
pair of distributing conductors having the specifled characteristics, 
without regard to any other like circuit. The gist of the al- 
leged invention is in the combination and proportioning of the two 
parts of the circuit, and not in the scale of use. Oontrary to thèse 
views, the circuit court was of the opinion that certain unex- 
pressed qualifications are to be incorporated into each of the claims 
by vlrtue of the concluding words, "substantially as set forth." 
Af ter discussing the specifled limitations the court said : 

"But tliis statement of the claims would be highly inaccurate, if permitted 
to stand alone. Other limitations must be regarded. Not only are the cir- 
cuits, feeding and consumption, unique in their spécial characteristics, but. 
as well, are jointly applicable to the lighting by Incandescent lamps, in multi- 
ple arc, of large areas, of which portions or parcels are very distant or re- 
mote from a central station, from which, however, émanâtes complète con- 
trol. It is true that thèse latter limitations are not expressed in terms in the 
«laims under considération, or in either of them. But, In drafting the claims. 
Mr. Edison, by the words used, clearly referred to the descriptive phraseol- 
ogy of the spécifications of his invention preceding them." 

Accordingly, the court construed thèse several claims as involving 
the lighting of a "large territory," by the use of "large numbers" of 
incandescent lamps, and as implying central station régulation 
whereby variable drop in tension in remote parts of the System may 
be controlled. But in our judgment thèse limitations are in- 
Admissible. The fact is, pending the application for this patent 
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it ; wa9^ sought to; amend the spécification, and insert a new claim 
l^j; tli^ introduction of tÊe matter of central station régulation; but 
thC; patent office rejected the proposed amendment for the assigned 
reason that "it describes and daims an invention not even hinted 
at in t^e origijial spécification, nor shown in any of the drawings." 
While central station régulation is incidentaJly referred to in the 
intnoductory part of the spécification, it is not described at ail, 
and clearly is no part of this alleged invention. The only de- 
scribed means to secure equality of pressure between the lamps of 
a circuit near the central station and the lamps of a circuit more 
remote therefrom are résistance coils put in the supply conductors 
of the near circuit. ThiS; deyice is covered by the fifth claim, in- 
fringement of which is not charged. The claims in question are 
unambiguous and exact. Upon well-settled principles, then, limita- 
tions other than those expressed ai$ to be excluded. Eailroad Co. 
•V. Mellon, 104 U. S. 112; Manufacturing Co. v. Greenleaf, 117 U. S. 
554, 6 Sup. Oi 846; White v. Dunbar, 119 U. S. 47, 52, 7 Sup. Ct. 
72. As was said in the last-cited case: 

"The daim îs a statutory requlrement prescribed for the réry purpose of 
maklng the patentée define preclsely what hls invention is; and it is unjust 
to the public, as Well as an évasion of the law, to constoie it in a manner 
différent from the glain Import of Its terms." 

The claims hère, we thint, were purposely framed broadly, so 
as to cpver the simplest form of the alleged invention. 

The claims with which we ^re concemed, as we hâve seen, are 
each fora combination of two éléments, — a consumption circuit and 
feed|ing conductors having icespectively the peculiar properties 
specified. The primaxy question for solution, then, is whether it 
involved invention, in a patentable sensé, to combine a circuit for 
feeding only witii ,a oonsumption circuit, ,the main conductors of 
which are so proportioned as to main tain such uniformity of pres- 
sure upon them that there is practically no variance in the candie 
poM^er of the lamps connected; therewitb. 

Now, a claim fpr a combination carries with it an implication that 
the separate eleipeuts are old. Says Mr. Justice Bradley, spéaking 
for the court, in the case of The Oom-Planter Patent, 23 Wall. 181, 
224: . .-,. 

"Where a patentée, after describing a machine, claims as hls Invention a 
«ertain combination; of éléments, of a certain devlee or part of the machine, 
this is an implied déclaration,— as conclusive, so far as that patent is con- 
cerned, aslf.it were expressed, that the speciflc combination or thing claimed 
is the only part which the patentée, regards as new." 

In the pjçesent instance the positive proof s accord with the implica- 
tion, iiost certairily the patent in suit discloses no' new means 
either for transraitting a current of electricity, or for equalizing 
pressiire upon the. consumption circuit It is to be noted that the 
patent l^ves it âltogether tcj the judgment ofthe electrical en- 
gineer or constructor to détermine the relative lengths of the two 
parts of the coflibiBcd circuit, and the propep thickness of the 
conductors. Asi to thèse points no deflnlte instructions are given. 
Undoubtedly it was well known prier to the alleged invention that 
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a large quantity of electrical enei^y could be transmitted a con- 
sidérable distance by a conductor of small size. Now, witb respect 
to the loss of pressure upon the feeding conductors, wbich loss dé- 
pends upon tbe thickness of the Qonductors, the spécification tells 
us that "this loss will be varied according to localities, and the rela- 
tive cost of copper for conducting purposes and borse power for 
génération." It is said tbat in large and extended Systems this 
loss would generally be greater than the loss upon the main con- 
ductors of the consumption circuit, and "may be, for example, about 
flfteen per cent," but that circumstances might mate it désirable 
to diminish the loss down even as low as that upon the main con- 
ductors of the consumption circuit, or to increase the loss upon the 
feeders to more than flfteen per cent. Thus is it left, where in- 
deed it properly belongs, to the intelligence of the electrical en- 
gineer to sélect feeding conductors of larger or smaller diameter, 
depending upon the comparative cost of copper and of povper, or 
upon some spécial circumstances. Of a trutii, the feeding conduc- 
tors of the patent are nothing more than the ordinary supply wires 
running from the source of the electrical energy. The proper func- 
tion of such conductors being to transmit the electric current to 
the point where it is to be utilized, as a matter of course they hâve 
no "translating devices connected therewith." The statement in 
the spécification, "it will be seen that the drop upon the feeding 
conductors has noeffect upon the relative candie power of the lamps 
of the System, the relative candie power of the lamps being aflected 
only by the drop upon the main conductors of the consumption cir- 
cuit or circuits between the end of a set of feedinji conductors and 
points most distant from any feeding conductors," is the mention 
of an obvions fact. Indeed, it is put as a self-evident proposition. 
That no loss upon the supply part of the circuit can affect the rela- 
tive candie power of the lamps upon the consumption part of the 
circuit is a quality inhering in the circuit by the very nature of 
things. It is a necessary incident of any circuit, part of which sup- 
plies the current and part of which distributes it. 

The spécification states that, "in order to maintain practically the 
same candie power throughout the system, the main conductors of 
the consumption circuit or circuits should be ëo proportioned that 
the drop in tension upon them shall not exceed a deûnite small 
limit, for example, flve per cent," but gives no information whatever 
how this is done. This silence is higUy signiflcant. The spécifica- 
tion assumes that to secure uniformity of electrical pressure, and 
thus uniformity of eiïect, is a matter of common knowledge among 
those skilled in the electrical art, as indeed it was. The drop or fall 
in tension or pressure in an electrical current in its passage through 
a conductor was an observed and well-understood phenomenon long 
prior to the year 1880. It was known that its cause was the résist- 
ance ofîered by the conductor to the ûow of the current, and the 
lawa governing the flow of electricity and the drop in tension had 
been «ascertained and published, and were perfectly familiar to ail 
skilled electricians. They understood the eÊEect upon the drop in 
v.63F.no.4— 38 
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tensionof variations in thesizeatid lëngth of tlie conaudtdr ând of 
clianges in the ëlectromotive force of thé generator; and the ascèr- 
tainment of the proportions to lié giveti to a conductor to secùre a 
deflnîte f ail in pressure with a given current was a mete mattér of 
calculation, to aid which formulae had been worked out. 

In the art of electroplating, as practiôed long before 1880, weflnd 
an arrangement of circuits substafltially the same as that of the 
patent in suit, i Hère a large numbe'r of articles to bè plated simul- 
taneously are suspeiided in the bath by separate wires attàched to 
a metallie rod placed across the top of the tank; that is to say, the 
articles are arranged in multiple arc with respect to the electric 
current. The rod is supplied with the curtent by conducting wires 
wMch connect the rod with the dynamo, and the current divides 
among the suspended article& It will be perceived that hère one 
part of the cirCTiit; is used exclusively for transmitting the current, 
and the pther part for distributing it. Eqnality of electric pressure 
among thé articles to be treated is essential to good vr&nk, and in 
fact the distributing rods were made of such size that any material 
fall in pressure was avoided. • ! 

., Tuming now to the Khotinsky FrencK patent of 1875, which re- 

' lates to the art of electric lighting, we discover that it shows and de- 
.^cribes a circuit of feeding and consumption parts in combinâtion, 
identical in form with that of the patbiit in suit The lamps of 
Ehotinsky^ssystepi are incandescent lamp^i and they are arranged 
m mnltiple arc. He shows a nmgheto^eîectric machine located "in 
tjie center of this system, or at any other point." From the 

•magneto-electric machine run two "conducting wires;" with which 
ao translating devices.àre connëcted. Thèse conducting or feeding 

, wîres connect with the "main conductors" of the circuit, with which 
ail the lamps are connected. In his diagrams 1 and 3 the feeding 
conductors connect with the center of the consumption circuit, and 

jin diagram 2 at the i end: Undeniably, Elotinsky's combined ar- 
rangement of feeding conductors and distributing conductors is 
precisely the arrangement of the patent in suit. Nothing, indeed, 
iSïsaid by Khotinsky about proportioning the main conductors of 
the consumption circuit so as to prevent injurions drop in tension. 
It was, however, wholly unnecessary for him to say anything tipon 
that subject AU that was needfui to overcome the dilHculty due 
to drop in tension was to make the main conduètors of the con- 
sumption circuit of proper thickness. The laws goreming the flow 
and distribution of electricity in conductors were pèifectly well 
known to electricians at the date of Khotinsky's patent, and any 
elèctrical engineer of ordinary skill then called on to construct a 
circuit of Khotinsky's system, it is to beassumed, would hâve acted 
in accordance with commoo elèctrical knowledge, principles, and 
pràicticej in other words, he would have made the main conductors 
at the consumption circuit sufftciently large to be of practical utility. 
How can it be afflrmed that it would require inrention simply to 
proportion Khotinsky's circuit in the naainner contemplated by the 
patent in sait, — ^to inake his transmitting wires and distributing 
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conductors respectively of suitable size to perform their intended 
functions? 

Now it is quite true that prior to the year 1880 electric light- 
ing for ordinary domestic purposes was not an accomplished 
fact. But tais was not for lack of anything shown by the patent 
in suit. The great desideratum was a practical incandescent lamp. 
Such a lamp, with a fllamental carbon conductor of high résistance, 
and burning with a very small amount of current, was devised in or 
about the year 1879, and it solved the problem of the practical sub- 
division of the electric current for incandescent lighting. The 
principle of this lamp was pronounced by Mr. Justice Bradley, in 
Consolidated Electric Light Co. v. McKeesport Light Co., 40 Fed. 21, 
29, to hâve been "the grand discovery in the art of electric lighting, 
without which it could not hâve become a practical art for the pur- 
poses of gênerai use in houses and cities." Such were the views 
which prevailed in the second circuit in the case of Edison Elec- 
tric Light Co. V. United States Electric Lighting Co., 47 Fed. 454; 
Id., 3 G. C. A. 83, 52 Fed. 300,— where it was decided that Mr. Edison 
was the first and original inventor of this lamp. 

Under the proofs, we.cannot assent to the suggestion that the al- 
leged invention hère in question supplied a long-felt want, or met a 
difflculty generally recognized in the art as a serious hindrance to 
the distribution of the electric current. In fact, prior to the appli- 
cation for this patent np incandescent electric lighting plant had 
been built. There had been no occasion to erect such plants, for 
no practically. successful incandescent lamp had yet been fumished 
to the public. Hence electrical engineers had not been called upon 
to deal practically with the problem of drop in tension in the con- 
struction of such plants. In truth, the feeder and main System of 
distribution came naturally, in thei ordinary progress of the art of 
incandescent electric lighting, as and when needed. 

In his Cantor Lectures of Pebruary, 1885 (put in évidence by 
the plalintiff below), Prof. George Forbes, speaking of this feeder 
and main System, well said, "It is a resuit which would certainly 
hâve been arrived at by any one who thoroughly and intelligently 
worked out the problem." True, he added that, so far as he could 
discover, Mr. Edison "was the first, by a long time, to hit up- 
on this cure for the evil." But this latter statement is without 
signiflcance when we reflect that a practical incandescent lamp, 
without which domestic electric illumination was impossible, was 
invented so short a time before the application for this patent, and 
that when the occasion for its use actually arose the feeder and main 
System was forthcoming. 

It is a great mistake, as the proofs demonstrate, to attribute to 
the patent in suit the merit of having solved the problem of eco- 
nomically supplying the requisite current for extensive use to 
circuits covering large areas, portions of which are at great dis- 
tances from the source, of electrical energy. Whatever of econ- 
omy in copper may residt from the plan of the patent is con- 
flned altpgether to the ,tra,nsmitting conductors, and the cost of cop- 
penrestricts tJie use ofthia system to comparatively narrow limits. 
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The extension of incandescent electric lighting OTer large areas ia 
really due to subséquent inventions. Conspicuous among the more 
récent discOTèWes and improvements which liave brought incan- 
descent lighting into extensivè and common use is the converter or 
altemart;iiig current System, v?hereby the electric current is trans- 
mitted from the generating station to a very great distance at an 
extremely high pressure, and is converted at the points of distribu- 
tion into the low-pressure currents required by the incandescent 
lamps. 

The multiplè-arc or deritëd-circuit System of distribution being 
confessedly dld, and the high-resistance incandescent lamp hav- 
ing been devised, to proTide "feeding conductors which extend 
from the geiierator or generators to the main conductors of the lamp 
or consumption leurrent," was, it seems to us, an obvious engineering 
expédient. Then, as already showu, the proper proportioning of the 
two parts ôf the combined circuit involved only the exercise of the 
common knowledge and skill of the electrician. The facts, we think, 
clearly britig tîhis case within the principles announced by the su- 
prême court in the case of Hollister v. Manufaeturing Co., 113 U. S. 
59, 5 Sup. Ot. 717, and in kindred cases. The plan of electric distri- 
bution coTel^d by the claims in question is not "the créative work 
of that inventive faculty which it was the purpose of the constitu- 
tion and patent laws to encourage and reward." To sustain thèse 
claims would be to sanction à monopoly in that which belongs to 
the publie. 

In announcing this conclusion we cannot do better than quote 
some observations of the suprême court which apply with great 
force to this case, as we read the proofs. In Atlantic Works v. 
Brady, 107 U. S. 192, 199, 2 Sup. Ct. 225, the court said: 

"The process of development In tnanufactures créâtes a constant demanà 
for new appliauces, which the sklU of ordlnary head workmen and engineers 
is generally adéquate to devise, and which, Indeed, are the natural anU 
proper outgrowth of such development. Bach step forward prépares the way 
for the next, and each Is usually taken by spontaneous trials and attempts 
in a hundred différent places. To grant to a single party a monopoly of ev- 
ery slight advatiee made, except where the exercise of invention, somewhat 
above ordlnary mechanlcal or engineering skill, is distinctly shown, is un- 
just in principle and injurions in its conséquences." 

The appellant maintains that under the ruling of the suprême 
court, in the case of Miller v. Manufaeturing CO., 151 U. S. 186, 14 
Sup. et. 310, the flrst, secondj ànd third claims of the patent in suit 
are void, bécause of the grant of an earlier patent to Mr. Edison, 
îfo. 239,147, datedMarch 22, 1881, which dealt with the evil of drop 
in tension, and provided a remedy by feeding conductors, having no 
Mtnps thèrëîn, bonnected with thé mains of the consumption circuits 
arranged ih setis concentrically arbund the central generating station, 
ând so proportioned as to sècure equal electrical pressure through- 
out*the entire System. It iS èonfended that the invention described 
and claimed in the earlier patent is for one f orm of the alleged in- 
vention described in the latèr patent, and covered by the flrst three 
claims thefèof, and thât nd ètoe couid use the invention of the earlier 
patent Wlthént infringing' thèse latér claims.' The question thus 
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raised is a serious one, but we do not deem it to be necessary to con- 
sider it, inasmuch as tbe views we bave expressed upon the other 
branch of tbe case are décisive. 

The decree of tbe court below is reversed, and the cause is re- 
manded, with directions to enter a decree dismissing the bill of com- 
plaint, with costs. 

BEACH V. AMERICAN BOX-MAOHINB CO. et al. 

(Circuit Court, N. D. New York. October 15, 1894.) 

No. 6,170. 

1. Patents— Anticipation— Tests of Invention— Mechanical Skili* 

Whether it required more than mechanical skill to change an alleged 
antlcipating machine Into the machine of the patent is to be determlned 
hy the inquiry whether a mère mechanic would dérive from the prier 
machine the suggestion which -rcould lead him to make the change. 

2. Samb— Invention— Combination— New Rbsults. 

Apparently slight changes producing a new comblnation and a new 
and bénéficiai resuit raise presumptlon of Invention. 
8. Samb — Vai/Idity of Rbissuk— Mistakb in Drawings. 

Reissue Is warranted by mistake in drawings whlch renders the ma- 
chine Inoperative in part only. 
4 Samb— Amplification of Description and Claims. 

A claim may be made more full and complète, by amendment, with- 
out new oath, if no new invention is claimed, and the old claim Is not 
materially broadened. 

B. Samb— Infringbmbnt— Papbr Box Machine. 

Where the two machines perform the same work in substantially the 
same way, infringement is not avoided by the fact that one part bf 
defendant's machine does a little more, and the other a little less, than 
correspondlng parts In complainaut's machine. 
6. Samb— Partichlab Patent. 

The Beach reissue. No. 11,167, for a machine for attachlng stays to 
the corners of paper or strawboard boxes, sustalned and declared in- 
fringed. 

This was a suit in equity by Fred H. Beach against tbe Ameri- 
can Box-Macbine Company and Horace Inman and others for the 
infringement of a patent. On final hearing. 

Benjamin F. Lee and John Dane, Jr., for complainant. 
Edmund Wetmore and William A. Kedding, for défendants. 

COXE, District Judge. This action is founded upon reissued 
letters patent No. 11,167, granted to the complainant May 26, 1891, 
for a machine for attaching stays to the corners of paper or straw- 
board boxes. The application for the original was flled June 10, 
1885. Tbe original, No. 447,225, was dated February 24, 1891. 
The application for the reissue was liled April 9, 1891. Prior to 
the invention it had been customary, says tbe patentée, to apply 
the fastening strips over the joints at the corners of the boxes, 
and paste them there, by hand. This work is now done by the 
patented machine. The claims involved are as foUows: 

"(1) The combinationi; with opposing clamplng dies having diverging work- 
ing faces, of a feedlng mechanlsm constructed to deliver stay strips between 
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sald cl^jnping dies, and a pasting jjiechaailsm for rendering adbeelVe the 
stay, stripS, èaid clamplng dles being constructed to co-pperate In pressing 
u'pôn'toœrpoéëd'feox: torners thé adhéslvë stay strlps, substantially as de- 
scribed. 

"(2) The combiû^tlon, wlth opposlng clamplng dies having diverglng work- 
îng faces, said cl^ping dies being arpanged to co-operate in pressing ad- 
heslTé fastening' strips upon Interposea box corners, a feeding meclianlsm 
constructed to feed forward a continuons fastening strip, àiid a cutter for 
severing the said continuous strip iiitostay strips of suitable lengths, sub- 
stantially as deecribed. 

"(3) The CQjnblnatfoû, wlth opposlng ciampirig dies having diverging work- 
Ing faces, sald clamplng dies being arranged to co-operate in pressing an ad- 
hesive fastening strip upoil the corner ôf an interposed box, a feeding 
mechanism constructed to feed between the dies a continuous fastening strip, 
a pasting mechanism for applying adhesivè substance to the strip, and a 
cutter for severing the strip into stay strips of suitable lengths, substantially 
as deecrlbèd. . , 

•'(4) The conjbjnatlon, wlth opposlng clamplng dles having diverging work- 
Ing faces, said clamplng dies being constructed to co-operate in pressing an 
adhesivè fastening strip upon aa Interposed bôx corner, of a movàble plunger 
or strip bender constructed to bend downwardly or inwardly a projecting 
end çf the, stay ptrlptthat oneof; the clamplng dies vphich engages the inner 
surface of tbe box corner belpg B(iôtrable into and ont of its usual worklng 
position, whereby It mày engage,^nd carry inslde of the box corner the said 
projecting end of the stay strip,, Substantially, as described. 

•"(5) The côtabinatioïi, with opposlng clampliig dl^ having diverging work- 
lng faces, sald clamplng dies being constructed to co-oi)erate in pressing an 
adhesivè fastening strip upon àn^ Interposçd box corner, of a movàble plunger 
or ëtrlp bander* colistructed to bèrid d6-wnw|?xdly or, inwardly a projecting 
eudiiofithé stay Stl*lp, that ôiie of said clàiiiping dles which ; engages the 
inner surface of the box corner having a reclprocatory motion in a direction 
parallel with the box corner, so as to carry Ihwaxd and presé. àgginst the 
inslde of the box corner the éaid pi-ojecting end of the.stày strip, substan- 
tially a« descrlbed." ' , 

"(7lf The combinatîon, with ôppôsing clàmplhg dles having diverging work- 
lng faces, said clamplng d|es being arrangea to co-opérate in pressing an 
adhesivè fastening strip upon an interposed. box corner, of à feeding mechan- 
Isjft constructed to- feed forward a côntlnûoiis fasteniûg strip, a cutter for 
severing the strip Into suitable lengths, and à ûJovable part or plunger whlch 
bends downwardly or inwardly the projecting end of the fastening strip, 
that one of the clamplng dles which engages the Inslde of the box corner 
beiïkg, constructed toreeiprocalô in a direction tafallel with the box corner, 
sub^taiitially as described." ' 

It will be observed that the flrst, second and third claims cover 
combinations designed only to fasten la- stay strip over the joints 
on the out^ide com^r of the box, while the fourth, fifth and seventh 
claims cover the additional feature whereby the stay strip is 
folded over the edge of the box and pasted on the inside as well 
as <)B the ontsid^ pf tbe corner. . The; éléments of the combination 
of tie first çla^inj^ gxe: First. Oppôsing clamping dies having 
dirérging workÎQg, faces and constructed to co-operate in pressing 
ad^^sive stay striips; upon an interposed box corner. Second. A 
feeding mechanism; tp délirer the stay strips b^twèen said clamp- 
ing , dies. Third. i^i pasting mechanism for rendering adhesivè 
the itay strips, l^he second claim Omits the pasting mechanism 
of . the first çlajBftji repeats, substantiailly, the remaining éléments 
of the first claim i^d adds thereto a cutter for severing the con- 
tinuous strip iiito stay strips pf, suitable length to be applied to 
the box corner to be stayed. The. third claim is, in substance,. 
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a combination of ail the éléments of the two preceding claims. 
The éléments of the combination of the fourth daim are: First. 
The opposing clamping dies of the preceding claims. Second. A 
moTable plunger or strip bender to bend downwardly or inwardly 
the projecting end of the stay strip. Third. The anril die, mov- 
able ont of and into its usual working position so that it may 
engage and carry inside of the box corner the projecting end of 
the stay strip. The flfth claim is substantially the same as the 
fourth, the only différence being that the anvil die is described as 
having "a reciprocatory motion in a direction parallel with the 
box corner." The seventh claim adds to the combination of the 
fourth and flfth claims the feeding mechanism of the flrst three 
claims and the cutter of the second and third claims, 

The défenses are, lack of novelty and invention ; nonlnf ringement 
of the fourth, flfth and seventh claims; unlaAvful expansion of 
claims in the patent oflice by amendment; invalidity of the reissue 
as such, it being the same, in ail important respects, as the original ; 
and failure to prove inf ringement, except as to the défendant Horace 
Inman. 

The application Was nearly six years in the patent office. Al- 
though placed in interférence veith five différent claimants who 
contested the complainant's right with unusual pertinaeity, he was 
successful over them ail, at every stage of the controversy. Not 
content with the adverse décision of the patent ofSce officiais two 
of the contestants, one of them a défendant hère, sought to hâve 
the complainant's patent canceled and awarded to them through 
the instrumentality of a court of equity. They were again defeated. 
What the machine of the patent does is this: an ordinary paste- 
board blank is inserted between the clamping dies and it émerges 
a completed box, its corners being stayed by strips which hâve 
been firmly pasted to the box on the outside, the projecting end 
being then neatly folded over and attached to the inside also. 
The corners of the box are adjusted in the dies by the operator — 
ail else is automatic. The box thus made is properly shaped, its 
corners are reinforced and made strong, and much heavier material 
is used, owing to the greater force which is applied, than is possible 
in a hand-stayed box. The machine is much more rapid than the 
hand process; it increases the production from four to ten fold. 
It does cheaper, cleaner, stronger, straighter and smoother work 
than that done by hand. Less material is used, the boxes are 
more uniform, artistic and symmetrical and are delivered from 
the machine ready for immédiate use. The Beach machine, or 
one embodying the principle of his invention with some minor im- 
provements added, a;t once became popular and ousted the hand 
process and the wire stapling method in many of the larger es- 
tablishments. It has taken the market, become almost indispen- 
sable to the trade and, according to the weight of testimony, has 
made successful compétition well-nigh impossible. This évidence 
is objected to because it is said that the machine to which the wit- 
nesses chiefly referred was the Knowlton and Beach machine, 
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tphich côntains several patentée improTements made by Knowlton. 
I am convinced tliat thoùgllthis machine is an improvement upon 
thé original, it contains the basîç idea of the Beach structure, and 
it is this, and not the subséquent changes, which makes it popular. 
It /woiild be illogical, in such cases, to attribute success to the 
noûessential, and not to the essential, features. Cochrane v. 
ï)eèner, 94 U. S. 780, 787; Mergenthaler Linotype Co. v. Press Pub. 
Co., 57 :^ed. 502, 505, 506. 

But without the proof of the popularity of the machine there is 
ample évidence in the recoi'd to sustain the invention. The in- 
venter does not prétend to l^e the first who attached stays of paper 
or muslin to the corners of paper boxes. The patent expressly ad- 
mits that this had previpusly been done by hand. He does insist 
that he was the first to idO this by machinery and asks only for a 
construction broad enough to prevent others from using his ma- 
chine, or its équivalent. He asks nothing more. This statement 
of the complainaut's position disposes of a large number of the 
exhibits offered by the défendants. Thèse would be of value if a 
construction were sought covering the entire art of box-making, 
but such is not the case. The défendants hâve introduced 47 
patents showing improvements in machines for making boxes, for 
inserting wiye staples, for flanging boiler plates, for sticking labels 
and revenue stamps, for bending stiffeners for the heels of shoes and 
for applying shoe-button fasteners. It is conceded by the défend- 
ant'» expert that none ôf thèse anticipâtes, and, as the counsel for 
the complainant admitted at the argument that the éléments of the 
combinations, considered separately, were ail old, the discussion 
is narrowed down to the considération pf two or three prior patents 
only. As I understand the défendants' position the infringement 
of the first three claims is not denied. The défense as to thèse 
claims is that they are voiS foi* lâck of patentability. In approach- 
ing this subject it should be remembered at the oùtset that no one 
before Beach had attached adhesive staying stripa to box corners 
by machinery. No machines in the box-making art, or any other 
art, would dO this work. Beach was the first to accomplish this 
resuit. His was not a broad invention. His opérations were con- 
flned to the, improvement of a single Sit«p in the art of making 
paper boxes. He succeeded, and, in that limited sensé, is a pioneer. 
The question is, whether in view of what is showh, it required more 
than mechanicàl skill to produce thè machine of the first three 
claims. Tjie patent No. 303,992, granted to Dennis and York, 
August 19, 1884, for improvements in addressing machines, is un- 
questionably the défendants' best référence. The improvements 
relate to machjnés "in which a strip of paper with the addresses 
printed thereon is run thrôugh the machine, the Mdresses being 
eut ofE in slips and automatically afiixed to the newspapers, en- 
velopes, or other articles by a descending knife and platen." The 
machine has a feeding and pasting mechanism, a vertically recip- 
rocating gâte, .çrovided at its lower end with a knife to eut off the 
addresses, and a platen by which they are carried down and fastened 



BEACH V. AMEBICAN BOX-MACHINE CX). 601 

to the newspapers or envelopes. The bed on which the papers 
rest, and wMch is tlie only part of the machine which bears the 
slightest resemblance to the lower die of the Beach patent is called 
"a follower." Instead of being rigid this "follower," as the name 
implies, is supported npon light coiled springs and by lever action, 
so that it will move np and down freely and produce "just enongh 
pressure under ail circumstances to receive the pasted slip upon 
the upper sheet." The impact of the platen and plunger resembles 
the pat given to a freshly applied postage stamp. Being designed 
to do this light work the machine is lightly constructed and differs 
in many minor particulars from the Beach machine. 

The défendants insist that a mère mechanic could construct the 
Beach machine from the Dennis and York machine, and, to illus- 
trate this contention, they hâve produced a model of the Dennis 
and York structure eo altered that, experimentally, it will, in a 
crude and awkward way, attach stay strips to boxes. The prin- 
cipal altération is the removal of the platen and follower and the 
substitution therefor of the clamping dies of the Beach patent, the 
lower die being flrmly fixed, or comparatively so. It is argued that 
a mechanic could do this. Possibly he might after having seen the 
Beach machine. But is this a fair criterion? There is hardly a 
patent that could stand such a test. The question is not whether 
a mechanic, having seen a box-staying machine, could alter the 
Dennis and York device into such a machine; not whether a me- 
chanic, if he were told that such a box-staying machine was needed, 
could construct such a machine, although he had never seen one, 
from the Dennis and York device. The question is whether a me- 
chanic, before any one had thought of pasting stay strips to the 
corners of boxes by machinery, would construct the Beach machine 
after seeing the labeling machine. Would the latter suggest the 
idea and the embodiment of the idea? Would the thought enter 
the mind of the skilled mechanic with the Dennis and York device 
before him on his work bench; and if it did, would it not be a créa- 
tive thought whose présence would couvert the mechanic into an in- 
ventor? The language of Mr. Justice Brown in Topliff v. Topliff, 
145 U. S. 156, 12 8up. Ct. 825, is applicable to the présent situation. 
At page 161, 145 U. S., and page 825, 12 Sup. Ct, he says: 

"While it is possible that the Stringfellow and Surles patent might, by 
a slight modification, be made to perform the functlon of equalizing the 
«prings which It was the object of the Augur patent to secure, that was 
evldently not in the mind of the patentées, and the patent is inoperatlve 
(or that purpose. Their device evldently approached very near the idea 
of an equalizer, bnt this Idea did not apparently dawn upon them, nor was 
there anything in their patent which would hâve suggested it to a mechanic 
of ordinary Intelligence unless he were examlnlng It for that purpose. It 
Is not sufflclent to constltute an anticipation that the device relied upon 
might, by modification, be made to accomplish the functlon performed by 
the patent in question, If It were not designed by its maker, nor adapted. 
nor actually used, for the performance of such functlons." 

The ability to conceive and carry out such changes as were hère 
necessary is not found in the mère routine plodder no matter how 
skillfully he may handle his tools. Mechanics by the hundred had 
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seen the Pennis aod Topk and Mn^ried, structures,; workmen by the 
Iiundred had foryearBi been sticking stay strips to Jbpx corners with 
their hïuids, and yet no on©: of tteip /ail had hit opon t^^ Beach 
devloe. The adyantages of a change fRom band jabor to machinery 
are obvions, ;aiid yet the idea, which is now said tQ t>^ self ^évident, 
nfever. entered "the mind Pf a single one ofthis large. army of me- 
chanics. Suppose Beach's machine had never bçen built, the art, 
unless soiaeof those whoclaimed to be prior inventors in the patent 
office had supplied the want, wou,ld be in the primitive state that 
it was before 1885. No other nuacbJne could tftke its place. The 
Angers of women and children wonldiStill be doing the jwork of the 
"opposing clamping dies," Has not thç( art been materially advanced 
by the contribution of Beach? The proposition cannot be main- 
tained that; the ingénions mechaaism which ha^ revolutionized this 
branch of the trade is only theprqduet of mechanical skill. In the 
défendants' brief the proposition: is bluntly stated ;a3 foUows: 
"Surely it canoot be contended that the substitution of angular dies 
for the flat diei^of the Dennis and Yorlç machine amounts to inven- 
tion." Of course this is not the question presented by the record, 
but if it were, the court is by no raeans certain that the change 
suggested, considering ail that it ha# accomplished, would not in- 
volve invention, even if this were ail. Inflnitely less were the 
changes required in substituting a,wire barb for pne eut ifrom an 
iron plate; in placing a irubber bacîk upou the packing for stuffing 
boxes; in substituting a ti^psional springfor coilpd or flat springs 
in a telegraph kPy; and in substituting hard rubber, in lieu of mate- 
riais prevlously nsed, for a plate for holding artiflcial teeth. And, 
yet, the suprême court has decided that to do thèse things required 
invention. BarbedWire Case, 143, IJ, S. 273, 12 Sup. Ct 443, 450; 
Magowan v. Packing Co., 141 U. S. 332, 12 Sup. Ct. 71; Electric Co. 
V. La Eue, 139 Ù. S. GOl, 11 Sup. Ct. 670; Smith v. Vulcanite Co., 93 U. 
S. 486. A yeiy^ight altération in an existing structure will often 
yield the mostjistonishiijg résulta. If the product of the change 
is a new combination and a bénéficiai resuit never attajned before, 
it is safe to jssume that Its anthoris an inventer. The five appli- 
cants, includingthe active défendant, Horace Inman, who disputed 
in the patent ,QJG(ice so vigorously with the complainant for the honor 
of being the inventer of the patented machine, evidently, at that 
time, thought something more than rpeehanical skill was involved. 
Indeed, the court mightalmost adopt as its own the language of the 
défendants in fdescribing the genius and ability necéssary to ad- 
vance thé art to its présent condition. A catalogue issùed by one 
of the defeûdatfté— the Aïtt.erican Box-^achine Company — contains 
the follovi^ing:; 

"The Injiiah Slaiiiifacturing' Ço., of Amsterdam, N. Y., recpramends to 
thé papér-'boX .niânufacturers of ^ this countr^y; thelr new No. 6 corner stay 
machine, for stâyirig the corners of boxes alnd turning the stay In at the 
same time. The dehiànd for jiiSt such a ïïitecMne is nbw met First the 
wirer stitçl|er came in and answered the purpose because nothing better 
coùld be' fiad; Af térwards we g(k but thé cloth-stay machine, which put 
the stâj^ién the flat surface of the corner. This was a great Improvement, 
but (Sd not lùeet the fuU waints and demands of the box-malJing public 
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They wanted à machine that would put the stay.on the corner, and turn It 
under the same as the old hand method. This was a yeiy difiicult thing 
to do, but we hâve fully accompilshed ail— and more than we antlcipated." 

It is not necessary to examine the ©ther patents introduced by 
the défendants. If the Dennis and York patent does not invali- 
date the Beach patent none of the others does. The Orr and 
Wright patents, Nos. 58,466 and 67,669, and the Munroe patents, 
Nos. 244,919 and 298,879, relate to the covering of boxes by wmd- 
ing paper around them. There is nothing in the machines 
described and shown to suggest the Beach machine. The other 
patents are still f urther remote. 

The foregoing applies with even greater force to the combina- 
tions of the fourth, flfth and seventh claims. I am not quite 
convinced after reading the défendants' brief whether it is con- 
tended that thèse claims are TOid for lack of invention. The 
défendants' expert expressly concèdes patentabUity as I under- 
stand his déposition. Howerer, it is unnecessary to discuss the 
anatter, as it is manifest that if the first three claims are valid 
thèse claims are also valid. 

The patent Tvas reissued three months after the original to cor- 
rect a mistake in one of tlicn drawings. The défendants contend 
that the law does not permit a reissue to correct inconsequential 
mistakes. The défense is wholly technical. No one but the paten- 
tée was in any way harmed by the reissue. The défense is with- 
out merits and does not appeal to a court of equity, which should 
hesitate long before destroying a yaluable patent upon a mère ab- 
straction. No authority is cited to sustain the défendants' theory 
and it is thought that no tribunal will ever take the harsh and 
narrow view contended for; certainly this court will not be the 
ârst to do so. It appears from the original patent, assuming it 
to be properly in évidence, that there was a clear mistake in the 
^irawings. Though this mistake did not render the patent wholly 
inoperative it was of such a character that a machine constnicted 
in accordance with the drawings would hâve been inoperative for 
some purposes which the inventor was entitled to cover by his 
claims. It is doubtfui whether a mechanic following the draw- 
ings would hâve made the machine which the inventor intended to 
describe. By the terms of the statute (section 4916) it is not neces- 
sary that the patent should be wholly inoperative. If inopera- 
tive in part it is sufflcient. Hartshorn v. RoUer Co., 18 Fed. 90. 
This question was submitted to the commissioner and his décision 
is entitled to weight and will not be reviewed unless error is mani- 
fest frOm the record. Machine Co. v. Frame, 24 Fed. 596; Toplifl 
v. Topliff, 145 U. S. 156, 171, 12 Sup. Ct. 825. There is nothing in 
the record to overcome the presumption of validity arising ,from the 
patent itself. 

As I understand the défendants' position regarding the unlawful 
expansion of the claims it is that the amendment, dated Novcmber 7, 
1S90, was unauthorized and unlawful for the reason that the first 
three claims were broadened and no new oath was required. The new 
description and claims are undoubtedly more full and complète 
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than the original, but I cannot ftnd that a new invention îs claîmed 
or that the old invention is materialïy broadened. The only para- 
graph wMch intt'oduced new matter was corrected by order of 
the examiner. It should be remembered that for years the 
patentée was powerless to act by reason of the persistent manner 
in which his right to the invention was contested by others. 
When at last he had triumphed over ail adversaries it is safe to 
assume 'that he was a wiser man. He had leamed^some things 
during the long controversy. That he was entitled to a patent 
which fiilly protected his invention there can be no doubt. If 
the invention as patented is différent from the invention as 
described in 1885 the court has been unabie to discover it. There 
can be no dispute that an inventer is entitled so to amend his 
spécification that it will employ perspicuous and artistic language 
and enable him to hold ail that he has invented. This spécifica- 
tion does nothing more. In the language of the attorneys who 
filed the amendment, "care has been used to include nothing in 
the drawings or spécification which was not contained in the same 
originally filed." Is there one of the claims that could not hâve 
been ingrafted on the original description? If so, which one? 
General accusations are made, but no feature is pointed out which 
is not found in the original spécification. Grant that the descrip- 
tion is nôt so clear, the fact cannot be disputed that every élément 
of the combinations in dispute is found in the flrst description filed 
There is no doubt about the rule of law laid down in Railway 
Co. V. Sayles, 97 U. S. 554, and the numerous authorities which 
follow it. The difllculty hère is with the facts. If it could be 
shown that the scope of the original had been enlarged so as to 
enable Beach to appropriate other inventions the rule would apply. 
But this has not been shown. A new oath was not necessary 
because the amendments introduced no new invention. Nothing in 
the raies of practice of the patent office or the law required it. 
The grant of the patentais prima facie évidence that the neces- 
sarv conditions précèdent were complied with. Crompton v. Bel- 
knàp Mills, 3 Fish. Pat. Cas. 536, Fed. Cas. No. 3,406; Whittemore 
V. Cutter, 1 Gall. 429, Fed. Cas. No. 17,600; Hartshom v. EoUer Co., 
18 Fed. 90, and cases cited; Walk. Pat § 122. 

Infringement ôf the first three claims is, practically, conceded. 
The complainant's expert says regarding thèse claims that the 
défendants' machine is a copy of the Beach machine. I do not 
flnd this statement anywhere contràdicted, except, perhaps, in 
a qualified way in the testimony taken September 11, 1894, and 
from the examination which I hâve given the two machines it 
certainly seems to be borne ont by the facts. The combinations 
of thesç claims hâve, unquestionably, been appropriated. The 
rule applicable to the infringement of the other claims is clearly 
stated by Mr. Justice Blatchford. He says: 

"Where an Invention Is one of a primary character, and the mechanical 
functions performed by the machine are, as a whole, entlrely new, ail sub- 
séquent machines which employ substantlally the same means to accom- 
plish the same resuit are Inf ringements, although the subséquent machine 
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may contaln improvements in the separate mechanlsms whlch go to make 
up the machine." Sewlng-Mach. Co. v. Lancaster, 129 TJ. S. 263, 273, 9 Sup. 
et 299, and cases clted. 

In Proctor v. Bennis, 36 Ch. Div. 740, Lord Justice Bowen said: 

"The mère fact that there Is an addition, or the mère fact that there la 
an omission, does not enable you to taise the substance of the plaintiff's 
patent. The question Is not whether the addition is material, or whether 
the omission Is material, but whether what has been taken la the substance 
and essence of the invention." 

There is no doubt that the défendants' machine opérâtes to paste 
the stay on the outside of the box, tum it downwardly and inwardly, 
and paste it on the inside of the corner also. In other words, it 
does the précise work that the Beach machine does and It does it 
by parts so nearly identical that even the experts flnd it difBcult 
to State, not the différences of form, for thèse undoubtedly exist, 
but the différences in function and principle. The chief points 
of dissimilarity are — flrst, the aUeged absence of the strip bender, 
and, second, the absence from the lower clamping die of the feature 
of "being movable into and ont of its usual working position." There 
is a part in the infringing machine which corresponds exactly to 
the strip bender and is capable of performing the identical work. 
The défendants maintain that when the machine is properly ad- 
justed the strip bender only opérâtes to press the strip down upon 
the outer surface of the box corner and that it does not descend 
below the plane of that surface. The complainant insists, on the 
contrary, that, though the machine may be so adjusted, this is not 
the proper adjustment, not the one which the défendants intended, 
not the one which a sensible mechanic would adopt. That when 
the machine is properly adjusted its action in this respect is iden- 
tical with the Beach machine. In confirmation of the latter con- 
tention it may be said that if this part perforais no function addi- 
tional to the pressing action of the upper die it is not easy to under- 
stand why it was placed in the machine at ail. But even if the 
défendants are right upon this point there can be no doubt that 
the part in question forces, or bends, the projecting end of the 
stay strip downwardly. It can bend it in no other direction. 
True, it does not bend it down as far as the Beach strip bender, 
but it does bend it far enough, so that it is caught by the recipro- 
cating lower die, or tucking flnger, and carried inside of the box 
corner. The défendants' strip bender may do less work and their 
tucking ônger more work than the complainant's, but it is perfectly 
plain that the two parts together periorm the identical work that 
the corresponding parts periorm in the Beach machine. Their ac- 
tion may not be synchronal, there may be structural différences, the 
défendants may hâve introduced improvements, and yet the fact 
stands out clear and indisputable, that the défendants' machine 
does the same work as the complainant's machine, if not by the 
same, certainly by équivalent means. Assuming that the complain- 
ant needs to invoke the doctrine of équivalents, surely it is not 
carrying that doctrine too far to hold the défendants' device an 
infringement when it is remembered that no one prétends that the 
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li&^,é^e d^^lixe fourth, fiftîi aj^d seventh. claim;^ eVei- ^xistedbefore. 
"ïbe range of équivalents dépends ûpon tie extent ànd nature 
of the invention.". Miller v. M^pufacturing Co-, 151 U, S. 186-207, U 
Sup.'Ot;-3lO; "' '■■■■"'• '■' •'■ '■ ■ 

' Aé tO'thë other point it is true that the lowep Clamping die, as a 

; wJiolç/!j<ie'^npt/in the defend^ihts' structure, itt^vë ont of and into 

. its ^éJlai ;j«rqrking position. ï^é lower die isvdivided, about half 
thereof remains stationary and the other half movee into and out 
of its i;isu^l position, or reciprocates, in a direction parallel with the 

^bbS ôôniér, àccomplislïlng the saine resuit as the lôwer die in the 
Beaçh machine. TÈé bjefatioH 6f the two is soniewhat différent. 
The Béàcli tnCker nipves on rightlihes while the défendants' tucker 
swings;' fôp a time, in the arc of a circle, but when it does its work 
it m'oves iû/the same wày; sùbstaûtially, as the Beach tucker. The 

; differelifcéè are immateriàl. Thé défendants' mechanism perforais 
the Saine' l'abor and acfeômplishes the same resuit in sulutantially 

' the sanaé^ay as thé coïjfplainaniifs mechanism. The former is the 
équivalent df the lattëri iPateûts would t)ë of little value if they 
can be a^ôided by stich changes; . Slachine Co. v. Murpliy, &7 U. S. 
120, 128;'Cantrell v. Wàllick, 117 U S. 689, 6 Sup. Ct 970; Winans 
V. I)enmèad, 15 How. 330; Sargent v. ï^amed, 2 Curt 340, Fed. Cas. 
No. 12,36(4:.' ,*The law does not intend that one who has' taken the 
IhvèûtiOti' & ib entirety, ^ho haô kppropriated the inventort idea 
and the btbâd pTinciple on whicfa'the structure opérâtes which em- 
bodies that' idëa, Shall «iscape infringement, because hé practices 
the inveniion iQ a slightly différent form from that showc' in the 
patent. ,;Th!élaw, in such casés, déals with substance and not with 
form; it tears the disguise from the infringer and exhibits him in 
his tnie light To adopt the language of Mn Justice Grier ia Blanch- 
ard V, Bëe-ï^ei 1 Pish. Pat. Cas. 103, Fed. Cas. K^o. 1,515: 

"It Is tnie that the complainiant's spécification describes a iakchine, which 
effects its'rèsùlt by a çofflbiiiation of latéral and rotary motion, to form 
a hëlioal iCOurse or tracfc In tlie opération of the machine. But IS that of 
the essence OX' substance of the Invention? or is It not merely an accident 
of that partlcular form of the machine described? * * * We cannot shut 
our eyes to the fa.ct that the défendants hâve plrated the invention pf the 
complalnaflt Iii ail its es^ential parts." ' ' 

As there is no proof of infringement by the American Box-Ma- 
chine Cofligftpy the bill must be digmissed as to it. The other de- 
fendants arp, sued as copartners, trading under the name of the 
Inman M^m^facturing Company, a^à as this copartneçrship is admit- 
ted in the jinswer and a? a sale by one of the partners is established, 
it would seem that the proof as to them and the copartnersMp is 
sufflcient. It follows that the complainant is entitled to the usual 
decree as to ail the défendants, except the Americafl. Box-Machine 
Company.i i Tjkie question ofcosts can be determined upon the set- 
tlement of the decree. , 
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BABOdCK êi al. v. CLARKSON et al.i 

(Circuit Court of Appeals, First Circuit June 23, 1894.) 

No. 84. 

1. Patents— AssiGNMENT—EsTOPPEL op Assignor. 

Tlie assignaient of a patent by the patentée, for a valuable considération, 
estops him, wlieh sued fcir infringement ttiereof by one deriving title under 
the assignment, from. raislng questions of novelty, utility, patentable in- 
vention, anticipatory matter, and tlie state of the art, except so far as the 
State of the art, and anticipatory matter as a part thereof, may hâve a 
bearing on the construction of the patent. 

2, Bamb— Limitation bt Priok Statk of Art— Jump-Bbat Cahriages. 

lu the Olarlison patent. No. 300,847, for an improvement In jump seats, 
the invention, consisting of a comblnatlon of a falling tailboard and two 
sèats, so cbnnected by levers and hinges that the movement of the tail- 
board upward will drop the rear seat ont of use, and move the front seat 
bac|;ward, so as to préserve the proper center of gravity, 18 not a pioneer 
Invention, in view of the prior state of the art, and is not Infringed 
by à comfcination producing a différent set of movements, except that the 
rear séat moves upward and downward, that seat being left in use. 58 
Fed. 581, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was à suit by Frank A. Babcock and others against Joseph 
T. Clarkson and others for infringement of a patent. The patent 
was No. 300,847, issued June 24, 1884, to défendant Clarkson, for 
an improvement in jump seats. Complainants claimed title under 
assignments from Clarkson. The circuit court dismissed the bill, 
and a decree for défendants was entered thereon. 58 Fed. 583. 
Complainants appealed. 

Edward P. Payson, for complainants. 
Thomas W. Porter, for défendants. 

Before COLT and PUTNAJyi, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Joseph T. Clarkson, one of the re- 
spondents below, was the original patentée, and the tille of com- 
plainants is derived under assignments from him for a pecuniary 
considération, valuable in law, tliough said to be small. Conse- 
quently, an estoppel opérâtes against him. The précise nature of 
■fliis estoppel does not seem to hâve been always clearly appre- 
hended. It is, in effect, that, when one lias parted with a thing 
for a valuable considération, he shall not, so long as he retains the 
considération, set up his own fraud, falsehood, error, or mistake to 
impair the value of what he has thus parted with. As applied to 
the spécifications of a patent, the vendor patentée is as much barred 
from setting up that his allégations therein were merely erroneous 
as that they were willfully false. This is as much in hannony 
with sound morals as with the fundamental rules cf equity law. The 
estoppel is not technically by record; nor is it the usual estoppel 

1 Rehearing denied August 1, 1894. 
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in pais, arising from the rçpiteseiitations pr ^ileiice of the party 
against whom thW estoppel is cliarged, as in étnrm v. Boker, 150 
U. S. 312, 14 Sup. Gt. 99, and Brànt r. Iron Go., 93 U. S. §26. Con- 
sequently, the estoppel wMch we apply to this case does not run 
against a patentée whose patent has been sold by Ms assignée in 
bankruptcy. Tbese distinctions lay ont of i^s case Cropper v. 
Smith, !)26 Ch. Div. 700, affirmed on this point in Smith v. Cropper, 
L. B. lÔ App. Cas. 249. 

Hall Vi Conder, 2 Ç. B. (Nyk) 22, was decided în 1857. It related 
«olely tè*a questî<în ôf implied warranty at comnxon law, an essen- 
tially différent matter f rom ]the prînciple of the équitable rule that 
one capnot ayail himself ofi Ms own wrong, which includes error, to 
the détriment df hi8 privy In title. Much wafi saiid în that case 
with référence to ïhe proposition that the facts were equally , with- 
in theinowledge of each party; but, in applying the équitable rule 
referiad: to, reliance^ unless In exceptîonal cases, ia put on the 
équitable obligations of tî^e vendor, and the question of knowledge 
îs unimportant In Hall v. Conder an appeal was taken to the 
house of lords; but we do not ûnd that it, was perfected. At any 
rate, its principlés could not bave escaped sp leamed and exper- 
îenced a lawyer as Lord Eomilly, then master pf the rolls, who de- 
cided Chambers v. Crichley, 33 Beav. 374, in ISéii. There the same 
estoppel was applied as is raised in this case, although the trans- 
action was betweeri partners, who must be presumed to hâve had 
equal sources of IjnoVledge. His opinion summarizes the law so 
well that we give the whole of it on this point, as follows: 

"I do Dot intend to express my opinion as to the validity of Wriglit's patent. 
I will assume, for the purpose of my Judgment, that it is worth nothing at ail. 
But this is certain: that the défendant sold and assigDed that i)atent to the 
plaintlffs as a valid one, and, having done so, he cannot derogate from his 
own grant It does not lie in his mouth to say that the patent is not good." 

On the whole, the estoppel raised in this case is of the same class 
as that applied by the suprême court in Brazee v. Schofleld, 124 
U. S. 495, 8 Sup. et. 604, where the court said (page 503, 124 U. S., 
and page 604, 8 Sup. Ct) as follows: 

"There is another vlfiw of this case which would seein to conclude the ap- 
pellant as to the sufflciency and legality of this notification by the widow. 
The patent of the United States was îssued upon the supposed compliance of 
the patentées with the requirements of the donation act That Instrument Is not 
in tJhe record, but we must présume that it follows the usual form of such in- 
struments, and recites the compliance of the patentées wlth the requirements 
of the act, and the production to the proper offlcers of satisfactory proof on 
that point. The appellant dérives ail the title he asserts through conreyances 
of the heirs of the deceased settler under the patent As well observed by the 
suprême court of the territory, under thèse eircumstances thèse heirs and thelr 
grantees ar© estopped from 'saylng^ to the préjudice of any grantee of theirs, 
but that the husband and ancestor, Amos Short, deceajçed, duly resided upon 
and cultivàted for the prescribed perlod the donation land claim known as 
his, or that by virtue of a full compliance wlth the essentlal requirements of 
the donation act, his widow and children were, at the date of his death, in 
January, 1853, entltled nuder the act to that land claim.' " 

The principle is recognized in Brant v. Iron Co., 93 U. S, at pages 
336, 337. 
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In Bail & Socket Fastener Oo. v. Bail Œove Fastening Oo., 7 
C. C. A. 498, 58 Fed. 818, we had occasion to consider the efEect of 
an estoppel as against a licensee operating under the peculiar agree- 
ment existing in that case, and used tlie following langnage: 

"So far as ihis stiit Is concerned, the varioiis patents referred to In the agree- 
ment are to be held yalid, and the claims in each to be fully snstalned, accord- 
îng to their fair intent, as such claims are usually construed under the ruies 
of the patent laws; and, so far as the validlty and estent of the daims are 
concerned, nelther is to be dimlnished by any prior patents or inventions, 
known or unknown, disclosed or undisclosed, although they may come in to 
some extent for the purpose which we will state. The record contains very 
much touching the state of the art and prior patents. From what we hâve 
already said, it is plaln that they cannot be introduced hère for the purpose of 
invalldating any of the patents covered by the contract, or any portion of any 
claim of any of such patents. Nevertheless they, as well as the flle wrappers 
and their contents, are approprlate to be considered for ascertaining the true 
construction of the various patents Involved, and especially for determlning 
whether, according to such construction, the improvements were of a prlmary 
or secondary character, and how far the combinatlons admit of the doctrine 
of équivalents." 

Thèse expressions were spécial, and, when used, were limited to 
that case. They happen to define accurately the opération of the 
estoppel in the case at bar on the questions of novelty, utility, pat- 
entable invention, anticipatory matter, and the state of the art; 
and they leave for our considération none of thèse, except the state 
of the art, and anticipatory matter as a part of the state of the art, 
and thèse only as bearing on the construction of the patent. 

We do not understand that thèse propositions are contested by 
the respondents below, now the appellees; yet we hâve deemed it 
necessary to state them at length, in order that we may accurately 
consider the eiîect which the patent in question has as between the 
parties to this suit. We also refer, in this connection, to Clark y. 
Adie, L. E. 2 App. Cas. 423; Trotman v. Wood, 16. C. B. (N. S.) 479; 
Crosthwaite r. Steel, 6 R. P. C. 190; Ashworth v. Eoberts, 9 B. P. C. 
309. 

Applying thèse principles, and construing the patent in suit in 
the light of the art, we concur in the conclusion of the circuit court, 
for the reasons stated in the opinion flled in that court. 

Decree of the circuit court afQrmed. 



WOODWARD et al. v. BOSTON LASTING MACH. CO. 

(Circuit Court of Appeals, First Circuit. June 23, 1894.) 

No. 61. 

1. Patents— AssioNMENT— Estoppel of Assionob— Waiveb. 

The estoppel of a patentée, who has assigned hls patent, to set up Its In- 
validity as a défense to a suit against hlm by the assignée for infringe- 
ment, Is not walved by the assignée failing to anticipate such défense in 
his blU, or to except to the answer setting it up, and the court will give 
effect to the estoppel although the parties dld not wish to raise IL 

2. Appkal— Décision — Rbserving Leavb to File BiXjL op Revikw. 

Where a decree is affirmed on an issue not anticipated by appellants, 
which the parties dld not intend to raise, and which appellants suggest 
v.63F.no.4— 39 
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caû boRfet by-fljrther proofs; lib«rty may be reserved to them to apply to 
the coiut betow for leare to flle ft.blU of revlew, and to proceed thereon 
as that COÙtt may détermine, wlth ifeférence to the matter. 

This was a p&tîtion by Erastus Woodward and others, appellants, 
for a rehearing of their appeal, after a décision afflnning the decree 
of the circMt court. 8 C. C. A. 622, 60 Fed. 283. Leave to file 
briefs Aivaç ^rïîntèd to both parties. 

Caustett BifOWne and Geo. O. Q-. Coale, for appellants, 

J. E. ffil^ynâôier, for appellee, 

Before GOLT aind PUTNAM. Circuit Judees. and NELSON, Dis- 
trict Jùdgé. 

PEB CUEIÂM. The court bas given careful attention to the 
pétition for"a réhearing flled in this case, and the briefs thereon 
filed by èaçh party by leave of court, which hâve fully argued the 
grounds oii wblch the court decided this case in its opinion in 8 
C. C. A. 622, 60 Fed. 283. The matter is so important that it is 
proper to éxplalh why we deny the pétition. 

For ail we'iieed say toùchihg the ruie of estoppel applicable to 
this casej iîi addition to what appëars in the opinion in 8 C. 0. A. 
6â2, 60 Fed;' 2ÉS, we refer to the opinion paSsed down this day in 
Babcock y. Clarkson, 63 Fed. 607. 

It is said that the right to set up estoppel was waived in varions 
ways. Therè was no waîver by the pleadings. The estoppel wôuld 
properly arise as a matter of rebuttal by complainant, on the 
proofs, and ilôt on the pleadings. The complainant might hâve 
anticipated thé défense of invalidity by inserting, in its bill, charges 
and an avoidànce; but it was at its option to do so, and it lost no 
rights by not availing itself of this option. Story, Eq. PI. § 33. 

In Underwood v. Warren, 21 Fed. 573, the question of estoppel 
was raised by exceptions to the answer; but this was irregular, 
and was apparently permitted because no one objected to this 
niethod of proceêding. An anSwer is clearly not insufficient merely 
because it sets up a défense which may be rebutted, and parties 
cannot be compelled to try on exceptions an issue of this kind. 

It is said, and is apparently true, that the parties did not wish 
to raise this question. But that, if successfui, would, in effect, re- 
suit in submitting to the court a moot patent cause, which, on ac- 
count of the public interests involved, the court is ordinarily disin- 
clined to permit. As a gênerai rule, the court, before passing on 
the question of patentability, is entitled to require that it should 
be properly presented by parties legally compétent and interested 
to do it. 

The court sees no occasion to modify its conclusions touching the 
relations Of défendant Barrett to défendant Woodward. 

It is apparent that the resuit has tumed on an issue which the 
appellants did not anticipate, either in this court or in the court 
below; and the surprise comes from the fact that the issue was 
raised by the court, while the parties intended not to raise it. The 
appellants suggest that the issue can be met by further proofs. 
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Tàe refore, a spécial mandate is reqùested, which we will grant, as 
the circumstances are so peciHiar, Smith t. Weeks, 3 C. G. A. 644, 
53 Ped. 758. It must be ëxpressly nnderstood that we are nôt com- 
mitted to any phases of the law which the new proofs, if taken, may 
raise, nor barred from applying to them the rule of Telegraph Co. 
V. Himmer, 19 Fed. 322, if it meets our approval and cornes in point. 
Ordered: The pétition for a rehearing is denied. The judgment 
already entered is amended to read as follows: "The decree of the 
circuit court is affirmed. This court réserves to the appellants lib- 
erty to file in the circuit court an application for leave to file a bill 
of review, or leave to adopt other appropriate methods, and to pro- 
ceed thereon as that court may détermine, with référence to the 
matter of estoppel appearing in the opinion of this court passed 
down March 5, 1894; the appellees to recover costs of appeal." 



DB LORIBA et al. v. WHITNEÏ. 

(Circuit Cîoiirt ot Appeala, First Circuit June 22, 1894.) 

No. 88. 

1. Patents— Actions ïoh Iuïringembht — Dibbcting Verdict. 

When, In an action at law, the essence of an alleged infringing machine 
is not in dispute, so that the question of Inf ringement by It turns plainly 
on the construction of the patent alleged to be infringed, and such con- 
struction Is for the détermination of the court, elther on the face of the 
patent, or on Its face In connection with facts of such nature that their 
existence and effect cannot be reasonably dlsputed, the entire Issue of 
inf ringement Is practlcally for the court In regard to thèse parti culars, 
the same rules of construction apply as apply to other Instruments. 

2. Same. 

Royer v. Belting Co., 10 Sup. Ct 833, 135 U. S. 319, touchlng what 
Issues are for the jury, explained, 
8. Same— Evidence— CossTRiiCTioN of Patent. 

The facts that a patented machine was the flrst successful one, and that 
It had great commercial success, are limited in their application to ques- 
tions of utility or patentable invention, and bave no pertinency In cases 
tuming on the construction of the patent 
4. Same — Limitation dp Claims — Machines ïob TjNHAiRraa and Scouking 

HiDBS. 

The McDonald patent. No. 210,797, for a machine for unhalrlng and 
scouring hides and sMns, must be limited to a machine contalning two feed 
roUs and a supporting roU and a scouring roU; Is not entitled to a broad 
range of équivalents, but falls witbin Fay v. Cordesman, 3 Sup. Ot. 23(5, 
109 U. S. 408, and cases of that class; and is not Infringed by a machine 
which contalns three roUs, the lower acting as a combined feed roU and 
supporting roU. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was an action by Joseph F. De Loriea and Griffin Place, ex- 
ecutors of James W. McDonald, against Arthur E. Whitney, for 
damages for infringement of letters patent No. 210,797, issued De- 
cember 10, 1878, for a machine for unhairing and scouring hides 
and sldns. On trial in the circuit court the judge instructed the 
jury to ând for défendant. Judgment for défendant was entered 
on the verdict. Plaintiffs brought error. 
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The ruHng In the circuit court was as follows (COLT, Circuit 
Judge): 

The évidence being cloaed In this casé, and the requests for rulings havlng^ 
been presented by the counsel upon both sldes, I am prepared ûow to state 
the conclusloûs that I hâve reached wlth respect to tbe construction of the 
McDonald patent in suit, which has an important bearing upon the case. 

I am of opinion that the McDonald Invention described In claims 1 and 2 
o;f his patent of December 10, 1878, must be llmited to a machine containing 
two feed rpllSi a aupportlng roll, and a scpurlng roU, and that a machine which 
contains three rolls, the lower roll actlng as a comblned feed roll and a sup- 
porting roll, la not Mthln the patent 

The spécification refers to the prlor Eoberts patent, of November 7, 1876, 
whlch was for a four-roll machine, and the prlor McDonald patent, which was 
also for a four-roll machine, and it déclares that tbe invention is for an im- 
provement on the last-named devlce. The patentée, after referrlng to thre© 
other prlor patents In bis spécification, and pointlng eut why they do not oon- 
tain bis Invention, descrlbes what he says "constitutes the spirit of my inven- 
tion" as follows; "Two feed rolls for feeding a hide or sktn to a scourlng roll, 
BO arrangea in relation to each other and to the scourlng roll that one of said 
roUs may be llfted from the other and beld apart while a hide whlch has been 
improperly fed Is drawn back by the operator before It bas passed the scour- 
lng roll to be properly fed to the sald scourlng roll." Tbe spirit of the Mc- 
Donald Invention, and tbe substantial imp^ovement whlch he bélieved he bad 
accompUshed by bis Invention, was the separalàon of the two feed rolls, 
whereby a bide whlch bad been Improperly fed could be drawn back by the 
operator. He was deallng with a four-roll machine of the Koberts type. He 
bad already patented one Improvement oh that type of machine. He now 
saw stlll another defeet In the machine, and the way to remedy It. The defect 
was that in both the Roberts machine and hls prlor machine the feed rolls 
could not be separated. Both thèse machines provided for the séparation of 
the Bupportlng roll and scourlng roll by the movement of the treadle, but no 
means were provided for the séparation of the feed rolls by the same move- 
ment To McDonald's mind the séparation of the supporting roll and scourlng 
roll was old wlth Koberts and hlmself, whUe the séparation of the feed rolls 
was a new conception orlglnating wlth him; and he considered thIs an im- 
portant improvement on the prlor machines, because by thIs means the 
operator was enabled to wlthdraw the bide when improperly fed. This was 
the principal contribution to the art whlch McDonald beUeved be had made 
by the patent In suit TWs is clearly shown by the file wrapper and contents, 
which was not before the court in either of the two prlor cases where this 
patent was under considération. 

In the original application the flrstclaim of the patent was as follows: "In 
machines for unhairlng and scourlng skins and bides, the feed roU, D, In com- 
bination wlth the treadle, F, and suitable Connecting mechanism, whereby the 
rplls may be separated' and held apart substantially as described, and for the 
jpurposes set forth." The examiner held that this clalm was anticipated by 
the, Coogaa patent, of October 10, 1871; the Eoberts patent, of November 7, 
1876; the liarrabee patent of Juiy 24, 1877. He also sald: "It is proper to 
add that It is common, in leather-worklng machines, to provide vertical ad- 
jUstmént to roûs or cylinders by means of levers and thelr Intermedlate de- 
vlcès." 

To this the applicant replled, October 22, 1878, through hls authorized at- 
torney, T. W. Olarke, that the Coogan patent dld not describe feeding rolls 
whlch could operate to feed a hide; that, while Roberts descrlbes a pressure 
roll whlch ean be moved wlth respect to the scourlng roU, the adjustment is 
net applied to the feed roll, and no adjustment is sbown for the purpose of 
holding one roll from another In order that an improperly fed skin may he 
Wlthdrawn for the purpose of agaln properly presenting it to the feeding rolls; 
that the Larrabee machine shows but one feed roll; that the drum described 
in the Larrabee patent as a work-supporting cylindex has a moveinent in rela- 
tion to the scourlng roll, but none in relation to the feed roll; that the movement 
in relation to the scourlng roll, Is for the purpose of feeding the pressure of the 
roll upon the hide; and that th^e is no provision by which the bide can be 
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■wlthdrawn after it bas once commenced to feed. The flrst clalm was there- 
fore withdrawn, and the foUowlng substltuted: "(1) In machines for iinhalring 
and sconrlng skins and hides, In which two feed rolls are employed in feeding 
the hide or skin t» the scouring roll, D, provlded with a vertical movement in 
relation to the feed roll, D', by means of the treadle, F, and suitable Connect- 
ing mechanlsm with said feed roll, D, whereby the said rolls may be separated 
and held apart, substantially as described, and for the purposes set forth." 

Mr. Clarke further says in this same communication: "ïhe applicant is aware 
that it Is conunon, in leather-working machines, to provide vertical adjnst- 
ments to roUs or cylinders by means of levers and their Intermediate connec- 
tions; but he is not aware that thèse adjustments hâve been made in ma- 
chines for unhalring, working ont, and scouring sklns and hides for the pur- 
pose of enabling a workman to "withdraw a skin or hide that has become 
wrinkled or folded upon itself in the feeding, so that by supporting the feed 
roll, and by moving the supporting roU from the scouring roll, the skin may 
be drawn back by the operative, and again fed, without the necessity of feed- 
ing the same through the machine, stopping the machine, removing it from 
the pile on the other side to again feed it to the feed rolls, whlch it is nécessary 
to do with the machines now in use." That is, the principal idea that lay in 
McDonald's mind was to hâve the two feed rolls separate in a four-roU ma- 
chine, and you will observe that in thèse communications with the patent 
office that idea is pressed upon the examiner as the leading and principal im- 
provement in hls patent. In the prior Roberts machine there existed only the 
séparation of the work roll and the supporting roll. In the prior McDonald 
patent that same feature is found. Now, McDonald said It is nécessary to 
separate the feed rolls in order that the operator may be able to withdraw a 
hide whlch is Improperly presented; to remedy, in other words, the defect of 
permitting the hide to pass entirely through the machine, fall upon the other 
side, and then to be taken up and presented to the machine again. 

The applicant, through Mr. Clarke, still further follows up and enforces this 
View of his patent in bis dealings or correspondence with the patent office. 
TJnder date of October 28, 18T8, the examiner, in reply to the last communica- 
tion from the appllcant's attorney, uses this language: "It is not unusual to 
provide two feed rolls in a leather-working machine, and the employment of 
levers and springs as means for adjustment has been shown to be old." At 
that date, therefore, the amended claim— the flrst daim of the application— 
stood rejected. 

To that communication from the examiner, Mr. Clarke replies, under date of 
Kovember 14, 1878, in part, as follows: "In presenting a hide or skin to feed- 
ing rolls, the same is liable to become folded upon itself. If not properly fed; 
and, if a hide is so fed that it shall be presented in a folded or wrinkled state 
to the unhalring or scouring roU, It, of course, will be imperfectly dehaired 
or scoured. In ail the inventions heretofore employed for unhalring and 
scouring, no provision has been made for withdrawing the hide or skin from 
between the feeding rolls before it is operated upon by the scoiu-ing roll; and 
consequently every hide or skin that was not fed in a perfectly flat condition, 
so that no wrinkles or folds could occur therein, had to pass entirely through 
the machine, imperfectly scoured or unhaired, and requlred to be again passed 
through the machine, in a perfectly flat condition, in order to perfectly free 
it from hair, or work it. Thus, in imperfectly unhalring and scouring one 
hide, there was consumed time enough for perfectly scouring two hides. If, 
however, the hide could hâve been withdrawn before it reached the scouring 
roll, by separating and holding apart the feed roll, the time would hâve been 
saved. Mr. McDonald has discovered that It is possible to save this time, 
and he efCects It in a way whlch seems very simple after he had accomplished 
it, but nevertheless was entirely unknown and unpractlced before he oon- 
ceived it; that idea being the séparation of the feed rolls. The conception 
of the séparation of the working roll and the scouring roll was old. He ac- 
oomplishes it by so supporting and actuating one of the feed rolls that it eau 
not only be lifted by the movement of the lever, but it can be held apart suffi- 
ciently long to withdrawn the hide if improperly presented. Mr. McDonald 
was as weU aware that rolls had been given movements or adju^tments in 
relation to other rolls, in certain classes of machines, as he was that the feed- 
ing rolls of an unhalring machine had never been organized to accomplish 
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the-resolt tiàat he accoTipliShes. Hls invention consista, not in movlng one 
.•J3©U, iKQiB another,— for the same is seiy old^ not only Inleattier-working ma- 
chines, but in agréât variety o( devices.where It Is désirable to increase or 
•lessen Uie spaee between relis,— but it,'do,esconsist In movlng one roU for an- 
other at a certain time for a certain purpose, and in a certain machine; and 
. there is us much invention In moying/ W toll at a certain time for a certain 
glven purpose a# there Is in discoyerlngithat one roll may be separated from 
the other foTi the purposes o£ any désirable and new adjustment. Mr. Mc- 
Donald's Invepâon does not dépend upon the means for separating the roUs 
alone, butlt fjwthw dépends iipon the time whensaid: séparation is to be em- 
ployed; and Mr.; iMcDonald, so far as the références show, is the flrst man 
wbo has arrange! twofeed roUs so thatone of them may be lifted and held 
at a certain sp^taed time to accomplish a certain specified resuit." 

The letterthen considéra more In détail the three références to whlch the 
patent office .referred the appUcant In the flrst communication which was 
made to him. The letter further says, "I am so flrm in my conviction that 
neither of the threte références cited meet the invention Of Mr. McDonald that 
I wUl Incorporate the folio wing amendment in the speelflcatlon." 

He then projeeeds, to Incorporate Into the spécification the amendment which 
remains now as a part of the patent. That amendment points out and de- 
scribes the Coogan machine, the Boberts machine, and the Larrabee machine, 
and then follows thls language: "But neither the boarding, pebbling, and 
glossing machine of Coogan, wlth ils rolls revolvlng in the same direction to 
carry the end of a fQlded sheetof leather In an opposite direction, nor the de- 
vice in the Boberts machine for pressing a hide agalnst a pressure roll, nor 
the jnechanlsm sbowB in the Harrlugton patent for pressing a hIde agalnst a 
knlfe cylinder without changlng Its relative position to the other feed roll, 
constltute the spirit.of my invention; and neither of the three patents show or 
describe two feed rolls for feeding a bldç or skin to a scourlng roll, so ar- 
ranged In relation to each other and to the scourlng roll that one of said rolls 
may be lifted from the other and held apart while a hide which has been Im- 
Koperly fed is drawn baçk by the operator before it has passed the scouring 
roll, to be propçrly fed to the said scouring roU, which oonstitutes the spirlt 
of my Invention." 

Then follows an amended flrst clalm In the followlng language, to be sub- 
stituted for the.lai^t amended flrst clalm, whlch was rejected. "In a machine 
for unhairing, scourlng, and working out skins and hides, in which two feed 
rolls are employed In feeding the hlde or skin to the scom-ing roU, the oombina- 
tlon wlth said scourlng roll of the feed roll, one of which Is provided with a 
vertical moyewient In relation to the othra: by any sultabie means whereby the 
said rolls may be separated and held apart when désirable, for the purposes 
stated." 

That further amended flrst clalm was rejected in a communication from the 
examiner dated November 19, 1878. In a further communication from the ex- 
. aminer, dated November 27, 1878, we flnd the followlng language: "The last 
amendment and argument has been carefuUy considered. It has been shown 
by pertinent références that acombination of coacting rolls and a lever-adjust- 
Ing meehanism is not novel. : lu fact It la common, in most leather and hidè 
working machines, to proylde adjustment iwith relation to each other, where 
feed roUs are employed. before careful examination, It Is obvious in this 
case that the novelty, so far as the lever meehanism Is involved, consists in 
the peculiar arrangement of such meehanism, whereby, from a single move- 
ment of the lever, the feed :rolls are separated, and the supporting roll Is 
adjusted relative to the ^couring roll." That is, the examiner says, In sub- 
stance: "Mr. McDonald, youcan hâve no patent for the séparation of tlie 
two feed roUs by the lever meehanism, because that feature is old; but you 
may hâve a patent for the: combination of that feature wlth the other feature 
of the séparation of the work roU from the supporting roll, both sets of rolls 
being separated by a single movement of the lever. You admit that the sépa- 
ration «ifth© work roll and the supporting roll is old. We hold against your 
urgent -contention that the séparation of the twO feed rolls by a movement of 
the lever is old, but you may hâve a clalm for the combination of those two 
éléments operated by a single movement of the lever." 

But the appUcant still remained unsatlsfled. He still presses upon the pat- 
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ent office that the spirit of his Invention is the openlng oî the two feed rolls 
combined with a work roll, ta an unhairing machine, by lever mechanism; 
and in a conamunication from Mr. Clarke, dated November 23, 1878, we flnd 
the foUowing commcnts: "Office letter of Nov. 19, In relation to the above- 
named application, Is at hand, and contents noted. From its contents, 
I perceive that the examiner does not fiilly comprehend the nature of the ap* 
plicant's Invention. I therefore désire once again to call his attention to 
the matter, and I will malce such a comparison between the invention of Mr. 
McDonald and the clted références as will show that the subject-matter of the 
clalm, as it was intended to word It, is not found in any of the références cited, 
and that such adjustment can only be of use in an unhairing machine, and 
that none of the références cited as analogous machines describe, or in any 
way show or hint at, any such combination. The claim also is erased, and a more 
spécifie one Inserted in lieu thereof, to more clearly express Mr. McDonald's 
invention." You will observe that thèse changes in the claim represent an 
effort on the part of the applicant to malse more spécifie what hîs invention is, 
and that it relates to the feed rolls alone, the capacity of séparation, with a 
worli roll in an unhairing machine. 

This flrst claim now assumes thls form: "In a machine for unhairing, 
scouring, and working out skins and hides, which contains a pair of feed rolls 
to feed the skin to the scouring roU, and a scoiu'ing roll to work the same, the 
combination with the scouring roll of a pair of feed rolls, one of which is pro- 
vided with suitable means of adjustment to and from the other feed roll, 
without changing the relations of the feed apparatus to the scouring roll, sub- 
stantiaUy as described." This certainly does not claim anything set forth 
and shown in either of the références, and is not itself shown in either of the 
inechanisms referred to. 

Tho boarding machine of Cîoogan has only two rollers, not three, and there- 
fore is lacking in one élément, and a veiy important one, of the combination. 
Both his rollers are working rollers, while only one of the applicant's three 
is, in the same sensé, a working roller. The Koberts machine, patent Nu 
184,175, has, again, only two rolls in the described combination; or, if you add 
to the combination containlng the adj astable roll, the feed rolls, it is a 
combination of four roUs, two of which are working rolls, and adjusta- 
ble to and from each other, the other two of which are feed rolls, and are not 
adjustable to and from each other. In our case there are but two rolls, and 
the feed rolls contaln the adjustability, and not the working rolls. In the 
Harrington machine, we corne upon the machine which has three rolls, one of 
which has a working roll, as in our case. The other two are feed rolls, and 
one of the feed rolls is movable, and swings upon the axis of the other to 
and from the scoming roll, thus acting as a working roll or pressure roll, as 
in the case of the Roljerts machine. But this machine does not embody the 
combination of feed rolls adjustable to varions gauges, with a scouring roll 
set with relation to the feed i-oUs at an unvariable gauge, but it embodies 
the combination of a scouring roll set kt a variable gauge with one of the feed 
rolls; that is, the scouring roll is set at a variable gauge with one of the feed 
rolls in the Larrabee of Harrington device. The feed roll may be moved to- 
wards the scouring roU. 

It is not the time when the adjustment of the roll takes place that is im- 
portant. It is the act that the machine is performing, and the error that it 
falls into, that has led to this improvement; and it is clear that if such an er- 
ror should be commltted by the Harrington machine as the one we are pi-o- 
viding against,— that error being tlie wrong présentation of the hide, and the 
capacity to withdraw it by the workman,— it could not be corrected in the 
same way. It could not be corrected in the same way in the Larrabee or Har- 
rington machine, because, according to the applicant's interprétation of that 
machine, the feed rolls had no motion with respect to each other. But it is 
also ti-ue that the Eoberts machine présents no method analogous to this for 
correcting a slmilar error in the working machine; and inasmuch as the Coo- 
gan machine eannot do the work which thls machine proposes to do, and has 
no scouring roll whatever, and no feed rolls, but slmply a pair of kneadlng 
rolls or dragging rolls, it is useless to consider that référence any further. 
Then follows this signifieant language: "It is therefore obvions that tlie com- 
bination which the applicant claims, embodying the peculiar featm-es of a pair 
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of adjustable gilpping rolls In combinatîon wlth a working roU, towards which 
tfte gîdppins rolls are nbt adjustable" (thftt belng the pecuUar feature of the 
Larrabee machiné), "and with whlch neltlier of the grlpping rolls performs 
ti»e functîon of a pressure roll" (that Is, nelther of the feed rolls, according to 
the spirit of the McDonald patent, performs the function of a pressure roll), 
"has not been anticlpated, so far as any référence yet given has shown. And 
It must also be bbvious that thé claim, as now presented, Indieates"— what? 
''Fairly, the peculiaiity of this Invention, and Is not broader than the Invention 
Itself." That ends the correspondence with the patent ofllce, 

■What foUowed?. ïhe applicant accepted the position taken by the patent 
office, and thé patent was issued as we now find It. The patent office said, 
m substance, to McDonald: "You cannot hâve a claim for what you consider 
as the spirit of yom: invention, namely, two feed rolls so arrangea with référ- 
ence to each other and to a scourlng roll that one of said feed rolls may be 
llfted from the other and held apart while a hlde which has l>een improperly 
fed Is drawn back by the operator before it has passed the scourlng roll; but 
you, may hâve a ,clalm for this feature, which is old, in combinatîon with an- 
othà- feature which you admit is old. In other words, you may hâve a claim 
for that spécial arrangemen,t or combinatîon whereby, from a single move- 
ment of the lever, the feed toUa are separated, and the supporting roll is ad- 
justed to the scourlng roU." This position was accepted by McDonald, and 
the patent ^aa Issued. 

ï thlnk the proceedings In the patent office, and the language of the spécifica- 
tion, show that McDonald never contemplated, as included withln his inven- 
tion, a feed roll which performed the double function of a feed and pressm-e 
roll. Indeed, whén he has referred to such a roll in the Larrabee machine, he 
dénies that his feed roll has any such double function. He says, In substance, 
that his feed roUs do not perform the function of a p^ressure roll, and that 
hla feed roll Is not adjustable towards the scom-lng roll. It was natm-al for 
him to say this, for this was the type of the three-roll machines as represented 
by Larrabee, Weed, and Sheldon, and he was deallng wlth a fom'-roll machine 
of the Boberts class. I think It may be falrly said that McDonald has dis- 
claimed the use in his machine of a single feed roll which has the additional 
function of a pressure rolL 

If, Iiowever, we assume that no such limitation exlsts, we are met with a 
further dlfflculty, assumlng that the patent is not thus limited. 

If the flrst two clalms in the patent are to be Interpreted wlthout regard to 
what took place In the patent office, or to the récital in the spécification of the 
patent to which I hâve referred, we must then examine the soope of those 
elalms. The first claim covers broadly the combinatîon with feed rolls and 
a supporting roll of a lever and întermedlate mechanism, whereby, by a single 
movement of the lever, the feed rolls are separated, and the supporting roll 
adjusted to the scouring roll; and the second claim is for the feed rolls which 
can be separated, and a scourlng roll and a supporting roU which can be sep- 
arated, the hitermediate mechanism not being spedficaUy made a part of this 
claim. Thèse claims, as I interpret them, Include only the four rolls, and the 
means for separating them by a single movement of the lever. Now, if we 
say that th^se claims are not limited to the use of four rolls, but that they 
cover a machine with three rolls, In which the lower feed roU acts both as a 
feed and pressure roll, then we are met by the Weed patent, where by a sin- 
gle movement of the lever the lower feed/ roll is separated from the upper 
feed roU and the work roll. This patent appears to hâve escaped the attention 
of the patent ofâce. Whether Weed used the same or a différent kind of work 
roll makes no différence, provided that the essentlal thing was présent in his 
machine, of separating ail the rolls by a single movement of the lever or 
treadle. Nor does the fact that the act of pressing the foot on the treadla 
in the Weed machine brings the rolls together, while the same act In the Mc- 
Donald machine releases the rolls, seem to be regarded by McDonald as a 
part of his Invention. I was at first Inclined to attach importance to this dis- 
tinction, but upon reflection. supplemented by the évidence, I am satisfled I 
was mlstaken. The clrcumstance that the rolls are held together by spring 
pressure in the McDonald machine is not an élément in thèse claims. The 
words "substantially as described" do not enlarge the terms of a daim beyond 
what Is mentioued or referred to In the claim as the éléments of the combinar 
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tion. If, therefore, thèse daims of the McDonald patent are to receiTe the 
broad construction which their langnage justifles, they are anticipated by 
Weed. In the old equlty case of McDonald v. Whitney, 24 Fed. 600, the Weed 
patent was not before the court. 

It being admitted in the présent case that the defendant's machine Is con- 
stnicted wlth three roUs, the lower feed roll acting both as a feed and pressure 
roll, I must direct a verdict for the défendant, on the ground that there is no 
évidence to go to the jury to support the charge of infringement 

James Milton Hall, for plaintiffs in error. 

Joshua H. Millett and Ealph W. Foster, for défendant in error. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. When this case was before this court 
on a prior occasion, the exceptions were not framed to bring before 
us the issue which is now raised as to the construction of the 
plaintiffs' patent, but only the proper manner of submitting to the 
jury certain other issues, which, it was not disputed, were proper 
to be submitted to it in some form. We are now asked to consider 
the question raised by the following extract from the record: 

"After the évidence was ail in, and counsel had submitted requests for rul- 
ings, the presiding judge dlrected the jury to return a verdict for the défendant 
on the ground that there was no évidence to go to the jury to support the charge 
of infringement, and ruled as foUows: The évidence being closed in this case, 
and the requests for rulings having been presented by the counsel upon both 
sides, I am prepared now to state the conclusions that I hâve reached with 
respect to the construction of the McDonald patent in suit, which has an im- 
portant bearlng upon the case. I am of opinion that the McDonald inven- 
tion, described in clalms 1 and 2 of his patent of December 10, 1878, must be 
limited to a machine containing two feed rolls, a supporting roll, and a scour- 
ing roU, and that a machine which contains three rolls— the lower roU act- 
ing as a combined feed roll and a supporting roll— is not within the patent." 

What follows this need not be recited at this point, as it only giyes 
the explanation by the presiding judge of the reasons goveming 
his conclusion. As it does not appear that the défendant below 
asked that a verdict should be directed for him for any particular 
reason specifled by him, or that he in any way limited himself, it 
follows that if the conclusion of the circuit court was right the rea- 
sons which led to that conclusion afford plaintiffs below no ground 
of question in this court. 

In the extract we hâve made from the record the issue is ârst put 
as one of infringement, but subsequently it is stated as one of 
construction of the plaintiffs' patent. Either way of stating it may 
be said to be correct. When the essence of an alleged infringing 
machine is not in dispute, so that the question of infringement by 
it turns so plainly on the true construction of the patent alleged 
to be infringed that, such construction being ascertained or not in 
dispute, a verdict in one direction ought to be set aside as against 
the weight of évidence, then, under the rule as now understood, 
the court ought to direct a verdict in the other direction; and 
under such circumstances the issue of infringement is essentially 
the same as that of the construction of the patent in suit. In the 
case at bar there was no dispute as to the essence of defendant's 
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machine, and there can be no reasonable question of fact that, 
iipon oùe construction of the plaintiffs' patent, defendant's machine 
inf ringed It, ànd ûpon anôther that it did not. And if, theref ore, the 
construction of plaintiffs' patent :was for the détermination of the 
court, either on the face of the patent, or on the face of the patent 
in connection only with facts of ëûch nature that their existence 
and efïect could not be reasonably disputed, it follows that the 
entire issue of infringement wàs practically for the court, how- 
ever it might hâve been with isMea of novelty and patentability, 
or other issues which might hâve been raised if the issue of in- 
fringement could properly hâve beèn submitted to the jury, or de- 
termined for the plaintiffs. 

So far as concerns what is for the court and what for the jury, 
there is no essential distinction betiveen patents for inventions and 
other instruhlQiits. Primarily, the construction of ail of them is for 
the court; àiûd yet ail such, éven obligations under éeal, and, under 
some circuthstànces,. solemn records of judicial tribunals, hâve rela- 
tion to disputed faéts, vehicliniust be determined by the jury before 
the constructiôïi càn be flûally settled. In such instances the is- 
sue is often sïhokên of as one of mixed law ànd fact. Yet, the 
doubtful fàctSibeing determined, the constructiçn remains for the 
court, thougK lîiie iform wherê verdicts are gênerai and not spécial 
may hâve a différent appearance. Where the facts are not in dis- 
pute, or, if iH dispute, are so çlearly proven and of so clear effect that 
they corne witîiiù the rules for directing verdicts, the construction 
of the instrument remains throughoût practically for the court, 
even thougb under the form of directing the jury what détermina- 
tion to make. This was the preciise condition of this case in the 
circuit court. It is, quite probable that, if the question of infringe- 
ment could kavé been determined In favor of plaintiffs, other issues 
would hâve followed, wMch must hâve gone to the jury. Such 
iôsues hâve been discussed before ne, but, if the issue of infringement 
was correctly determined in cotmection with the construction of the 
patent in suit, we hâve no occasion to refer to others, except to re- 
mark that it was not necessary to send the case to the jury on ac- 
count of contingencies whlch might bave made thèse important, 
but did not. 

Holding thèse rules in view, tbe case becomes very simple. The 
progress of MèDônald's apipïication through the patent office was 
clearly and fully explained by the learned judge in the circuit court; 
but we need not refer to it, except briefly. The flrst claim, as orig- 
inally offered, was as follows: 

"In machinés for unliairlng and scourlng sklns and hides, the feed roll, D, In 
comblnation with the treadle, F, and suitable Connecting mechanism, whereby 
the roUs may be separated and held apart, subatantially as described, and for 
the purposes set forth." 

There was also, originally, a Second claim, as follows: 

"In machines for scouring and ùnhàlrlng and woïklng hides and sklns, the 
comblnation of the supporting roll, G, with the treadle, F, and suitable Con- 
necting mechanism, whereby the same may be moved and held from the 
soourlng roll, eubstantially as and for the purposes set forth." 
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Thèse were each rejected as having been anticipated by prior 
patents, and for the additional reason, giren by the examiner, 
that "it is common, in leather-working machines, to provide vertical 
adjustment to rolls or cylinders by means of levers and their inter- 
mediate devices." McDonald acquiesced in the position of the ex- 
aminer; and the final resuit was the flrst claim as it now stands, 
covering a combination which, according to its letter, contains, as 
éléments, two feed rolls, a pressure roll, and a working roU, — in 
ail, four distinct rolls, arranged in two sets, with levers for opening 
each set simultaneously. The second claim was originally drawn 
as the third claim, and Avas in essence the same as the flrst claim 
now is, and has always so remained. The proceedings therefore in- 
volve a clear and unquestionable disclaimer, by amendment, of a 
combination which adjusts merely one feed roll or one pressure 
roll with référence to another roll, even under ail the limitations of 
the rule touching this. form of disclaimer fully stated by this court 
in Reece Button-Hole Mach. Co. v. Globe Button-Hole Mach. Co., 61 
Fed. 958.^ IS'either is the effect of this amendment complicated by 
the proposition now made, that McDonald was the flrst to construct 
a machine in which the rolls were closed when the machine was in 
its normal condition, and that this was a distinguishing feature of 
his combination, to be protected by the doctrine of équivalents. 
This particular of his machine appeared in his flrst and second 
claims as flrst drawn, so that, if this was a feature of novelty or 
â function of his invention, thèse claims, as thus drawn, should 
hâve been allowed ; and it follows that his disclaimer by amendment 
covers this feature or function also. 

Now, with référence to the adjustment of the rolls, the record 
shows clearly the construction, opération, and principle of the 
alleged infringing machine, and in this connection there can be no 
dispute nor obscurity. Plaintiffs' déclaration contains a continu- 
ando, covering the period from the 5th day of August, 1885, to the 
date of the writ, and we hâve no concem with the somewhat différent 
machines built by the défendant between 1881 and 1885. The de- 
fendant's machines involved in this suit are clearly described in 
the record as having three rolls, held together by spring pressure 
and a treadle and lever mechanism, by which ail the rolls are simul- 
taneously separated by a single movement of the lever. It ap- 
pears by the record that this machine has the feature, apparently 
common to ail three-roll machines, by which one roll serves the 
purpose of both a feed roll and a pressure roll ; and the séparation 
in the defendant's machine in controversy, the record says, is 
brought about by this feed and pressure roll moving away from 
the upper feed roll and the work or scouring roll. In another place 
in the record the opération in this particular is described in the 
following language: 

"The Whltney machine has an upper feed roll and a lowet feed roll, so 
that it has two feeding points. The upper feed roll and the lower roll, work- 
ing together, do nothing but feed the hlde along, precisely the same as the 

' 10 0. C. A. 194. 
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upper feed roU and the lower feed roU feed it along in the McDonald, and they 
havo no other fucction. The lower feed or pressure and the work rolls in the 
"VVhltney are also feeders. The rubber or lower roU acts as a feed roll upon 
the surface next to the upper feed roll. It acts as a feed roll also upon the 
surfape next to the work roll. At that last-mentioned point It also acts as a 
pressure roll to make this roU work; that Is, unhalr the hide." 

Again, on page 20: 

'''Pressure on the treadle in the Whltney machine throwS the lower roll 
ont in a latéral direction, and releases it from the work roll, and also from the 
feed roll above, and it releases the hide from two points." 

It thus appears that in the opération of the alleged infringing ma- 
chine only one roll is adjusted or mQved. The proceedings in the 
patent ofiOice disclaim, as old, the nse of a treadle and levers by which 
a single roll can be operated and adjusted; and McDonald's inven- 
tion was thus admittedly limited to the more complicated system 
of levers and connections required to operate simultaneously, easily, 
and for practical purposes, two rolls, each of them embraced in 
différent sets of rolls in the same machine. 

Whether, in any event, anything claimed by plaintiffs to hâve 
been accomplished by McDonald involved invention, within the re- 
quirements of the patent laves, or whether he was anticipated, ex- 
cept so far as admitted by the proceedings in the patent office, or 
whether the gênerai principles of the defendant's machine are the 
same, or its mercantile qualities dépend on the same gênerai fea- 
tures, as the plaintiffs', we do> not détermine. If the case turned on 
any of thèse issues, the law might hâve compelled the court below 
to ask the aid of a jury touching it; but, as the case in fact stands, 
they can ail be assumed to be as maintained by plaintiffs, or passed 
by entirely, because the case is disposed of before their considéra- 
tion is reached. We refer to them again only to make sure that it 
is not misunderstood that we are dealing only with the face of 
the patent, and with undisputable facts of the character which we 
hâve described. To return, therefore, to our last proposition, we 
add that each of the two claims of plaintiffs' patent under consid- 
ération harmonize with that proposition by the use in this particular 
of clear and positive expressions. Each of them, in terms, includes 
two fuU sets of rolls as éléments in the combination. The rule, 
prima facie, is that, while the use of équivalents for an élément in 
a combination is not lawful, yet a combination which does not in- 
clude ail the éléments does not infringe. There may be exceptions 
where the nature of the invention is of such a primary or broad char- 
acter that it is plain some of the éléments named are unessential ; 
in other words, where the invention is so broad that the range of 
équivalents will be correspondingly broad, under the libéral con- 
structiQn which the courts give to such inventions. Miller v. Manu- 
facturing Ço., 151 U. S. 207, 14 Sup. Ct. 310. But there is no reason- 
able basis for màintaining, either as a matter of law or fact, that 
the case is outside of the rule applied to ordinary oombinations in 
Metéir Co. v. t)esper, 101 U. S. 332; Fay v. Cordesman, 109 U. S. 408, 
-420, 421, 3 Sup. Ct 236; Knapp v. Morss, 150 U. S. 221, 228, 229, 14 
Sup. Ct 81; and Dunham v. Manufacturing Co. 154 U. S. 103, 14 
Sup. Ct. " " ■ 
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The appellants rely on Royer v. Belting Co., 135 U. S. 319, 10 Sup. 
et 833, laying down the rule that the question of what is a primary 
or pioneer patent, and also the question of the différences between 
the patented machine and the alleged infringing machine, are for 
the jury; but even in this case the court (page 325, 135 U. S., and 
page 833, 10 Sup. Ct.) recognizes the exception that thèse questions 
are not to go to the jury when, if a verdict should be found on them 
for the plaintiff, it would be proper for the court to set it aside. 
That in the présent case any finding of a jury that McDonald's in- 
vention, in whatever form it could reasonably be stated by the 
plaintiffs, was excepted from the practical application of the rule 
touching mère combinations stated in the cases cited, could not be 
accepted by the court, and that there are no facts in the case which, 
on any reasonable theory, could state the mechanical principles of 
McDonald's machine and of the alleged infringing machine, so far 
as they are now involved, other than as we hâve stated them, are 
plain propositions. 

The référence to the Larrabee patent in McDonald's spécifica- 
tions, on which the appellants rely, instead of weighing àgainst our 
propositions, adds to them. It is referred to, with other patents, for 
the purpose of stating that neither of them "show or describe two 
feed rolls for feeding a hide or skin to .the scouring roll," etc. In 
the absence of qualifying matter, the fair interprétation of this ex- 
pression is the literal one. 

The appellants rely on the fact that the patented machine was 
the first successful one, and on the fact that it had great commercial 
snccess. The décisions touching the effect of thèse propositions are 
so numerous and modem that they need not be referred to spe- 
ciflcally, but they limit the application of them to doubtful cases 
turning on questions of utility or patentable invention. They hâve 
no- pertinency to cases which turn on the construction of the patent. 
We think no well-authenticated case can be found where they hâve 
been admitted with référence to such issues. On the whole the 
majority of the court are satisfied with the conclusion of the circuit 
court. 

The decree of the circuit court is affirmed. 



FRBNCH v. KRBLING et aL 

(ClrcuU Court, N. D. Callfornia. August 13, 1894.) 

Unpublishbd Opbka— Unauthorized Production— -Accountino for Pbopits. 

One who produces an opéra without authorlty from the autUor must 

account to him foi the profits, where such opéra has never been circulated 

or published, though copies had been printed for the private convenience 

of performers, in leaming their parts. 

Bill for an accounting by T. BL French against Joseph Kreling 
and others. There was a decree for plaintiff, as prayed. 

Joseph D. Redding, for complainant 
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HAWlïiCy, Difettict Judge. Hiis is a bill in equity to compel 
respondents to accôunt for tbe ceceipts of the Tivoli Opéra House, 
at wMei. the operetta of Falka Tms performed, and for otlier and 
further équitable relief. Frôm the testimony taken on bebalf of 
complainânt, it appears that he is the owner of said operetta; that 
one Henry Famie, of London, England, was the author and com- 
poser of the dialogue and words of the songs of said operetta, and 
that it was by him adapted into the English from the Frènch orig- 
inal, entitled"Le Droit d'AinesiSi;" that this English adaptation is 
in mq,ny respects an entirely oHginal work; that from the middle 
of the second act to the end of the third act the plot and situations 
are entirely original; that four! of the characters, and ail the situa- 
tions and dialogue appertaining tô the characters, were the créa- 
tion of Famie; that the entire English dialogue of Falka is orig- 
inal; that the title "Falkà" is an original title afflxed by Parnie; 
that prior to his composition of the dialogue, words, and songs, the 
said operetta had never been used in connection with any other com- 
position or operetta; that the musie was written by Francis Ohas- 
saigne; thàt the operetta consists of a libretto in three acts, and a 
miisicaJ score; that the dialogue, words, songs, and spoken parts 
thereof hâve never bèen published? that the musical score bas been 
piiblished with the words of the songs so set to music; that the 
dialoguej' libretto, and stage business, etc., hâve never been pub- 
lished; that, if any copy of said unpublished libretto ever came into 
the possession of respondent^' sûch copy was obtained by illégal 
lixeans; that the authorship ofSaîdi operetta bas been asserted in 
newspapers, and bas been known and recognized throughout the 
United States; that royalties harë been received from the licenséd 
performaMces thereof; and that the property of said operetta is 
valuable, etc. Upon the part of the respondents, it waâ attempted 
tô bè shoWhby the testimony of Alfred Hays, of London, England 
(a musical publisher), that the comic opéra Falka had been pub- 
lished in book form. The testimony of this witness, whi«h is quite 
llengthy, faits to show any su ch publication. He testified that : 

"The words were printed for the use of the artiststo learn their respective 
parts. The book was printed In 1888; àiid was never In circulation. Such 
books were kept by myself at my private résidence, under loek and key, and 
copies were handed to the stage ma,nager by myself. As he required them, 
he would hand them to the artists, to be used by them only for the purpose 
of leaming thelr respective parts. • ♦ » ïhey were never published and 
clrculated. The book yvas only printed for the convenJence of the artists, 
to enable them to learii thelr parts. * • • i say that said book, nor any 
counterpart therieoli-h^s never been published, It was merely printed for 
the private use of the artists, as is the eustom in this country, and is not now 
pwblic property.^' ^ . : 

.ïîhis book, lipëftjti tjtle page, contains the words, "Right of rep- 
résentation and- reprodoetion reserved;" and on the inside page is 
written in ink the names of the original cast in America, and at 
the top of the Qgxt-page, written in ink (evidently in the «ame 
hàndwriting): "ï'ro,çè^tj7 of F. J. Mcpartny, Presented to him 
by E. J. Steyhe, Oàmédy Théâtre, London, Ë." In thé original cast 
of characters appears the name of F. J. McGarthy ais ^'TekêlL" 
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The law protecting the rights of authora in their compositions, 
literary and musical, where they liave not been dedicated to the 
public, or published with the author's consent, is well established. 
The principles announced by this court in Goldmark v. Kreling, 
11 Sawy. 215, 25 Fed. 349; Henderson v. Tompkins, 60 Fed. 764; 
and in Drone on Copyrights, §§ 97, 121, 383, 526, — are conclusive in 
favor of complaiuant's right to a decree, with costs. Let a decree 
be so entered. 



BNOW V. MAST et al 
(Circuit Court, S. D. Ohio, W. D. August 4, 1894.) 

1. Copyright or PnoToaRAPH — Equity Jurisdiction — Suit for Pbnalties 

AND FORFEirURES. 

Oomplainant flled a bill to recover penalties and enforce forfeitures, un- 
der Rev. St. §§ 4963, 49(55, for infringement of copyright on a pliotograph, 
and also prayed an Injunctlon, and that défendants be required particu- 
larly to answer how many copies tliey liad sold. Held, tliat there was an 
adéquate remedy by action at law, aad equlty had no jurisdiction. 

2. SAMB— DiSCOVKBT. 

Under Rev. St. § 860, an aJleged Infrlngvfr of a copyright on a photogra-ph 
cannot be required, by answer or otherwise, to disclose any fact upon 
wMch a daim against him for penalties and forfeitures accruing imder 
Rev. St §§ 4963, 4965, may dépend. 

This was a bill in equity by Blanche L. Snow against Mast, Crowell 
& Kirkpatrick for infringement of copyrights of photographs. 

Wood & Boyd, for complainant. 
Keifer & Keifer, for respondents. 

SAGE, District Judge (orally). The bill is for an injunction agd 
account It is founded upon the alleged infringement by défend- 
ants of three separate copyrights of photographs, with référence to 
each of which the complainant seeks to recover penalties for the vio- 
lation of sections 4963, 4965, Rev. St. U. S. The complainant prays 
for an injunction, and that the défendants appear and answer aJl the 
averments of the bill, — particularly, how many copies of each of said 
copyrighted photographs they hâve sold, and the number they hâve 
on hand,— and that they may be ordered and decreed to render an 
account of the copies that they hâve sold, or in any wise disposed of, 
together with those on hand or under their control ; also, that they 
may be ordered to surrender and deliver up the copies on hand or 
under their control, and the plates from which they were made, to 
an offlcer of the court, to be sold or destroyed, and that they may 
be ordered to pay into court, to be distributed according to law, 
the damages established by law as the penalty for their aforesaid 
unlawful acts and doings, and for other relief. The défendants de- 
mur to the bill generally for want of equity, and that the bill is multi- 
farious, and for other reasons. 

The demurrer will be sustained, and the bill dismissed. The com- 
plainant has a plain, adéquate, and complète remedy at law, by an 
action, QMs considération, of itself, disposes of the bill, under sec- 
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tion 723,!Bev. St. TJ. S., and under the gênerai rule as to equity juris- 
diction^ In addition to this, section 860, Id., provides that no plead- 
ing of a party, nor any diseOvery or CTldence obtained from Mm, 
whefÊier as a party or witn^s, by means of a judicial proceeding 
in this or any foreign country, shall be given in évidence, or in any 
manner used against him or Ms property or estate, in any court of 
tbe XJnited States, in any criminal proceeding, or for the enforcement 
of any penalty or forfeiture. The défendants cannot be reqnired 
to make disclosure, by answer or otherwise, of any fact upon 
which the claim against them may dépend, nor can they be required 
to produce any books or papers which would subject them to a 
penalty. Johnson v. Donaldson, 3 Fed. 22. Even in a civil action 
for the recovery of a penalty, the défendant is exempt from answer- 
ing speciflcally tlie allégations of the pétition. The proper answer, 
in snch a case, is that he is not guilty of the wrongs charged against 
him. 

It is not necessary to consider any of the other grounds upon 
which the demiu*rer is based. There is no case in equity against 
the défendants. The bill will be dismissed at the complainant's 
cost 



THE EAVENSDALB. 

ANDERSON v. THE EAVENSDALE et al. 

(District Court, S. D. New York. March 2, 1894.) 

Shippikg— Pekbonai, iNjcRT—HoiSTiiia Cargo— NEauiOBNCB—FELLOw Serv- 
ants. 

Wàere the libelant, a longshoreman, was Injured by the fall of a draft 
of boards which were belng hoisted aboard a steamer, and the évidence 
^ showed that the cause of the accident was thé improper f astening of 
the draft, so that the draft dld not tauten as it should hâve done when 
the draft went up, heîd, that It was immaterlal by whose fault this oc- 
curred, since it was certainly done by one of the several workmen en- 
gagea in the same eominon employment, which would prevent any re- 
covery by the libelant 

This was a libel to recover damages for personal injuries, flled 
by Saverin A. Andersen against the steamer Ea,vensdale and 
Eoberts Bros., stevedores, who were loading said steamer. 

Hyland & Zabriskie, for libelant. 
Çonvers & Kirlin, for the Eavensdale. 
Charly C. Nadal, for Eoberts Bros. 

BRQWN, District Judge. On the 16th of February, 1891, while 
thés lighter Georgia Eine was lying alongside the steamer Eavens- 
dale, at the Atlantic basin, and delivering a cargo of boards to the 
steamer, the libelant, who; was captain of the lighter, and was 
assisting a gang of men employed by Eoberts Bros., stevedores, in 
hoisting the boards upon the steamer, was severely injured by the 
fall of a part of one of the drafts, just before it was hauled over the 
steamer's rail. One of the vertibrae of his back was dislocated, 
causing incurable paralysis of both the lower limbs. The above 
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libel was âled to recover for the damages against the Eavensdale, 
and the stevedores who were loading her. 

The boards were hauled up in drafts of 25 or 30 boards. There 
is contradiction whether thèse were secured by a sling, passed 
around them with a double turn, or whether the fall rope itself 
was run twice round and then hooked to the same rope, without 
a sling. This fall ran to a block attached to a boom rigged to the 
steamer's mast, and from thence was operated by a winch on board 
the steamer. The boom was designed to swing ont when the draft 
was to be taken up, so as to keep the draft free from contact with 
the side of the ship, and to swing in as soon as the draft was above 
the rail. The top of the steamer's rail was from 10 to 15 feet above 
the load of boards on the deck of the lighter. The boards were 
from 12 to 14 feet long, and were fastened by the rope or sling at 
about two-thirds of the length towards the upper end of the draft. 

The libelant oontends that the draft by which he was injured, 
as well as others before it, caught against the projecting parts of 
the steamer's side, or against the projection of the rail, which was 
from one to two inches; that this liability ought to bave been 
guarded against by the use of a skid; and that the catching of the 
upper end of the draft loosened the hold of the rope around it, 
and caused the boards to fall. 

The défendants contend that there was no projection on the ship's 
side, save the slight projection of the rail, which was rounded; 
that the ship had skids, but that they were not used, because it was 
net customary or necessary to use them with a smooth, iron-sided 
ship like the Eavensdale, but only with wooden ships, to protect 
the vessel's side; that this draft did not catch at ail, and that the 
boards fell, because the sling, after being passed around the draft 
by the libelant himself, was improperly run through a loop made 
at the thick, stiff splice of the sling, instead of away from the 
splice, whereby the natural and proper tightening of the sling 
around the draft as it was hoisted up was prevented; and that 
the libelant was previously remonstrated with for making the loop 
of the sling at that splice. The libelant testifled that no sling 
was used, and that, so far as he remembered, he had nothing to do 
with adjusting the rope around the boards. 

Deeply as I sympathize with the libelant in the helpless condi- 
tion in which this accident bas plunged him, I cannot flnd that he 
is entitled to a decree against either of the défendants, without 
doing violence to the canons of légal décision. Except in the single 
particular as to whether the libelant himself adjusted the rope 
or sling, in which his young son sustains him, the libelant is not 
corroborated in his material statements by any other witness, but 
is contradicted by them ail. Practically, his case rests wholly upon 
his own testimony. While this is not absolutely insurmountable 
as against five witnesses who contradict him in every material 
particular, it is at least necessary to his success that his account 
should be sustained by circumstances, and appear to be, on the 
whole, the more crédible of the two accounts of the accident; and 
v.63F.no.4 — 40 
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such cQi-fpboration is .hère wa»ting. Had the fall rope broken in 
the asceùt, such a circumstance woald hâve beeji a strong corrobo- 
ration of the witness' testimony that the draft caught; but hère 
nothing .brpkg, Had the upper end of the draft caught in going 
up, as the îibelant avers it did, that would naturally bave tightened 
the hold otthe rope, "as ail the ^itnesses testify. But the Iibelant 
himself says that he watched the draft until the lower end of it 
was within .about 2 feet of the top of the rail; so that at that 
time the upper end of the draft must hâve been hoisted up 10 or 
12 feet above the highest place where it could bave caught; and 
at that time, as the Iibelant testifles, he saw nothing ont of order 
in the draft, Jjut "it appeared ail right;" and then he tutned around 
to take up sonie other boards. ; Had the top of the draft caught 
against the rail, the highest possible point, and thereby caused 
the rope tpbecome loosened, the lower end of the draft must hâve 
been at th,*t time upon the deck of the lighter, or very near to it; 
^nd the ejffieçt of the loosening must hâ.ve been visible when the 
upper end was swungqfE; yet nothing likethis was seen; then, or while 
the draft yfent some 10; or 12 feet higher up; and the loosening 
and sliding back of thé boards would, moreover, hâve oecurred when 
the lower eftd of the draft; was on or near the lightèr's deck, and 
where the slipping of the boards could not hâve produced this acci- 
dent to ^he Iibelant The libelant's testimony, therefore, does 
not, on the whole, makç it probable that the absence of a skid caused 
the accident, or even contributed to it; while upon the defendant's 
testimony, it certainly did not 

. The accpunt given by the défendants, on the other hand, does 
furnish, a,pi)arently, a reasonable explanation as to how this hap- 
pened, yiz. through the insecure mode of fastening thp draft, so that 
the rope did not tauten as it should hâve done when the draft went 
up. It is immaterial, as respects the libelant's. right of recovery, 
by whose error or fault this happened, since it was certainly done 
by one of the several workmen engaged in the same common em- 
ployment The testimony is too strong against the Iibelant to 
permit a deçree in his favor, and I am, therefore, constrained to 
dismiss the libel; but, under the circumstances, without costs. 



VBSSœii OWNERS' TOWING 00. et al. T. WILSON et al. 
(Circuit Court of Appeals, Seventh Circuit. May 31, 1894.) 
No. 151. 
NbOIiMBOTCK— ObSTBUOTIOH in NAVIGABIiB Stbeam. 

The faces of the plers of a drawbrldge were not perpendicular, but 
weré bullt out under the surface of the water, in Irregular projections of 
steps to the bottom of the river. Contractors, In repalring the bridge, 
tooli up piles which had been driven around the piers to ward ofE ves- 
sels. Seld, that they were liable for injuries sustained by a vessel strlk- 
ing against the under-water projections of a pier. 

Tow AGE— Négligence. 

A loaded vessel, while being towed down the Chicago river in broad 
day, struck against the abutments of a bridge pler extending below the 
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surface of the water. Thèse abutments had exîsted for 25 years, but 
had been guarded by piles whieh had been lately removed. Bdd, that 
the tug was guilty of négligence. 

On Appeal from the District Court of the United States for the 
Northern District of Illinois. 

Libel by Thomas Wilson, E. McLaughlin, Mary P. Wilson, D. 
Morris, Wilson D. Morris, Thomas E. Quayle, William H. Quayle, 
George L. Quayle, Alvira Scott, Luther T. Lyman, William Wilson, 
the Maritime Insurance Company, and the Insurance Company of 
Philadelphia against the city of Chicago, the North Chicago Street- 
Railroad Company, the Vessel Owners' Towing Company, and 
the Pitz Simons & Oonnell Company. Libelants obtained a 
decree against the Vessel Owners' Towing Company and the Fitz 
Simons & Connell Company, and the latter appeal. 

This was a libel by the owners of the steamshlp Wallula and by the owners 
and insurers of her cargo for injuries sustaiiied by the vessel and cargo in 
collision with the south abutment of the Wells street bridge over the Chicago 
river in the city of Chicago during an attempt to pass down the river and 
through the south draw of the bridge, under the foUowIng circumstances: 
The plers of the Wells street bridge were constructed some 25 years 
ago. Above the surface of the water they presented a smooth face of ma- 
sonry; below the surface they were built in footing courses extending from a 
point flve feet below the surface some six feet into the river, in irregular pro- 
jections of steps, to the bottom of the river. A row of spiles was maintained 
by the city of Chicago in the river along the face of the abutment, driven 
close to the abutment at its base, and standing some six feet from its face 
above the water, sei-ving to ward ofC vessels from contact with the abutment. 
The other and more modem abutments of other bridges over the river were 
not so constructed, but présent a smooth batter face to the bottom of the 
river, and, while not perpendlcular, vs'ere constructed at a very slight incline, 
the projecting spiles being only some two feet from the face of the abutment 
above the water. A street-railway company, under an arrangement with the 
city, undertook to construct new abutments and a, new bridge at Wells street. 
The appellant Fitz Simons & Oonnell Company' became the contractor for 
the érection of the substructure. The piers or abutments were to be taken 
out and removed some 10 feet nearer the shore, increasing the width of the 
draws of the bridge, then some 16 feet. By its contract it agreed to erect 
and maintain such guards, and during the nighttime such lights, as would 
prevent the happening of accidents or harm to life or property in conséquence 
of the digging up, use, or occupancy of any highway, and covenanted for 
liability for ail damages occasioned by the digging up or use or occupancy of 
any highway, or which might resuit therefrom, or from the carelessness of 
any servant of the company. Work was flrst begun in the north draw, and 
was completed early in the montb of April, 1888, so that it was free for the 
passage of vessels before the commencement of work In the south draw, 
except that several schooners were lying at their winter berth, about 150 
feet east of the draw, rendering it impassable for large vessels. The company 
thereupon, and a day or two prior to the collision in question, removed ail 
the protecting piles in the south draw by means of block and fall purchase 
operated In a pile driver mounted on a scow. Just prior to the tlme of the 
accident its servants were engagea upon the scow in removing a group of 
spring piles at the northeast corner of the pier. At the tjme of the collision, 
opposite the south draw and from 150 to 300 feet west of the west end of 
the central projecting piling supporting the bridge, the Palmer, a large steam 
barge, lay aground, her bow pointing eastwardly to the lake, and had so 
been lying for 24 hours before the collision. About noon of the 9th of April, 
1888, the steamship Wallula, laden with a cargo of 66,000 busheis of oats 
consigned to BufCalo, was proceeding- down the river In tow of two tugs, 
owned and operated by the appellant the Vessel Owners': Towing Company, 
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the Carpenter ahead and the Van Schalck astern. The Wallula had no steam 
up, and Bad no control of her own movements, her tlller being lashed amld- 
ships by direction of the tugs. She passed to the north of the Palmer, stop- 
ping when opposite to that vessel,— in the opinion of some of the witnesses, 
because Bhe grounded alongside of the Palmer. Whether that were so or not, 
the head tug started up suddenly and "wlde open," giving the Wallula a 
headway of from two to three miles an hour, not In a direct Une through the 
draw, but swinging to staiboard towards the abutment. As the Wailula 
bore down upon the abutment, and when from 20 to 60 feet distant there- 
from, the tug Oarpenter swung ofi to port, working with fuU steam to check 
the steamer on her course, and endeavored to pull the stem of the Wallula 
around, to avold collision with the abutment The maneuver was too late, 
and the Wallula crashed Into the abutment at an angle of about three points, 
coming In contact -with the salient of one of the footing courses of the abut- 
ment, about flve feet bélow the surface of the water. Under the guidance 
of the tugs she proceeded down the river to the Central elevator. Upon ex- 
amlnatiOn of her bow and side above the water no fractures were found, 
and It was supposed that no injury had been recelved. Upon soundlng the 
next mornlng, four feet of water were found to be in her hold, and upon re- 
moving the hatches the water could be heard runnlng In. Pumps were then 
applied, the unlnjured grain removed, and the injured grain taken out and 
sold. The vessel was placed In dry dock, where it was discovered that an 
irregular hole had been made in the bluff of her bow below the water Une 
on her starboard slde from 10 to 15 feet from the stem. It was of the chai- 
acter of a heavy gouge, breaking and shredding a plank 5 inches thick. The 
district judge held that the injury was sustained by the joint négligence of 
the appellants, and decreed that each should pay one-half the damages sus- 
tained. The opinion of the court is reported under the title of Wilsoa v. 
City of Chicago, 42 Fed. 506. 

0. E. Kremer, for the Vessel Owners' Towing Co. 
Bail, Wood & Oakley, for the Fitz Simons-Connell Co. 
Harrey D. Goulder and G. W. Greenfleld, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, 
District Judge. 

JENKINS, Circuit Judge (after stating the facts as above). 
That portion of the abutment below the surface of the water was, 
by reason of its position and peculiar construction, a concealed and 
imminently dangerous obstruction to the navigation of the river. 
As it was placed there by the city of Chicago, so it became the 
duty of the city, so long as the obstruction was maiutained, to so 
guard it that injury therefrom should not resuit to vessels navi- 
gating the river. Philadelphia K. Co. v. PhUadelphia, etc., Towboat Co., 
23 How. 209. That duty was sought to be discharged by main- 
taining spiles along the face of the obstruction, which were effectuai 
to prevent vessels passing the draw of the bridge from coming in 
collision with the projecting footing courses of the abutment. The 
maintaining in place of thèse spiles, in the absence of other safe- 
guards, was an imperative duty. Their removal was an act of 
négligence contributing to produce the injury hère complained of. 
Acting under authority of the city, the contractor, as well by its con- 
tract as by the law, was liable for damages arising from the removal 
of the protection. The duty is the same whëther an obstruction 
to navigation be created or a protected obstruction be uneovered. 
The oontractor undertook to perform the work of removing the 



VESSEL OWNEES' TOWING 00. V. WILSON. 629 

stonework, and to "keep free and unobstnicted the channel of the 
river, so as not to interfère with or obstruct the movement of 
vessels or other craft," and to "maintain suitable signais and lights 
to be approved by the commissioner of public works as a waming 
to vessel men." This, however, merely emphasized an imperative 
duty imposed by law. The contracter is not absolved by his ignor- 
ance of the character of the construction below the surface of the 
water. Undertaking the work, he is chargeable with knowledge of 
the character of the work he undertook to perform. Removing pro- 
tection work, whose obvions function was to protect vessels from 
contact with the abutment, the contractor is chargeable with 
knowledge of the fact of the obstruction and of its nature. The 
law cannot permit one to uncover a concealed and dangerous ob- 
struction to navigation, and to plead in excuse ignorance of the char- 
acter of the obstruction. He must act at his péril. Acting under 
the authority of the city that created the obstruction, and bound 
by the contract to protect the city, and bound by law to keep free 
and unobstructed the channel of the river, if, in the prosecution 
of the work, it became necessary to remove protection works that 
had been maintained by the city, and that guarded the navigation 
of the river, the contractor could not shut his eyes to the character 
of the obstruction that had so been covered, or negligently remain 
ignorant of its character. The protection work itself was notifi- 
cation of a danger that it guarded. Eemoving the protection, the 
actor was bound to know the character of the danger that he un- 
covered. The contractor knew of the submerged abutment, knew 
that it was dangerous, because protection work had been main- 
tained to guard against that danger. Eemoving the protection 
and exposing the obstruction, the contractor is chargeable with 
knowledge of its character, and with the resuit of his négligent act 
in failing to substitute other and effectuai safeguards and warn- 
ings. Casement v. Brown, 148 U. S. 615, 623, 13 Sup. Ct 672. 
As matter of fact, the contractor had sufflcient notice of the charac- 
ter of the submerged obstruction to put one upon inquiry as to its 
character. In a narrow draw, only 16 feet wide, the protection 
spiles were placed 6 feet away from the face of the abutment above 
the water, whereas at the other bridges in the city the protecting 
spiles are placed but two feet distant. Naturally there was a 
motive for this, when it is matter of common knowledge that such 
protecting spiles are driven close to the base of the abutment. The 
fact was sufficient to put the contractor upon inquiry, and failure 
to inquire, when inquiry would hâve disclosed the fact, was négli- 
gence. 

We do not conceive that the contractor is excused upon the 
plea that the work in the north draw of the bridge had been 
flnished. While the work was there progressing, the draw had 
been closed to navigation, and certain vessels had anchored for 
winter quarters at the east entrance of the draw. We think it 
was the duty of the contractor, under such circumstances, before 
proceeding with the work in the south draw, and before uncover- 
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ing 80 dangenous an obstnictioas, to see to it that the north draw 
was free to navigation. Tlie eontractor commenced the work and 
unooTered tlie obstruction in the south draw while the north draw 
was as effeetually closed to navigation as thougb it had been 
blocked with the derricks and pile-drivers of the côntractor. 

îïor do we think the côntractor excused by reason of the al- 
leged négligence of the tug; ; tThe injury resulted from the com- 
bined negligencfe ôf the contracter and the tug. Concurring nég- 
ligence is not a défense, and does not relieve from responsibility, 
where a plain duty was owing, and there was neglect in its per- 
formance. In Such case the admiralty apportions the damages 
betveen the tort feasors. It renforces contribution from both par- 
ties, in fault to liquidate the injury done to a third party. 

The Wallula cannot be chargea with the négligence of the tug. 
The latter was not her agent, but an independent côntractor, and 
wbolly controlled her movements. The Doris Eckhoff, 1 U. S. 
App. 12^, 1,0. C. A. 494, 50 Fed. 134; The Niagara, 1 U. S. App. 
658, 663, 3 0. G. A. 342, 52 Fed. 890; The T. J. Schuyler, 41 Fed. 477. 

By thé d^cree complained of the contracter is charged with a 
moiety of the damages only, unless the appellees should be unable 
to coUect ffffm the owners of the tug the one-half part of their 
damages awarded against the tug company. This is in accord 
with the settled principle of the i admiralty, and is mot subject to 
criticism. . The Alabama, 93: U. -S. 697; The Atlas, 93 U. S. 302; 
The Juniatay Id. 340; The Sterling and The Eqûator, 106 U. S. 647, 
1 Sup. et. 89; The Max Morrisi 137 U. S. 1, 10, 11 Sup. Ct 29. 

With iÇespeçt to the claiïQof the contracter the Fitz Simons & 
Connell Oempany, in which .the towing oompany does not join, 
th^t the'Wallul^. is chargeable with gross négligence en the part 
of its oificers subséquent te the collision, whereby the damage to 
thecarge Fa^ aggravated, we need only say that we hâve care- 
fully e3;amined the testimony, and do net think that the évidence 
bears eut the contention of counsel. A review of the évidence 
convinces, us that ail proper efforts were taken in ascertainment of 
the injury ànd in protection of the cargo. 

/We tbinkitîcqually clear liât the tug was at fault The Wallula 
was wholly under the contrel of the tug, and unable te help her- 
self. The tpg was "the dominant mind or will of the adven- 
ture'V(The Fannie Tuthill, 12 Fed. 446), and took the whele re- 
sponsibility of her navigation (The Express, 3 Oliff. 462, Fed. Cas. 
No. 4,209). The collision occurred in broad daylight, and under 
such circumstaiUces the fact ef the collision créâtes a presump- 
tien of négligence en the part ef the tug. The Delaware, 20 
Fed.i T9T. Engaging in the service of towing up and down 
the Ohicago . river, the tug wasbound te know the channel, and 
whether, updeiî the circumstances, it was safe to make the ven- 
ture of passiiig the draw. The Margaret, 94 U. S. 494. And 
that obi jgation imposes upon the master of the tug, before 
undertaking the towing, a knewledge of the condition of the 
bottom and et the depth of water in the river, and of the exist- 
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ence and location of any well-known obstruction. Tlie Lady Pike, 
21 Wall. 1; Pettie v. Towboat Co., 1 U. S. App. 57, 1 G. 0. A. 314, 
49 Fed. 464 j The Robert H. Burnett, 30 Fed. 214. This is not a 
case coming within the principle of the cases cited by counsel. 
The Angelina Corning, 1 Ben. 109, Fed. Cas. No. 384; The Willie, 
2 Fed. 95, 8 Fed. 768; The James A. Garfield, 21 Fed. 474; The 
Mary N. Hogan, 30 Fed. 927; The Pierrepont, 42 Fed. 687. In 
those cases the tugs were absolved of responsibility for collision of 
the tow with unknown obstructions. Hère this sunken obstruction 
had existed for some 25 years, and had been guarded, to the 
knowledge of the master of the tug, by thesé protection spiles. 
Prior to undertaking this towage, he knew those spiles had been 
removed. He knew those spiles stood ont six feet from, and 
indicated that it would be dangerous to go nearer, the face of 
the abutment. He had seen thèse abutments in process of con- 
struction. The master of the tug sought to excuse himself by as- 
serting that he supposed everything had been tom out when the 
piling was taken down, and yet the abutment stood there facing him 
with the protection gone. He confesses that his idea in towing the 
Wallula through the draw was simply to "keep her away from 
the visible thing." He assumed that the abutment proceeded on 
the same angle to the bottom of the river, notwithstanding he knew 
that the spiles stood out six feet from the face of the abutment, 
while at other bridges they stood out but two feet. With this 
knowledge, and this imperfect compréhension of his duty, and in 
View of the fact that the Van Schaick oould give but little assistance 
in steering the Wallula by reason of the position of the Palmer in 
the channel, it was the duty of the captain of the Carpenter to 
hâve had the Wallula under oontrol, and he should not hâve per- 
mitted her to enter the draw at such a speed and upon such an 
angle that collision with the abutment was inévitable. The decree 
will be afflrmed. 



THE VICTORY. 

THE PLYMOTHIAN. 

ELGOATB V. THE PLYMOTHIAN. 

OWNERS OF THE PLYMOTHIAN'S CARGO v. THE VICTORY and THE 

PLYMOTHIAN. 

(District Court, E. D. Virginia. September 18, 1894.) 

1. CoLiiisiON— Rdlbs as to Passinq — OoAST Wateks. 

Tlde waters, navigable from the océan, by océan craft, are "coast 
waters," within Act March 3, 1885 (23 Stat. 438 et seq.), adoptlng the 
revised international rules and régulations for preventing collisions at 
sea (article 21 of which embodles the rule "Keep to the right"), and de- 
claring that they shall be the rules for navigation on the high seas and 
In ail côast waters, except as are otherwise provided for; the excep- 
tion being deflned by the further provision that "nothlng in thèse rules 
shall interfère with the opération of a spécial rule duly made by local 
authorlty, relative to the navigation oî any harbor, river, or Inland navi- 
gation." 
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2. SamS— Hivers— Habbok Rui<es. 

Part of a river not wlthin tlie territorial limlts of a clty, though part 
of its harbor Is not affected by a rule o( navigation for the harbor or- 
dained by the city, under provision of Act Marcli 3, 1885, that a spécial 
rule, duly made by local authority, relative to the navigation of any 
harbor, shall not be Interfered wltli by the international rules of naviga- 
tion. 

8. Same— Keeping to the Right. 

When the steamers P. and V., the former going 4 miles and the latter 
6 miles an hour, were at a distance of 1% miles, approaching eacli other. 
In clear daylight, along a narrow channel, which was In full sight, and 
governed by International rule 21 ("Keep to the right"), the P., which 
was obeylng the rule, slgnaled the V., which was not obeying it, that they 
should pass port to port When over 1,000 yards distant, the V. au- 
swered with a cross signal, that they should pass starboard to starboard, 
without there being any cause therefor, and without giving any signal 
to indicate that there was such cause. The P. thereupon repeated its 
signal, which the V. promptiy answered wlth its cross signal, whereupon 
both gave alarm signais and backéd, without, however, preventing a col- 
lision. Beld, that the V. was liable therefor, and the fact that, shortly 
before the collision, she had a schooner under her starboard side, and 
that this and two other schooners, which she had met shortly before, 
passed on her starboard, was no excuse. 

4. Samb— Absence dp Lookout m Bows. 

The fact that a steamer had no lookout forward at the time of a 
collision will not render her liable for the cargo, as having contributed 
to the collision, she being navigated at the time by a pilot, with her 
master on the main bridge acting as lookout, and she having omitted 
nothing which she ought to hâve done, or which she would hâve done 
had there been a lookout In her bowa 

In Admiralty, Libels by S. Elcoate, master of the steamship 
Victory, against the steamship Plymothian, and by the owners of 
the Plymothian's cargo against both steamers, and pétitions by the 
owners of both vessels for limitation of liability. 

On the 12th day of November, 1891, the steamers Victory and Plymothian 
came in collision in the Hlizabeth river, between Lambert's Point and 
Craney Island llght. It was in broad daylight, at 4:14 p. m. of a clear 
day. At the time of collision, the Victory was bound in ballast from Hamp- 
ton Eoads to Norfolk. The Plymothian was bound to sea, having left 
Galveston November Ist, with a cargo of cotton, bound to Liverpool, and 
having, in the prosecution of that voyage, corne in through Hampton Eoads, 
and taken coals at Lambeifs Point, Norfolk. By the collision, the port 
side of the Plymothian was eut below the water's edge near amldships, and, 
to save her from slnking, she was run ashore. Some of her compartments 
fllled with water, and her cargo was much damaged. Several suits were 
brought by persons sustaining damage, and thereupon the owners of each 
steamer Instituted proceedings for limitation of liability. The value of the 
Victory bas been appralsed at $67,500, and her owners hâve given stipula- 
tion for that amount. The value of the Plymothian bas been appraised at 
$33,350, and the value of her freight at $11,871, making a total of $45,221, 
which is to be reduced, however, by the steamer's proportion of the ex- 
penses incurred for salvage Services to her and her cargo. The amount of 
her owner's liability will therefore be about $40,000. In response to cita- 
tions issulng in thèse proceedings, the damages arising out of sald collision 
hâve been assessed. Those sustained by the owners of the Vleti>ry hâve been 
assessed at about $14,500; those sustained by the owners of the Plymothian 
hâve been assessed at about $42,000; and the damages sustained by the 
owners of the Plymothian's cargo bave been assessed at about $72,000. 

In stating what I concelvé to be the facts of this case, derived from a 
huge mass of confllctlng testimony, I shall be in fréquent conflict with evi- 
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dence given on on© side or the other In the case. Owing to the unusual 
volume of thls évidence, It will be Impractlcable for me to analyze the state- 
ments of wltnesses as to each fact, and to show why any fact whlch I hâve 
stated has been adopted. The task would be great, and its exécution tedious, 
and it has been rendered unnecessary by the unusually elaborate and able 
discussions of the évidence whlch hâve been submltted by eounsel on either 
side in thelr briefs. 

The Vlctory (Elcoate, master) was an Iron ship, of 1,774 net tonnage, 338 
feet in length, 38% in breadth, with 17 feet aft and 13 feet forward of draft. 
She had on 400 tons of water ballast, and 550 tons of coal. Her number of 
offlcers and crew was 31. The Plymothian (Mardon, master) was 260 feet 
long, 1,016 tonnage, net, had a crew ail told of 21 men, and had a cargo of 
3,682 baies of cotton. She responded with exceptlonal facility and prompt- 
ness to her helm. The two vessels were actually navigated by their respec- 
tive pilots, Nelson on the Vlctory, and Henley on the Plymothian. The 
masters of the two vessels were each on the bridge with the pilot, each 
acting as lookout, and seeing that the orders of the respective pilots were exe- 
cuted. Neither ship had a spécial lookout forward of the bridge In her bows. 
Several membera of each crew were examined as wltnesses In the case. AU 
were respectively ofCered and ready to be examined. The collision occurred 
close upon what is now black buoy 7, which marked the eastern side of the 18- 
foot channel between Craney Island llght and Lambert's Point light, in 
Blizabeth river. The course of the channel up the river from Craney 
Island light to black buoy 9 Is nearly south; and the channel at buoy 9 
tums southeastward towards Norfolk, at an angle of about 65°; but the 
course coming out from the coal pler at Lambert's Point into the channel, 
around buoy 9, tums an angle of about 45°. According to a chart of thls 
channel (Exhibit X), filed by eounsel for the Vlctory. the distance from 
Craney Island light to buoy 7 is 1,200 yards, or about two-thirds of a mile, 
and to buoy 9 is 1,967 yards, or l^é miles; the distance between the two 
buoys being 735 yards, or three-eighths of a mile. The channel hère la 
easily navigable for ships drawlng 25 feet of water. Its breadth at Craney 
Island is 250 yards; and at buoy 9, a mile and an eighth south, is 400 yards, 
broadening as it extends. Below Craney Island light, as the river Eliz- 
abeth flows, the channel stretches three miles and a half. In a straight 
course, due north, into Hampton Eoads, opposite Sewall's Point. There is 
no obstruction to the vIew over the entire length of the channel between 
Sewall's and Lambert's Points, except by such vessels as may happen to 
be lying near or passing along the channel. On the western side of the 
channel, south of Craney Island, as far as buoy 9, very spaclous waters 
expand to the shore, whlch are navigable for a distance of twice the width 
of the channel for vessels of eight or nine feet draft. Bast of buoy 9 there 
is a wide space of water extending half a mile to land, but it has no nav- 
igable depth. It is deceptlve, however; and, owing to the eastward bend 
of the channel around buoy 9 to Lambert's pier, navigators coming up 
from Craney Island are apt to head dlrectly for Lambert's Point llght, 
thinking they are in mld-channel, when, in fact, they are more or less east 
of mid-channel, and are unintentionally violating a cardinal rule of naviga- 
tion, which enjoins them to keep on the spaclous waters west of mid-channel. 
It was in the channel and waters thus described that the collision whlch 
has been mentioned occurred. Each ship had on board, as required by 
law, a licensed pilot, taken up at the Virginia Capes. The Vlctory was com- 
ing in to Norfolk in ballast. The Plymothian, havlng corne In for coal, was 
golng out on her voyage to Liverpool. Just as the Plymothian, havlng left 
Lambert's pler, had rounded buoy 9, and had stralghtened out on her course 
down the channel, the Vlctory, In coming up from Hampton Roads, had got 
just abreast of Craney Island light It was at about 4 p. m. that the two 
ships were thus in motion, and began to approach each other at a distance 
apart at the start of a mile and an eighth. The Vlctory had been moving at 
the rate of ten miles an hour; but at Craney Island she slackened her speed 
and proceeded up the channel at the rate of six or seven miles an hour, witl: 
a, two-mile flood tlde asslstlng her. The Plymothian, on straightening out 
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àttooy 9. iad begun to move âgalnst the tide at the rate of about four 
mile» an bout. Tbe Plymothian moved on a ported helm, and kept well to 
the ekât^^n filde of the channel. The Vlctory, whlch, at Craney Island light, 
was àt mld-iChannel aceording to mdfit of the évidence, but on the eastern 
side accordtog to her own testlmony, , moved, after or from the tlme of pass- 
Ing Oraney Island llght on or to the eastern side of the channel, under a 
starboafd helm. Each vessel moved so long on thèse courses under the 
helms respectively mentloned that tchen the collision whlch was threatened 
became Mmlnent, and each reversed englnes and backed wlth ail speed, they 
did 80 Ineffeetùally. The Plymothlan's headway was checked, but she had 
llttle btokward movement, If any, at the time of collision. The Vietory's 
headway was not stayed, and she was stlU movlng forward at the moment of 
collision, ' The stem of the Victory, at about 4:14 p. m., came intp the port 
i^de of the Plymothian at heri main bridge, infllctlng so deep a wound that 
she was Immediately beached on the bank of the channel east of buoy 7. 
Shortly bèfore sounding thrée whistles and reversing her englnes, the Vic- 
tory taad.a schooner close under her starboard side, whlch prevented her 
from porting her helm. She had previously met two other schooners on 
her starboard side. AU three of thèse schooners were on the east of mid- 
channel^botmd ont to Hampton Koads. 

It wOnM seem to be useless to conslder how either vessel had moved before 
the ttînéi whèn, one of them being ati Oraney Island llght, and the other off 
buoy 9i tbey began, at the hour of 4 p. m., to approach each other In the 
open channel. But It may as well be premised that the Plymothian had 
not bef<i>re then. In coming ont from Lambert's pier, gone over to the west 
of theôhannel nêar to red buoy 22; and had not. after doing so, recrossed 
the channel to reach its position near buoy 9, as claimed by the Vietory's 
counsel; The tide was not strong «nough to force her over there, and it 
would hâve been out of her course to hâve gone there. The testlmony is 
concluiàlTè to that effect. Nor was the west side of the channel, as seen on 
that aftefnoon from Craney Island light, to red buoy 22, lined wlth numer- 
ous vesseis at anehor to a degree obstructlng that side of the channel, as 
claimed by the same counsei. There were barges and other craft anchored 
near the red buoy, but not as many as usual. The weight of testlmony is 
that the western part of the channel, as far at least as abreast of buoy 
7, was free from obstruction. The Vietory's own witnesses place sucU 
schooners as that steamer met after passing Craney Island east of mid- 
channel, in positions not only suggesting to her to take the western side, 
but forbldding her, under the rule, to take the eastern side. Moreover, 
the claim of the Vietory's creW that each of three steamers which she met in 
coming from Hampton Roads up Blizabeth river gave her two whistles, 
and forced her ovef to the eastern side of the channel, is contradicted flatly 
by theofflcerâ of two of those steamers, and by ail the witnesses in the 
case who testlfied that. when she had reached Oraney Island, she was in 
mid^channel. The prépondérance of testlmony in favor of her being in this 
last-naméd position is so great as to be conclusive of the fact. The only 
steamer whose crew was not examined on this point was a foreign tramp; 
and her testlmony could not be obtalned. But that vessel was met in Hamp- 
ton Koads three miles from where the next steamer was met, and there 
was space and timé abundant for tiie Victory to pass to the proper side of 
the channel after meeting the tramp. Even if the two other steamers had 
passed on her starbdard side, whlch they deny that they did, their distance 
apart was ample for allowlng the Victory to pass between them to the west- 
ern side of the channel, if she had desired to do so. Nor, indeed, did the 
Victoiy (if, in fact, she had been pressed by the three steamers to the 
eastern side of the channel, and was held there when she reached Craney 
Island by a sort of marine duress), at any time after sighting the Plymotliian, 
give her alarm signais, or any sort of notice that she was on the east side 
of the channel by a çompulsion whlch she could not throw off. I conslder 
It proved beyond reasonable doubt that the Victory and Plymothian, at 4 
p. m. on the afternoon under considération,— one of them in mid-channel 
abreast of Craney Island light, and the other in mid-channel abreast of 
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buoy O.-'were free to proceed according to the rules of navigation govern- 
ing them on the occasion, on thelr respective coursés, without obstruction or 
let or hindrance of any klnd. 

Much évidence was taken pro and eon on each side upon the question of 
the seaworthiness of the whJstles of the two steamers. The resuit of the 
elaborate testlmony taken on this question is to show that the whlstles of 
both steamers were as good as those of Bnglish steamers usually are, and 
were in good working order. After rounding buoy 9, and straightenlng ont 
on her course down the channel, the Plymothian gave a long whlstle, indl- 
«ating that she would pass the Victory port to port. It was some time 
before the Victory answered, which she at length did wlth a cross signal 
of two whlstles. Nelson, her pilot, sayS, supported by a heavy preponder- 
iance of testlmony, that she dld not respond until she was halfway between 
Craney Island Ught and buoy 7. ïhe Plymothian thereupon blew one signal 
whistle a second time, and was then promptay answered by a cross signal 
of two whlstles by the Victory. The two steamers thereupon, and at the 
same time, blew alarm signais, and at once baeked their engines at full 
speed; and this backing of engines continued until the collision occurred. 
The headway of the Plymothian was overcome, and it Is possible she at- 
tained a sllght backward movement The headway of the Victory was not 
overcome, and she ran into the Piymothian's broadside, wlth such force as 
to drive 15 inches into her slde, and to render immédiate beachlng neces- 
sary. She penetrated 15 inches into the Plymothian, notwithstanding the 
f act that the angle of incidence with that shlp was 60 or 70 degrees. 

Sharp & Hughes, for the Victory. 
Whitehurst & Hughes, for the Plymothian. 
Butler, Stillman & Hubbard, by Mr. Mynders, for the Piym- 
othian's cargo. 

HUGrHES, District Judge (after stating the facts). It is obvions 
from the foregoing statement that the question in the case under 
considération is whether or not it is governed by the great rule 
of the road, "Keep to the right." That rule is embodied as article 
21 in the "Revised International Rules and Régulations for Pre- 
venting Collisions at Sea," adopted and made the law of the United 
States by the act of congress of March 3, 1885 (23 Stat. 438 et seq.). 
The act déclares that they shall constitute the rules for the navi- 
gation of vessels "upon the high seas and in ail coast waters of the 
United States, except such as are otherwise provided for." The 
exceptions alluded to are deflned by the act itself, in the section 
declaring that "nothing in thèse rules shall interfère with the 
opération of a spécial rule, duly made by local authority, relative 
to the navigation of any harbor, river, or inland navigation." The 
rule only is excepted, not the coast water itself. The act of con- 
gress prescribing thèse rules is a law, of which ail the world must 
taJke cognizance. Spécial rules of local ordination are not laws, 
but rules only, and, in order to be binding, must be brought home 
to the knowledge of navigators, and proved afûrmatively in the 
courts. I know, however, of no provision of such local rules, so 
far as they affect our eastern waters navigable from the océan, 
which conflicts with the international rules adopted by congress, 
^and prevailing, by gênerai adoption, the world over. Thèse gên- 
erai rules of the world at large, adopted and made laws of the 
United States by congress, are in force in the océans and seas off 
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our coasts, and in ail the coastwaters of the country; that is to 
say, in the rÎTers, bays, and roadsteàds opening into the océan, and 
"aïlied to océan navigation, from heing used and necessarily used 
by ail ocean-bound vessels" and vessels coming in from the outer 
watei'fl. T^iese rulea would be pâralyzed if they ceased to operate 
in f avor of océan ships as soon as they passed within Unes drawn 
between points of land projecting into the océan. That they are 
intended tb be in force and opération within such Unes is proved by 
their very terms. Article 21, which has been mentioned, would 
be a pieaningless nuUity under à contrary contention. Its lan- 
guage is: "In narrow channels every steamer shall, when it is 
salé and practicable, keep to that side of the fairway, or mid chan- 
nel, which lies on the starboard of such ship." Except in the in- 
stances of two or three great straits, in différent parts of the world, 
^80 few in number and each so wide that no rule is necessary in 
regard to them, — no such narrow channels as article 21 contem- 
plâtes arp to be found beyond lines drawn between the great fauces 
terrae pt our seaboard. The contention that this important ar- 
ticle applies only to thç outer seas would exclude Chesapeake bay, 
Hampton Boads, and Elizabeth river from the category of "coast 
waters." That bay has been called the "Mediterranean of Amer- 
ica," from the vast and varied commerce that floats upon it, car- 
ried largèly in ships of the océan. Hampton Roads, from the depth 
of its waters, its spacious area, and its land-locked conditions of 
safety, is a favorite resort in storms for ail vessels that navigate 
our Atlantic seaboard. Elizabeth river carries a channel of 25 
feet in depth, and from 250 to 500 yards in width, ail the way from 
Hampton Boads to the national navy yard at Gosport It would 
be imposing hard lines upon foreign steamers and sailing ships com'- 
ing up to Norfolk, with and for heavy cargoes, for the courts to re- 
peal article 21 as to a river traversed so constantly by sea-going 
ships of the largest size and capacity as the Elizabeth river is, — 
an article known to ail navigators from every part of the earth, — 
and to dwarf the river into a local harbor, subject to the provincial 
domination of a town council, and to the crude régulations of ever 
changing town ofacials. It mày not be practicable to deflne with 
précision the meaning of the phrase "océan waters;" but, so far as 
this court is concemed, I hold that it embraces ail waters opening 
directly or indirectly into the océan, and navigable by ships, foreign 
or domestic, coming in from the océan, of draft as great as i» 
drawn by the larger ships which traverse the open seas. I hold 
that ail tide waters, navigable from the océan, with navigable depth 
for océan craft, are "coast waters," in the meaning of article 21. 
The Elizabeth river, between Norfolk and Hampton Roads, is one 
of the océan waters, and the international rules of navigation are 
therefore in fuU force and opération in that river. 

Elizabeth river is not embraced within the meaning of the 
clause of the act of congress providing that "a spécial rule duly 
made by local authority relative to the navigation of any harbor" 
shall not be intèrfered with by the international rules of naviga- 
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tion. If the river is a harbor at ail, it is only as a part of the har- 
bor of Norfolk. But it is not within tlie territorial limita of 
Norfolk, and is not subject to any municipal régulation in force 
within that corporation, It is compétent for Norfolk to ordain 
rules of navigation for her own harbor; but thèse rules lose their 
authority when the territorial boundaries of the city, either on land 
or water, are passed. But, even if this were not so, it has not been 
shown that any rule of navigation ordained by Norfolk for the govern- 
ment of shipping within her own harbor is in conflict with article 
21, or with any other law of navigation embodied in the international 
rules. If so, if there be no municipal rule of navigation in force 
in Norfolk harbor with which article 21 or any other international 
rule interfères, then Norfolk harbor is itself subject to those inter- 
national rules, and is in the category of "coast waters" contemplated 
by the maritime act of congress of March 3, 1885. Those rules 
are in force in Elizabeth river, independently of any rules ordained 
by Norfolk; and they are in force in Norfolk harbor itself, as long 
as they shall not interfère with any rule of navigation which may 
be enacted by the local municipality. It is fortunate for Norfolk 
that this is so; it would be a subject of serions public regret if it 
were not so. 

International article 21 was the law of the road on the occasion 
when the Plymothian, ofE buoy 9, and the Victory, abreast of 
Craney Island light, one mile and an eighth apart, began at the 
same time to approach each other along the narrow channel of 
Elizabeth river, between those two points. The Plymothian obeyed 
article 21; the Victory disregarded it. The collision, which hap- 
pened in direct conséquence of the Victory's disloyalty to the rule, 
was caused by the Victory, and through her fault alone. The 
fact that she had had a schooner close under her starboard side 
shortly before the collision did not excuse, but condemned, her. 
The fact that this and two other schooners were moving on her 
starboard on the eastem side of the channel were three additional 
reasons why she should hâve corne up on the western side from 
Oraney Island. Thèse three insignificant vessels were teaching 
her a lesson, which she rejected. International article 15 did not 
apply in. this case. At a distance of a mile apart, thèse two 
steamers, in full sight of the channel between them, by clear day- 
light, were not approaching each other "in such a manner as to in- 
volve risk of collision." The liability of the Victory for this col- 
lision does not dépend upon the question whether the statement 
of facts drawn up by the court, and preûxed to this opinion, is 
strictly and in every respect in conformity with the weight of évi- 
dence taken in this cause. If there were no other évidence in the 
record but that given by the master and crew of the Victory, that 
ship would be shown to be liable. She had no right, seeing the 
Plymothian coming up the narrow channel, to persist in running 
on the eastern side of it. The thoroughly disproved testimony 
given by her master and the deck witnesses of her crew, intended 
to show that she was driven to the extrême eastern side of the 
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chànnlél by otitier steamers àiiÔ by sailing vessels, bas no other 
Valiiè in the ease than to shoW that thèse witnesses felt thé çincli 
'«* àrtitle 21, and màde despei?atè efiEorts to excuse the obstinate 
tilià'<fatùous persévérance ofher nàvigators in keeping on the 
«astern,''and to them, as théy îivell knew, the contraband, side of 
thé châhnel. The Vîctory is liftble for thé collision; and I will 
decreeln ail respects to that eftect 

It iPetaains for nié tp deal with à few of the spécial aspects of the 
€àsé. On the qnesMion of lOokouts, I hâve been always exacting, 
and I think both steamers wère at fault in not having had each 
a specîallookout bri duty ; but in nêither case does it appear that 
the absence of stocE èl lookout dcfntributed tô this collision. Each 
ship ■«^as navigatëd by à licensed pilot, with her master at his side 
on thèûiain bridge acting as lodkout. It waS in the daytime, and 
thé way was as vifeible to the oflacers on thé bridge as it could hâve 
been to a lookout at the stem. The master and pilot were in each 
caSe intient npon the iJuty in hand, and their orders tO the helms- 
man and to the engifiè room woùld hardly hâve differed from those 
actu^ly givén if a Wokout had been calling ont to thèm vs^hat they 
both dearly saw and knew. Bnt it is only wlth référence to the 
Pymothian that the question of lookout is of any importance. The 
contention of counsel for the calrgo that the absence of a lookout 
on that steamer contributed to the collision is not supported by 
the évidence in the case. Inàsmuch as this évidence shoves that 
thé ofSéers on the bridge did not hear the first cross signais of the 
Victory, this counSeî contends that if there had been a lookout 
forwai^, and the pilot Henley and the master Mardon had been 
notifleif of this cross signal, there tvould hâve been time for the 
Plymothian, by hard' starboarding, to hâve passed the Victory on 
her stâfboard side. But the probf is that the Victory blew her flrst 
cross signal of two whistles as far off as halfway between bxtoy 7 
and Granéy Island light, or moré than 1,000 yards from the Plym- 
othian j before any stress of cifciûimstances arose to require of her a 
violation of the rule of navigation which she was faithfully ad- 
hering to. It was not compétent for the Victory, at that distance, 
to require from the Plymothian a violation of article 21, unless 
there was some cause forcing her to do so. That there was no 
such cause is shown by the évidence, and was virtually confessed 
by thé Victéi*y herself when she fàiled to foUoW up her cross signal 
by additîOnal three shàrp alarm whistles, giving notice of such a 
cause. Failing in this, the Pymothian was not, at a distance of 
1,000 yards, and running against a flood tide at the rate of only 
4 miles, éithér under obligation drat liberty to disregard a cardinal 
rule of navigation àt the mère cross signal of the Victory. She 
would not and should not hâve done so even if a lookout properly 
posted inr hét bows had notified her navigators of the cross signal. 
Her 6ffleèi"& on the bridge would and should hâve pursued precisely 
the course' if théy had Kuowh of thè flrst cross signal which they 
did pursue on not hearing it; and the absence of a lookout con- 
tributed naûght towards the cOUieion. I therefore consider that 
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the contention of the counsel for tke cargo on this point must be 
overruled. 

Although. it is wholly unnecessary in this décision to do so, I 
will notice some références of counsel for the Victory to the déci- 
sion of this court in the case of The Laurence (rendered in August, 
1892), and afflrmed on appeal by the United States circuit court 
of appeals for the fourth circuit, at its Pebruary term, 1893. 54 
Ped. 542. Counsel for the Victory contends tlmt in that case this 
court held that a steamer coming up in the channel of Elizabeth 
river from Craney Island to Norfolk was at liberty to take either 
the western or eastern side of the channel at pleasure. The dé- 
cision was a very différent one, and was rendered in a case having 
no relation to the question involved in the présent litigation. In 
that case the steamer New York, plylng twice a day between Nor- 
folk and Cape Charles City, had, in a foggy moming, while moving 
at an unlawful speed in a fog, run into the barge Lawrence, which 
was a very large vessel, loadéd with coal, and lying at anchor on 
the western side of the channel of Elizabeth river, halfway between 
buoy 7 and Craney Island light It was shown in évidence that 
the channel where the Lawrence lay was 450 yards wide; that 
the Lawrence was anchored on its western side as near to the 
bank as could be to allow of her swinging clear of it; and that 
at least half of the 225 feet west of mid-channel was clear. The 
Lawrence was swinging, when run into, due north on an ebb tide, 
and was not only on the western side of mid-channel, but was 
well off on the western side of that 225 yards of western channel. 
The steamer New York came up from Craney Island close upon 
the western side of the channel, in a thick fog, and struck the Law- 
rence on her starboard quarter, although there was abundant room 
between the Lawrence and mid-channel for the New York to pass 
to the port or east side of her. Nothing is said in the opinion 
of the- court to indicate that the New York, in passing on the 
port side of the Lawrence, would hâve passed to the east of 
mid-channel. Between the Lawrence and mid-chaiinel there was 
clear spaee of more than 100 yards, and the water east of mid- 
channel was not in the case at ail. The évidence showed that 
there was not room between the Lawrence and the M'estern bank 
of the channel for the New York to pass; and the court held that 
the New York was in fault in not passing on the eastern side of 
the barge, where there was abundant room. The court used the 
following language in its décision: 

"Ail the testimony shows, and the pleadinss admit, that they [meanin^î the 
Lawrence and a companion barge Ûiat was lashed to her port side] were 
then on the western side of the channel. The évidence shows, moreover, 
that the New York struck, from the west, the barge which was the western 
one of the two. Certainly, there was room in a channel, half of it as wide 
as 22.5 yards, for a steamer to pass vessels lying in the other half of the 
channel, which was another 225 yards in width." 

That case bas therefore no analogy with the one at bar. 
Equally erroneous is the contention of counsel for the Victory 
that in that same case of The Lawrence-New York this court held 



640* FEDERAL BEPOETEB, Vol. 63. 

that tke Elizabeth river, north of buoy 9, was a part of the harbor 
of Norfolk, and subject to her juriBdiction in respect to a tarbor 
naaster. The facts were that by a stretch of authority, growing ont 
of a public necessity, Norfolk had appointed a nominal harbor 
master at Lambert's jPoint, who assumed and exercised the aiithor 
ity of designating places of anchorage for the great number of 
véssels constantly coming in ,there for the Pocahontas coal. Thi^i 
"harbor master," so called, had for some time been in the habit ol 
anchoriag thèse vessels on the western side of the channel near 
to red buoy 22, and up and down on that side as far as necessity 
requiréd. He so actèd by gênerai sufferance and from public neces- 
sity, ahd not by conceded authority. This quasi officiai action 
of his was known to aU the masters of steamers which navigated 
that chaimel, ail of whom acquiesced in and none of whom resisted 
his authority. Cîontrary to this self-adopted raie of acquiescence, 
the master of the New York, in the suit of The Lawrence, among 
other things, contended that the Lawrence, when she was struck 
by the New York, was unlawf ully where she was, and that she 
had been illegally ancbored there by a pérson who was not a 
harbor master, in the eye of the law. This court held that she had 
a right to be where she was when she was struck by the New York. 
Its language was as foUows: 

"In a technlcal point of view, the authority exerclsed [by the acting 
harbor master] Is probably questlonable. But the public Interests requiréd 
that there should be some authority to control and regulate the anchoring 
of those loaded vessels; and, until the law provides some other means of 
regulp,ting this important business, custom and gênerai acquiescence must 
be held compétent temporarily to supply the omission of the law. Thèse 
barges were passive in the matter of being placed in the anchorage in which 
they lay. They had not gone there of their own volition, in a spirit of 
caprice and indifférence to conséquences. The presumption is that, objec- 
tionable as the practice is of placing vessels along that channel in such 
numbers as the évidence shows, yet the placing of thèse particular barges 
was as judicious as the evil practice admitted of ; and I do not feel 'that it 
would be compétent or just for this court to undertake a reform of this evil 
by imposlng penalties. The reform needed is a subject for municipal légis- 
lation; and It is hardly admissible for the court to assume the rôle of lég- 
islation by means of pénal decrees and judgments." 

There is nothing in this décision that gives countenance to the 
proposition that the channel of Elizabeth river, between Lambert's 
Point and Craney Island, is part of the harbor of Norfolk, subject 
to her jurisdiction, and excepted from the opération of article 21 
of the international rules of navigation. 

As to the question whetber the clause contained in the biUs of 
lading of many British ships, and sanctioned by British law, ex- 
empting the ship from liability for damages to her cargo, even 
when occasioned by the négligence, default, or error in judgment 
of the pilot, master, mariner, or other servants of the shipowner, 
and some of them containing a clause providing that the contract 
shall be governed by the laws of the flag of the vessel carrying the 
goods, it has been settled in this country that such clauses are con- 
trary to public policy, and therefore null. I should feel constrained 
to rule accordingly if the question could arise in the case at bar. 
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HOME INS. CO. OF NEW YORK v. NOBLES et al. 

(Circuit Court, B. D. Pennsylvania, September 14, 1894.) 

No. 4. 

1. Fédéral Cocbts— Failurb to Atbb Amount in Controvebst. 

A blll for an injunction restraining défendants from further Issulng 
a certain cireular alleged to be detrimental to complainant's business, 
and from in any way interfering with that business by threats, etc., 
which does not contain any statement of ttie amount of damages sus- 
tained or apprehended, or of the value of the matter in controversy, 
or of the object sought to be obtained, Is not sufflcient to give the court 
jurisdiction. 

2. Samb— Leave to Amend. 

A blll, defectlve for want of an averment of the amount In contro- 
versy, will not be dismissed where It does not afflrmatively appear that 
the court is without jurisdiction, but complainant will be given leave 
to move to amend. 

This was a motioii for a preliminary injunction. The bill was 
filed by the Home Insurance Company of New York against Milton 
A. Nobles, Edward F. McMenemin, Phineas Tolman, and Grustav 
E. Kress for an injunction restraining them from further issuing 
a certain cireular, and from in any way interfering with complain- 
ant's business by threatening complainant's policy holders, or those 
intending to become such, with prosecution for an infringement of 
alleged copyrights, or from in any way interfering with complain- 
ant's business, either by threats or false représentations, whether 
verbal or written, or by any other means whatsoever. The cireular 
in question was issued by défendant Nobles as district manager 
of the Agricultural InsurajQce Company, and reads as foUows: 

"AU persons insured under the weekly or industrial fire Insurance plan are 
hereby notifled that this plan, and ail books and papers used thereln, are 
copyrighted by the undersigned. The authority by me heretofore granted 
to the Home Insurance Company of New York has been annuUed, and 
the said company has been notified to cease using said plan. The Agricul- 
tural Insurance Company of New York has been licensed to issue policies 
under said plan of weekly or Industrial fire Insurance, and alone has the 
right to issue such policies. On presentlng your présent policy in tho 
Home Insurance Company, together with your book, at the office of the 
Agricultural Insurance Company, 216 South Fourth street, Philadelphia, or 
to any agent of the Agricultural Insurance Company bearing certificate of 
authority signed by me, a new book and policy will be issued to you, and 
the liability assumed by the Agricultural Insurance Company, without cost 
or loss to you. The agents of the Agricultural Insurance Company bear- 
ing certificate of authority signed by me are the only persons authorized 
to make collections. Ail persons representing other companles, as wel) 
as policy holders, are liable to Involve themselves In lawsuits instituted 
to protect the copyrights, by attempting to use said plan." 

G. Heide Norris and Francis T. Chambers, for plaintiff. 
Harrity & Beck, Hector T. Fenton, and F. Pierce Buckley, for 
défendants. 

DALLAS, Circuit Judge. The only spécifie prayer of this bill is 
for an injunction restraining the défendants from further issuing 
a certain cireular which is alleged to be detrimental to the com- 

v.63F.no.6 — 41 
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plainant's business, and f rom in any way interfering with tliat busi- 
ness by threats, etc. It is alïègeia tbat tbis circular and tbe action 
of tbe dejfeiidants, wbicb ^.ve complained of, "bave already caused 
great damage tb it [tbe cômjlàiiaant], wbicb will increase daily;'' 
but tbere is no statement of tbfe aiùount of damages sustained or 
apprebended, nqr of tbe value pf tbe matter in controversy, — of tbe 
object sougbt to foe attained, wiucb is tbe prévention of "any further 
issuing of tbe circular," etc. "Tbe bill is tberefore defective for 
wàiit of ayéttuënt tbat tbe âîndlint in controversy is suflcient, under 
tbe act of çongress, to giv;e tbîs coti^rt jurisdiction. Consequently, 
tbe présent' motion for a prelimiuàry injunction cannot be enter- 
tained; but, as it does not alHrmatively appear tbat tbe court is 
■witbout jurisdiction of tbe cause, tbe bill will not now be dismissed, 
and tbç çoMa^lainant bas leâVé t6 mové as it may be advised in 
view of,th,is suggestion, uppa 4^e notice to defendant's counsel. 
Tbe attention of counsel is directed to Eaiiroad Co. v. Ward, 2 Black, 
485; Symonda v. Greene, 28 Fed. 834; Wbitman v. Hubbell, 30 Fed. 
81; Market Oo. v. Hoffmfe,, ÏOl U S. 112; Gorman v. Havird, 141 
U. S. 206, ll^ûp. et 943; atidRaiûey v. Herbert, 3 U. S. App. 592, 
5 C. G. A. 183, 55 Fed. 443. The nitition for preliminary injunction 
is dismissed iiWtbout prejudiceL 



HOME INS. co. V. NOBLES et al. 

(Clrcutl Court, E. D. Penhsyltania. September 27, 1894.) 

'■ No. 4. 

1. PEEiiiMiNARTlNJCiTCTioN— Déniai. Where Right DodbtfuI/. 

A preliminary injunction will be denled wliere, upon conflicting afflâa- 
vits, âiid nndeir the law, complainant's right to the relief asked Is doubt- 

^^ 
S. Samb— DEpiÉD Wherb Wrcnq Voluntarii^t Discontinubd. 

A prellnjinary injunction will not Tje granted to restraln the further 
issue of à circular allegèd to tie ^etrimental to complainant's business, 
whlch Contains a statement that the pollcy holders of complainant Com- 
pany are liablé to involte thétiiselvéà in sults Instltuted to protect alleged 
copyrights, 'there referred to, where it appears by oath of défendant that 
the isSùing of such clrculars was ènUjrély dlscontimied before suit brought, 
on béing advised that the pollcy Holders could not be held llable for tn- 
fringemelit 

In Equity. On motion for preliminary injunction. Tbe facts 
appear in tbe preceding case, 63 Fed. 641. 

G. Heide î^orris and Francis T. Cbambers, for plaintiff. 
Harrity & Bèck, Hector T. Fenton, and F. Pierce Buckley, for 
défendants. 

DALLAS, iCircuit Judge^; When application for a preliminary 
injunction was flrst made, I declined to entertain it because the bill 
was, in my opinion, defective for want of a necessary jurisdic- 
tional ayeïnaent. Tbat defeot bas since been cured by an amend- 
ment, flled with notice and witbout objection, ^,nd thereupon tbe 
motion for preliminary injunction bas been renewçd. I bave care- 
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fuUy considered ail t'hat the respective cpunsel hâve urged upon 
my attention, but deem it proper to abstain from any prématuré 
and 'unïiecessary e^^ression ôf opinion, and it must be understood 
that, in disposing of tlie présent matter, nothing is indicated witji 
référence to the conclusion which may be reached upon final hear- 
ing. It is sutBcient now to say that I am not satisfled that a clear 
case for granting the relief sought at this stage has been made 
out. Upon the conflîctîng affidavits which bave been submitted, 
and under the law as I understand it, the complainant's right to 
a decree in this proceeding, restraining the défendants "from in 
any way interfering" with complainant's business, "either by 
thrèats or false représentations, whether verbal or written, or by 
any other means whatsoever," is at best very doubtfui; and this 
is enough to require a déniai of a preliminary injunction in pur- 
suance of that portion of the prayer of the bill which I hâve quoted. 
I would, however, presently order an injunction to restrain any 
further issuing of the cirçular annexed to the bill, but for the 
fact that its use was, voluntarily, whoUy discoptinued before suit 
was brought The statement which it contains, that the policy 
holders of the .çomplainant company are liàtle to involve them- 
selves in lâwsults instituted to protect the alleged copyrights there 
referred to, is whoUy unwarranted, and was manifestly injurions 
to the plaintiff; It greatly exceeds the latitude which is legàlly 
permissible in the methods which may be pursued in the strife 
of business compétition. Steamship Oo. v. McGregor, [1892] App. 
Cas. 25. But this wrong, as appeara from the aiïidavits and sworn 
answer, is not now being committed, and is not threatened. There 
is no reason to suppose that it will be repeated, and therefore, 
whatever other remedy the çomplainant may be entitled to, it 
cannot be awarded a preliminary injunction. If, as in Celluloïd 
Manufg Oo. v. Arlington Manufg Co., 34 Fed. 324, there was merely 
"a naked and unsupported promise" not to further violate the 
plaintiff's rights, I would hold, as was held in that case, that 
such unsupported promise could be of no avail to avert an injunc- 
tion. But hère we hâve something more. It is alleged under 
oath, and without contradiction, "that défendant Nobles issued 
the circuler (Exhibit C) dated August 17, 1894, in good faith, and 
under a claim of right which he believed, and still believes, is good 
and valid in law; that he issued very few of said circulars, and 
discontinued the same entirely before this suit was brought, on 
being advised that policy holders or users of the copyrighted mat- 
ter could not be held liable for infringement in merely being in 
possession of such matter." This statement is not incredible. I 
am not at liberty to assume that i* is false, and if it is true how 
can it be said that it is reasonably to be apprehended that the 
cirçular complained of will be further issued? At this time there 
is no foundation whatsoever for such appréhension, and there- 
fore, in my opinion, nothing to call for the immédiate exercise of 
the restraining power of the court. Williams v. McNeely, 56 Fed. 
265; Pott V. Altemus, 60 Fed. 339. Complainant's motion for a 
preliminary injunction is denied. 
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' STUART et ai; T. OITY OF ST. PAUL et al. 

(Olrçfllt Court, D. Mlniies(>t;9,Thlrd Division. January 27, 1894.) 

1. BqUÎTÏ, ï*KÀC!TfCB— VaCATING PâO CONFEBSO Deceeb. 

A final aeoreè agalnst deferidaint upon a bill taken pro confesso charg- 
ing inf ringement o( a patent wlU not be vacated and défendant permitted 
to answer, though defeawiant's neglect Is sufflciently excused, where the 
patent U9^ been sustained In gther circuits, and tlie answer submltted 
dœà nojt refër to 6r pleàd any patent claimed to anticipate that in suit, 
nor Bpedlty âny Unie or piace ■Where, or any party by wliom, the inven- 
tion deecrlbed Was even used before application made for tlie patent 

S. SÂME.rM'''' ■■.'■:■. 

A filial âecree on a, bill tji^en pro confesso cannot be vacated at a sub- 
séquent terift where no application was made at the term at which it 
waà readered. , 

In Eqtiity. This was a motion by the éity of St. Paoïl to vacate 
a final âecree rendered against it upon a bill by Peter Stuart and 
otli©r8> èhàrgiiig infringement of a patent, and to permit the de- 
fendant to aixswer. 

Paul & Merwih, for complaiiiants. 

Léon T. Chamberlain, for défendant the dty of St. PauL 

SANBORN, Circuit Judge. This is a motion to vacate a final 
decree rendered June 5, 1893, during the January, . 1893, term oi 
this court, a^ainst the défendant the city of St Paul upon a bill 
charging the infringement of a patent, and to permit the défendant 
to answer. The motion is denied for the following reasons: 

First. The patent on which the bUl is based has been sustained 
after a contest in the ciiîcuit court for the eastern district of Penn- 
sylvania in Vulcanite Co. v. .Aanerican Co., 34 Ped. 320, and in the 
circuit court for the district of Maryland in Stuart t. Thorman, 37 
Ped. 90. Conceding, for the purposes of this décision, that the neg- 
lect of the corporation attomey is sufflciently excused by the affl- 
dayits flled, it must be presUmed that the proposed answer of the 
city States every substantial défense it could interpose in this action. 
The answer has been carefully examiaed, and it does not refer to 
or plead any patent which is claimed to anticipate that in suit, nor 
does it specify any time or place where, or any party by whom, the 
invention described in the patent was ever used before application 
was made for the patent. Under this answer the only substantial 
défense is that the invention was not patentable. That question is 
so far foreclosed by the décision of the circuit courts already ren» 
dered that this court ought not to come to a différent conclusion 
until ail controversy is put at rest by a decree of the suprême court 
of the Uiiited States. Manufacturing Co. v. Bancroft, 32 Ped. 590; 
Manufacturing Co. v. Spalding, 35 Ped. 67; Eeed v. Eailway Co., 
21 Ped. 284; Celluloïd Manufg Co. v. Zylonite Brush & Comb Co.. 
27 Ped. 295. As it does not appear that the city of St. Paul ever 
had any substantial défense to this suit, there is no reason why tin* 
decree should be vacated. 
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Second. It is not în the power of thia court to vacate thia final 
decree in any erent. It was rendered at the January tenn, 1893. 
No application to vacate or modify it was made at that term. Tht> 
nineteenth. equity rule provides tliat : 

"When the bill is taken pro confesso the court may proceed to a decree at 
any time after the expiration of thirty days from and after the entiy of the 
order to take the bill pro confesso and such decree rendered shall be deemed 
absolute unless the court shall at the same term set aside the same or enlarge 
the time for filing the answer upon cause sbown upon motion and affidayit 
of the défendant" 

The bill in this case was taken pro confesso, and the final decree 
entered in strict accordance with the rules and practice of this 
court No rule of practice is better settled than that the United 
States circuit courts hâve no jurisdiction to vacate or modify ttnal 
decrees in equity subséquent to the term at which they are ren- 
dered, except to correct formai or clérical errors. Bronson v. Schul- 
ten, 104 U. S. 415; AUen v. Wilson, 21 Fed. 881, and cases cited. 



TORE et al. v. YORB. 

(Circuit Court, H. D. Missouri, B. D. July 14, 1894.) 

1. Dbed — Construction. 

Where land is conveyed to a trustée for the sole and separate use of 
a married woman, givlng her fuU power to sell and convey the prop- 
erty, and it is provided that, in case she dles without disposing of the 
property by deed,or will, the trust shall cease and détermine, and the 
property shall revert to and vest in her husband, hdd that, on the death 
of the -wlfe, the property belng undisposed of, an équitable fee-simple 
title to the land vested in the husband. 

3. Same— Statute of Limitations. 

Where land is conveyed to trustée for the sole and separate use of 
a married woman, in trust to pay over to her the rents during her nat- 
ural life, and no longer, with power on her part to dispose of the prop- 
erty, and it is provided therein that, in case of her death without dis- 
posing of the property, then tliat the same shall be held by the trustée 
for the use and beneflt of her chlldren, Jidd that, upon her death, the title 
to the property vested In the children; and the husband having en- 
tered Into possession of the premises, claiming them as his own, and 
having held them continuously for a period of more than 10 years after 
the death of the wlfe, the right of entry of the children as remainder- 
men was barred. 

This was an action of ejeçtment by the plaintiffs, as the sole heirs 
of their father, William A. Yore, for the recovery of a one sixth in- 
terest in the premises in controversy. 

William A. Tore, plaintiffs' father, was one of six children born of the mar- 
riage of Patriclî Yoro and Barbara Ann ïore. Barbara Ann Yore died in- 
testate, April 21, 1876, leaving the property undisposed of. William A. Yore 
was born in 1847, and died November 9, 1886, so that, at the time of his 
mother's death, he was 29 years old. Patrick Yore died July 14, 1889, and 
by his will left nothing to the children of William A. Yore. Patrick Yore 
married défendant, May 24, 1879. By marriage settlement dated May 22, 
1879, he conveyed the premises in controversy to défendant for life. On 
the death of Barbara Ann Yore, Patrick Yore entered into the possession of 
the premises, claiming them as his own, and so continuously held possession 
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i» tliQ Ume of hia dçath. The pj^j^erty 1» on thèswlthwifstiîcoifflier of Elghth 
t^nd, St <3b?Jles streiets In thecltypfi ,St Louis, and has a front of 70 feet on 
th^ West Une of Elghth Stréèt ' PÏaintiffs claimed title under two deeds: 
(ly Deed irom Mlchael Kèlly toi John É/ ïorë, trustée of Barbara Ann Yore, 
dated January 12, 1857. This deed conveyéd 37 feet to the trustée, begin- 
ning.*%;the corner, tp the use of pa^bara Ann Yore, In trust— First, to repelve 
and p^T the rents to Barbara Ann Yore, as her separate property; second, 
to sell andiepnvey the property in fieé éilniple in such manner as said Barbara 
, Ann jïo^,"miçht designate. Sald deed proyided that.lf said Barbara Ann 
Toï^if^qiM 4ie without having (iisjjosed of tie property by deed or last will, 
thé property should revert àbsoluteïyio Patrick Yore, his beirs and assigns. 
As to thls deed the plalntiffs contended that the absolute fee vested In 
Barbortrvànn Yorë, a»d that tt^ cemainder to Patrick YOïe was of no force 
and «^eçt,, and relied principally.jCMi ;the case, of Green v. Sutton, 50 Mo. 186. 
Astd the;rém'alnder of the, lot, plalntifCs relied upon a deed from Thomas 
OTlaheHyto JaméSMeegan, ttusiëepf Barbara Ann Yore, whlch conveyed 
the prôtieirty In trust for thei sole aiid separate use of Barbara Ann Yore 
durtngi her Ufe, alxd Qo longer, tO re«*lv© the rents, 'with power to sell, mort- 
gaçft;^^.,,. In pase of her death without having dlspo^ed of the property, 
th&a said property w& to be lieldby the te^tator for the sole Use and beneflt 
of the children of Patrick and Barbara Ann Yore. 

C. P. Johnson, J. D. JohnsQn, D. P. Dyer, and M. P. Hunley, for 
plaintiffs. 

, H. D. Wood and A. J. P. Gafeshee, for défendant. 

Upon the proppsltlon that the.eoastructlonof deeds must be upon the 
entlre instrument, wlth a vlew to give eftect to the whole Instrument, and 
that, by the flrst deed above referred to, an équitable fee-slmple title vested 
In Patrlëk Yord ôa the death of Barbara Ann Yorè. counsel elted Long v. 
TiHimSv 107 M(>.'5l9, 17 S. W. 898; Bean v. Kenmulr, 86 Mo. 666; PoUard v. 
Bank, 4 M:©; Jtpp. 408; Cattr v. Dîngs, 58 Mo. 400; Harblson v. James, 90 
Mo. 411, 2 Si W. 292; Munro v. Colllns, 95 Mo. 33, 7. S, W. 461; Straat v. 
Uhi^ig, 56 Mo; 482; Jecko v. Taussig, 45 Mo. 167; Smith v. Bell, 6 Pet. 68; 
lirefCet v. WllMan, 114 Mo, 107. 21 S. W. 459; Lewis v. Pitman, 101 Mo. 
381, 14 S. W. 52; Gaven v. Allen, 100 Mo. 293, 13 S. W. 501; Wood v. Kice. 
103 Mo. 329, 15 S. W. 623; Bassett v. Budlong (Mich.) 43 N. W. 984; Prier 
T. Quackenbush, 29 Ind. 475; Baxter v. Bowyer, 19 Ohlo St 490; Chew v. 
Eeller, 100 Mo. 368,: 13 S. W. 395;, and other cases; and upon the proposi- 
tion that, by the statute of uses, a fee may be mounted upon a fee, counsel 
cited Bean vj Kenmulr, 86 Mo. 666; Straat v. Uhrig, 56 Mo. 482; Wood v. 
Kice, 103 Mo. 329j 15 S. W. 623; Chew v. Keller, 100 Mo. 368, IM S. W. 395; 
2 Washb. Real Prop. (2d Ed.) .»251, •252; Dunwoodie v. Reed, 3 Serg. & K. 
452; Saund- Usies & Trusts, •149, •ISO; Carver v. Jackson, 4 Pet. 1. As to 
the second deed, upon the proposition that Barbara Ann Yore took a life 
estate, and that .tïpon her death tbe.trustee held the property In trust for the 
children of Barbara Ann and Patrick Yore, counsel cited Rubey v. Barnett, 
12 Mo. 3; Reinders v. Kopplemann, 68 Mo. 482. That the statute of uses 
did not exécute the use In Barbara Ann, see Pugh v. Ilayes, 113 Mo. 432, 21 
S. W. 23. That Patrick Yore had no right to the possession as tenant by 
the curtesy.fee Spencer v. O'Neill, 100 Mo. 49, 12 S. W. 1054. That the ad- 
verse possession of Patrick Tore baired the right of entry of the children as 
remainder men, see Jackson v. Harsen, 7 Cow. 32g; Jones v. Johnson, 81 Ga. 
293, 6 S. Bj 181; King v. Rhew, 108 N. 0. 696, 13 S. E. 174; Pattlson v. 
Dryer (Mich.) 57 N. W. 814; Busw. Llm. pan 401; Probst v. Trustées, 129 
U. S. 182, ,9 Sup. Ot. 263; Houx v. Batteen, 68 Mo. 84; Bank v. Evans, 
51 Mo. 335; ParrisT. Coleman, 103 Mo. 353, 15 S. W. 767; Ewing v. Shan- 
nahan, 113 Mp. 188, 20 S. W. 1065. 

THAYEÉ, District Judge. It will be sùfflciéût, to advise counsel 
of tlie grounds on wliich tlie décision in this case rests, to say 
that the court holds : 
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First. That it is a well-settled doctrine in Missouri that a deed 
should receive such construction as to give eflfect to the obvions 
intentions of the parties thereto. Technical ruies of construction 
will be ignored, especially in deeds designed as family settlements, 
when they do violence to tlie e\àdent intent of the grantor. Bean v, 
Kenmuir, 86 Mo. 666, 671; Cook v. Couch, 100 Mo. 29-Sé, 13 S. W, 
80; Lewis v. Pitman, 101 Mo. 281-292, 14 S. W. 52; Long v. Timms, 
107 Mo. 512, 519, 17 S. W. 898. There can be no doubt, in view 
of the proviso contained in the habendum clause of the deed from 
Michael Kelly to John E. Yore, trustée of Mrs. Barbara Ann Yore, 
of date January 12, 1857, that the grantor intended that the title 
to the lot therein described should vest in Patrick Yore in fee 
simple in the event that his wife, Barbara Ann, died without having 
disposed of the property either by deed or will. The deed must be 
construed as having vested in Barbara Ann a life estate, with power 
of disposai either by deed or will. Hence the plaintiffs cannot 
recover as to any of the property included in the Kelly deed. 

Second. The court holds that the action is barred by the statute 
of limitations, as to the property included in the deed from 
O'Plaherty to Meegan, trustée of Ann Yore, of date April 26, 1852. 

Judgment for défendant on thèse grounds. 



WESTERN MORTG. & INV. 00., Limited, v. GANZER et al. 

(Circuit Court of Appeals, Fiftli Circuit June 12, 1894.) 

No. 231. 

1. HOMESTEAD— AtTEMPT TO InCUMBRR— SiMULATED SALB TO RaISB VENDOK's 

Lien — Notice — Principal aisid Agent. 

Knowledge by tlie agent of a loan company tliat an ostensible sale and 
conveyance of a honiestead is merely colorable, and for tbe purpose of 
enabllng the owners to raise inoney thereon by discounting the notes for 
the deferred payments with the loan company on the faith and security 
of the resulting vendor's lien, is not imputable to the company itself 
when the whole transaction Is arrangea by collusion between the agent 
and the owiiers for the purpose of perpetrating a fraud upon the com- 
pany; and In such case the company is entitled to rely upon the vendor's 
lien. McCormiclî, Circuit Judge, dissenting, on the ground that in the par- 
ticular case tliere was no fraudulent intent, at least upon the part of the 
wife; that it was doubtful on the évidence whether the supposed agent 
was not acting for himself alone, as principal; and that, under such cir- 
cumstances, it was opposed to the historical and constitutional policy of 
the State of Texas (in which the homestead was situated) to deprive 
the debtors of their homestead, even if they had intended to incumber it. 

2. Samb— Venpob's Lien— Subrogation. 

It is the settled rule in Texas that, where one advancos money to pay 
off a vendor's lien upon a homestead, and the money is so applied. the 
créditer becomes subrogated to the vendor's lien. Hicks v. Morris, 57 
Tex. 058, and Pridgen v. Warn, 15 S. W. 559, 79 Tex. 588, foilowed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 
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Tte Western Mortgage & Investme^t Company, Umlted, Instltuted thla 
Buit in tbe court tbelow, praying for judgment against the appellee Ferdi- 
nand Ganzer on the latter's notes fbr $4,200, Interest therefon, attorney's 
fées, and çostSiànd for foreclosure of deed of trust lien on certain lots in 
the dty of Dallas, Tes., alleging thatj on the written application of Ferdinand 
Ganzerj : complalnant had loaned hlm |4,200 on April 17, 1889, payable April 
17, 1892, whlch loan was secured by a trust deed executed and delivered by 
Ganzèr aiid wlfe to J. B. Simpson, as trustée, at the tlme of the exécution 
of thé note. Complalnant speclally alleged and relied upon a subrogation 
clause m said trust deed, which recltëd the payment by complalnant, at the 
express instance and request of grantors, of two vendor's lien notes on said 
lots, one for $1,200. and one for ^l,p^(), not yet mature. The complalnant 
made the other défendants parties \ti the suit as claimants under Ganzer. 
The appellees Ganzer and wlfe flled séparate answers, substantlally to the 
same effect,-*that they had no kno'v^Iëdge of the charàcter of the application 
made loir the loan of $4,200; that l,t was prepared by complainant's agent, 
Sltni>BOn, and that It was signed by Ganzer, relying impllcity upon Simpson's 
reiîrêseutations; ttiat the lots In question were, at the time of the maliing of 
the dëëd of trust and said loàn, a part of thé homestead of défendants, and 
were fio occupled for several years prlor thereto, as was well Isnown to com- 
plalnant; consequently no lien attached. They pleaded ,ln avoidance of the 
subrogation clause, subrogatln^ to complalnant the veiidor's lien securing 
thé $i;200 and $1,000 notes, that they'%ere induced by the said Simpson, as 
the agent of complalnant, to sell aûd exécute thelr warranty deed to ttie 
premises In question, and dellveir same to one John H. Bberhart, which 
falsely recited a considération of $3,000 cash paid, and two vendor's lien notes 
of $1,200 and $1,000, which said vendor's' lien notes were delivered by J. H. 
Eberhart to J. B. Simpson, who advanced to them (Ganzer and wité) only 
about $1,900 therefor; that, as between Simpson, Eberhart, and the Gan- 
zers, the whole transaction was slmulated to enable the Ganzers to borrow 
money on thelr homestead, and to enable the said Simpson and his son-In- 
law to realize handsome commissions thereby. Ferdinand Ganzer admitted 
hls Personal llabllîty on the note, but on pleaa of the fraud perpetrated by 
hlmself, his wlfe, and Simpson in the exécution of a warranty deed, and 
exécution and delivery of the notes recited, suggested that no lien exlsted 
against the lots In question, which were at the tlme and intended to remain 
a part of the Ganzer homestead. To the pleas of défendants, complalnant 
ajiswered with a, replication, denying the allégations of défendants. The 
court below rendered a decree allowing complalnant a Personal judgment 
against Ferdinand Ganzer for $5,873.58, amount sued for, but denled the lien 
asserted by complalnant, elther as to the $4,200 note, or as to the $1,200 and 
$1,000 vendor's lien notes. Complalnant excepted to the findings and con- 
clusions of the court, and urged its motion for rehearing, which was over- 
ruied; and the appellant then appealed to this court 

W. M. Alexander, W. H. Clark, and W. L. Hall, for appellant 
Thomas & Tumey and J. L Harrls, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge., 

FARDEE, Circuit Judge (after stating the facts as above). The 
assignments of errer relied upon by the appellant présent in différent 
forms practically the same question; i. e. whether the court below 
erred in not allowing the plaintiff in error (appellant hère) a lien on 
the lands in controTersy for the amount of 12,200, represented by 
the vendor's lien notes, with interest thereon from April 17, 1891, 
for the reason that the complainant, at the express instance and 
request of the défendant Ganzer, and while innocent of any fraudu- 
leht taint affecting the notes, advanced the value thereof to pay 
the same before maturity, and became by contract expressly sub- 
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rogated to the lien securing the same. It is conceded that, not- 
withstanding the représentations and déclarations of the défendant 
Ganzer and his wife made in the application for a loan and in the 
recorded déclaration of a homestead, the lots in controversy formed 
no part of Ganzer's homestead; yet the fact being established that 
said lots, at the time and up to the institution of this suit, were 
actually used as a homestead, renders the mortgage sought to be 
foreclosed in this case, so far as it grants a mortgage lien on the lots 
in controversy, not enforceable. 

The évidence establishes that on the 16th day of November, 1888, 
the défendant Ferdinand Ganzer, having applied to J. B. Simpson, 
who was agent for the Scottish-American Mortgage Company, for 
a loan of money, offered as security the lots iùvolved in this suit, 
v^hich were then, and continued to be, a part of the homestead of 
said Ganzer and his wife, until the loan on which this suit was 
brought was made. Said Simpson suggested that, as the security 
formed part of the homestead of the Ganzers, the form of the secur- 
ity offered should be changed; that the Ganzers could convey the 
property to some trusted friend, who would give vendor's lien notes, 
and, after the loan was made, the property could be conveyed back. 
He further suggested that a plat of the homestead as an addition 
to the city of Dallas be made, evidently that a proper showing 
would appear of record. Ganzer and his wife, being fully in- 
formed of the purposes thereof, executed a conveyance of said lands 
to one John H. Eberhart, reciting a considération of |5,200, — $3,000 
cash, and two notes for deferred payments, one for |1,200, due at 
three years, and the other for $1,000, due at flve years, with interest 
at 10 per cent, per annum, with vendor's lien retained. Said 
Eberhart made said notes, and at the same time made a trust deed 
to Simpson to secure the payment of the same. Simpson recorded 
both of said instruments, and, taking Ganzer's indorsement upon the 
alleged notes, discounted them for the Scottish-American Mortgage 
Company, and said company advanced the money therefor. Gan- 
zer and his wife and Eberhart ail knèw, as well as Simpson, that the 
colorable sale to Eberhart was for the purpose of perpetrating a 
fraud upon the company discounting the notes, as well as upon 
the homestead law of the state of Texas; and in making said con- 
veyance, and executing the deed of trust and the vendor's lien 
notes and the plat of Ganzer's addition to the city of Dallas, the 
said Ganzer and wife knowingly colluded with the agent of the 
Scottish-American Mortgage Company for the fraudulent purposes 
aforesaid. 

In the case of Heidenheimer v. Stewart, 65 Tex. 323, it is said : 

"The equltles between the original parties to a mortgage cannot avail the 
mortgagor in a suit on the secured negotiable note to foreclose the mortgage 
(Jones Mortg. § 834; Hil. Mortg. 572), even if it results in the incumbrance 
of the homestead, if those entitled to the exemption hâve caused the resuit 
by thelr own deliberate fraud (Hurt v. Gooper, 63 Tex. 362). If the owners 
of the homestead simulate a transaction In which a negotiable note would 
be secured by a valid and meritorious lien on the exempt estate, and their 
artifice succeeds in imposing upon an innocent party, they are stopped from 
denying the truth of their solemn statements, and cannot be permitted 
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to çroy|ejt|i£B|*a Uçflithelr aets declaeed 40 be valid is vold because tbeir acts 
were faise;. 'Jlio! constitution prohibit^ liens on the homestead, except for 
piurciiasJB moriey or Iniprovementg. Tbe lien asserted by appellant was for 
purchase money, If tbé transaction was gènulne, and appellees are estopped, 
as agalnst appellant, from provlng that it was otherwlse." 

ïn tliè case of Ounningham v. Holcomb (Tex. Oiv. App.) 21 S. W. 
125, the court of civil âppeals of Texas said : 

"It sçems to be held that Where a thlrd person conspires witb an agent to 
perpetrate a fraud Upôn tbe principal, ànd the rights of innocent thlrd par- 
ties bave not intervened, the principal is entitled to baye a rescission of the 
contract made between bis agent aud ^uch thlrd party; or, it he elects not 
to haVe it rescinded, to bave such otber adéquate relief as a court of equity 
may deem proper under the circumstances,"— citlng Mecham, Ag. § 79T. 

In the case of Hurt v. Cooper, 63 Tex. 362, referred to in Heiden- 
heimër v, Stewart, supra, which "w^as a case where it was claimed 
that the sale and conyeyance of a homestead was not real, but 
coIorHblê, being. resorted to as an expédient to raîse money by 
negotieitipg the notes for the deferrëd payment, it was held that if 
the purclî^ser of the Téndor's notes had notice that the conveyance 
wâs lha,de to the apparëpt vendee by the owners of the homestead, 
not on a real considergition, but '«vas aecepted by him for their ac- 
comWRlJatipn, and as î^ inea:ns pf enabling the owners to procure 
moiiey, tlien the déedio the apparent purchaser vested as to him 
no hoii^estead rights bf tihe original owners; but, if the purchaser- 
haci np such notice, he cp'ûld rély upon the deed from those claiming 
the homestead as havijig been sufficient to divest them of ail in- 
terest to the property; and this, even though the vendors had re- 
maiQëd in possession of the property after executing the deed. 

From thèse authorities,;it is clear that the validity of the notes 
pùrporting to be for the jpurchase money in the sale from Ganzer to 
Ebèrha:rt, in the hands of the Scottish-American Mortgage Com- 
pany, wh6 dîscPunted thejn for Ganzer, dépends upon whether such 
çompany had notice of the colorable character of the transaction. 
The agent Simpson had full notice, in fact seems to hâve concocted 
the arrangement, and probably for the reason assignedby Ganzer, 
to wit, ''bn account of the large commissions allowed him by the 
Company and other considérations of value to him;" but there is no 
pretenSe or suggestion that the Scottish-American Mortgage Com- 
pany had actual notice. In this matter of notice the appellant con- 
tends, and the circuit court so held> that the gênerai rule that a 
principal is bound by the knowledge of his agent is applicable to 
and contrpls this case. 

The suprême court of the United States says: 

"Tbe gênerai rule that a principal is bound by the knowledge of his agent 
Is basèd niton the prlnciple of law that It is the agent's duty to communicate 
to his princlpai the knowledge which he bas respecting the subject-matter 
of negotiatlon, and the presumption that he will perform that duty. When 
It Is not the agent's duty to communicate such knowledgei, when it would be 
unlawful for him to do so, as, for example^ when it bas been acqulred con- 
fldentlally a« attomey for another client In a prior transaction, the reason 
o£ the rule ceases; and In such a case an agent would not be expected to 
do that which would invûlve the betrayal of professional confidence, and 
his principal ought not to be bound by bis agent's secret and confldential 
Information." DlstlUed Spirits Case, 11 Wall. 367. 
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In 1 Am. & Eng. Enc. Law, p. 423i we flnd: 

"If an agent should collude with a third party to defraud the principal, the 
latter will not be respongible for knowledge o£ the agent in relation to such 
fraud. While the knowledge of an agent is ordlnarlly to be Imputed to the 
principal, it would appear now to be well established that there is an ex- 
ception to thé construction or imputation of notice from the agent to the 
principal in case of such conduct by the agent as raises a clear presumption 
that he would not communlcate the fact in controyersy, as where the com- 
munication of such a fact would necessarily prevent the consummation oï a 
fraudulent scheme which the agent was engaged in perpets-ating." 

From 8ome of the cases cited in the Encyclopedia, supra, we quota 
as follows: 

"The doctrine of constructive notice dépends upon two considérations: 
First, that certain thlngs exlsting in the relation or the conduct of parties, 
or in the case between them, beget a presumption so strong of actual knowl- 
edge that the law holds the knowledge to exist, because it is hlghly im- 
probable it should not. * • * Bostock was acting as Mr. Kir by 's sollcltor 
in the transaction; and.although, generally speaking, the knowledge obr 
tained by a man's attorney or agent fixes himself, if obtalned while so em- 
ployed, and on the same business,— for I do not at ail dlfCer from Mountford 
V. Scott (a), Hlern v. llill (b), and the other cases,— yet it cannot hère bè 
said that Mr. Kirby is fixed with ail whlch Bostock knew; for the fraud 
practlced by Bostock upon Mr. Kirby himself was, of course, concealed from 
him; and so we may say would certainly be that other fraud which he 
had practlced on Mrs. Kennedy. Indeed, that was only another part of the 
same fraud,— another act of the same plot; and therefore I think we cannot, 
on this account alone, fix his client, Mr. Kirby, any more than his employer, 
Mrs. Kennedy, wlth the knowledge of his criminal proceedings. We must lay 
out of our vlew ail the knowledge, the actual and full knowledge, he had of 
his own fraud, and are not to hold Mr. Kirby as cognlzant (I mean, of course, 
cognlzant in law and construdtlvely) of that, merely because his sollcltor him- 
self— the contrlver, the actor, and the gainer of the transaction— knew It ail 
well." Kennedy v. Green, 10 Eng. Ch. 697, 718-724. 
(a) S Madd. 34. (b) 13 Ves, 114. 

"A., to whom B. was indebtéd, advised C. to lend money to B., on the 
securlty of a mortgage of personal property, and acted as C.'s agent in com- 
pletlng the transaction. Wlth the money thus obtalned, B. pald A. the débt 
whlch he owed him. Both A. and B. àcted in fraud of Gen. St. c. 118, §§ 89, 
91; but C. had no knowledge of the fraud. Held, that the knowledge of A. 
was not in law imputable to C." Dlllaway v. Butler, 135 Mass. 479. 

"Where the same person is an offlcer of two corporations, and he transfers 
securities issued by one to the other, wlth knowledge that the securltles are 
subject to an inârmity which renders them invaiid in any hands^ but those 
of a bona fide holder for value, his knowledge is not the knowledge of the 
transférée." De Kay v. Water Co., 38 N. J. Eq. 158. 

In the light of thèse authorities, and considering the fact, well 
established by the évidence, that Simpson and Ganzer and wife and 
Eberhart coUuded in the exécution of the alleged vendor's lien 
notes, we are constrained to hold that the knowledge of the agent 
Simpson as to the colorable character of the transaction cannot be 
imputed to the principal, the Scottish-American Mortgage Company, 
and the case is thus brought directly within the rule declared in 
Heidenheimer v. Stewart, supra, and Hurt v. Cooper, supra; and 
that the vendor's lien notes in the hands of the Scottish-American 
Mortgage Company should be treated as against Ganzer and wife 
as representing a valid, subsisting vendor's lien upon the property 
in controversy. This being the state of the case, the right of the 
complainant, the Western Mortgage & Investment Company, whicli 
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adranced the mqney to pay off and extinguish such vendor's lien 
nnder express subrogation thereto, must be recognized. If it be 
conceded that notice would aflect the Western Mortgage & Invest- 
ment Oompany, which is dôubtful if the Scottish- American Mort- 
gage Cîompany was a holder ôf the vendor's lien notes vs'ithout notice 
of their taint, then it is to be said that there is no more reason for 
charging the Western Mortgage & Investment Company with 
knowledge of the. simulated sale by Ganzer to Eberhart, by reason 
of the knowledge of agent Simpson, than there is to charge the 
Scottish-American Mortgage Oompany. 

We understand it is settled in Texas that, genèrally, where 
one advances money to pay ofiE and discharge a vendor's lien upon 
a homestead, and the money is so applied, the Créditer becomes 
subfogated to the vendor's lien so paid off and discharged. Hicks 
V. Morris, 57 Tex. 658; Pridgen v. Wam, 79 Tex. 588, 15 S. W. 559. 
In thia case there was express subrogation by deed. For thèse 
reasOns, we are compelled to disagree with the conclusions of the 
circuit court, and hold that it erred in refusing to recognize the 
complainant's lien for the amount of the alleged vendor's lien notes 
executed by Eberhart, acquired by the Scottish-American Mortgage 
Cîompany, and paid off witii the money s obtained from the com- 
plalnant 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to enter a decree in favor of the Western Mort- 
gage & Investment Company, Limited, for the amûunt of the vendor's 
lien notes, principal and interest, executed by J. H. Eberhart, and 
recognizing the same as a vendor's lien upon the property described 
in the complainant's bill, dirêcting the foreclosure of such lien, and 
the sale of the property to pay the same. 

(October 2, 1894.) 

McCOEMICK, Circuit Judge (dissenting). At the last term of 
this court, I had to dissent from the judgment and opinion of the 
court in a homestead case coming bef ore us from Texas. I hâve 
now to again dissent from. the judgment and opinion in this case, 
which is a homestead case coming to us from the same state. I 
dissent from the views expressed and implied in the statement of the 
case made by the court in the opening of the opinion, and emphasized 
as promises for the reasoning of the opinion. As I said in Ivory v. 
Kennedy, 6 G. C. A. 371, 57 Fed. 340, in this case there is no ques- 
tion of high equities before us, but a very plain matter of intensely 
Texas law. From the nature of the case, ail homestead questions 
are local, and domestic to the state where the suit originates. In 
this case, as in every such case arising in Texas, the issues présent 
mixed questions of law and fact. In considering thèse, perspective 
is of vital essence. Our view of the force and right application of 
the written law, of the credibility of the witnesses, and of the 
weight of the évidence will take its hue from the médium through 
wMcU; we look. The gênerai principles of the law of évidence, of 
natural equlty, of approved procédure, and the settled canons of 
ccâistructiOn are to be observéd; but it is the Texas law, and not 
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another, that we are called to construe in tMs case, and from the 
standpoint and through the médium of that law we should look 
into the issues joined by thèse parties appellant and appellees. 
Whatever may be our individual Tiews as to the concrète wisdom, 
justice, and force of hoary maxims, we may not struggle to render 
remédiai organic laws nugatory, because such laws may appear to 
us to be in conflict with the principles embalmed in thèse time- 
honored maxims. 
Judge Bynum said in Duyall v. Rollins, 71 N. C. 221 : 

"Our laws hâve long been so framed as to make fraudulent eonveyances 
void as to creditors, and our habits of thlnking run in the same direction; 
so that it Is difflcult to reallze that another and a new right has been inter- 
posed between the creditor and debtor which secures certain of his property, 
even from his own frauds, upon creditors. It is conflrmed by the constitu- 
tion, aod Is Inviolabla" 

Mr. Thompson, in his work on Homestead and Exemption Laws, 
says thèse laws "hâve never been supposed to be founded in prin- 
ciples of equity and justice, but are supported by reasons of hu- 
manity, expediency, and sound policy, and thèse reasons hâve 
secured for them on the part of courts a libéral interprétation." 
Section 339. They are not against equity and justice, but above 
thèse, as the substance of saving faith is not against reason, but 
above it The genesis of thèse laws, the every-day life and thought 
of the people who live under them, the expression of the popular 
construction of them in the successive and progressive steps in 
organic and statutory législation which mark the trend of the 
public policy of the state, the whole line of adjudged cases, the gên- 
erai voice of the légal profession in the state, the very air of the 
inns of court, and the utterances from the trial bench, furnish 
efficient helps to a sound construction and right, practical applica- 
tion of the provisions of the written constitution on this subject. 

In construing a statute of Massachusetts on the subject of home- 
stead exemption, Mr. Justice Gray, then chief justice of the suprême 
court of that state, declined to consider the cases in some of the 
western states cited by the learned counsel in the case of Searle v. 
Chafman further than to note that they were supported by no 
reasons, and did not discl^^e how far they may hâve been influenced 
by local statutes. 121 Mass. 19. In construing her statutes, the 
courts of Massachusetts did not need to look to some of the western 
states, or any of the new states, but naturally and wisely looked to 
the common law, and to the principles and practice of the settled 
jurisprudence in their own state. In the sensé in which those terms 
are used by Judge Gray, Texas is not a "western state," nor is she, 
as to her history and jurisprudence, a "new state." San Antonio 
is as old as Philadelphia; and considered, in relation to homestead 
exemption laws, Texas is the senior state, — the pioneer. In this 
light, Virginia and Massachusetts are the new states. When the 
Anglo-American colonists were admitted into Texas, they found in 
force there a System of laws as ancient as the English common law, 
as rich in immémorial tradition, in ethical philosophy, and in flt- 
ness for the practical administration of substaatial justice as the 
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çpmmonlaTV.of i;n,glaBd, ai!cle(J; by tbe jarisdiction and practice in 
eqpity. , J|,iiî^(| riot attaiped or réta^ that reflnenjent in techni- 
cal pleadingj;^Ï4çJi, with its niucii-laiided ei^dition, holds a dense 
naystic Veil Ib^i^weea the suitor an;d ttie shrine; noy did it denounce 
a penaltjj ^ÇauistiPPTerty or insolYèncy. It recognized in the créd- 
iter and in ,t|îê jàiebtor alikè, firsiof ail and aboYe ail, his inferior 
propertîes, tli^ iiusband and f atlxep, if he were such, and the citizen, 
wliettier or not te was husband or father. If he was a debtor, it 
exempted his person from ^çjiïixpe on that account, at the creditor's 
suit; and, in aid pf this eièmptipri and the discharge of his higher 
duties, if éke&fetéct from subh seîziité the farnjer's implements and 
beasts oihnsbandry, the breàd of bakers, tools of artiûcers, bocks 
of advocatésand stodents, beds, wearing apparel, and other things 
neèëssary fop'daily use. Cobb V. Golèman, 14 Tex. 598. When 
thèse colonists had, by successful révolution, crowned themselves 
sGTereign (^ tàe spil of Texas, tài^ blended this System into which 
théy had been admitted, and to which they had become attached, 
with that sy»tem Pf the conunon law and chancery of England into 
which mostof titiem had beien bom and become more or less in- 
structed, apd fdrÉied that tinion ofprinciples and procédure which 
the firstjûdgeteof the Texas Btate suprême court were wont to re- 
gard and ;cail."Our Pecùliâi*! System." Sovereign, indépendant 
Texas put in her first constittiition, "No person shall be imprisoned 
fojf : debt in conséquence of inability to pay." Constitution adopted 
March 17, 1836. On the 26th Januaty, =1839, shè provided by 

Statute: ■■;,:■■:• , .'■i:;: ,/ ;!i,i:' ; ' ' 

"lîiere shall «bejrèserved tbevery "Citizen or head of à fàmlly In this r&- 
public,, free a^i'^ifeidependent of theittower of a writ of flsirl , f â-cias or other 
exeeution i^ûîi|^ fpom any coprt of njppipetent jurisdlction whatever, flfty 
acifeà of laiid, or'one tpwn iot,' incliidîng his or ber homest|^ad and Improve- 
meûts, nbt éxëéedilfg iive hundi-ëd'tlbUàrsih value, ail houdéhôld and kitchen 
furnituré (îpïovidéd It does not exc«(*a lii value two hundred dollars), ail 
Implements, ofjhiisbandry (providecl they shall not exceed iûïty dollars In 
value), ail tpolà,,apparatus and J^opl^s belonging to the trade or profession 
of any citizen, nve ihllch cows, oné yoke 6f work oxen or one horse, twenty 
hdgè and ohé' y eâr's provisions." 3 Qeri.' Laws ïex. p. Il3. 

By a 8ta|tt|e which look effëct.Fefcruary 25, 1843, it was provided 
that, pn t^îé ideath of a citizen, such of his property as had been 
exempted from exécution should be set aside by the ordinary for 
tlie sole ijse and beneiit of tte Vidow and children of the deceased. 
7Gen. Lawë;, pi 12. 

The flrst çphstitution of the state of Texas provided: 

"The législature shall hâve power to protect by law ir^rçi forced sale, a 
certain portion' |çf the property of ail heads of familles. The .homestead of a 
faBaily npt'%) eitceed two hhhdred acres of land (not Includèd in a town or 
ci-^) or ànJÉ «teiwn or city lot or lotS lù'Value not to excèed two thousand 
dollars ahaill not be subject to forced sale, for any debts hereafter contracted; 
uor ghall th^^pwînei, if a marrled man,,;be at liberty to alienate the same, 
unlèss hy the coiwsent of fhe wife, In, su.ch manner as thé législature may 
hèrêafter point; ôfif." Const 1845, art 7, § 22. "^ " ' 

The àç};,pf,May 11, 1846,,, pjt;pTided, in référence tp the adminis- 
tratipn of; the estatef of ^eceased persons, that ail exempt property 
should bè;6i§ta^ide for the sole use and benefit pf the widpw and. 
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children; and, in case there were not among the effects of the estate 
ail or àny of the spécifie articles wMcli by the constitution and 
laws would hâve been exempt, they should be procured by a sale of 
other effects. 10 Gen. Laws, p. 308. 

By the act of March 20, 1848, it was provided that the ordinary 
should make an allowance in money adéquate for the support of the 
widow and children for one year, and that ail exempt property, ex- 
cept a year's provision, should be set aside for their sole use and 
benefit; and, in case there were not ail or any of such property be- 
longing to the estate, an allowance in money in lieu thereof should 
be made; both of thèse allowances to be a charge on the assets 
of the estate superior to judgment or mortgage creditors. Hart- 
ley, Dig. arts. 1153, 1154; 11 Gen. Laws, p. 235. 

The act of February, 1860, provided : 

"The homestead in a town or city exempt from forced sale Is hereby de- 
clared to be the lot or lots occupled or destlned as a family résidence, not to 
exceed in value two thousand dollars at the time of their destination as a 
homestead; nor shall the subséquent Increase in the value of the homestead 
by reason of improvements or otherwise, subject the homestead to forced 
sale." Pasch. Dig. art 3928; 17 Gen. Laws, pt. 1, p. 34. 

The act of November 10, 1866, provided: 

"There shall be reserved to every citizen, head of a family or householder 
being a citizen In this state, free and independent of the power of a writ of 
fleri faeias, or other exécution, issued from any court of compétent jurisdic- 
tlon whatever, two huudred acres of land, including his or her homestead (not 
included in a town or city), or any town or city lot or lots in value not to 
exceed two thousand dollars at the time of their désignation as a homestead ; 
nor shall the subséquent increase in the value of the homestead, by reason of 
Improvements or otherwise, subject the same to forced sale; bousehold and 
kitehen fnmiture not to exceed five hundred dollars in value; ail implements 
of husbandry; ail tools, apparatus and books belonging to any trade or pro- 
fession; flve milch cows; two yoke of work oxen and two horses; one 
wagon; twenty hogs; twenty head of sheep and one year's provision; ali 
saddles, bridles and harness necessary for the use of the family. There 
shall in like manner be reserved to every citizen not a head of a family 
• * * one horse, bridle and saddle; ail wearing apparel; ail tools, bookr 
and apparatus belonging to his trade or profession." 20 Gen. Laws, p. 160. 

The constitution of 1869 provided: 

"The législature shall hâve power and it shall be their duty to protect by 
law from forced sale, a certain portion of the property of ail heads of fami- 
lles. The homestead of a family not to exceed two hundred acres of land 
(not Included in a city, town or village) or any city, town or village lot or 
lots not to exceed flve thousand dollars in value at the time of their destina- 
tion as a homestead and without référence to the value of any improve- 
ments thereou shall not be subject to forced sale for debts, except they be 
for the purchase money thereof, for the taxes assessed thereon, or for iabor 
and material expended thereon; nor shall the owner, if a married man, be at 
liberty to allenate the same, unless by the consent of the wife, and in such 
manner as may be prescribed by law." Const. 1869, art 12, § 15. 

The constitution now in force provides: 

"Sec. 49. The législature shall hâve power, and it shall be its duty to pro- 
tect by law from forced sale, a certain portion of the personal property of 
ail heads of familles, and also of unmarried adults maie and female. 

"Sec. 50. The homestead of a family shall be, and is hereby protected from 
forced sale for the payment of ail debts, except for the purchase money 
thereof, or a part of such purchase money, the taxes due thereon, or for 
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wprkanâ material used in constructlng ImproYements thereoq, and In this 
"làiJt'ciBse only when the' work and material are contracted fo-r In writing, 
Wî<ai tte consent of tlie'wlfe glven In tlie same manner as Is required in 
ma&ing a sale and eonveyànce of the homestead; nor shall the owner, If 
a married man, sell the homestead without the consent of the wife given in 
Bucl} nianner as may be prescribed by law. No mortgage, trust deed or 
othç^ lien on the honjesteàd shall eyer be valld, except for the purchase 
money thereof or improvements thereon, as hereinbefore provided, whether 
such mortgage, or trust deed, or other lien shall hâve been created by the 
husband alone or together with his wife; and ail pretended sales of the 
homestead involving âny condition of defeasance shall be void. 

"SecJ 51. The homestead, nbt in a town or City, shall consist of not more 
than two hnndred acres of land, which may be in one or more parcels, with 
the Improvements thereon; the homestead in a town, city or village shall 
consist of lot or lots not to exceed In value flve thousand dollars at the 
time of their désignation as the homestead, without référence to the value 
of any Improvements thereon; provided that the same shall be used for 
the purpoees of a home, or as a place to exercise the calling or business of 
the hiead of p, family; provided also, that any temporary renting of the home- 
stead shall not change the character of the same, when no other homestead 
bas been acquired. 

"Sec. 52. On the death of the husband or wife, or both, the homestead 
shall descend and vest In llke manner as other real property of the deceased 
and shall be governed by the same laws of descent and distribution, but it 
shall not be partitioned among the heirs of the deceased during the life tlme 
of the surviving husband or wife, or so long as the survivor may elect to 
use or pccupy the same as a homestead, or so long as the guardian of the 
minor children of the deceased inay be i)ennitted, under tte order of the 
proper court having the jurisdiction, to use and occupy the sama" 

Oonst 1876, art 1(3, i§ 49-52. 

Exceptiog the period from 1866 to 1876, the suprême court of 
the state of Texas has been composed of a chief justice and two 
associate justices. The first chief justice, Judge John Hemphill, 
had been reared and received a university training, including his 
préparation f pi- the bar, in a common-law state. He had acquired 
an ample knowledge of the Spanish language and of the laws of 
Spain and Mexico. He was four years chief justice in the republic 
of Texas. He was a niember of thç convention that framed the 
constitution of 1845. fie remained chief justice 13 years, at the 
expiration of which time he resigned, to accept. the position of 
United States senator. Judge Abner S. Lipscomb, oûe of the first 
associate justices, hàd adorned the suprême bench of Alabama be- 
fpre he became a citizen of Texas. He, too, was a member of the 
cbuTention that framed the constitution of 1845. He was a man 
of force in ail the éléments of manhood. He was a bold and sound 
thinker, whOSe gift and habit it was "to detect and watch that 
gleam of light which flashed across his'mind from witMn, more than 
thé luster of the firmament of sages." He continued on the bench 
till his death, which occurred in December, 1856. The other one 
of the first associate justices, Judge Eoyall T. Whéeler, was bred 
to the law in a common-law state. ^ He was a man of profound leam- 
ing and wisdom.: He had a genius for judicial work. He was 
riehly endowed with the virtues and grâces which support and give 
a charm to high rank in public and in private life. He became 
chief justice on the retirement of Judge Hemphill. He continued 
on theljench tiïl bis death, in 1863. Tb fill the vacancy occasioned 
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by the death of Judge Lipscomb, Judge Oran M. Roberts was 
elected. He had received a university training and had served in 
the législature of a common-Iaw state before becoming a citizen of 
Texas, after which he grew and ripened through a full gênerai prac- 
tice at the bar and service as attorney for the state and as niai prius 
judge before his élévation to the suprême bench. For more than 40 
years he has done service to the state in places of the highest trust 
and honor, to the equal crédit of the state and hlmself, and now, 
vénérable and venerated, is eujoying in a green old âge the respect 
and affectionate esteem of ail worthy men who know him. To 
fill the vacancy occasioned by the retirement of Judge Hemphill 
and the promotion of Judge Wheeler, a native Texan, Judge James 
H. Bell, was elected, of whom, as he was a near Mnsman of mine, 
I may not further speak. In 1861, Judge Roberts withdrew from 
the bench to take military service in the war then flagrant, and re- 
mained ofiC till after the death of Chief Justice Wheeler. To fill 
the vacancy thus caused, Judge George F. Moore was elected. Dur- 
ing his long service on that bench, he so impressed him self on and 
endeared himself to the légal profession and the people of Texas that 
when his sight had so far failed as to impede his wonted dispatch 
of work, and he expressed a wish, on that account, to retire, with 
one consent he was pressed to remain as long as his gênerai health 
could support the labor of sitting in consultation with his brethren. 
Not to make further spécifie mention, it is safe and meet to say that, 
excluding the period of reconstruction when conditions were abnor- 
mal, the constituents of the suprême court of Texas hâve ever been 
men and lawyers of the flrst rank, worthy and fit to sit in any court, 
and faithful to their trust. 

Kunning through 40 years, and through 80 volumes of its officiai 
reports, that court has published written opinions in 385 distinctly 
homestead cases. Beginning with the earliest case, it has pro- 
foundly considered, and has often, and sometimes warmly, stated 
the object and purpose of, the homestead exemption; so much so 
that 10 years ago the court, speaking through the late chief justice 
(over whose death the state now mourus), then associate justice, 
said: 

"The object and purpose of the homestead exemption has been so often 
stated that there is no need to repeat now." 

And later, through the présent chief justice, then associate justice, 
the court said : 

"The benéfleent provisions of our homestead lawa hâve been the occasion 
of much enthusiastic comment and of not a few rhetorical flourishes in the 
opinions of this court" 

In one of the later, if not the last, of the opinions delivered by 
Chief Justice Moore in a homestead case, this language occurs: 

"Whether the policy of our législation regarding the homestead exemption 
has been wlse or unwise is not for us to say. It is, however, unquestionable 
that from its flrst introduction there has been a unlf orm and steady tendency 
in the popular mlnd in favor of its liberalization and enlargement; and, if 
the courts hâve not at ail times responded to the popular sentiment upon the 
subject, they hâve been eonstrained to give way to it by more explicit legia- 
v.63F,no.6— 42 
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lation or constlttitlftnal ënactmentsi iFofr ékàmple, no sooiiér ivàs It manl- 
I fe|t>tbat the coiwt^ wetieijicllned to ôonstrife the exemption In tjie consti- 
tution of 1845 as Tcf érable both to the lot and its improvements than it waa 
deélared the improvements should not be çonsidered in estimating the value 
oftJbiè exemptée lots; and, as we think, When It became apparent that this 
couâftdla not regard the place of businea® of the head of the fainîly, if en- 
tirçiy distinct aad separate (rom thelr home, as within the exemption, by 
rea^on of its use, there was an enlàrgementof the homestead exemption, as 
we flijid it in the présent constitution." Miller v. Menke, 56 Tex. 550. 

From a careful considération, of the whole line of Texas décisions 
on this subject, it appeaxs obvions to me that the provisions of the 
constitution nôw in force in Texas are not, in substance, an en- 
largèment of the homéstead exemption, but only a more explicit 
expression of that exemption, — ^a conclusive organic construction by 
thé peopleof Texas of the exemption as flxed in the flrst constitu- 
tion of the State govemment. An exhaustive analysis of the respec- 
tive constitutionàl provisions and reWew of the numerous décisions 
would.lead tooifar, but à few suggestions may beindulged, and 
will fiufflce. The flrst sentence of section 22, art. 7, in the constitu- 
tion of- 1845, 'as a mère grant of power, was unnecessary. The 
legi^lâijur© had exercised that power, ihithe absence of sach a grant, 
by theact of 1839, the validity of which has never been questioned. 
SubjêcStito be withdrawn or modifled by the constitution, it was in- 
hérent in thé législature; iThe intent of thds sentence, therefore, 
niust hâve been to charge thé législature with a duty.- The spécifie 
and exhaustive piCovision in the next sentence left personal property 
only on which the législative power could act. Both of thèse neces- 
sary implications are now çxpressed in section 49, art. 16. The self 
acting, exclusive character of the homéstead provision in the second 
sentence of section 22, so clearly impliedtherein, and authoritatively 
ânmjuaced by the suprane court in Darst v. "^alker, 31 Tex. 681, 
is literally expressed in the words "and is hereby/' in section 50. 
The exceptions embraced in this section are clearly constructions of 
the existing exemption, for the law had and has ever been in Texas 
that, to the extént of the impaid purchase money, the vendor of land 
retains the superior title. The homéstead exemption can only 
attach or rest on what the claimant owns, be it fee simple, equity 
of rédemption, aS: tenant in common, leasehold, or other right. The 
homéstead, therefore, had never been protected from forced sale 
for the payment of the purchase money thereof. Where the vendor's 
lien covéred more than the exempt homesteadj it had, in case of 
sale, to seek satisfaction ftrst ont of the excess. It was never sup- 
posed or held that the hoinestead was not liable for the taxes as- 
sessed thereon. The suprême court accept the laat sentence of sec- 
tion 50 "as a législative construction of the gênerai policy of our 
state iii this regard." felack t. Rockmbre, 50 "tex. 96. It must 
hâve been in Judgè Mooire's mind, when he wrote the language above 
quotèd f Wm Miller v. Mèiike, that section 51 was, as toùching the 
pariïÇttïàrs he Was considérihg, rather a reversai of: Williams v. 
ijeniîns, 25 Tex. 2T9, and of Iken v. Olenick, 42 Tex. 195, than an ex- 
tension of the exemption. Even the change in the numerical 
figures used to express tîie limit of value put on the urban home- 
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stead is not, in fact, au enlargement of that exemption as flxed in the 
constitution of 1845, It is only a restoration of it. In 1845 the 
purchasing power of the precious metals liad not been lowered by 
the output of the mines in Australia and in our Pacific states. The 
value of the bare land of the average rural homestead did not ex- 
ceed, pro'bably rarely equaled, |2,000. It is évident that the inten- 
tion was, as it certainly should hâve been, to make equal provision, 
as nearly as could be, for each of the two classes of inhabitants 
into which ail civilized peuple are divided, — the rural and the 
urban. In 1869 and in 1876 the conditions of the currency and of 
the country were so changea that, in order to préserve the spirit 
of the provision, it -was necessary to change the letter. The spirit 
giveth life; the letter killeth. He that sticks in the letter stops in 
the bark, and fails to reach or know the rich sap and stout heart of 
this tree of life, of Texas origin, which for 50 years has cast forth 
its good seed into the fields of other states, where some hâve fallen 
by the wayside, and some on stony places, and some among thorns, 
but much other has been received into good ground, and brought 
forth fruit in due season and measure, while in its native goil the 
parent tree maintains perennial life and growth, majestic in its 
strength, a joy forever in its beauty. Its roots take deep hold on 
and fill ail the land. Its trunk and limbs and leaves and bloom 
and fruit shelter, heal, delight, and nourish the f amilies that uphold 
the pillars of the state. And whosoever will, let him come. 

This policy of homestead exemption is not a provision by the 
public for the poor. It has no élément of pauperism in it; neither 
has it any élément of bounty in it. It does not collect from the 
provident and affluent, and bestow its exactions to foster fraud or 
sloth. It bestows on ail alike. It takes from ail alike. It takes 
from ail heads of familles the right to make so much of their land 
as they use as a home the basis of crédit, and from the married man 
who owns a homestead the right to sell it, except with the consent 
of his wife, and in the manner prescribed by law. It is not the 
debtor who is protected from his créditer; it is the homestead of 
the famUy that is protected against both. As to the homestead, 
the owner is not and cannot become a debtor. The land is bound 
for the charges fixed on it before the homestead désignation. 
Thèse charges may be enforced. They are the debts of the home- 
stead. They underlie its right, and are not ousted or rendered 
dormant by the homestead use. But no act of the owners or of 
others can put a charge over the homestead use not within the 
named exceptions. Homestead in Texas is not an estate that can 
be sold and conveyed, or a right that can be waived by deed, or es- 
toppel arising ont of recitations in a deed. Where, in fact, the 
property is actually in use for homestead purposes, neither the 
déclarations of the husband or of the wife, nor of both, can change 
its character. Jacobs v. Hawkins, 63 Tex. 1. The husband and 
wife cannot by any character of solemn writing, executed and 
acknowledged, or even swom to before a public officer, authorized 
to take acknowlèdgments of married women and of other parties, 
and to administer oaths generally, and placing that paper in the 
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cttâlôdy of the regîster of deeds to land for thé county, and having 
it iûscribed in the order of its date on the book for the record of 
deeds, and accurately indexed, restrict the limits of their home- 
stead deflûed by actual use. There is no law authorizing such a 
restriction, nor caii the législature of Texas so proride. Eadford t. 
Lyon, 65 Tex. 471. The convention that framed the constitution 
now in force did, with great délibération, after full and earnest de- 
bate, iïioët wisely refuse to require or authorize the désignation of 
the hoïùestead to be made on thè record. The act for subjecting 
the exCess in a rural homestead to exécution has no application 
to this case, even if ail of its provisions are valid, which as yet has 
not bteèn tested. The constitùtional method of désignation is 
"that the same shall be used for the purposes of a home or as a 
place to exercise the calling or business of the head of a family." 
The right of trial by jury remains inviolate. There are now in 
Texas, approximately, 2,500,G00 people, which will give, allowing 
five pèrsdns to a family, 500,000 familles. If one-half of thèse live 
in a city, town, or village, and own homesteads to the limit in value 
of the exemption, thèse homesteads will embrace improved real. 
estate the bare ground of which was at the time of désignation of 
the value of |1,250,000,000. If the other half of thèse families 
own homesteads not in a town or city, to the limit in area of the 
exemption, they will aggregatè 78,125 square miles of improved 
country lands. It is sadly true that many families do not own their 
homes. Many others are not able to own to the extent of the 
exemption. It is happily true that very many who own home- 
steads hâve no désire to borrow inôney on them, and could not be 
tempted. The strictly légal possibUities only are given in the 
above figures, and, though far beyond the moral and practical possi- 
bilities, show the gi'avity of the subject; and the number and char- 
actef of current suîts, as shown by officiai records and reports, 
show the' interest, the zeal, the cunning, and the skill which mort- 
gage companies and other money lenders hâve, and hâve often 
successfully exerted, to évade this exemption, and reach with their 
investments the homes which itis the policy of the state to protect 
from their benevolence. 

As already stated, the homestead in Texas has always been held 
to be subjèct to forced sale for the payment of the purchase money 
thereof, but not for the payment of the purchase money of flve times 
as much more, or of àny more, of a tract of which it formed a part 
in the purchase. In Harrison v. Oberthier, 40 Tex. 385, it appears 
that John Harrison had bought 307 acres of land from T. J. Walling. 
John Hairrîson died. His widow resided on the land. On the ap- 
plication of the administrator, 200 acres of the tract were set apart 
for her as homestead. There still remained due to Walling of the 
unpaid purchase raôney of the 307 acres about $600. He asked for 
and obtained an order of the county court for a sale of ail the land 
fo^ ça^hi to éatisfy his unpaid purchase money. Oberthier was 
in possession of the land, as the tenant of the plaintiff (the widow), 
at the tirnte thè sale under the order of the probate cpurt was made. 
Hé bought at the sale, It was cohfltmed. The'adlninistrator con- 
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veyed the land to the purchaser on his pajment of the purchase 
money, with which Walling's claim was paid. The widow brought 
trespass for the whole tract. The trial court gare judgment 
against her, and she appealed. In the suprême court the case 
was reversed, on a question of procédure. The purchaser at the 
probate sale was held to hâve acquired no title to the land by his 
purchase, but to hâve become subrogated to the right of Walling, 
by the payment to him of the purchase money. The court pointed 
out the correct procédure to hâve his rights enf orced, and said : 

"If this course should be taken, and It sbould be (onnd necessary to sell 
the land to pay the balance of the purchase money, the surplus of one hun- 
dred and seven acres in excess of thé homestead should be sold flrst, and 
the déficit, If any, should be made up by a sale of a sufficient quantity, or 
the whole, If necessary, of the two hundred acres, if it Is not otherwise pald." 

The case of Pridgen v. Warn, 79 Tex. 588, 15 S. W. 559, I hâve 
studied with care. To give an adéquate analysis of it would 
involve irksome détail. I insist that it is not authority for the 
décision of the court in Ivory v. Kennedy. "AH pretended sales of 
the homestead involving any condition of defeasance shall be 
void," and "no mortgage, trust deed, or other lien on the home- 
stead shall ever be valid, • * * whether such mortgage or 
trust deed or other lien shall hâve been created by the husband 
alone or together with his wife," — is the mandate of the constitution. 
Eeal sales of the homestead, made in the manner prescribed by law, 
will, like mortgages on the separate property of the wife to secure 
the debts of the husband, be closely scrutinized; and they must be 
free from symptoms of fraud, coercion, or undue influence, but 
within the conditions of good faith they are not discouraged. 
Where a fraud is practiced on the wife by others whom she trusted, 
and the purchaser is willfuUy blind, in order that he may profit by 
it, he is as guilty as those who perpetrated the fraud. If, before 
signing and acknowledging the deed, she was made to believe that 
thèse acts were a mère matter of form, and not binding on her 
or on her home, of which the creditor had knowledge or should 
hâve taken notice, the wife will not be bound. Shelby v. Burtis, 
18 Tex. 645; Pierce v. Fort, 60 Tex. 464. 

In the case of Hurt v. Oooper, 63 Tex. 362, it was claimed in the 
answers that the lots on which the trust deed was given by Cooper 
were conveyed by Catherine and Thomas D. Gilbert and his wife 
to Cooper for the sole purpose of procuring a note in the form of 
a purchase-money note, on which appellant was willing to lend 
money, and that in fact Cooper made the note and accepted the 
deed solely for the accommodation of the Gilberts, who, as between 
themselves and Cooper, were the real debtors and also the owners 
of the lots, which, in accordance with the original understanding 
between them, he soon afterwards reconveyed. The évidence 
showed that, as between the Grilberts and Cooper, such was the real 
nature of the transaction. The answer further alleged that Hurt 
had timely notice. The court says: 

"If he had such notice, then he could not rely upon the deed from the 6il- 
berts to Cooper for the divestlture of such homestead rights as the former 
bad in lot 11, block 143, for he would stand chargea with notice that Cooper 
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lj,çli^ tte, tegj^l tltle to(,tlae loi; Ip-,friM^ for the GUberts; fUKj the trust deed 
by;Bim, Jippaiieiitiy màdé to sei^iiré the purchase money foç the lot, could 
ndïUâTë'any iftirther effect towêcfds the dlvestlture of the homestead right 
thaiE rswiiild. stich a deôdhad It beeû' éxecuted by the Gilbérts ' dlrectly. If, 
hpsveyeiV"Hurt had no notlqe Qf*the nature or purpose 6f the conveyance 
trpm tiii,e Gilbérts to Cooper, th^^i .he might rely iipon that deed for the 
dlf^Urore of the tltié to the lofe jand the conséquent dlvestlture of any 
hoineâiaffl 'rlght the Gilbérts may liave had thereiti, and It would be subject 
to saléita'satlsfy his debt eontractëd In good faith on what appeared to 
be thet reai ttitle of Cooper, which would pasp through a sale made under 

thé trust (îf&à,',', ■;■■.■',-:;• 

In (tbe -ease of MortgageGoIi vMîorton, 71 Tex. 683, 10 S. W. 301, 
in which; the #ife had sigûeâ thê application for the loah, a vpritten 
deSignàtioÉ Ôf honiestead, aiid' t*«^9 mortgages or dèeds of trust, and 
aGknowleclged them:tjefore the proper ofScer, the suprême court, 
afterrecitlug the évidence, says,: 

"It ib aifficiàjlt to at^acti the term. ?fraudulent' to her passive submission to 
the sér{è§ «f acts dïctàtfed and teqtilrèd to perfect the loan for the husband 
by the ageûïof the Company." ' ' , 

And, af âin, in the came casjB, tte court says; 

"As tite constitution ^^jiounces as Invalid ail liens upon the homestead save 
for pui«6hâ^ë'money 6* for inipcovelnents made thereon, whether created by 
the hnsbantl aloné or together -With his wlfe (article 16, § 50), the holder 
cannot ,?^iy upon suéh mortgage or trust deed attempting to give a lien. 
The pfiyy acknowledgment of the wlfe does not cure the invalldity of a 
trust idîeé^.for a loan ppon the ^wnjœtead. The estoppel, thereforé, must 
be iriade'otiit by proof Of fèicts oUtélde the instrument itself. It cannot 
directly of by its récitals bind the h6ttlestead." 

The Casé pf Heid«inheimer Tt. gteWart, 65 Tex. 321, is this: The 
appellanïs|i p indorsees of otfe, A^ brought suit against 

Stewart 'jtë riecovep tîié am a negotiable promissory note 

executeâ iBj^ Ste^v'jâ.rtJ and to foreclose a lien on a certain tract of 
land ré'tâî^ed as Security for the note in a deed from Alexander to 
Ste-v^art fô^ the Iati(^. At thï^time of aud for some time before the 
exectiti6h''ôf this àotç, the Ifindin question was the homestead of 
Steiwart, wîio was a inàrri^d man. He was indebted to Alexander 
on open aCcount. To secùre this debt, Stewart and wife conveyed 
the land by proper deed, with full warranty, to Alexander, who, 
on the same day, by like deed, reconveyed the land to Stewart, tak- 
ing ttic'jiiote sued on, and retaining vendor's lien to secure the 
note. Ali this wasi done in pùrsuance of a distinct understanding 
between the parties? and in order to conceal the true character of 
the transaction -«fliich was to secure the pre-existing debt. The 
court sàj5^fi(r,|:, , ' .,' "; 

"If the .çwnersofjthei homestead aimulate a transaction In which a nego- 
tiable notfe wcfuid lié l'ècured by a valid and meritorious lie^ on the exempt 
estate, âttd thèit artifice succeeds In imposing Upon an Innocent party, they 
are estoppéa from denying the truth of thelr solemn statemeilts, and cannot 
be permltted tq provei that a lien thedr acts dëclared to bé valid is void be- 
cause titjéir acts wepe faJse. ThS constitution. prohibits liens on the home- 
stead except for ptircha^e money, and Improyements. The lien asserted by 
appellant' was ^ fbr" purchase moiàey, if the transaction wâs genuine, and 
appellees are estopped as against appellant fr6m proving fhàt it was other- 
wise. Appellajçit had no constructive notice of the fact that the deeds were 
inten^ed to, çyade» ,Ôi.ei law, J^or^ If tiiie transactions had been as recited, the 
note would hâve be^P.^eured by a valid lien.> .That thëre was no actual no- 
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tice, which might hâve arisen from the date of the deeds, the considération, 
and registration (Gaston v. Dashleld, 55 Tex. 508), was stlpulated between 
the parties in the court below." 

In this connection it may be noticed that in Texas the husband 
not only bas control and exclusive power of disposition of bis sep- 
arate estate, but, pending the marriage, bas like control and power 
of disposition of tbe community property and exclusive manage- 
ment of the wife's separate estate, and, with exceptions not neces- 
sary to notice, is a necessary party to ail litigation for or against ber, 
which, as a raie, is prosecuted or defended on ber bebalf under bis 
direction; hence, doubtless, tbe stipulation as to notice which con- 
trolled this Heidenheimer Case. 

What is tbe case before us? On February 24, 1893, the appel- 
lant exbibited its bill in the circuit court of the United States 
against Ferdinand Ganzer, his wife, Hélène Ganzer, and others, not 
now material to mention. Tbje bill showed that appellant is a 
corporation organized under the laws of England, and that the de- 
fendants just named are husband and wife, citizens of Texas, and in- 
habitants of the district where tbe suit was brought. It charges 
that Ferdinand Ganzer had on the 9tb day of April, 1889, prepared 
his written application, addressed to the complainant, in which be 
solicited a loan of $4,200 for the term of three years, proffering as 
security lots 1, 2, 3, 4, 5, 6, and 7, in block 847 ot Ganzer's addition 
to tbe city of Dallas, which he represented to be free from incum- 
brance, except |2,200, which was, to be paid out of tbis loan. That 
he occupied no part of tbe same as bis homestead, but occupied lot 
8 in said block as bis homestead, which lot 8, with its improvements, 
was worth |8,000. That on 17tb of April, 1889, Ganzer and wife 
executed and flled for record tbeir désignation of their homestead, 
designating the lot number 8, wbicb was then and there actually 
occupied by tbem as their homestead. That on the faith of the 
récitals in the application, and on the faith of this désignation of 
homestead and of their actual occupancy, and of the récitals in a 
deed of trust that day given by défendants, complainant made the 
loan asked, taking the deed of trust and a note for |4,200, at three 
years, with six interest coupons to cover semiannual interest. That 
the principal note and tbe three last maturing of tbe interest cou- 
pons are overdue and unpaid. It then declared on this provision in 
tbe deed of trust: 

"That the herein-described property is not our homestead. That the 
principal note secured by this deed of trust is given partly for and in lieu 
of two certain notes executed by J. H. Eberhart to F. Ganzer, both dated the 
16th day of November, 1888, one for the sum of $1,200, due 3 years after date, 
and the other for the sum of $1,000, due 5 years after date, both notes bearing 
mterest at the rate of ten per centum per annum. Said notes were glvei? 
for part of the purchase price of the lands herein conveyed, to secure which 
notes the vendor's lien was specially retained. The note secured by this 
deed of trust Is Intended in paxt as an extension of said vendor's lien notes, 
which, with Interest accrued thereon, hâve been paid ofE for me, the said 
Ferdinand Ganzer, and at my spécial instance and request, by the Western 
Mortgage and Investment Company, Limited, with the express understand- 
ing and agreement that said Co. is thereby subrogated to ail the rights of 
the said Ferdinand Ganzer under said vendor's lien to the extent of the 
sum so paid by the said Co. for principal and interest of said vendor's lien 
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notes. That .■sye yflïl pay the B»id notes and Interest thereon as the same 
heçomes due and, payable. Tbait ?ye hâve a good and perfect tltle In fee 
simple to the said lands, and hâve the right to convey the same to the sald 
James B. Simpson, trustée." , 

— Tbat the note for |4,200 wfis intended in part as an extension 
of said vendor's lien notes, which were fully paid off, with the 
«xpress understanding and agreement that complainant was there- 
bj subrogated to ail the rights, légal and équitable, of said Ganzer. 
The bill praya subpoena to défendants requiring them to answer 
(without waiving oath to the same), for judgment for principal and 
interest, for foreclosure of the lien and decree of sale of the prem- 
ises described in the deed of trust, to satisfy its debt and costs. 
The défendant Ferdinand G-anzer answered that he was indebted 
on the $4,200 note, principal and interest. That he is, and was at 
and long before the time of making said note and deed of trust, 
a married man. That, at the time and long before the exécution 
of the same, he and his wife owned, occupied, and used the whole 
of the premises as their homestead, which the agent of complainant, 
who negotiated the loan, well knew. That about the 14th of No- 
vember, 1888, he applied to James B. Simpson for a loan of money; 
and that Simpson, as agent of complainant, stated that he would 
make the loan for complainant, but requested respondent to comply 
with certain forms in relation to his homestead property, which 
he distinctly stated could not be held as security for the loan, but 
that as a form only he wished it He advised that a plat of re- 
spondent's homestead, theh actually occupied and used for home- 
stead purposes, be made and recorded as an addition to East 
Dallas. That this was made on the 14th of NoTember, and filed 
for record on the 15th November, 1888, dividing the homestead 
into eight lots, numbered from 1 to 8. The lots from 1 to 7 in- 
cluded respondent's stable, cow house, chicken house, laundry, and 
gard.en, then and erer since in actual use as the homestead of re- 
spondent. That Simpson named this "Ganzer's Addition to the 
City of East Dallas." That it was not inade with a view to a sale 
of any part of the property, but a part of the transaction upon 
which Simpson proposed to proceed as follows: He directed re- 
spondent to sélect some friëhd to whom a simulated conveyance of 
lots from 1 to 7 might be made, to be canceled or the lots to be 
reconyeyed to respondent's wife, if desired, as soon as the loan 
should be obtained. Eespondent suggested a laborer boarding 
with him, named' J. H. Ebèrharfc, who had no means to purchase 
the property, as . Simpson well knew. That Simpson prepared 
a. deed to Eberhart for lots from 1 to 7, reciting a considération 
of |5,200,— 13,000 cash, and the two notes, one for $1,200, and one 
for f 1,000, referred to in the bill. That in fact nothihg was paid 
or intended to be pàid, and Simpson advised that nothing need ever 
be paid on account of thèse formalities. He was willing, as the 
représentative of complainant, to loan the money, and did loan it, 
on the Personal responsibility of respondent; but, to préserve 
unifprmity in his mode of proceeding, desired, as he stated and led 
respondent to believe, only the form of a conveyance, which should 
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in no way bind the lots. Thèse papers were executed — fixe notes 
by Eberhart and the deed by respondent and wife — on îîovember 
16, 1888, and were duly recorded. At the same time Simpson 
took a deed of trust to himself, as trustée, with power of sale 
from Eberhart on the same lots, ostensibly to secure the payment 
of the $1,200 and the fl,000 notes. Thèse notes he retained, and, 
although they were afterwards settled, they hâve never been de- 
livered to respondent. That on the 17th of April, 1889, Simpson, 
for complainant, devised a method of payment of the two notes for 
$1,200 and |1,000, and for that purpose he agreed to make for com- 
plainant a further loan to respondent, to secure which he prepared 
the mortgage and trust deed and note with coupons declared on 
în this case, ail of which were executed, — the notes by respondent, 
and the deed of trust by him and wife. About this time, Simpson 
procured respondent and wife to sign a statement that lot 8, on 
the plat, was their homestead. The respondent Hélène Granzer 
adopts her husband's answer, and further says that she signed the 
trust deed upon the express understanding and agreement that it 
should not aflect the title to her homestead, and that complainant, 
through its agent, had full knowledge of her homestead rights at 
and before any and ail the transactions detailed in the bill and in 
the answer of Ferdinand Ganzer. The complainant put in évi- 
dence the application, in prînt and in writing, for the |4,200 loan. 
This application is not signed by the wife, Hélène Ganzer. It is 
not swom to by Ferdinand Ganzer. It is made on a printed blank 
form, twin to the la test improved édition of such corporation litera- 
ture, with which the légal profession and the courts hâve become 
so familiar that they may take notice, as matter of common knowl- 
edge, of the labyrinthine intricacies of marginal directions, alter- 
native statements, mostly printed in small type, in crowded lines, 
and the confusion of short and narrow blank spaces, which any 
one who bas had the beneût of actual expérience in iilling out in 
his own behalf knows are apt to mislead and deceive even the 
elect. This one, like the whole brood, bas those statements in 
référence to homestead which provoked the Texas suprême court 
to indulge in this sarcasm: 

. "The wonder is that the borrower was not required to make, and dld not 
make, a further statement that no agent or offlcer of appellant had capacity 
to know that land owned and occnpied by a husband with his wife as their 
sole place of résidence was their homestead." Loan Oo. v. Blalock, 76 Tex. 
85, 13 S. W. 12. 

■ Some of its features may help us further on. It values lot No. 
8, with its improvements, designated as the homestead, at f8,000. 
It values lots 1 to 7, proposed for security, with improvements 
thereon, at $11,000. The appellant's witness Hodge was employed 
by appellant and paid by appellant to inspect and appraise this 
proposed security. He did inspect it, for he so testiiies, and this 
application was filled out, he says, "by my partner, Mr. Hoya, under 
my direction, and Mr. Ganzer. Mr. Ganzer furnished the data 
for the application, and signed it, and I signed the appraisement 
attached to the application. This was sent to the complainant at 



666 



rBa>ERA,L REfSQRTEB, Vol. 63. 



Kansas Gity, and the applicatit^i )vas approved and tbe'loaH made.'* 
ThiB witnèss waè.6rl yearsoM/ 'aad the proprietor of the leading 
hôtel iïi the ci1yr:of Dallas, and Veittgaged also in real estate and 
loan business, at'the time he testffleâ, and was so engaged at the 
time thèse transactions weïe had* .-.la. his report of appraisement, 
he values lots 1 to 7, with improvemeoits, at $11,000, and says that, 
in hia bést judgmeni, they woûld sell at forced sale, at that time, 
for 18^000 cash; that he had acqui^ed the following information 
respecting the ppoposed security ànd boprower: 

"Borrower Is O. K., and enjoys a very good; réputation. Gooslder secUrity 
A No. 1. The statements made In , th^fforegoing report are made on my 
hoi!^or, and eipbody nuf opinions on sald\property as an expert judge of real 
property values In thè City of Dallas. 

"Datéd thiS 12th day of April. 1889. 

"ISigned] A. L. Hodge, Appraisçr." 

Both (janzer and t?ife had Mnôwû Simpsoii for a number of years;^ 
had boûgbï â part of Iheir honiefitead from him. Ganizer hâd had 
several business tr^hsactipns t^ilïi Sithpson, and allèges in his 
answeir and testifles that Simpisôn thproughly knew the property, 
its continuons use a^ Ganzer âM Ms wife as their homestead, his 
business relations jlhdfinanclàléondition, and that he hâd no occa- 
sion to make, and did not maie, any représentations or give any 
data to Simpsbii; or^ to HodgCj tvhO acted in connection with 
Simpson, in the tûatter of thiè Idân. Appellant also put in évi- 
dence the recorded plat of Ganzer's addition to the city of Eaat 
Dallas, as follows: 




— Also the recorded désignation by Ganzer and wife of their home- 
stead; the principal note, tvith three iûterest coupons attached, 
for the 14,200 loàn; the deed of trust to secure them, the deed 
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of tirust and note ail bearing date Àlprii 17, 1889; the two Eber 
liart notes, of date November 16, 1888; and tbe dépositions of 
Simpson and Hodge. The responderits made suçh ample proof in 
support of their plea that the whole propërty Was in fact bome- 
stead, and was at the time of its désignation as such of less value 
than |5,000, that in this court the appellant does not claim that 
the property is bound beyond the amôunt of tlie sihïtilated purchase 
mbtiey notes. 

There is not a syllable of proof that the wife, Hëlenê Ganzer, did 
or said anything in connection with this Eberhart transaction 
further than the signing and ac^nowledging' her éxecution of 
the deed to Eberhart. This she clàims to hâve done under the 
express understandihg that it was not to affëct her titlé to her 
home, and her claim in this respect seems to be conceded, and ap- 
pears to be abundantly proved. "If the husband or any really free 
agent had stated that his signature was merely a matter of foim, 
not intènded to be binding, it would hâve had thé effect to give, if 
possible,' additional force to his acts. His stajtemeht would be 
regarded as a confession of fraudulènt design. Such imputation 
-cannot, hpwever, be made againstthe wife, whb is supposed to be 
not well informed of her rights or the eifect of her acts." Shelby 
V. iîurtis, supra. It is clear that she is not bound by the act 
itself (Simpson knowing ail the facts), and cannot become bound 
unless she, and not another, her husband, Eberhart or Simpson, or 
ail three, perpetrated a fraud. Where such an Issue is to be found 
by the jury, the charges should limit the inquiry to the acts of the 
wife (Mortgage Co. v. Norton, supra); and the chancelier, sitting in 
equity, must observe the rule which as a judge, sitting at law, he 
would give to the jury. It may be permitted to repeat from the 
case last cited: 

"It Is diflicult to attach the term 'fraudulènt' to her passive submîssion 
[even if it had been] to a séries of acts dictated and required to perfect the 
loan for the husband by the agent of the company." 

Moreover, in this case it is not the déclaration of the wife that she 
makes the deed as a matter of form, and is not bound by it, nor is 
it the déclaration of the husband, with whom she joins in making 
the deed, but it is the statement and express agreement of Simpson, 
the man for whom the deed to Eberhart iS being executed and 
delivered, and to whom Eberhart's deed of trust is being delivered, 
and from whom Ganzer is getting the money. May she not plead 
and testify to and prove this without being charged with conspir- 
acy to commit fraud, with the actual perpétration of fraud, and 
when fully proved, as it is, will she be bound? And the subject- 
matter being "homestead, if she is not bound, will the husband be 
bound? Inge v. Gain, 65 Tex. 79. There is on the Eberhart 
notes not even a pencil mémorandum to show that thèse notes were 
ever the property of the Scottish- American Mortgage Company. 
On their face they are payable to the order of Ferdinand Ganzer, 
at the office of Simpson & Huffman, Dallas, Tex. On the back they 
are indorsed in blank, "Ferd. Ganzer;" only this, and nothing more 
That company is not mentioned in connection with this simulated 
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iinpaîd pnrclitase mpney jp Qanzer's application to the appellant 
f or the $4,200 loa% The Scottish-Anierican Mortgage Company 
is not named in tb^^dç^ of trust in connection with tlie paying 
offi qf thèse Elîerhaç^ notes; and it; is to be remàrlïed that Ganzer, 
inî giying a deed o| triist on his own property, dpes not covenant 
thjBt his çreditor, wl^q has paid ofl a debt which is held against 
ôa^^^F. and hi^Iand) 1^1311 be ^ubrog^ted to ail thp rights of the 
holdiCT ôf said notes and lien, but the stipulation is that it shall 
be Bubrogated to ail th^ rights of the debtor himself, the said Ferdi- 
nand O^nzeF. , : i 

The name of the Scpttish- American Mortgage Company is not 
mentioi^ed in any of the pleadings of the complainant or of the re- 
sppQdents. Itis not mentioned in any of the dirpct or cross inter- 
rpgatprips propounded tP the respondents' wit^iesses, or in any of 
the answers in their dépositions, which were filed in the court below 
on Ociober 31, 1893. It js not mentioned in any of the interroga- 
tories pjî cross interrogatories propounded to the appellant's wit- 
ne^es after the rpspondents' answers and their dépositions and the 
depositîpns of their witsnepses were ail filed in the court below. 
It ia as plear as the sun, that up to this time the connection of the 
Scottish- American Mortgage Company with thèse Eberhart notes 
was utterly unknown to the vétéran solicitors of the appellant. 
In the answer of James B. Simpson, taken 7tb December, 1893, 
to one of the interrogatories propounded by the appellant, appear 
thèse words: "I boaght them [the Eberhart not^i?] for the Scottish- 
American Mortgage Company, Limited, of Edinburgh, Scotland." 
In ail the pleadings and in ail the évidence there is no. other men- 
tion of or référence to that company. There is no other proof that 
such a company exists, or where it has a local habitation, or what 
relation Simpson then or ever sustained to it, or that it had in 
Texas or elsewhere any représentative, employé, agent, officer, or 
constituent other than James B. Simpson. Not only so. It is 
fully proved that Simpson was connected with the appellant from 
1884 till 1891; that the money for the $4,200 loan made G-anzer 
was forwarded to Simpson through the bank of Flippen, Adoue, 
and Lobit; that Simpson let Ganzer hâve about |1,800 of that 
money, and retained the balance, to meet his commissions and 
charges (for the loan was net to the appellant company), and to pay 
the Eberhart potes; but there is no whisper of évidence or testi- 
mony by or from Simpson, or any other source, that any money on 
this account— the Eberhart notes--was ever paid to the Scottish- 
American Mortgage Company, or to any one else, except to James 
B. Simpson, who knew their simulated character. Ganzer's writ- 
ten application for the |4,200 is dated and was made April 9, waa 
approved April 15, and the loan was to date from April 17, 1889. 
The notes and deed of trust given to secure it bear date April 17, 
1889. The deed of trust was not acknowledged and deliverèd tUl 
May 6, 1889. The date of its flling for record does not appear. 
The deed from Eberhart and wife conveying the premises to Hélène 
Ganzer, though dated April 28, was not completed by the taking 
of the wife's acknowledgment till May 7, 1889, on which day it was 
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filed for record. Ail of thèse instruments were doubtless of record 
before any of the money of this $4,200 loan passed. The instruments 
ordinarily might be considered contemporaneons, notwithstanding 
the order of their dates, or of their actual exécution and record. 
But is the order of their dates, actual exécution, and record not 
pregnant with notice to the appellant? Soon after the exécution 
and record of Eberhart's deed, he applied to Simpson for the sur- 
render of the $1,200 aud $1,000 notes. Simpson said the notes hâd 
not retumed from Scotland, which was literally true, for the notes 
had never gone to Scotland, and hence had not retumed. Eber- 
hart demanded a writing showing that the notes had been paid, 
and Simpson gave Eberhart this certificate: 

"Dallas, Texas, May 13th, 1889. 
"This is to certify that the two J. H. Eberhart notes— one for $1,000, dated 
Nov. 16th, 1888, and due 5 years after date, and the other for $1,200, of 
8aine date, and due 3 years after date— hâve been paid ofE and fuUy satisfled 
of this date. Thèse notes are in Europe at présent, but, when they are re- 
tumed, I agrée to b^d them over to Mr. Eberhart 

"For James B. Simpson, 
"Dick Ritchle." 

This certificate was made, executed, and delivered to Eberhart, 
in Simpson's présence, by his direction and dictation. Does it not 
deserve especial notice that this certificate does not name the 
Scottish- American Mortgage Company as the holder, to whom pay- 
ment of thèse notes had been made, or as the party thereby agreeing 
and bound to hand them over to Mr. Eberhart? It does not even 
mention Scotland. It does not purport to be given by Simpson for 
or on behalf of any other person, natural or incorporated, who had 
been the innocent holder and owner of thèse notes. It is given 
by James B. Simpson, purporting on its face to be only for him 
and on his own behalf. The fact that Eberhart was willing to 
receive it, and did receive it, in this shape, shows convincingly that 
he had no suspicion, as he had no reason to suspect, that Simpson 
was acting in this matter for an undisclosed principal. 

Is the appellant not chargeable with knowledge that the dealing 
with Eberhart was only a simulated sale? The deed to him stood 
on the record. His deed of trust to Simpson stood with it. No 
deed from him to Ganzer, or to Ganzer's wife, or to any other per- 
son, appeared there or had been made when Ganzer, in possession 
of the premises, using ail of the same as his homestead, did, in a 
writing dated and duly signed by him April 9, 1889, with the at- 
tached report of A. L. Hodge, dated April 13th, forwarded to Paul 
Philips, the gênerai manager at Kansas City, by James B. Simpson, 
and examined and approved by the gênerai manager, April 15, 1889, 
give the express notice in thèse plainly-printed words: "The title 
to the above property is yested in fee simple in the undersigned." 
If this does not charge the appellant with knowledge, it might be 
very interesting to learn how notice can be got to the mind of Simp- 
son's principal. The appellant nowhere, in its pleadings or in the 
proof it offers, seeks to charge Simpson with f raud. It is clear that 
he coinmitted no fraud on the appellant. He fell into an error of 
law, — an error persisted in by the appellant until the final action 
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of the courl: tiplow was had on this caSé. ' Sitopson beîié^éé aàd 
Hodge belieyfeli that the plàtting and recorditoigf''of thé' Gàhzél* aô- 
ditiôn to'tlite tbwà'of East'Ballas, aiïd the recptdïti^bf tlie writteîi 
designatiôii of hioiriestead itisuiù by Gausser g,iid iviféi%érie a conclusive 
abandônmént/of'lots 1 liô t as part oJE their hftaïé^tead, and that, 
therefore and thereafter. flïé husband and •Wiffe coiild bind it by 
their deed,x)f*trtist to tiiin' for the ai)pèlïarit This appears from 
ÎBûdge's ' teatiniony. He . ôays : "The lots in question adjbin the 
homestead'of-'Gànzer, which, as designated iû their instrument in 
writing, âdj'oiii'éd the lots' in question, but confetituted no part of 
same," Asàùimîng that Simpson bought the jl^rhart notes for the 
Sçol:tish- American ]|fortg£^ge Company, and waiving tie question 
,âs tô his rëJHtipïi to that éoinpfny being such as to charge it with 
îhia knowlç:dg%:ijtiS; i!iÔt;!s6 àleif that hë intejiided to pèrpetrate a 
ifraud on itj i isQmzer was in good business and crédit; was, as 
Hodge dè(ïla#«s. on his honw, 0. K. as a borrower; and had im- 
proved real estate of the Val1îte'(Àpril &, 1889) of |19,000, the part of 
wiich then.^iâluèd^at $11,000 would hâve sold at forced sale for 
|8,Q00 cash^ or nearïy threerfpurths of its real value, showing that 
"siich reaj estafè was thëhïn active demand. May not Simpson, 
tvlthout fraud,'^Uve loane'd titiis man $2,200 on hîs personal responsi- 
bility? , Aîé|àming (for thérels no proof) thait Simpson's instruc- 
tixïns fbrbi,(|e'j|{i^ purchayîng'negotiable prdraissory ûoteà not se- 
cured on sumèlefat rëal est^të,' and that, by doing so, he may hâve 
madç 1iiiïi|eïf,%bie to his p^^^^ onlynoproof that 

$imjp^p wî^lj^^t amply solvent, but ail the fair implications from 
thë proof rtéld'd to'show that he wàs good for that ambunt. Before 
the àrst înst|ÏJiinent of semiahnual interest had matured on thèse 
notes, Ganzçi^s half acre 1::!eing tob valuable for a inan in his circum- 
étances to jiplfi the whole of it as a homestead, Simpson induced 
him to,dQ,,|B'itft,the concuçrefl.ce of his wife, what Simpson believed 
effected andfjtpiiclusively evidënced an abandontUeût as homestead 
.pf that pjE^rfofjthe premisès, embraced in lots 1 tb 7, and to borrow 
vOn the part 8Q abandonedi on mbrtgage, to the extent of less than 
40 per cent bf its value. Simpson still had the Eberhart notes. 
He never parted vi^ith thëm from the day bf their exécution till 
about the time bf thë institution of this suit, when he delivered them 
tQ, the solicitbrs , of thë appëllaht. They were to be paid out of 
this new loan, and this new jban was seçured by a valid mortgage, 
if Simpson was not in ei^rbr as to thèse acts of Ganzer and wife 
cpnclusively^hbwing an abahflonment of that part of their home- 
stead. 
^ î From the pleadîngs and proof in this case, it is clear that Ferdi- 
nand Ganzer did not knpw, and had not the least ground to sus- 
pect, that. S^nfipson was rëpr^seUting two différent mortgage com- 
paniës in the, JHfa^^ pf thç two loans. It jS true that Ganzer 
.pnew that Sii]g^]^bn was representing the alppellant in loaning 
money in Dallas, and hè avers and testifled that Simpson expfessed 
himself willing, as such représentative; to let Ganzer haVe the first 
loan on his pèrsonjal crédit, and wished the Eberhart papers for 
the sake of form; but it is manifest that Ganzer cohsidered that 
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Simpfeon was the real party. Ganzer and his wife are plain Ger- 
mans, born in the fatherland, taught to read and write in their 
native language. On reaching adult years, they intermarry, and 
begin life in Dallas county, Tex., not in the city. They hare no 
children, The husband has leamed to read and write English; 
the wife learned to read English, but not to write it. By 1883, 
having lived then in Dallas county 10 years, they were able to buy 
a part of the half acre that now constitutes. their homestead. It 
had no house on it, and they had not then the means to pay for 
erecting a dwelling house on it; but it was purchased for a home 
place, and, as soon as practicable, they commenced improving it 
for that purpose, erecting flrst stables and cowhouse and an out- 
house used as a washhouse; and in 1886 they were able to build, 
and did erect, a house thereon for their dwelling, which they then 
commenced and still continue to use as their dwelling. The flrst 
part of this half-acre lot was âcquired October 2, 1883; the last 
part, March 8, 1888; and at the cost for the whole of about |1,- 
200. They had both known James B. Simpson for a number 
of years. A part of their home lot was purchased f rom Simpson. 
He was a practicing attorney, of expérience and skill, engaged 
also and largely in the business of loaning money. To them he 
was the great lawyer, with untold wealth to lend; and he was 
held by them in that honor which, in their native land, honest yeo- 
men accord to worthy eminent men. The rest of this picture pre- 
sented by the record has already been drawn. 

In this investigation the effort has been to soalf the mind with 
the record, eliminating color. In the opening of this opinion, référ- 
ence was made to the office and effect of perspective. It may now 
be permitted to suggest that the view of this case taken by the 
majority of this court illustrâtes the power and value of perspective. 
It is respectfuUy submitted that the distinction drawn in the opin- 
ion of the court by which the corporation claimed to be the princi- 
pal in the purchase of the Eberhart notes by Simpson is to escape 
from being charged with his knowledge flnds no support in the 
opinion of the suprême court in the Distilled Spirits Case, 11 Wall. 
367. The citations from the American & English Encyclopedia of 
Law are not accessible at this writing, but do not seem to require 
notice. The distinction drawn by the majority of the court in this 
case may rest on a refinement in casuistry fit to bave exercised the 
fancy of the schoolmen, but one which the judgment of a superior 
court, charged to administer the Texas homestead exemption law, 
should reject Much of the money-seeking investment on mort- 
gage security in Texas is owned by aliens or by citizens of other 
States. It is now the vogue there, as elsewhere, to efïect such 
investments through mortgage companies. Citizens of that state 
desiring to invest money there on such security will bave easy oppor- 
tunity, of which they will not be slow to avail themselves, to make 
their investments through incorporated mortgage companies, cre- 
ated by or under the laws of some foreign counti7 or of some other 
state of this Union. If the views expressed in the opinion of the 
court in this case are to become its settled doctrine, the United 
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States courts in Texas will enjoy a monopoly of ail sîmilar snîts în 
which the matter involved is of value suflacient to support their 
jurisdîctioû. Cases like iTôry t; Kennedy, 6 0. 0. A. 371, 57 Fed. 
340, may not bccur so often, but cases like this will abound. The 
evil intended to be excluded is the object of the tempter's arts, and 
aubjectsinot proof agaiUSt his beguiling wiles will be charmed into 
the sUàré;' The barriér ôf the constitution will be withdrawn, for 
the doctrine of notice^ as béld and applied in this case, will prac- 
tically «exempt lncorpoft,ted nïOrtgage companies from the opera- 
ation of that organic law. 



TJNITBD STATES v. DUELACHBE. 
(Circuit Court, S. D. New ïorlc. October 1, 1894.) 

Clbbk ov Circuit Coukt— -Kight to Hold Office of Commissionbr. 

Sectioti 2, under subdivision "Judicial," of the appropriation act of 
July So, 1894, wliicli pi^oVides tliat "no person wlio liold^ an ofllce thie 
salai^ or annual compenstttlon attaclied to whieli amounts to the sum 
ot $2,500, shall be appolnted to or hold any othér ofla:ce to which com- 
pensation is attached,", ^p., appllep only to offices to which a flxed an- 
nual compensation of at least $2,500 is attached, and does not prevent 
a oleï'l? of the circuit ctfurt from holding the office oï commissloner of 
êuch' c6urt 

ThiS; if?as a pétition to test the question whether under section 2, 
subdivision "Judicial," pf the appropriation act pt 1894, the clerk 
of the circuit court for the southern district of New York could 
hold the office of commissloner of the circuit court in such district. 

Abram J. Rose, for petitioner. 
Wallace McFarlane, U. S. Dist. Atty. 

LACOMBE, Circuit Judge. The section presented for construc- 
tion upon this motion is numbered 2, under the subdivision 
"Judicial" in the appropriation act approved July 31, 1894. The 
clause whose meaning is in dispute is as follows: 

"No person who holds an office the saiary or annual compensation attached 
to which amounts to the sum of two thousand flve hundred dollars shall 
be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law." 

John A. Shields, before whom this proceeding is pending, bas 
held the office pf "commissloner of the circuit court" (section 627, 
Eev. St. U. S.) in this district for many years. He has also, since 
May 1, 1888, been the clerk of this court. That it is eminently dé- 
sirable for lawyers, litigants, and ail persons interested, including 
the local représentatives of the administrative branches of the 
govemmént, that the clerk of this circuit court should also be a 
commissloner thereof, is a self-evident propositipn to any one who 
is familiar with the character, extent, and conditions of the business 
transacted hère. That prior to the passage of the act there was no 
légal objection to the same person holding both offices and receiv- 
ing the fées eamed by discharging the functions of both is settled 
by authority, V. S. v. McCandless, 147 U. S. 692, 13 Sup. Ct. 465. To 
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neither oflSce is a salary attached. The compensation receired 
is by a separate fee for each separate officiai act The only ques- 
tion hère presented is, "Has this section of the appropriation act 
changea the law?" In my opinion, it has not. The phrase, "an 
office the salary or annual compensation attached to which amounts 
to the sum of two thousand flve hundred dollars," plainly imports 
a flxed compensation of at least that amount. The annual com- 
pensation must be determinate, and not merely matter of spécula- 
tion. It will not do to say that because on one particular day 
the fées received amounted to |10 over and above ail expansés, 
and because there are some 300 working days in the year, therefore 
the annual compensation for the current year is |3,000. Nor does 
the act contemplate a shifting compensation, wMch might at one 
time be |2,490 and at another |2,510, thus making the clerk com- 
pétent to hold the office of commissioner on Monday, incompétent on 
Wednesday, and compétent again the ensuing week. That there 
haTe been years when the compensation of the clerk aggregated 
more than |2,500, and that there may hereafter be such years, 
does not establish the fact that the compensation for the current 
year amounts to that sum. No one can know what is to be the 
annual compensation of the clerk for any given fiscal year until 
the year has closed, his accounts hâve been passed at Washington, 
and his personal compensation taxed and allowed by the attorney 
gênerai. Day by day, as his functions are discharged, he 
collects the separate fées allowed for them by law. For ail of thèse 
he renders an account to the government. From the fées thus 
received he retains the amount of "his necessary office expenses, 
including necessary clerk hire," transmitting vouchers for the same 
to be audited by the proper accounting offlcers of the treasury. 
Rev. St. U. S. § 839. Out of the surplus, and ont of that only, is 
he to receive his personal compensation; and it is manifest that if 
for any reason the volume of business done decreases, the fées will, 
in like manner, decrease, and the surplus may be reduced to less 
than |2,500, or may disappear entirely. Moreover, even if the sur- 
plus be over |2,500, the statute does not insUre it to him. Its 
phraseology is, "No clerk * * * of the circuit court shall be 
allowed by the attorney gênerai * * * to retain of the fées 
and émoluments of his office * * * for his personal compensa- 
tion * * * a sum exceeding |3,500 a year." Bev. St. II. S. 
§ 839. This limits the power of the attorney gênerai in one direc- 
tion, but not in the other. He must not allow the clerk more 
than $3,500 a year; he may allow him less. Apparently it is 
within the power of that officer to reduce the salaries of ail clerks 
of circuit courts to f 2,000 at any time; a réduction which may be 
made at the beginning of a fiscal year, or during its course, or at its 
close. The "annual compensation" of a clerk of the circuit court 
is therefore unknown and nnknowable until after the expiration 
of the year, the auditing of his accounts and allowance of his com- 
pensation by the attorney gênerai. When, therefore, the question 
arises whether the incumbent of such office shall be appointed to or 
hold some other office, it is impossible to discover that he is dis- 
v.63F.no.5— 43 
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qpiaUfieâ bécasse he then 'fholde aa ofiSce the salary or annual com- 
pensation attached to which anio^nts to the sum of two thousand 
flve hundred dollars." , 

. It is further contended that ^liie section of the appropriation act 
is prospective pnly, and doeg.not affeçt persons in ofiace when it 
was passed,-r-a proposition which flnds support in People t. Green, 
58 ]S^. Y. 295; but that poinjt need not be hère discussed. Mr. 
Siûelds should proçeed as çommissioner in the case at bar. 



[. ,: FISHBE et al. V. ADAMS et al. . 

i(Circult Court of Appeals, TMrd Circuit October 12, 1894.) 

,,'"',,,' ■■;;, . ' '/' "No. 10. ^. : , 

InSOLTBNT BANKS^-IilABILITIKS t- OBGANIZATION OB' TbuST AND DEPOSIT CoM- 

PAî^T TO Am Bank— FkauD; ON Çqblic. 

The offlcers bf an embàrrasséd bânk organized.a trust and deposit Com- 
pany to "aid the bank iii Ita stniggle for existence." The two institu- 
tloùB had the éame offlcers,' tod dld business in the same building. The 
baoki owned aU the trust çompany's stock, and the deposits and securi- 
ties of the latter were treg.ted as belonging to the bank, and were ab- 
stracted frôm, tlmé to tlme tô meet its necessities. H Ad, that the organi- 
zatl(^n and use niàde of the ttust company was a plaln fraud on the 
publie, and, on the fallurè of both Institutions, the trust company was 
to be treated as a credltor of the bank to the amount of the funds so 
used. 

Appéal frôm the Circuit Court of the United States for the East- 
em District of Pennsyivania, 

Thîs was an action by Josiah E. Adams, receiver of the Penn Saie 
Deposit & Trust Company, and others, against Benjamin F. Fisher, 
as receiver of thé Spring Garden National Bank, and against the 
bank itself, to establish a liabllity on the part of the bank for cer- 
tain funds of the trust and deposit company, which were used for 
its beneflt. The circuit court entered a decree for complainants, 
and respondents appealed. 

John E. Eead; Silas W. Pettit, and H. B. Gill, for appellants. 
il. iÇampton Tbdd, Samuel B. Huey, and Thomas E. Elcock, for 
appellees. 

Before ACHESON, Circuit Jûdge, and BUTLEE and GEEEN, 
District Judges. 

BXITLEE, District Judge. The Spring Garden National Bank 
and the Penn Safe. Deposit & Trust Company were substantially 
one concem. The latter was organized as an adjunct to the former. 
Its stock was owaed by thé bank, held in the names of the bank's 
directsors, its business was conducted in the same building as the 
bank's, and the offieers of each were the sâme. F. W. Kennedy the 
président of both, after describing the manner of organizing the 
trust company and the purposé it was intended to serve, says it 

"Had one purpose, and that was to aid the bank in its struggle for ex- 
istence. There was no other motive. I made use of the trust company as 
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an Instrument tb that eiïd. If It had nôt b<»n for the stringency and the 
carrying ont of this plan of mlHe to receive deposlts in tlie trust company, 
thèse deposlts would hâve been made by thè dlfCerent Individuals in the 
bank, and would now bé ainong the liabllitles of the Bank, and the loans 
transferred would now be' the assets of the bank. ♦ * * . 

"I looked upon It as oné and the same Institution, and also I looked upon 
thèse transfers as a temporary matter, whlch would be undone as soon as 
business resumed its normal condition. It waa a temporary matter to bridge 
over the financial stringency and panic, but the -Keystone Bank f allure and 
Bardsley trouble coming increased the panic, and there was nothlng for 
me to do but to let the bank go down. • » • 

"Q. Then, If I understand you correctly, in deallng with the assets of 
the bank and the assets of the trust company In borrowlng money and receiv- 
ing deposlts, you dealt with them as if they belonged to one and the same 
institution? 

"A. Yes; I clearly did. 

"Q. And that one institution was the national bankî 

"A. ïes. 

"Q. The other being merely an adjunct or instrument? 

"A. Yes." 

From time to time, as the bank's necessities required, the funds 
and securities of the trust company were transferred to the bank, 
80 that when the receiver took possession he found little in its 
vaults. He therefore brought this suit to hâve the bank declared 
responsible for the property so transferred. After testimony had 
been heard the défendant admitted liability for the principal part 
of the claim; whereupon the following decree was entered: 

"And now, November 21, 1893, this cause having been heard on bill an- 
swer and proofs. but upon agreement of counsel as to ail matters hereby 
decreed, except as to so much of this decree as relates to 'note of Francis W. 
Kennedy, dated November 18, 1889, for the sum of $15,000,' and as to this 
latter matter the cause having been. now f ully considered. it is 

"Ordered and decreed that Josiah S. Adams, as receiver of the Penn 
Safe Deposit and Trust Company is a créditer of the Spring Garden Na- 
tional Bank of the City of Philadelphia in the sum of one hundred and sev- 
enty-elght thousand dollars, represented by the following obligations, namely: 

"Note of Nelson F. Evans, dated December 10, 1889, for the sum of $25,000. 

"Note of Van Gunden & Young, dated August 13, 1886, for the sum of 
$3T,50O. 

"Note of Van Gunden & Young, dated January 2, 1891, for the sum of 
$25,000. 

"Note of Francis W. Kennedy, dated April 9, 1891, for the sum of $37,500. 

"Note of Alfred O. Rex, dated October 23, 1890, for the sum of .$37,500. 

"Note of Francis W. Kennedy, dated November 18, 1889, for the sum of 
$15,000; amounting in ail to the sum of one hundred and seventy-eight 
thousand dollars; and it is further 

"Ordered that the plaintifïs shall deliver to the défendant B. F. Fisher, as 
receiver of the Spring Garden National Bank, the above set forth obligations 
together with the following collatéral securities, namely; 465 shares of the 
capital stock of the Delaware and New England Company, which is col- 
latéral to the note of Nelson F. Evans, for $25,500,, and 130 shares of the 
capital stock of the same company which is collatéral securlty to the note 
of Francis W. Kennedy, for $15,000; and it is further 

"Ordered that the following collatéral securlty, namely; 312 shares of the 
capital stock of the Hero Fruit Jar Company, as collatéral security to the 
note of Van Gunden & Young, for $37,500; 312 shares of the capital stock 
of the same company as collatéral security to the note of Francis W. Ken- 
nedy, for $37,500, 312 shares of the capital stock of the same company, which 
is collatéral securlty to the note of Alfred C. Rex, for $37,500, and 280 shares 
of the capital stock of the Delaware and New England Company which is 
collatéral security to the note of Van Gunden & Young, for $25,000, whlch 
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is now In the hands of B, F. Flshçr. as receirer of the Sprlng Garden Na- 
tional Bank, be retalned and appUed })y hlm, as such receiver, 

"And It Is further ordered thàt the sàld J. R. Adams, as receiver as aforesaJd 
Isentltled to participatelna'prô rata distribution of tlie assets of the said Spring 
Garden National Bank of thè City of phlladelphla, and the fëceiver of said 
national bank, wlU pay aod di?tribute accordlngly the amount ascertained 
to be due the Penn Safe Dèposlt and Trust Company by this decree, In addi- 
tloia to the sum of thirty-lCoUr thousandhlne hundred and three and seventy- 
fdtiip one-hundredths dollars; wàich appeared as a deposit to the crédit of the 
Péhn Safe Deposit and ïrjist Comp^my on the books of the Spring Garden 
National Bank, which has'hpen aireàdy proved and dividends paid thereon. 

"Andlt Is further ordered ar^d decreed thàt there is due and owing from the 
Spring Garden National Baii^ of thé.Oity of Philadelphia the sum of two 
bûndireâ'ànd twelve thousakil nine hiihdred and three dollars apd seventy- 
fOuf eént8;-being the total otihe aforèsaid suins of one hundred and seyenty- 
eight tbousand dollars for notes and thirty-four thousand nine hundred and 
three dollars and seventy-four cents for ampunt of debt proved, together 
with Interest from April 9, lèôl, amouùting in ail to the sîim of two hundred 
and forty-four tbousand nine hundred and three dollars and seventy-four 
cents, unto Joslah E, Adams, iis receiver of the Penn Safe Deposit and Trust 
Company, plaintiff." 

Froni this decree ah appeai was taken on behalf of the bank, and 
numei^tis errors were 'assigned. The only one pressed however, 
is that^hich' relates to so much of the decree as renders the bank 
responiible for the abstraction of $15,000 worth of stock deposited 
as seciirity for Kennedy's -worthïess note, in that sum. 

The f âctft respecting this transaction do not differ materially from 
those respecting the othér transactions covered by the decree ; and 
the baiik was justly héld responsible for it. The responsibility 
arises not only ont of the fact that the stock was abstracted by its 
président for its beneflt, and the proceeds applied to its use, but 
.3specially out of the circumstance that it was done in pursuance 
of the bank's scheme in organizing the trust company and its prac- 
tice in dealing with its funds, and that it must therefore be treated 
as having been done with its knowledge and approbation. It is 
onimportant that Kennedy owed the bank money and that the 
amount raised from the stock wàs credited to him. The bank was 
în trouble and the stock was taken for and applied to its relief, in 
pursuance of its design in organizing the trust company and its prac- 
tice in dealing with it. The organization of the company and the 
use made of it was a plain fraud on the public and depositors, for 
the conséquence of which the decree justly makes the bank re- 
sponsible. It is therefore afBrmed. 



AMBEICAN WOODEN-WARB CO. v. STEM et al 

(Circuit Court, S. D. New York. July 14, 1894.) 

Wbits— Sebtick ON Fgheign Cobpokation. 

Service on foreign corporation by serving its secretary while tempo- 
rariiy in the state in attehdance on a fédéral court to testify as a wit- 
ness in a cause to which such corporation was a party, hdd invalid, it 
appearlng that such corporation did no business in the state except sell- 
ing goods through a trarellng salesman, and In one instance buying a 
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stock of goods and selling them through an agent speclally appointe^ 
for that purpose. Good Hope Co. v. Railway Barb-Fencing Co., 22 Fed. 
635, and Golden v. Morning News, 42 Fed. 112, followed, 

This was an action by the American Wooden-Ware Company 
against Arthur Stem and the Oval Wood-Dish Company. Motion to 
vacate service of summons. The papers on this motion disclosed 
substàntially the foUowing state of facts: 

The action was originally commenced in the suprême court for the city 
and county of New York by the service of a summons upon défendant com- 
pany's treasurer whlle temporarlly wlthln the state In attendanee on United 
States court in charge of one of the company's causes, and in expectation of 
testlfying as a witness. Défendant company appeared on motion to vacate 
sald service on the clrcumstances stated, but said motion was denied. There- 
after défendant company removed the cause to the United States circuit 
court, and there renewed the motion upon addltional facts. The papers 
before the court disclosed that prier to the action the défendant company 
had bought in, on exécution sale, a stock of goods belonging to its judgment 
debtor, and sold the same to various customers. In the regular course of 
business, through an agent eepeclally appolnted for that purpose, and resld- 
ing in the state of New York. Also that the défendant company had for 
many years prevlously obtalned In said state orders for its goods through a 
travellng salesman résident in Ohlo, but that the company had no office or 
regular place of business, not did It transact business wlthln the state of 
New York, except as aforesaid. 

Walter D. Edmonds, for défendant company, appearing specially 
for the purpose of the motion, 

Clted Good Hope Co. v. Railway Barb-Fenclng Co., 22 Fed. 635, 637; Golden 
V. Mornîng News, 42 Fed. 112; Atchison v. Morris, 11 Fed. -582; McGlIlln v. 
Claflin, 52 Fed. 657; Ahlhausèr v. Butler, 50 Fed. 705; Bentlif v. Finance 
Corp., 44 Fed. 667. 

Edward Schenck, for complainant 

Clted Bryant v. Thompson, 27 Fed. 881, 883; Duncan v. Gegan, 101 V. S. 
812; Estes v. Belford, 22 Fed. 275; Davis v. Railway Co., 25 Fed. 788; 
Oarrington v. Railroad Co., 9 Blatchf. 468, 469, Fed. Cas. No. 2,448; Swegney 
V. Coffin, 3 Am. Law T. Rep. U. S. Cts. 18, Fed. Cas. No. 13.686; Jones v. 
Andrews, 10 Wall. 327; Pope v. Manufacturing Co., 87 N. Y. 137; Ex parte 
Schollenberger, 96 U. S. 377. 

LACOMBE, Circuit Judge. This case is wlthln the prlnciple of 
Good Hope Co. v. Eailway Barb-Fencing Co., 22 Fed. 635; Golden 
V. Morning News, 42 Fed. 112. Motion to vacate service of procès» 
is granted. 



NIPP et al. V. PAERISH et al. 

(Circuit Court of Appeals, Elghth Circuit. October 8, 1894.) 

No. 448. 

Pleading — Sdfficienct of Answbr- -Action on Quarantï-. 

An answer to a complalnt upon an alleged contract of guaranty, tbough 
loosely and Inartiflclaily drawn, and pleading the evldential instead of 
the ultlmate facts, hdd to be suttlcient. In substance, where the alléga- 
tions and déniais led to the conclusion that It denied that the written con- 
. tract of guaranty was ever completely executed, so that it became an 
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» éxlstlng' agreement, and that It averréd that.thé' lôanfe set forth in the 
-ît V icoBipiaiirt were negOtiated under a condltional guaranty, the terms of 
whlch had not been coinpiied -wlth by tUe plaiatifCs. ■ 

' la-Error to the Circuit Coû*t bf 'the United States for the Dis- 
JUrfôfe^of-Kaiiisas;' , -.-Mi,-- i 

Ben S. Henderson and J. D. Houston, for pUinliffs in error. 
John D^. Ooolc (A. N. Gosàsétt, on the brief), for défendants in 

error.' ' ■ .■■;;^ ; 

éefore OALDWELL, SANBORN,' and ÏHAYER, Circuit Judges. 

^ÂiîpORN, Circuit Judge. The writ of error in this case wa& 
siie4 Qttt to reverse a judgment upon a guaranty alleged to hâve been 
made by J, B. Mpp aaad Charl«8 Goe, the plalntiffs in error, of the 
pajfoient of certain mottgage Ipàns made by DUlwyn Parrish anrî 
Jaiii^ Brpwn Potter, the défendants in error, to certain clients of 
tiie plaintiffs in error. , The défendants in error made the necessary 
ittrisdietional allégations in their complaint, and then averred that 
in 1887 they were engàged in Ibailing money on notes and mortgages 
upoîi"re^; estate in Ka,nsas; tha,t Edward Austin and Charles Tin- 
dal, who formed a copartnership styled Austin & Co., were their 
agents to negotiate such loans, and to take notes, mortgages, and 
guarattties to securéUie loans for them; that on June 1^ 1887, the 
J. B. Nipp Land, Loan & Trust Company, which was a copartnership 
compo^éâ of the plaitatifls in errot*, were engàged in the business of 
solicitihg and obtaining; loans for bbrrowers; that on that day they 
made a written agréeoiént with Austin & Co. to guaranty to them, 
for the beneflt of their principals, the payment of the principal and 
interest of ail mortgage loans negotiated by them through Austin 
& Co-» the guaranty noi; to be considered in default until after de- 
fault for 6 months in payment of the principal, or default for 60 
daysin.the payment of the interest,, and the mortgage bonds, notes, 
and coupons repretenting the jprincipal of any such loan to be 
assigned without rëcourse to them upon payment of the principal, 
interest, and charges upon it in full under the guaranty; that under 
this gnara»ty the plaiijtiffs in error procured varions loans, the 
amounts, t^rufis, ajid securities for which are fully set out, to be 
made by Austin & Co. fçr the défendants in error; that default was 
made in the payraent of principal and interest of each of them more 
than six months before this action was commenced; that the do 
fendants in error offered to às:sign the securities representing them 
to the plaintifEs in error, and demanded payment of the amounts due 
upon them under the guaranty, but they refused to pay. A,de- 
murrer to ; this Gomjdaijit was properly oveçruled. The plaintiff in 
error S. B. Nipp then answere^. In his answer he admits that he 
and his partner signed the written agreement of guaranty pleaded 
in the complaint; but he avers that, at thetime they signed it, there 
was ah ùîïdërstahdii^g and agreement betweèh them and Edward 
Apstin, who procured their signatures, that each individual member 
of tiie copartnerships.of Austin & Co. and thé J. B. Mpp Land, Loan 
& Trust Company should sign the agreement of guaranty, and that 
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it should be inoperative and of no effect until each of them haô 
signed it; that Austin afterwards notifled them that Ma finn could 
not exécute it for some time because Ms partner, Tindal, was m 
London, where he resided; that, before it was executed by eithei- 
Austin or Tindal, they discovered a verbal variance between the 
oral agreement they had made with Austin & Co. and the written 
contract of guaranty, and prevented its exécution, "at which time 
it was understood and considered by ail of said parties that said par- 
cially executed contract was void and of no effect." He then avers 
that after the Ist day of June, 1887, and before the complète negotia- 
tion of any of the loans referred to in the complaint, Austin & Co. 
claimed that there was a misunderstanding on their part of the es- 
tent of the responsibility which the land company would assume as 
guarantors of the loans they might negotiate with Austin & Oo.; 
and on June 29, 1887, the plaintiff in error Charles Coe wrote Austin 
& Co. that the conditions on which thé land company would guar- 
anty such loans were "that upon the failure of any borrower for 
whom the J. B. Nipp Land, Loan & Trust Company had negotiated 
a loan of money from the said Austin & Co. to pay his or tieir in- 
terest or principal when due, after the said Austin & Co. had used 
reasonable diligence in maldng demand of said borower, and after 
failure to pay on demand, as aforesaid, said Austin & Co. were to 
immediately notify the said the J. B. Nipp Land, Loan & Trust Com- 
pany of such failure to pay, and, in addition to such notice, said 
Austin & Co. were to transfer and assign ail bonds or notes, interest 
coupons and ail other papers connected with such loan in default, 
as herein alleged, to the said the J. B. Nipp Land, Loan & Tinist Com- 
pany, such transfer and assignment being for the purpose of collec- 
tion, foreclosure, or such other action as the circumstances of each 
particular case required; that, upon and at the time of, the said 
transfer and assignment, said the J. B. Nipp Land, Loan & Trust 
Company, as évidence of their good faith, were to pay said Austin 
& Co. such sum or sums as were actually due at the time of said 
transfer and assignment and no more." He avers that in the same 
letter he notiâed them that, unless they acceptedthisoffered guaranty 
with the conditions specifled, the land company would at once place 
their business with some other company. He allèges that after they 
received this letter, and with such an understanding of the guaranty 
of the land company as the letter conveyed, Austin & Co. accepted 
the applications of the several borrowers named in the complaint, 
and the land company negotiated the loans and procured the securi- 
ties ; that Austin & Co. hâve failed to give to the land company im- 
médiate notice of the defaults of thèse borrowers as they occurred, 
and hâve failed to trnnsfer and assign to the land company the 
securities as provided in the conditions of the guaranty stated in the 
letter of June 2!)th, and that the real estate which secured thèse 
loans has depreciated in value one-half. There are other allégations 
and déniais in the answer, but none that essentially modify the 
effect of those we hâve recited, or that it is important to consider in 
the ditermination of the question now before us. The défendants 
in error demurred to this answer, on the grounds that it did not 
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state facts sufflcient to constltute a défense ta the Gomplaint, and 
that it was Inçonsistent abd insufficieiat; and the court below sus- 
tained the demurrei^ aad ordered judgment for the défendants in 
errer. This ruling is assigned as error. 

The answer is loosely and inartiflcially dràwn. It pleads the 
eyidential instead ôf the ultimate facts, and no court would make 
Iteeif obnoïious to âny just criticism if it became bewildered and 
lost in the wildemess of itè words. But a carèful examination and 
comparison of its sevèn pages of closely printed allégations and dé- 
niais bas led us to the cofaclusion that it does deny that the written 
contttict of guarànty on which the défendants in error count was 
ever completely executed, so that it became an existing agreement, 
and that it avers that the loans set forth in the complaint were nego- 
tiated under a conditiohal guarànty, the terms of which hâve not 
been complied with by the défendants in error. It goes without 
saying lihat if no contract of guarànty was ever made, or if the con- 
tract of guarànty under which the loans were negotiated contained 
conditioos that were required to be complied with by the défend- 
ants in error or their agents before any liability would attach to 
the plaintiffs in error, and thosè conditions hâve not been complied 
with, the plaintiffs in error hâve à défense to this action. We are 
of the opiaion that the plaintiff in error Mpp bas pleaded such a 
défense, and the judgment is accordingly reversed, and the cause 
remanded, with directions to grant a new triaL 



DUPUT V. DBLAWARE INS. CO. OF PHILADBLPHIA. 
(Circuit Court, W. D. Virginia. September 21, 1894.) 

1. AtrcTioïT— Sai,b of Corpobation'b Rbal Estath-^Manaoeb as Auctionbek. 

Tlie facit tliat Oie auctioneer wlio seUs real estate of a corporation at 
public auction is a stocliholder, director, secretary, treasiu-er, and a gên- 
erai manager of sucli corporation, dœs' not afEect the validlty of tlie sale. 
Keamey v. ïaylor, 15 How. 494, distinguislied. 

2. Same— Fkiob Ageeembht bbtween Auctionbeb and Pcechaseb— Effbct. 

Wtiere the conditions of such sale are that the land shall be paid for 
with stock In such corporation at 80 cents of the par value, an agreement 
by the auctioneer, made before the saje, to let the purchaser hâve sufQcient 
stock to make such payment, does not affeot the validity of the sale. 

. Sale of Real Estate— Statdtb op Frauds. 

8 Code Va, f 2840, which provides that no action shall be brought on a con- 

tract for the sale of real estate unless the contract, or some mémorandum 
or note thereof, is in writing, and signed by the party to be charged there- 
by, or his agent, renders a paroi contract for the sale of real estate voida- 
ble only, and not void. 

4, Pire Insurance— Instjrablb Interest. 

A purchaser in possession of real estate under a paroi contract of sale has 
an insurable interest therein, though the contract provides that the vendee 
shall complète a building thereon wlthin six months, and the title shall 
not pass until such building is completed, and the building burus before 
It is completed; the purchase price belng paid and deed executed after 
the loss occurs, and the loss occurrlng before the expiration of the six 
months. 
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5. Samb— Conditions— Falsb Statbment or Assdbbd's Intehest. 

Where a fire Insurance agent bas full knowledge.of assured's Interest 
in property at the time he Issues a policy on it which misstates assured's 
interest, aad tie issues tlie policy on his own knowledge, witliout any state- 
ment or représentation by the assured, the policy Is not rendered void by 
a condition that it shall be vold if sucb interest be not truly stated. 

6. Same— Vacancy op Pkopektt— Négligence dp Agent. 

In an action on a policy issued on a building not yet completed or fit for 
occupancy, it appeared that a vacancy permit for 30 days was indorsed 
on tbe policy, and defendant's agent promised assured that be would in- 
dorse such a permit on the policy every 30 days until the work of complet- 
ing the building should be commenced, or until assured was otherwise 
notlfied; that after Indorsing such permit twice the agent failed to again 
indorse It at the proper tlme, by inadvertence; and that the property 
burned more than 10 days after the permit expired. 3eld, that the condi- 
tion In the policy declaring it vold if the building remained vacant for 10 
days was waived. 

7. Same— Conditions m Polict— Manner of Pkintino — Statutoet Eequieb- 

MENTS. 

Code Va. § 3252, provides that a failure to perform any condition of an 
insurance policy issued after the statute takes efEect shall not be a valid 
défense to an action on such policy, unless such condition is printed in 
type as large or larger than that known as "long primer," or is written 
with pen and ink in or on the policy. Bdd, that such statute is not in 
conflict with any provision of the constitution of the United States or of 
the State of Virginia, and is valid. 

This was an action in assumpsit by J. A. Dupuy against tlie Dela- 
ware Insurance Company of Philadelphia on a fire insurance policy. 

Scott & Staples, for plaintifE. 
Peatross & Harris, for défendant. 

PAUL, District Judge. This action was originally brought in 
the circuit court of tbe state of Virginia for the county of Franklin, 
and removed into this court upon the pétition of the défendant Com- 
pany; the plaintifE being a citizen and résident of the state of 
Virginia, and the défendant a corporation under the laws of the 
state of Pennsylvania, and having its principal office in that state. 
It is an action of assumpsit brought by the plaintiiï upon a policy 
of insurance issued by the défendant on a dwelling house of the 
plaintiff situate in the city of Roanoke, Va. Its object is to recover 
damages for a loss caused by the destruction of the said dwelling 
house by a iire which occurred on the 14th day of October, 1892. 
By a stipulation between the parties, in writing, it is agreed that 
the issues of f act involved in this cause may be tried and determined 
without the intervention of a jury, a jury being expressly waived, 
and that the flnding of the court upon the facts, whether gênerai 
or spécial, shall hâve the same eflect in this cause as the verdict 
of a jury. 

The évidence, which is voluminous, discloses the case as f oUows : 
On the Ist day of July, 1892, the plaintifE purchased the house and 
lot involved in this action from the Janette Land Company, a cor- 
poration doing business in the city of Roanoke, Va. Several months 
prior to that date the stockholders of the said company, in gênerai 
annual meeting, had passed a resolution directing the gênerai man- 
agers of the company to ofEer for sale to the stockholders two houses 
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in process of érection, with the lots on whicli they are situated, and 
to receive in jpâyment for tHe sâme the stock of the company at 
80 çer cent, of its par value; thë pwchaser to obligate himself to com- 
plète said building or building within six months from the date of 
the sale according to the plans and spécifications on flle with the 
gênerai managers of the company, the company ta retain title to 
the property uhtil this condition had been complied with. In ac- 
cordânce with this resolution. ïhè gênerai managers of the company 
fixed upon July 1, 1892, as tïie time, and the city of Roanoke as 
the place, for the sale of thé two houses and lots mentioned in said 
résolution, and gave notice theréof to the stockholders by circulars 
addressed and mailed to eàch of them; and at this sale the plaintiff, 
being a stockholder in thessaid company, became the purchaser of 
one of the houses and lots mentioned in said resolution, and it is 
the same that is involved in this action. The price bid and agreed 
to be paid by the plaintiff for the property was $6,000, which was 
équivalent to $7,500 in the stock of the company. At the date 
of the sale there had been no scrip issued to the stockholders for the 
stx)ck held by them, but the plaintiff had subscribed for, and paid 
the required" as^çssments on, 37 shares, and had purchased from an- 
other stockholder 2 more shares, and was in fact the owner of 39 
shares of the stock of the company, the par value of which was 
13,900. In ordér to maké up the whole of the amount which he 
bid atnd agreed to pay in the stock of the company for the property, 
the plaintiff purchased of Taliaferro 4 shares, and of W. P. Dupuy, 
plaintiff's brother, enough more to make up the total of |7,500, 
the amount in the stock of the company which the plaintiff bid 
and agreed to pay for the property. There was no writing made 
or signed by the plaintiff as purchaser, and no mémorandum of the 
sale in writing at the time the sale was made. The sale was made 
by way of auction, and took place on the porch of the house sold. 
At the date of the sale the house was insured by the défendant in 
a policy issued by it in f ayor of the Janette Land Company, but, 
this policy having but a day or two to rim, the agent of the défend- 
ant, W. P. Dupuy, immediately after the sale, and before the plain- 
tiff had left the promises of the house where the sale took place, 
solicited from the plaintiff permission to insure the hous« as his 
(the plaintiff's) property, and the plaintiff agreed that the same 
should be done. And thereupon, on the same day, the policy 
formerly îsSued by the défendant to the Janette Land Company on 
the house -was canceled, and a new policy issued on the said house 
to the plaintiff, and for a larger amount than the former policy 
covered. No written application was made or signed by the plain- 
tiff for this policy, and he made no représentation to the défendant 
as to his; title to the property, or his interest in it. W. P. Dupuy, 
of the flrm of Dupuy & Taliaferro, who were the agents of the dé- 
fendant, was the auctioneer who sold the house and lot to the 
plaintiff. He was also a stockholder in the Janette Land Company, 
a director in said company, and its secretary and treasurer. He was 
also a member of the flrm of Dupuy & Taliaferro, who were the 
gênerai managers of the said company. He was fully acquainted 
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with the condition of tlie property, with respect to the title and in- 
terest of parties in it, and especially with the title and interest of 
the Janette Land Company prior to and at the time of the sale, and 
with the interest of the plalntiff in the property at the time he 
insured it. The policy was placed, together with other papers be- 
longing to the plaintifE, in a compartment used by him in the safe 
of Dupuy & Taliaferro, the agents of the défendant. It was i^ever 
seen by the plaintifï until a short time before the flre occurred,' when 
he examined it to ascertain the amount of the Insurance, and the 
character of the roof, as described in the policy, which he did with 
a view of giving some information to a party with whom he was 
endeavoring to negotiate a sale of the property. When this policy 
was issued to the plaintiff, there was attached to it what is called 
a "builder's permit" for the period of 30 days. A few days before 
this builder's permit expired by limitation, the défendant, by its 
same agents, issued to the plaintiiï on this policy what is called a 
"vacancy permit" for the period of 30 days, and agreed to renew 
the same every 30 days until work on the uncompleted house should 
be resumed, or until the plaintiff should be notifled otherwise. 
This vacancy permit was flrst indorsed on the policy on the Ist day 
of August by W. S. Picklen, a clerk in the office of Dupuy & 
Taliaferro, the agents of the défendant, and on the Ist day of Sep- 
tember it was renewed for the period of 80 days. But, in the latter 
part of September, Ficklen left the employment and office of Dupuy 
& Taliferro, the agents of the défendant, and by inadvertence the 
renewal for another 30 days was not indorsed on the policy on the 
Ist of October. ÎSTo notice was given to the plaintiff or to the de- 
fendant by Picklen that such indorsement had not been made. The 
plaintiff and the defendant's agents both supposed that it had been 
made until after the fire occurred. It is f urther shown that on the 
day he purchased the property, and before leaving the premises 
after making the purchase, the plaintiff consulted H. H. Huggins, 
the architect and superintendent of the house, in regard to com- 
pleting the building, and that he, some time after he had made 
the purchase, applied for and obtained the keys of the house, and ac- 
companied a prospective purchaser to and through the house, ex- 
hibiting the same to him, with a view of inducing him to purchase 
it. It is further shown that the sale of the house and lot to the 
plaintiff was reported to the stockholders of the Janette Land 
Company at their next gênerai annual meeting by the gênerai agents 
of the Company, Dupuy & Taliaferro, and that the sale wa.s ratifled 
by the stockholders, and a deed executed, conveying the property 
to the plaintiff. 

The action is defended on the foUowing grounds: First. That 
J. A. Dupuy, the plaintiff, had no insurable interest in the property 
when the policy was issued, and none when the property was 
bumed; that the policy was therefore a wagering policy, and 
void. Second. That the interest of the plaintiff in the property was 
not truly stated, and the character of the property not truly de- 
scribed, when the Insurance was obtained, and that there waj? a 
breach of warranty in this failure, and hence the policy was avoid- 
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ecL; Tliird. That the house was insured only while occupied as a 
dwelling; that permission was only giTen, if at ail, for it to remain 
vacant until Ist of October, 1892; that it was burned after that 
date, and while vacant; and that, therefore, the policy was void. It 
was farther.contended in the argument of counsel for the défendant 
that whereas W. P. Dupuy, the auctioneer who made the sale, was 
a stOipkholder in the vendor company, and hence part owner of 
the property sold; that he was àlao a général manager, director, 
secretary, and treasurer of the said company, — therefore the sale 
of the property made by him, and his mémorandum of such sale, 
were void. It is not necessary to discuss this question, so far as 
it relates to any mémorandum of the sale made by the auctioneer, 
for it is co&ceded by counsel for the plaintiiï that no mémorandum 
in writing was made of the sale by the auctioneer at the time of the 
sale, or afterwards, so as to bring the sale within the requirements 
of the statute of frauds. The question as to the validity of a mémo- 
randum in writing made by the auctioneer is therefore eliminated 
from this case. 

As to the other contention of the défendant, to wit, that the 
sale was void because the auctioneer was a stockholder, director, 
secretary, and treasurer, and a gênerai manager, of the company 
whose property he was selling, the court is of opinion that such a 
position is untenable. There is no principle of law which inhibits 
a man who is interested in any property, either as sole or part 
owner, from selling the same, either privately or at public auction. 
Counsel for the défendant hâve cited no authority for the position 
taken, nor does the court think any can be adduced. The évidence 
clearly shows that the auctioneer had no interest in the purchase 
of the property. Ail the authorities quoted by counsel for the de- 
fendant are to the eflfect that the auctioneer cannot be a pur- 
chaser of, or interested in the purchase of, the property which 
he is selling. This is the doctrine laid down in Keamey v. Taylor, 
15 How. 49*, which is a leading case relied on by counsel for the 
défendant. In that case it was sought to set aside a sale as void 
on the ground that the auctioneer who sold the property was a 
member of or interested in a company that became the purchaser. 
The failure of the case cited to apply to the case at bar is seen 
in its statement. Counsel for the défendant, in their brief, do not 
apply the doctrine to an auctioneer who is interested in a pur- 
chasing company^ but to one who is interested in the company which 
is selling the property. 

Equally untenable, in the opinion of the court, is the position 
taken by the défendant, that W. P. Dupuy was disqualifled to 
act as auctioneer to sell the property because of the agreément made 
between him and the plaintiff, prior to the sale, that in the event the 
plaintifif shoul|4 becomé purchaser of the property the auctioneer 
would let him hâve enoTigh of his stock in the selling company to 
make up the requisite amount of such stock to pay for the property. 
This agreément was no more than any auctioneer might make wîth 
a prospective purchaser, — ^that, if sueh prospective purchaser had 
nôf money enotlgh in hand to make up the purchase price, he (the 
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auctîoneer) would lend him enough for the purpose. An agreement 
of this kind would by no means give the auctioneer an interest in 
the purchase, but would simply establish between him and the pur- 
chaser the relation of créditer and debtor. It seems unnecessary 
to discuss this question further. 

The principal question in this case is whether the plaintifl had 
an insurable interest in the property which was insured. The de- 
fendant contends that because there was no contract in writing, 
signed by the purchaser or his authorized agent, the sale of the 
house and lot to the plaintiff was absolutely void, and cites in sup- 
port of this contention the Virginia statute, as follows, from the 
Code of Virginia: 

"Sec. 2840. No action shall be brought • * * upon any contract for the 
sale of real estate • * * unless the contract • * • or some mémoran- 
dum or note thereof be In writing and signed by the party to be chargea 
thereby or his agent * • *" 

A void contract is defined as follows: 

"An act is void which, when done, was bad or against the law in respect to 
the whole community, and nobody is bound by it But it is voidable if only 
bad as to a particular person, who may or may not avold it When void it 
may be so treated by any person, and without a spécial plea or motion, but 
when voidable it is generally otherwise, if it has been executed." 8 Myer, 
Fed. Dec. § 874. 

The court is of opinion that the contract in this case was not 
void, but only voidable at the option of one of the parties to it; 
that it remained in full force until one of the parties should take 
some action or proceeding by which it would be avoided. The lan- 
guage of the statute relied on by the défendant is not that a con- 
tract for the sale of real estate shall be void unless made in writing, 
but that no action shall be brought thereon. The language is 
similar to that which is used in the Code of Virginia for the limita- 
tion of Personal actions generally. See Code Va. § 2920. It is well 
settled that the statute of limitations does not affect the validity 
of contracts, but only the remedy for their enforcement. By anal- 
ogy the validity of the contract hère is not affected by the failure 
to reduce it to writing, but only the remedy is affected, and the dé- 
fense to the binding effect of the contract can be made by no one 
except one of the parties to it. The current of authorities fully sus- 
tains the court in this position : 

"Where the terms of the statute are not complied with, no action can be 
brought to charge a contractlng party by reason of the contract, but the stat- 
ute does not make the contract void." 3 Minor, Inst p. 156. 

"The plea of the statute of frauds is a personal privilège, which the party 
may waive, and no other can plead for him, or compel him to plead it, as, if 
he chooses to do so, the party may voluntarily perform the contract" Wood, 
St Frauds, p. 8T7. 

"As to what amounts to an insurable Interest there has been much discus- 
sion in the courts, without hltherto arriving at any satisfactory définition. 
It may be said generally, however, that whilc the earlier cases show a dispo- 
sition to restrict it to a clear, substantial, vested, pecunlary interest and to 
deny its appllcability to a mère expectancy without any vested right the 
tendency of modem décisions is to relax the stringency of the earlier cases, 
and to admit to the protection of the contract whatever act event or prop- 
erty bears snch a relation to the person seeking Insurance that it can be said 
with a reasonable degree of probability to hâve a bearing upon his prospec- 
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ttve pecunlary condition. Ao insB^able interest is sul generis, and peculiar 
td iti texture and opération. It sobetlmes exista wbere tliere is not any 
présent jproperfy,—any jus in rë or Jus ad reni. Xet such a connection must 
bei establistied between tlie subjeeli-matter Insured ârid the party in wbose be- 
half the insurance bas been effected as may besufflcient for the purpose of 
aeducing the existence of a loss to bim from the occurrence of an Injury to 
It" 2, May, Ins. § 76. "But insurable interest does not at ail dépend upon 
the complétenesB or vàlidîliy'bf the title by which the insured property is 
held. Thus possession und» à contract of sale, tipon which partial payment 
has been made, may give an insurable interest, although the conditions of the 
cpntract bave been so far; violated that if the breach be insisted on the con- 
traèt Ca:nnot be enforced, since the contract, notwithStandlng the breach of 
its Conditions, may be carriëd into éflect by the parties in interest. And this 
is friue thongh the vendor, atatllng hlmself of the violations of thé conditions 
by the vendee, has resold the property, and is resistlng a proceeding in equitj' 
brought by the vendee to pompel a conveyance. If this were not so, the prop- 
erty might be destroyed penjiiïig the litigatlon, to the préjudice of the vendee, 
shbulft.^e ultimately preyaij." Id. § 87. 

"Thé 1?act' that the assurée does not hold the absolute title to the property 
insured does not necessariiy prevent him from recovéring the full value of 
the property insured. Thus, a person who has gone , into possession of the 
prpmis^S, under a contract to purchase, but who has not paid ail the purchase 
mèney,' 'tt^vértheless bas an iixsurable interest, to thé extent of the full value, 
and may, técoyer the same upon the pollcy." 2 Wood, Ins. § 483. 

"Thé cCfntrkct béing one OÏ'Indemnlty, it foilpws, a4 a matter of course, that 
the pergok'liasùred tnust bavé an interest in the property, and be so situated 
with référence to it that an ihjury theteto, or Its destruction, would resuit in 
a pecunjary loss to him. An immédiate pecuniary loss need not exist. It is 
sufiiclent'if there is a rçàsonable experftation that i the insured will dérive a 
pecuni?.ry advantage therefirpmL" 1 Wpod, Ins, § 263. "It is not necessary 
that the asisïjréd should haye either a légaï or eqiiitable interest, or indeed 
any prc^érty interest, in .thiè, Subject-matter insured. It is enough if be holds 
suCh a relation to the prbperty thîititë'' destruction by thé péril insured 
against.iny^>Ives pecuniary: ;l<îisâ to hi' ', or those for whom ho acts. It need 
not be ai^, exiating jus in re nor jus ad rem." Id. p: 645. 

"But the orî^r contract to purchase was not void or iUegal by reason of the 
statute 6t firàùds. Indêéd, tlie statutei présupposes an exlstlng lavcful con- 
tract, : ttatfects thé remedy only as betWeen the parties, and not the validlty 
of the Contract :itself; àiid ^hen the contract has actually been performed, 
even as between the parties themselves, it stands .unaflected by the statute. 
It is therefbre to be treated as a valld, subsisting contract, when it cornes 
in question betWéen other parties for purposes othér than à recovery upon it." 
Amsinck y. ïnsUrahce Co., 129 Mass. 185. • 

"The poUcy; contalned a warranty on the part ;of the assured that he was 
the sole and unconditional owner of the property covered by the poUcy, and 
provided that any breach of the warranties therein contalned should render 
thé policy vôia. The plalntiff was not the unconditional owner of the real 
estate, but held therefor only a contract fOr a deed. The contract of Insur- 
ance wasnw^e^tti the part of défendant by its recordjng agents at Algona, 
Hoxie & R^veri; and they Issued the poUcy. When the contract was made, 
plaintifE fully ïnforjned Mr. Hpxle, one of the agents, of the charaeter of bis 
title; and it was fully understood by the agents, and thelr daily report tp 
the defpndant phpwed the facts in regard to it. Yet, with knowledge of such 
facts, the agients issued the policy in itSi présent form, and the défendant ac- 
cepted the premium, and perrnitted the policy to stand. The failure of the 
policy ;tp State çoçrectly thQi title of the plaintiÊf was due wholly to the fault 
of the,defsnda,nt, a»4 it wlji not be permlttçd to escape liability on account of 
IL" MfiMjffWiy V- ïnsuraflce Go. (Ipwa) 54 ff. W,,354. 

l'A riglitof prpperty in the thing is not always indispensable to an insurable 
interest iniiiiy AodJ its Ipss pr beneflt frow its preservatipn,; to accrue to 
the assured, miftyfbesufflcient, and a contingent interest thus arlsing may be 
made tiie sMbJect »* a policy." Hooper,y. JÇobinson, 98 U. S. 528.; 

"That ai» .e(iuitifible interest may be insured, is admitted. We Çian perceive 
np re^spn î«l>'<îtl fï'Ç^ujîeB an interest hel<i under an executorycontract Whil» 
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the contract subsists the person claiming under It bas undoubtedly a substan- 
tial interest in the property. If It be destroyed, the loas, in contemplation of 
law, Is hls. M the purchase money be pald, it Is his in fact. If he owes the 
purchase money, the property is its équivalent, and is still valuable to him. 
The embarrassment of his afCairs may be such that his debts may absorb ail 
his property, but this circumstance has never been considered as proving a 
want of interest In it. ïhe destruction of the property is a real loss to the 
person in possession, who claims title under an executory contract, and the 
contlngency that his title may be defeated by subséquent events does not 
prevent this loss. We i)erceive no reason why he should not be permitted to 
insure agalnst it." Insurance Oo. y. Lawrence, 2 Pet 48; Marshall, C. J., 
delivering the opinion of the court 

But in this case the question of insurable interest seems to be 
put at rest by the possession of the property by the plaintifiE from 
the day of its purchase by him to the time of its destruction by flre. 
He, and he alone, exercised acts of ownership over it, and the prop- 
erty was susceptible of no other possession than that which he did 
«xercise over it. The facts, as stated, show this. In addition to 
this it may be noted that the contract has been fully carried ont 
by both parties to it. The considération for the property ha& 
passed from the purchaser to the seller, and the latter has executed 
a deed conveying the property to the plaintiff. The plaintiff di- 
rected the cancellation of the stock which he held in the land Com- 
pany from which he made the purchase, thus surrendering to the 
seller its obligation, the surrender and cancellation of which was 
the considération for which the land company had offered and 
agreed to convey the property to the purchaser; such purchaser 
being a holder of its stock, and obligating himself to complète the 
building within six months from the date of the purchase. It is 
true that the last-named condition was not complied with, but it 
had not been yiolated at the time the flre occurred. It could not 
be complied with because of the buming of the house, and was re- 
leased because it was not possible to comply with it. 

In the second place, as to whether the policy was void because the 
plaintifî's interest in the property was not truly stated, and the 
character of the property not truly described, when the Insurance 
was obtained. The provision of the policy under which this dé- 
fense is made is as follows: 

"This policy shall be void • • • if the interest of the insured in the 
property be not truly stated therein, • • * or If the interest of the 
insured be other than unconditional and sole ownership, or if the subject of 
the Insurance be a building on ground not owned by the insured in fee simple." 

The évidence shows that Dupuy & Taliaferro were the agents of 
the défendant, and that W. P. Dupuy, a member of that firm, solic 
ited from the plaintiff the Insurance of the property for the de- 
fendant, and issued the policy on behalf of the défendant; that said 
W. P. T)upuy was the auctioneer who sold the property to the 
plaintiff; that he was a stockholder in the land company, the 
owner of the property; that he was a director, secretary, and 
treasurer of the company; and that the firm of Dupuy & Taliferro, 
of which he was a member, were the gênerai agents of the said 
company. He was fully acquainted with the condition of the 
property, with respect to the title and interest of ail parties, and 
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especiajly the land company,, prior to and at thé time of the sale, 
ajid With the interest of the plaiiitifE in the property at the time 
he iiiaured it. This brings home to the défendant fùll knowledge 
of îill the facts in connection with the ownership of the property 
at the time it issued its policy of insnrance upon it to the plaintiiï. 
Besides, it appears from the évidence that the plaintifl made no rep- 
reseûtation whatever, either in writing or otherwise, as to his inter- 
est in' the property, but that the agent of the défendant, when so- 
liciting the insurànce of the plaintifl, relied upon his own full knowl- 
edge of ail the facts and circumstances relating to the title and 
ownership of the property, and issued the policy of insurànce to the 
plaintif? upon his (the agent's) own knowledge of the interest which 
the plaintiff had in the property at that time, the agent's knowledge 
being as full and particular as that of the plaintiff. Sun Mut Ins. 
Co. V. Océan Ins. Oo., 107 U. S. 485, 1 Sup. Ct. 582. . 

"To deliver a policy wlth full knowledge of facts upon which its validity 
may be undlsputed, and then to insist upon thèse facts as ground of avoldance, 
is to attempt a fraud. This the courts will nelther aid nor présume ; and when 
the alternative is to flnd this, or to flnd that, in accordance with honesty and 
fair dealing, there was an intent to waive the known ground of avoidance, 
they will choose the Ifttter. • ♦ • Such an issue is tantamount to an 
assertion that- the policy is valld at the time of the delivery, and is a walver 
of the known ground of invalidity. So is the Issue of a policy upon an applica- 
tion to a question in whlçhi no answer is glven." May, Ins. § 497. 

"It is well settled by the welght of authorlty that where a policy is issued 
containing Conditions Ihcbnslstent with the facts, and the agent knew the facts 
when the policy was issued, the conditions are walved, so far as they conflict 
with the facts known to the agent; and this Is, peculiarly the case when the 
agent fllls up the application erroneously when the facts were correctiy stated 
to hlm by the assured. In such cases the doctrine of estoppel Is a very just 
application, as, if it was liot permltted to apply, an Innocent party eould be 
made to sufCer." 2 Wood, Ins. § 90. 

The doctrine of the Ijability of insurànce companies for the acts 
of their agents is so well established that the court deems it un- 
necessary to discuss the question, or to cite authorities to sustain 
it The court flnds nothing in the facts of this case to distinguish 
it from the reported cases sustaining this firmly-settled principle. 

There was a provision in the policy making it void if the building 
"be or become vacant or unoccupied, and so remain for ten days," 
unless otherwise provided by agreement indorsed on the policy, 
or added to it. It is claimed by the défendant that under this pro- 
vision the policy is void, because the building was vacant, and so 
remained for 10 days and longer, without permission of the in- 
surànce company indorsed on the policy, or added to it. The évi- 
dence shows that at the time the building was insured it had not 
been completed, and was not fit for occupancy. Because of this 
fact, there was indorsed on the policy vphen it was originally issued 
a builder's permit for the period of 30 days. When this builder'a 
permit was about to expire, the building still remaining incomplète 
and unoccupied, and no work upon it being in progrès», a vacancy 
permit, instead of the builder's permit, was indorsed upon the 
policy for the period of 30 days; and it was promised the plaintiff 
by the agent of the defeuidant that such vacancy permit should be 
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indorsed upon the policy by the agent of the défendant at the ex- 
piration of every 30 days until the work of completing the building 
sbould be commenced, or until tbe plaintiff should be notified otber- 
wise. This was done in fact for each 30 days up to October Ist, 
■wben it was not done only because, througb inadTertence, the agent 
of the défendant failed to do it, and the building was bumed within 
the period of the 30 days next ensuing. Had the agent of the de- 
fendant made the indorsement upon the policy of the vacancy per- 
mit on the Ist of October, as he promised the plaintiff he would do, 
and as the plaintiff in good faith relied upon him to do, this ques- 
tion could not hâve arisen in this case. The évidence clearly shows 
that the agent of the défendant promised the plaintiff that this in- 
dorsement should be made upon the policy every 80 days; that the 
agent of the défendant had ready access to the policy for the pur- 
pose of making such indorsement; that for two of the periods of 30 
days each the agent of the défendant did actually make such in- 
dorsement upon the policy; and that he failed to do it for the 
third of such periods only through his own inadvertence, which was 
bis own fault, and for which the plaintiff is in no wise to blâme. 
The agent of the défendant solicited the insurance and issued the 
policy with fuU knowledge that the house was not completed, and 
must remain vacant for an indefinite period. He was f ully aware 
that the house had remained vacant from the day he insured it, 
and his promise to keep the insured protected from loss or risk by 
indorsing upon the policy a vacancy permit every 30 days must 
be talcen as a waiver of the condition contained in the policy. His 
failure to make the indorsement upon the policy as he promised 
the plaintiff he would do, whether such failure was through inad- 
vertence or otherwise, cannot be used to defeat the plaintiff in seek- 
ing the indemnity which the défendant had contracted to secure 
to him. 

"If, at the time the agent of the company recelved the premium of Insur- 
ance and delivered the policy, he had knowledge of the vacation of the prop- 
erty, and did not then avoid the policy, but treated it as valid and subsisting, 
such conduct of the agent was a waiver of the condition, and a breach of it 
could not he relied on by the défendant to defeat the plalntifE's recovery." 
Georgia Home Ins. Co. v. Kinnler's Adm'x, 28 Grat. 106. 107. "Such waiver 
or estoppel (for the terms 'waiver' and 'estoppel' may be Indifflerently used 
In application to the subject we are now considering) may talce place either 
pending the negotiatlon for the policy, or after such negotiation has been com- 
pleted, and during the currency of the policy, and either before or after for- 
feiture incurred. Such waiver may be made by a gênerai agent, acting with- 
in the scope of his powers, needs no considération to support it, and may bo 
by paroi, although the written consent of the insurer is required by the terms 
of the policy. Nor will the party insured be bound, nor ought he to be 
bound, by any instructions given by the insurer to his agent, limiting the 
gênerai powers possessed by the latter in relation to the subject of the agency, 
unless such instructions are made known to the assured." Id. 108. 

Further citation of authorities on this point is unnecessary. 

The court has discussed and disposed of ail the material ques- 
tions in the case presented in the pleadings and the arguments, 
except one, which was raised by counsel for the plaintiff, arising 
under section 3252 of the Code of Virginia. This statute, in brief, 
provides that the conditions of an insurance policy shall be printed 
v.63F.no.5— 44 
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îa 1*f|)e as large or larger than that commonly knowii as "long 
prîliïèi!';" oi be written with penfthd ink in or on thè policy. The 
prëamble and the act, as originally enacted (see Acts Assem. Va. 
1877.^78, pp. 80, 81), are as folloWs: 

"Wlièreas, it Is the custom of many Insurance companies to issue policles o£ 
Insurance wlth conditions and other restrictive provisions ' printed In small 
type, ;difficult to be read and likely tOi escape the attention of thei Insured: 

"(1). Be It enacted by the gênerai assembly of Virginia, that in any action 
agairist an insurance compahy or othei^ insurer, founded upon a policy of in- 
surahcë issued after the flrst day 6t July, elghteen hundred and sèventy-eight, 
no failnre to perform any condition of the policy, nor violation of any re- 
strictive provision thereof, shall be a valid défense to such action, unless it ap- 
pears that such condition or restrictive provision is printed in type as large 
or larger than that in which this act of assembly is printed, to-wit: that com- 
monly known as long primer type, or is written with pen and Ink in or on 
the policy." 

The conditions and restrictire proivisions in the policy sued on 
herè are not printed in compliance ivith the requirements of the 
statate, and the policy is dated subséquent to thelst of July, 1878. 
The ar^ment of counsel on this statute has not been by any means 
exhaustive. Counsel for the plâintift contend for its application to 
ail the grounds raised by the defçndariit, except as to thé question of 
an insurabïe interest. Counsel for the défendant insisted in the 
oral argument of the case that tHô statutè is illégal, as being in 
conflict with that provision bf the constitution of the United States 
which inhibits a state from passin!g any act impairing the obliga- 
tion of a Cohtract, but they do not refer to it in their written brief. 
The court, as at présent advised, sees no ground to question the 
yaJidity of the act. It is not in conflict with any provision of the 
constitution of the United States, being prospective in its opération, 
nor is it in conflict with the conistîttition of the state of Virginia. 
Its enactment is within the législative powers of the state govern- 
ment. The reason recited in the preamble of the act -for its pas- 
sage is a Sound one, and the act js in accord with a wise public 
Solicy, reasonable and just in its requirements. It is applicable to 
le conditions of the policy on which this action is based. The court 
has decided the case on other grounds^ but if it were necessary to 
pass upon this question the court would hold that the said condi- 
tions are invalid as a défense to this action, because they do not 
conform to the requirements of the statute. Judgment will be en- 
tered for the plaintiff în the sum of $3,170.54 with interest from the 
20th day otf December, 1892, until paid, and the costs of this action. 



WINSTON V. UNITED STATES. 

(Circuit Court, D. Washington, B. D. October 1, 1894.) 

1. District Attohnets— Compensatioh— Whbn Fixed bt Statute. 

No flxed rate of compensation Is provlded by law for the services of 
dlfs^lct attorneys In cases Involving the title to land occupied by the 
United States as a garrison and military post, cases on appeal to the 
circuit court of appéals agalnst or by the United States, or against a col- 
lecter fo recover money exacted by him as a penalty under a statute of 
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the United States, or cases, against Indlan agents and military offlcers 
involving the right of the government to prevent the building ol a rall- 
road across the lands allotted to Indlans. 
2. Bame— Allowance bt Attorney General— Concitibiyeness. 

A district attorney cannot recover, on tlie basls of a quantum merult, 
a sum In excess of the amount allowed by the attorney gênerai, for 
services rendered, for whlch no fixed rate of compensation or fées Is 
provided by law. 

8. Samb — Bahkings ov Disteict Attohney — Détermination by Treasury 
Department. 

The treasury department, in determlnlng whether a district attor- 
ney has recelved earnlngs In excess of the maximum of Personal com- 
pensation and émoluments allowed by law for a particular year, cannot 
include compensation for travel allowed by law on a mlleage basls. 

4. Samb— Référence of Olaim to Court op Claims— Effkct. 

Where a particular Item o6 claims for services by a district attorney, for 
whlch the statute fixes no fées, has been allowed by the attorney gênerai, 
and Is part of a case by the district attorney against the government, a re- 
covery for such Item wlll not be denled on the ground that It has been 
referred to the court of claims by the comptroUer of the treasury, under 
Rev. St. § 1063, and that he désires that court's décision on the questions 
involved for future guidance, especlally where it does not appear that 
such claim has been regularly transmitted to such court. 

5. Samb— Services apïer Rbmovai.— Employmbnt. 

Where a district attorney renders services after removal from office, 
pursuant to arrangements made before notice of hls removal, and the at- 
torney gênerai allows hlm a certain sum, to pay which congress makes a 
spécial appropriation, recovery of such sum by the district attorney can- 
not be defeated on the ground that he was not lawf uUy authorlzed to act. 

This was an action by Patrick Henry Winston against the United 
States to recover compensation alleged to be due him for services 
rendered défendant as TJnited States district attorney. 

Alexander M. Winston, for plaintiff. 
William H. Brinker, U. S. Atty. 

r 

HANTORD, District Judge. The plaintiff held the office and 
performed the duties of United States district attorney for the 
district of W^ashington from the 19th day of Pebruary, 1890, to 
the 30th day of May, 1893; and he has brought this action against 
the United States, under the provisions of the act of March 3, 
1887, entitled "An act to provide for the bringing of suits against 
the government of the United States" (1 Supp. Kev. St., 2d Ed., 
559), to recover compensation for spécial services rendered by him 
under the direction of the attorney gênerai, and for mileage in 
addition to payments made to him. His claim is itemized as fol- 
lows: (1) For services as attorney for the défendants upon the 
trial in this court at the July term, 1890, held at Tacoma, of the 
case of the Catholic Bishop of Nesqually v. General John Gibbon 
et al., involving the title to the land occupied as a garrison and 
military post at Vancouver, in this state, $2,500 in addition to 
$2,500 paid to him for said services. (2) For services as attorney 
for the United States upon the hearing in the United States cir- 
cuit CQurt of appeals for the ninth circuit, at San Francisco, in 
Aprîl, 1892, of the case of the United States v. The Steam Tug 
Pilot, on appeal from the district court for this district, $287.21 
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in 9,ddi^ipn to $212.79 paid to hita for said services. (3) Por 
services as attorney for the défendant upon the hearing on appeal 
in tlie said United States circuit court of appeals in AprU, 1892, 
of the case of Dunsmuir v. Bradshaw, as collector of customs for 
the collection district of Puget Sound, which was an action to 
recover a sum of money which had been exacted by said collector 
as a penalty under a statute of the United States, $500. (4) For 
services as attorney for the United iStates upon the hearing in said 
United States court of appeals in April, 1892, of the case of the 
United States v. Gee Lee, appealed from the United States dis- 
trict court for this district, $250., (5) For services as attorney for 
the défendants in the superior court of the state of Washington 
for Kang county, and in this court at. a term held at Seattle in 
March, April, May, and June, 1893, in two cases against Edwin 
Eells, as United States Indian agent, and certain officers of the 
United States anny, involvîng questions as to the right of the gov- 
ernment to prevent the building of a railroad across lands which 
had been aUotted and patented to certain Indians pursuant to a 
treaty made by the United Stateë with the Puyallup tribe (see 
Eoss T. Eells, 56 Fed. 855), $1,500. (6) For actual and neces- 
sary trareling in going from his place of abode to the several places 
at which terms of the United States courts are held in this dis- 
trict, and retuming, and in going to and returning from exam- 
inations before United States commissioners of persons accused 
of violations of laws of the United States, between January 1 
and May 30, 1893, a balance of $1,379.84 (7) For fées and émolu- 
ments flxed by statute, eamed between February 19 and Decem- 
ber 31, 1890, a balance of $799.71. (8) For the year 1891, a balance 
of $810. (9) For the year 1892, a balance of $490.83. 

Thàt the plaintiff rendered the services chargea for, as alleged 
by him, is not denied, and he ha,8 proved the value thereof as 
alleged. If the law authorized a recovery upon a quantum menait, 
I should hâve no hesitancy is awarding to plaintiff the first five 
items claimed. I hold that the plaintiff's services in the several 
cases above enumerated were not of the kind for which a flxed 
rate of fées or compensation is provided by law. In protecting 
the interests of the govemment the attorney gênerai often finds 
occasion to require the district attorneys to take charge of impor- 
tant litigation, and incur expenses in connection therewith, for 
Which the law provides no compensation. It has been usual, how- 
évér, for the treasury department to audit and pay accounts for 
such services and expenditures in amoynts authorized by the attor- 
ney général, and since 1889 congress has recognized the practice 
by includiûg în each of the annual ajpprôpriation bills for sundry 
civil expenses an item for such spécial compensation of district 
attorneys as may be flxed by the attorney gênerai for services not 
covered by salary or fées. There is no other autïiority given by 
law for paîfihg a. district attorney fbr services to the govemment 
in his prpféssiônal capacity, not covéred by his salary or fées. 
The plaintiff is thefefore precluded from recovering any sum in 
excess of iië àinount flxed by thè attorney gênerai as compensa- 
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tion for any particular service No allowance can be made by 
tbe court upon the basis of a quantum meruit, as the law gives 
to tlie attorney generaJ power to pass upon the question as to 
the value of the service, and his détermination is final and con- 
clusive upon the government as well as the claimant. U. S, v. 
Bashaw, 152 U. S. 436, 14 Sup. Ct. 638; U. S. v. Shields, 153 TJ. 
S. 88, 14 Sup. Ct. 735. On this ground, judgment must go against 
the/plaintiff as to the first item, the sum allowed to him by the 
attorney gênerai for his services in the Bishop of Msquaîly Case, 
viz. $2,500, having been paid. The attorney gênerai allowed in 
the Pilot Case |400, of which |212.79 has been paid, and the bal- 
ance of $187.21 was credited and retained by the treasury depart- 
ment on account of excess of eamings above the maximum of Per- 
sonal compensation and émoluments which the law permitted the 
plaintifif to receive for the year in which the money was eamed. 
The attorney gênerai also allowed in the Gee Lee Case $250, and 
the same was credited and withheld upon the same account. From 
the uncontradicted évidence I find that the plaintiff's émoluments, 
as stated, included compensation for travel allowed by law on a 
mileage basis, amounting in each year of his incumbency to more 
than the several sums deducted from his eamings as excess. The 
opinion of the court of claims, by Chief Justice Eichardson, in the 
case of Smith v. U. S., 26 Ct. Cl. 568, afiarms that mileage "is a 
commutation or substitute for expenses estimated to be necessary 
for travel, and is fixed by law at ten cents a mile, which ordinarily, 
or on the average, it is supposed, will cover the actual amount 
required. It relieves public offlcers from the trouble of keeping 
itemized accounts of small disbursements, and avoids controversies 
between them and the accounting offlcers upon insignificant mat- 
ters. The commutation for such expenses can no more be regarded 
as fées and émoluments than would be items of actual expendi- 
tures, if required to be included in the émolument retum, which 
latter, we apprehend, nobody would claim to be either fées or 
émoluments." I concur in that opinion, and consider ail the dé- 
ductions from the plaintiff's eamings on account of excess above 
his lawful maximum to be erroneous. Therefore, my flndings as 
to the two items for $187.21 and $250 will be for the plaintiff. 

The attorney gênerai fixed the amount of the plaintiff's com- 
pensation in the case of Dunsmuir v. Bradshaw at $310, and that 
sum has been neither paid nor credited to the plaintiff. I hold 
that he is entitled to recover the same in this action. In behalf 
of the government the court is urged to refuse to consider this 
item, on the ground that plaintiff's claim has been referred to 
the court of claims, under section 1063, Kev. St., and the comp- 
troUer of the treasury desires to hâve the décision of that court 
upon the questions raised by his objections, to guide him in pass- 
ing upon other claims of a similar kind. This argument would 
hâve greâter weight if the comptroUer would accept the décisions 
of the court of claims which bave not been reversed nor overruled 
by the suprême court, and foUow their guidance in passiïlg upon 
similar questions. I find, however, from the record in this case, 
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tliat ii»j;tj|e ipiaiittp oî themileage aïlowed by law to district attor- 
néyô tix© compt^ler perpiats in, coiistruing..tlie law according to 
bis own ideast, whiflli are at variaace with tlïe décision in tbe Smith 
Case, above P^fep^d to. It does not appear tliat this daim lias 
been regulaif^y trftpsmitted to the court of claims by the . secretary 
of the treasury-or the head of any department; and, if it were, 
the item is part :of a case of which this court has acquired Juris- 
diction, antj I can flnd po warrant for sending the plaimtiff to 
litigate one papt of his case in another foWm without his con- 
sent. For tbe ^jmces in thç Puyallup Indians Cases the attorney 
gênerai flx^4th]ÇjBum of $400 as compensation for work done wbile 
tbe plaintifljsjràfi in office, and f 600 for continuation bf bis work 
under bis spefiial<!employment aftep bis remoyal from office. Upon 
gronnds àirep.4y gpne over in this opinion, I hold that tbe plaintiff 
is «ntitled to recover in this actiott tbe amount of |400 so allowed 
by tbe attorney gênerai. 

The otber ipaçit; of tbe allowancé is objected to on tbe ground 
that tbe plaintiff: >pas not lawfuUy autborized to represent bis 
clients af ter ,bia officiai connection witb tbe govemmént bad been 
severed. Tbê court ;did not permit' pendin g proceedings to be in- 
ternipted by,,tb§ wielding of tbe political axe, and tbe plaintiff 
earped tbe compensation allewed by tbe attorney gênerai by re- 
maiijing at jHft po^t, discharging his professional dutj*, under his 
spécial employiftjent as attorney for the défendants, during tbe act- 
ual tri^l of the cçases, pursuant to arrangements lûadépreTious to 
notice of bis reijioyftl. Oongress, at tbe last session, bas made a 
spécial appropriftition to pay this $600, and thereby remored ail 
doubts as to theiegality of aUowing tbe same. Tbe flndings will be 
in fayorof the plaptjff, on account of this item, for the full sum of 
|1,000, as allowÊfd by tbe attorney gênerai; but, as the |600 appro- 
priated by ^ng^m for the puppose bas been alréady paid, that 
mi^cb will be dedpçted from tbe amount of tbe judgment 

A^S to tbe sixth item, I flnd tbat tbe total eamings in 1893, in- 
cluding tbe ll^OOO; spécial compensation for tbe Puyallup Indians 
Cases, and njileage amounting to $li629.60, is tbe sum of |5,164.60. 
Tbe plaintiff i^lawfully entitled to receiye and retain tbe foUow- 
ing: Maximunji Personal compensation in tbe wày of fées and 
émoluments, .|2,465.75,- mileage, $1,629.60; commissions on pro- 
ceeds of forfeited, opium, fll.60; clerk bire, printing, and otber 
incidental expensps, approved by tbe attorney gênerai, |776.60; 
aggregating tbe sdm of $4,883.65. He bas been paid, including 
tbe $600 speciaUy appropriated for bis services in tbe Puyallup 
Indians, CaseiS, i$3,843.3Ç, so that there is a balance yet due bim 
on bis account; for |:893 of $1,041.20.; I deduct from this tbe $400 
awarded on accQunt of tbe Puyallup Indians Cases and iind in 
faTor of tbt iplai»tifl upon tbe si^th item in tbe sum of $641.20. 

The seTenthj.eigbtb< and ninth iteiÉts may be disposëd of in a 
bunch. Oi mon^seamed during tb© years 1890 and 1891, there 
was wîtbheld, as excess of tbe maximum, tbe following: In 1890, 
$566.38; in 1891, |750. In eacb of said years there was an amount 
of mileage in excess of sajd sums carried into tbe émolument 
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aeconnt, TrithoTit wWch there would hâve been no surplus of earn- 
ings above the maximum. I therefore flnd in favor of the plaintift 
upon the seventh item in the sum of |566.38, and upon the eighth 
item in the sum of $750. I do not flnd that any part of the eam- 
ings for 1892 was withheld, except part of the spécial compensa- 
tion for services in the Gee Lee and Pilot Cases, which amounts 
will be made up to the plaintiff by the award on account of the 
second and fonrth items. I therefore flnd in favor of the govern- 
ment ou the niuth item. 



In re SCHBCHTER. 
(Circuit Court, D. Minnesota, Third Division. October 13, 1894.) 

L CONSTITD.TIONAl. LAW— INTKRSTATB COMMKHCB— StATUTORY RKQUIiATION BY 

Btates. 

A State statute requlring every person selUng fruit trees or other nur- 
sery stock grown outside the state to flle an affidavit with the secretary 
of State, and a bond of .$2,000, and to exhibit to each purchaser a certlfi- 
cate of the secretary that he has complied with thèse provisions (Laws 
Mlnn. 1887, c. 19(î, §§ 1-3), Is unconstitutional, as Imposing vexatlous and 
annoylng restrictions upon Interstate commerce (article 1, § 8, cl. 3), 
and cannot be upheld on the ground that it Is Intended to protect the 
dtizens of the state froœ the fraudaient représentations of such dealers. 

2. Same— Spécial Privilèges. 

"When a state undertakes by statute to deprlve citizens of other states 
who deal in sound articles of commerce produced in those states ci that 
presumption of honesty and good intent v^bich It indulges in favor of 
Ita own citizens who deal in Its own products, and which the law ralses 
In favor of every man, It effectually deprives the citizens of those states 
of some of the most valuable privilèges and immunlties its own citizens 
enjoy." 

This was a writ of habeas corpus to procure the release of C. H. 
Schechter from imprisonment under commitment of a justice of the 
peace. 

N. Kingsley and W. E. Todd, for petitioner. 

Henry A. Morgan and A. L. Hoppaugh, for the State. 

BAIOîORN, Circuit Judge (orally from the bench). The prîsoner, 
a citizen of the state of lowa, is deprived of his liberty under the 
commitment of a justice of the peace of the state of Minnesota, on 
the sole ground that, as the agent of citizens of the state of Illinois, 
he sold fruit trees that were grown in the state of Illinois In the 
state of Minnesota, without complying with the provisions of sec- 
tions 1-3 of chapter 196 of the Laws of Minnesota for the year 
1887. There is no claim that any false représentations were made 
or any fraud committed in this sale. Section 1 of this chapter pro- 
vides that it shall be unlawful for any person to sell or offer for sale 
any tree, plant, shrub, or vine, not grown in the state of Minnesota, 
without flrst flling with the secretary of state an affldavit setting 
forth hls name, âge, occupation, and résidence, and, if an agent, the 
name, occupation, and résidence of his principals, and a statement 
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as to wUeiie th.e nursery stock to be sold is grown, togeither with a 
lîOBdito..tbe State of Minnesota, in the pénal sum of |2,000, coû- 
âitioned to save harmless any citizen of this state who shall be de- 
frauded by any false or fraudnlent représentations as to the place 
where «uch, stock sold by such person was grown, or as to its hardi- 
ness for climate. Section 2 provides that the secretary of state, on 
compliance with the provisions of section 1, shall give to the ap- 
plicant a certificate setting forth the facts that show a full com- 
pliance by the applicant with the provisions of the act, and that 
said applicant shaU exhibit this certificate, or a copy of it, to any 
person to whom stock is ofifered for sale. Section 3 provides that 
any person, whether as principal or agent, who shall sell or offer for 
sale any foreign-grown nursery stock within this state, shall fumish 
to the purchaser a duplicate order, with a contract specifying that 
such stock is tnie to name, and as represented. Section 4 imposes 
a penalty of not less thàn $25 nor exceeding $100, or of imprison- 
ment in the county jail for a term not less than 10 nor more than 
60 days, in the discrétion of the court, for the sale by any person 
of any foreign-grown nursery stock within this state without com- 
plying with the flrst three sections of the act. There is no law 
af the state of Minnesota which imposes any such restrictions 
upon the sale of any tree, plant, or vine grown in this state. 

The third clause of section 8 of article 1 of the constitution of the 
United States provides that "the congress shall hâve power 
• * * to regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes." The effect of this provi- 
sion of the constitution has been so f requently and forcibly declared 
■ by the suprême court of the United States that it is sufflcient for the 
purposes of this case to state a few of the propositions that the dé- 
cisions of that court hâve established. The power to regulate com- 
merce among the states was carved out of the gênerai sovereign 
power held by each state, and granted by the constitution to the 
congress of the United States. This power was thus vested in con- 
gress exclusively, and no state, by virtue of any power not thiis 
granted, whether under the name of the "police power," or under 
any other name, can lawfuUy infringe upon this grant. This power 
to regulate commerce, thus granted to congress, is not subordinate 
to any of the powers not granted, but paramount to ail the powers 
of the state, and any act of the state which interfères with Inter- 
state commerce in a well-known and sound article of commerce is 
xmcoiistitutional and void. Now, while there are certain subjects 
in their nature local, such as harbor pilotage, beacons, bridges, etc., 
regarding which a state may legislate when congress has not, yet 
when the subject-matter is the saJe of a well-recognized article of 
commerce, such as vines, trees, or shnibs^ or any other well-known 
article of commerce, the product of another state, the subject is in 
its nature national, susceptible of régulation by raies uniform 
tbroughout the nation, and obviously susceptible of wise régulation 
by such uniform national rules only; and in such a case there can, 
of necessity, be only one System or plan of régulation, and that con- 
gress alone can prescribe. In ail cases where congress has passed 
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no law regulating Interstate commerce in any wéll-recognized article 
of commerce, that fact is conclusive évidence that it intends sucli 
commerce to be free, and any law of the state which prohibits or 
restricts it must be hdd to be in Tiolation of the constitution. I do 
not intend to bold tbat Talid quarantine and sanitary laws may 
not be passed by tbe législature of tbe state. There is no such 
question presented in this case. It is not claimed that tkese trees 
that were grown in the state of Illinois were deleterious to the 
health or the comfort, or dangerous to the lives or property, of the 
citizens of this state. Nor do I intend to hold that a proper in- 
spection law may not be passed by the législature of this state to 
prevent the introduction hère of any diseased or dangerous article 
which might interfère with the health, comfort, well-being, or hap- 
piness of the people of this state. No questions of that kind are pre- 
sented in this case. This law imposes a restriction upon the sale 
of foreign^grown trees by its very terms; and any law which im- 
poses any vexations or annoying restriction upon the sale of articles 
that are themselves sound articles of commerce must be held to be 
an interférence with commerce, and thus in violation of the clause of 
the constitution to which I hâve referred. To provide that every 
man who sells a foreign product shall be required to file an affldavit 
with the secretary of state, and a bond of *2,000, and to exhibit 
to every man who purchases the article a certificate of the secretary 
of state that he has complied with thèse provisions, certainly im- 
poses a vexations and annoying obstruction to commerce in the arti- 
cle mentioned. For that reason I think that this law is in viola- 
tion'of this clause of the constitution. 

Moreover, article i, § 2, of the constitution of the United States, 
provides that "the citizens of each state shall be entitled to ail privi- 
lèges and immunities of citizens in the several states." This pro- 
vision of the constitution, in my opinion, gives to the citizens of 
other states the right to introduce and sell the products of those 
States in Minnesota on the same terms that her own citizens sell 
lilîe products of this state. The Illinois tree, the Wisconsin vine, 
the lowa shrub, that is sound, and is of the same charaeter as that 
grown in the state of Minnesota, seeking sale in this state, is enti- 
tled to be sold by those who deal in it on the same terms and with no 
greater restrictions than the like article produced in the state of 
Minnesota; and any restriction which imposes upon the dealers in 
foreign articles that are themselves sound, burdena that are not 
imposed on the dealers in like articles produced in the state of Min- 
nesota, in my opinion, violâtes that provision of the constitution to 
which I hâve last referred. 

It is said that the bond required hère is to prevent the dealers in 
foreign trees from perpetrating fraud in their sale, and that it is 
compétent for the state to protect its citizens against the fraudu- 
lent représentations of suCh dealers. The answer is that when a 
state undertakes, by statutory régulation, to deprive citizens of 
other states, who deal in sound articles of commerce produced in 
other states, of that presumption of honesty and innocence of wrong 
which. it indxdges in favor of the dealers in its own products, and which 
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ttoel IftM ratee» Ib Mrov ot everymm, it very effectually ^epnves 
tb^i^ilâzena of other statesof the inost valuable priTïlegep #nd im- 
BmniîtiieaitSjOwiï citizens enjoy. : - 

rFor tjîjese'reasons, I thjink the prisoner must be discharged, Let 
an ord,^ ibe f ntered to that effect. 



OONSOlilïJATBD VAPOÏl-STOVB 00. v. BLLWOOD GAS-STOVE & 

■■' -■ "''J^: ■■ : ;■• ' ■STAMPING.CO. . ^■ 

(OÎrCfplt Court, W. D. PennsylVftûlà. September 17, 1894.) 

Patent?— LwiTATiiOïî of Claims— Infringbment— Gasomnb Stoves; 

The "Wnlttlùgliànl patent, No. 235,600, for a gasoline stove, if vaUd, 
is strlctlï' liriiltéd by the tèrms of its spécifications, and by the prior 
State ofthei a.rt, to a stove having. a burner plate with thé v.aporizlng 
and :"teing" chamber? pipjectlng lateraJly therefrom, and ponnected by 
a; conduit pxtendlng across the under side thereof, and is not infrlnged 
by a gtove Ih which thé fixlng chambér is located on the uhder side of 
the burfleir plàtéf. 

This wa^ ar^uit for the alleged infi"ii<gement of a patent. 

George H. Ghristy and Hoyt & Dustin, for complainant. 
John E,: Bennett, Haroid Binney, and Lyon, McKee & Sandersoh, 
for défendant. 

BUFFI^GTpîf, .District Judge. The Consolidated Vapor-Stove 
Company pfpleveiand, Ohio (assignées of the patent), file this bill 
against the iÉllwood Clas-Stove & Stamping Company of EUwood, 
Pa., for allçged ijifringement in the manufacture of gasoline stoves 
of letters patent ÎNo. 235,^0.0, issued December 14, 1880, to Charles 
apd Joseph Whittingham. The answer dénies patentability and 
infringement ïhe device described in the Whittingham patent 
iSjin the parts needful to now consider, described as follows: Prom 
an elevated ôil fount a pipe leads to one of two chambered ears or 
projections pn; opposite sides of a bumer plate, and connected 
by a conduit across the lower side and at one side of the central 
tube of said plate. î'rom the second chamber dépends a pipe 
having an arm with a socket, in which a valve stem is screwed for 
cpntrolling a jet orifice, which is located directly under, and a 
sf|iort distancf from, the central tube. Surmounting the plate is 
a burner cap, provided with two rows of jet holes, the lower one 
being just ahpjk the upper,, surface of the chambers; After the 
burner is inifially startedj-rthe mode of doing whict is not mate- 
rial to the présent inquiry,^ — ^its worMngs are as follows: The upper 
surface of thp chambers being highiy heated by direct action of the 
fiâmes f roni iifs ïç|W;er row qf jet holes and the Connecting conduit by 
conduction thrpugh the heater plate, the oil passés tp the first or 
vaporizing chEfflïbgi', whejçe it is vaporized. This vapor then passes 
tihrough the conduit, wherë^it is superheated, and into the second or 
"flxing" chamber, where ip is still further superheated, and becomes 
"fixed," or a sort of flxed. gas. It then passes through to the jet 
orifice, and spurts into the central tube, carrj-ing with it a supply 
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■of air iip to the bumer cap, and passes eut the rows of holes, where 
combustion takes place. The fiâmes from the lower row serve the 
double purpose of fumishing heat for cooMng, a vessel being placed 
above the burner cap, and of vaporizing the oil and flxing the gas 
by means of the chambered projections and the Connecting conduit. 
Thé only claim in question is the flrst, Which is foi" — 

"The clrcular plate, B, havlng the chambered projections, C,D, and Connect- 
ing conduit, B, and providçd with the central tube, F, surmounted by the 
perforated cap, S, In combination with the vertical tube, A, and angular 
pipe, G, H, aiid socket, I, provlded with orlfloe, K, controUed by the va,lve, 
.T, as shown and descrlbed, and for the purpose speclfied." 

Àt the date of the patent the "angular pipe, the vertical feed tube, 
with its socket, orifice, and controlling valve," were old, and were 
used in connection with a vertical commingling tube. As touch- 
ing the chambered projections, the spécification says : 

"Surmounting the plate, B, is a perforated cap, S. The flames from the 
lower row of perforations supply heat to the upper surfaces of the cham- 
bered projections, C and D. Thèse two points are where the génération of 
vapor takes place, and is therefore perfect, being the hottest place, and with- 
out detracting from the heat of the burner for the other uses to which it is 
deslgned." 

And to distinguish it from Kell's patent, to which référence had 
been made, the patentées added : 

"We are aware that a rectangular chamber located between the two jets 
of flames from the perforated cap has been used, and that said chamber has 
been connected with an induction oil pipe and an eduction vapor pipe; but 
this has detracted materially from the efflciency of the burner, because ôf 
its Interférence with the flames. This objection is entirely overcome by 
the use of the chambered projections at the side of the perforated combustion 
cap, and just below the level of the lower row of flame jets." 

The departure from former methods will thus be seen in so locat- 
ing the flame which was used for vaporizing and flxing that its 
efflciency for cooking purposes was not diminished, and this resuit 
the patentée secured by placing the chambers where they were im- 
pinged from above by flames, viz. at the two points "where the 
génération of vapor takes place, and is therefore perfect, being the 
hottest place, and without detracting from the heat of the burner 
for the other uses to which it is designed." That is plainly shown 
by a détail study of the patent. The claim spécifies "the cham- 
bered projections, 0, D," "as shown and described," and "for the 
purpose specifled." "As shown and described," in the spécifications 
and drawings, they extend laterally from, and on the plane of, the 
heater plate. They are described as "hollow ears," or "projections 
on opposite sides." While the term "projections" may apply in- 
differently to either a downward or latéral one, the term "hollow 
ear" is limited to a latéral connection. Webster defines an "ear," in 
a mechanical sensé, as "a projecting part from the side of anything." 
Then, too, the word "projection" is qualified by the limitation, "on 
opposite sides," and, to further emphasize it, the "ears," or "pro- 
jections" are described as "connected by a comluit across the under 
side of said plate," and "across" does not mean half or three-quarter 
way, but quite over the whole width of the heater plate, ail of which 
is shown in the illustrated drawing. That the location shown and 
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despribed was epeciflc andfuiictionaJ,andnotin<liflerent,waiappear 
ffom "the purpose fspecified." In this respect, the spécification is 
éxpjicit The two points are claimed to be where "the génération of 
vapor italj;es place," as "the hottest place," as "therefore perfect," 
andijBLS, ''not detracting from the heat of the burner for the other 
uses." This language çannot be explained away by saying it is a 
statemçnt of the best mode in wh|ch the patentées thought to apply 
theii^ prihciple, It is more than that; it is a description of the 
essential and functional éléments necessàry to the application of 
their prtnciple, aiid is rathér a cdmpliance with thé statutory re- 
quirement to particularly poiiit ont and distinctly claim the part, 
improveàiènt^'or coihbination which they claim as their invention or 
discoTeiy. 

But a'much broader construction of the claitn ia çontended for. 
Complaînant's expert testifles that: 

"The rw^ole gist 6f the Whittlnghaxa invention, as set forth in the first 
claim ofithe patent at issue, ïs the castltig oï the dbwnwardly projecting 
chambers, 0, D, and the conduit, B, intégral with the heater plate, and so 
locating and dlrectlng them that they ean be formed; economically without 
the use of coring, and be within the best, or practically the best, position 
to get the effect of the waste heat of the burner." 

It is çontended that the chanibered projections in the claim are 
downward projections, and downward projections onlyj that they 
need not project sideways to fulflU the object of the inventor; that 
the novelty consists not only in tJtése downwardly projecting cham- 
bers, "but in the way they are located on the plate, forming the base 
of the burner cap, so as at the same time they can be economically 
formed intégral with that cap, and at one and the same time, and 
for this purpose they must necessarily project downwardly, in order 
that they may be cast without coring;" that by this method of cast- 
ing they avoid particles of sand sticking to the casting which wash 
ont from the flow of gas and clog the jet orifice. Such a reading of 
the clause is more ingénions than sound. As opposed to the con- 
struction now made by the expert, we hâve the signiflcant silence 
of the patent on thèse points. Indeed, if the gist of the invention 
was what is now alleged, the patentées were sîgnally successful in 
not disclosing it Nor is such a construction proper in view of the 
prior art, for to so construe it is to work its destruction. The Whit- 
tinghama were not pioneers in the field, nor their invention of a 
primary character. Numerous patents are cited in anticipation, 
a large number of which were urged as such on argument, but 
for présent purposes it suffices us to discuss but two, viz. Kell's, No. 
231,674, issned August 31, 1880, aod Prentiss's reissue, No. 7,636, 
dated Aprii 24, 1877. The Prentiss patent shows a vaporizing cham- 
ber at the aide ôf the heater. Though it is claimed to be heated 
by direct iïnpingement of the flame, we are inclined to the view that 
it is by conduction. From it a conduit leads along the lower side 
of the heater plate to a flxing chamber located on said lower side, 
and heated by conduction. Both chambers are on the same side of 
the central tube. The spécification states: 

"Surmountlng the central tube, and beneath the cône [burner top], is a 
plate, upon which the flame from the lower row of perforations in said 
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cone Implnges. Thls plate Is denomlnated a 'heater plate,' and serves to con- 
duct beat to the generating chamber and surroundlng parts of the bumer, 
thereby facilltating the conversion of the oll or fluid Into gas." 

While the device dififers from the Whittingham patent, the pro- 
cess of vaporizing and flxing by two chambers is the same. The 
flxing chamber, located on the lower side of the heater plate, and 
heated by conduction, is identical with that of the respondent's de- 
vice, as we shall see, save that it is on the same side of the central 
tube with the vaporizing chamber. As far as function goes, the loca- 
tions are substantially identical, and it clearly anticipâtes the flxing 
chamber of the Whittingham device, should that patent hâve the 
broad construction contended for. In Kell's patent an induction 
pipe leads to, and an eduction one from, a central gas generator, 
which is formed by four conduits at right angles with each other. 
Above and below the generator was a row of bumer jets, so located 
that the fiâmes from the two rows impinged on them respectively 
from above and beneath for vaporization purposes. Upperand low- 
er rows were necessary to vaporize the heavier grades of hydro' 
carbon for which the bumer was designed, but it is admitted, if the 
lighted grades were used, the lower row could be dispensée with, 
and the device operated by simply enlarging the upper row of 
jet holes. The chamber and conduit connections of this device may 
be cast intégral, and coring dispensed with. 

The prior art being as above, it is clear the advance set forth in 
the Whittingham patent was not great Whether it involved pat- 
entability we do not feel called upon to décide. It is sufQcient for 
présent purposes to pass upon the question of infringement only. 
The respondent's device bas a heating chamber identical with that 
of the Whittingham patent, but the fixing chamber does not project 
laterally from the opposite side of the heater plate. It is located 
on the lower side of that plate, within the periphery of the flame- 
jet row. The Connecting conduit does not lead across the heater 
plate, but part way only. Consequently the fiâmes from the lower 
jet row do not impinge on it, but it is heated by conduction through 
the heater plate. Giving the Whittingham daim what we regard 
as its reasonable and proper construction, it is clear it is not in- 
fringed by this device. The bill must therefore be dismissed at 
complainant's cost. 

Our attention has been called to the case of the présent complain- 
ant against the National Vapor-Stove & Manufacturing Company, 
where the présent patent was sustained by the circuit court, for the 
northern district of Ohio, eastem division. 63 Fed. 1000. The f acts 
now before us, and the issues to be passed upon, are wholly différent 
from those in that case, and for that reason the présent case must 
be decided without référence to the conclusion there reached upon 
diiïerent proofs. Let a decree be drawu dismissing the bill, with 
costs. 

AOHESON, Circuit Judge, concurs. 
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jPrpuît Court, D. Washington, N. D. August 31», 11^94.) 

1. Patenw^-Ihtbntion— ELBGTRrt}' Instji-ator Pins. 

Tt^«(Eî^n patent No. 297,Wi for a pin 'or holding Ipsulators support- 

. ,}ng çl^ctr^c llght wires, whlch consista of a combinatlon of tbe pin proper, 

bf irdti or Steel, wlth an enlâr^ed hea4 of lead or other sort métal moldéd 

''iUèrëonl d,nd flrmly seeured by-flrst notchlng the pin end, is vold for wànt 

bf 'invention. . l- 

2. SAMBH-rPLEADINCI — DEPENSE 0» PRIOR UsE. 

TÙ® d.efense of prlor use [should be pleaded, or notice should be given 
, bpfope ^lal, speclfylng when,; where, and by whom the artlcl^ was made. 

ThiS *as a suit by John M. Klein against the cityof Seattle for 
inf ringemènt of a patent. 

A, éjférs, for plaintiff. ; 

W.5pi..^cottànd Frank A. Steelej foi; défendant : 

HAîftPOBÏ), District Judge (orally). This is an action brought 
by the, plaintiff against the city to recover damages for infringe- 
ment ,bf Içtters patent No. 297,699, granted to the plaintlff for an 
iniprpyewfeiit in pins for holding insulators supporting electric 
wires. What is claimed by the application, and to be considered 
as pi-i^tectpd by the pateç^i, is a pin of.iron or steel, of suitable sizo 
ajid afly,,îéngth, with;an éniarged head of lead, or any soft métal, 
, npon ,it, with a threàd j;o ,flt the inside of glass insulators, which 
are niadc! with a spiral groove for screwing onto a screw head. 
The head^ are cast upop the ends of pins by running molten lead 
into a liiQld while the end of a, pin is held therein. A ûrm union 
of the lead to the iron îs seeured by notching the pin end, or 
makirig it rough with a chisel. Thèse pins are designed to be 
used in connection with glass insulators in common use. ÏTo par- 
ticular kînd of insulatpr Is required, and the insulator is not part 
of the combination whiçh the plaintiff claims as his invention. The 
Idnd of pins most commonly used are wooden pins with a thread 
on the end to hold the Insulator ; but wooden pins are objectionable 
because they cannot bç piade of suiHçient strength without being 
of a size that unflts them for use in many places. For instance, 
they cannot be set into ftrms upon telegraph and téléphone pôles 
without requiring either yery large arms, or maldng the arms in 
common use too weak. jlp, ail places where the wire makes an 
angle, a wooden pin mustbe of considérable thickness to be strong 
enough to support thé wire and bear the strain that is necessary. 
Iron piri$ were in use |ôr such purposes a long time before the 
plaintifÉ in this case claims to hâve conceived the idea of this 
invention,; and, in ordçrto use them in connection with glass 
insulators, of course some material had to be used to flU the 
cavity of the insulator, aûd accordingly a filling of wood, of can- 
vas coated with white lead, and ail the difïççenitkwâs of cernent 
were used. Cément in a plastic state was run into the cavity in 
which the iron pins were set, and exactly the same method of mak- 
ing the iron pins available was in use before this invention, except 
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that other materials were used instead of lead. It îs also shown by 
the testimony that lead was used in a différent manner. Instead 
of being molded in proper form, sheet lead was wrapped upon the 
end of the pin. The eyidence shows — and in f act it is a matter of 
gênerai knawledge — that soft métal has been in common use to 
flll cavities and unité metals or hard substances for a very long 
time, so that there is nothlng new in the use of this kind of material 
for this purpose. The manner of making an iron pin adhère to 
soft métal by notching it or roughing it is not new. There is no 
invention in that, for that principle has been long applied in many 
ways. In principle, it is the same as the key commonly used for 
securing a wheel upon a central shaft, so that both will make the 
same révolutions. Now, ail that can be claimed as the invention 
in this case is the combination consisting of the use of iron in place 
of wood for a pin, and lead in place of rags, wood, or cément for a, 
filling, and the process of making a firm union of the lead head and 
the iron pin; and it is my opinion that there is nothing in this 
that amounts to an invention. It seems to me that any person of 
intelligence directed to take an iron pin and a glass insulator, and 
insert one in the other, and make a flrm union between the two, 
would discover that this was obviously a good method for doing 
that very thing. 

The plaintiff has cited several cases to show that, in matters of 
similar character, the fact that an improvement is found to be of 
such gênerai utility as to cause the improved article to go immedi- 
ately into gênerai use, and supplant ail other methods, is proof 
of an invention. But the proof hère is that wooden pins are still 
in use, and this new eontrivauce has only been used to a limited 
extent, and that there is no such spécial utility in it that it has 
supplanted the old methods. The policy of the law is to reward 
inventors by giving them, for a limited time, the fruit of their pro- 
ductions. But mère improvements produced by the use, in a usual 
manner of previously known instruments, from materials in gênerai 
use, without application of any new principle, do not entitle their 
authors to monopolies. Every-day work in shops and on farms 
makes necessity for many contrivances ; and wlien a f armer fixes 
up a broken harness by his own peculiar method, or makes an 
improvement in the opération of agricultural implements, or when 
a mechanic adapts his tools to the création of an article required 
to suit the ideas of a customer, the results are not patentable 
inventions. The patent law s cannot be so construed as to restrict 
ingenuity in the common employment of the people without becom- 
ing intoierablv burdensome, rather tban bénéficiai. Hollister v. 
Manufacturing Co., 113 U. S. 59, 5 Sup. Ot. 717. 

In my considération of the testimony in this case I hâve read 
the dépositions, and I hâve concluded to overrule one and ail of 
the objections that are noted. The other défenses in this case 
are, in my opinion, unavailable under the pleadinga. I think the 
différent défenses that hâve been discussed in this case should 
hâve been set forth fully and with greater particularity in the 
answer, to enable the défendant to take any advantage of them. 
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l'oV ' ïi](É(tânce. tliat tlie patent waà anticipated by actual use Is 
sbniéMing that should have beén pleaded, Or, before the trial, 
notice should have been given, speoifylng when and by whom and 
whéW ihe patented article was in use. The rules for defending 
against patents on thi^ ground are' somewhat rigid, but they are 
just, aûd ît is my duty to enforce them. I shall" flnd against the 
défendant on ail grounds except as already ihdicated, but I hold 
the patent to be void for want of originality, and therefore find for 
the défendant. 



THH ADVANCH. 

GKAT ▼. PROCHBDS OF THE ADVANCB et aL 

(District Court, S. D. New Tork. June 11, 1894.) 

AQunuLTT JoRiBDioTioir — Rbmnahts and SurpIiDs — Mobtsageb's Petitioh 

-^KECirVKB. 

Dpbn a defàult In a mortgage, beforé the appolntment of a recel ver, a 
mortgagee of a vessel has such a Vested légal Interest In the veasel mort 
gagea as entltles blm to maintaln a pétition In admlralty for the rem- 
nants and surplus after a sale, as against the recelvér of the shipowner 
sèeklnis to draw ail litlgatlon concemîng the mortgagees Into the state 
court 

In Admiralty. Claims of surplus. Mortgagee and receiver. 

Stetson, Tracy, Jennings & Eussell and Mr. Van Sinderin, for the 
receiver. 

Carter & Ladyard, E. L. Baylies, and W. W. Goodrich, for Atlantic 
Trust Co. 

BROWN, District Judge. Upon varions libels for the enforcement 
of maritime liens against the steamships Advance, Allianca, and 
Vigilancia, heretofore belonging to the United States & Brazil Mail 
Steamship Company, those vessels have been sold under process of 
this court, and considérable sums still remain in the registry as 
the proceeds of each. Besides the maritime claims already pald f rom 
the funds, there are varions other maritime liens in course of adjudi- 
cation. A surplus being anticipated after the payment of ail the mari- 
time claims, the Atlantic Trust Company, as mortgagee in trust for 
bondholders to the amount of |1,250,000, has intervened to resist any 
improper demands on the funds, claiming that any such surplus should 
be paid to it as mortgagee. The receiver of the steamship company, 
flrst appointed temporarily on March 18, 1893, and made permanent 
receiver on March 6, 1894, has also intervened by pétition to pro- 
cure payment of such surplus to himself, and contends that the 
mortgagee can only seek the application of the funds to the mort- 
gage debt, by proceedings in the state court, and that this court 
has no jurisdiction of the mortgagee's application as against the re- 
ceiver, or to détermine any questions the receiver may choose to raise 
as to the validity of the mortgage, or the amount due on it. The 
trust company has answered the receiver's pétitions, and insists upon 
its superior right to such proceeds by virtue of its mortgage. 

In behalf of the receiver it is urged, not only that the mortgagee 
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has no maritime lien, but that it acquired no légal title to the res, 
until after the appointment of the receiver on the 18th of March, 
1893, because the élection of the bondholders to claim a default 
in the whole mortgage for the nonpayment of any interest on and 
after January 1, 1892, according to the terms of the mortgage, was 
not asserted until the 23d of March, 1893, after the receiver was 
appointed, and not made known to the trust company until the 
30th. 

But even if the mortgagee had not acquired any légal title until 
the élection referred to, that circumstance would not, I think, be 
material hère; for the mortgage long antedates the receiver's ap- 
pointment, and the mortgagee's lien dates from the exécution and 
delivery oif the mortgage. Through default in the payment of in- 
terest, and under the conditions of the mortgage, the conveyance 
of the vessels, which was originally conditional, ripened into an ab- 
solute légal title a few days after the receiver's appointment, and 
long bef ore the intervention in this action was flled. The mortgagee 
stands upon its title as now presented, the receiver never having 
acquired possession of the vessels, and no rights, except subject to 
the mortgagee's prier claims. 

In fact, however, the mortgagee held a conditional légal title from 
the time the mortgage was executed and delivered. A mortgage of 
chattels in this respect differs from a mortgage of real estate, under 
the law of this state. A mortgage of chattels is in law and in fact 
what its terms naturally import, viz., a présent conveyance of the 
légal title upon condition; and that title becomes absolute at law 
on default of payment according to the terms of the mortgage. 4 
Kent, Comm. *138. The relation of the parties to the title is in this 
respect accurately stated by Earl, J., in Kimball v. Bank, 138 N. 
Y. 511, 34 2sr. E. 337. The form of expression used at page 504, 138 
N. Y., and page 337, 34 N. E. in the same case, viz., that "the légal 
title passed * * * upon default of the mortgagor to pay the 
debt when due," refers to the absolute légal title; it does not mean 
that the légal title did not previously pass conditionally, which 
would be quite inaccurate. 

The absolute légal title having thus become vested in the trust 
company, as mortgagee, subject only to an équitable right of ré- 
demption on the part of the steamship company, or its receiver, there 
is no reason why the mortgagee's title to the remuants and surplus 
should not be recognized by a court of admirai ty as much as the 
title of the mortgagor, or of any vendee of the mortgagor, had he 
sold the res meantime; nor should the right of either mortgagee 
or vendee be prejudiced by the mère circumstance that the mort- 
gagor, or vendor, or his représentative, may choose to deny his trans- 
fer, or its validity; unless the court, in its discrétion, should for 
sufflcient reason direct the parties to litigate their disputes else- 
where. 

I do not flnd any new question in this case. The practice of courts 

of admiralty in this country, in disposing of the surplus remaining 

after a sale of property and payment of maritime liens, has been 

long settled. The distribution is not restricted to those who claim 

V. 63F.no. 5 — 45 
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under an» absolnté l^al title alone, like an ownét, a Vendée, or a 
iflôrtfagéé- after default; ail that iB rèquired is, that the petitioner 
shftll ^ow some spécifie vested interest in the lund, or in the res 
frotn ■whkh it was derived. A creditor at tege, or a judgment 
cPeditOf-Jnerely, witàout a lien, haâ no such infetestj and he there- 
fore cannot be heard to màke a daim to the fund as àgainst the légal 
owner.'';But where any "vested légal interest, or lien, is shown, 
howsoever it was created, that right is universally recognized in 
this «oïintlt^, and, so far s as I know, wîthout a single dissenting ad- 
judiea*i<ki. This nilc was directly afflrmed in the suprême court in 
the càae ôf The Lottawanna, 21 Wall. 558, 582, where Mr. Justice 
BradlêyJTïpon this point, says: • 

"ïhé'ctfùrt bas power to dlstribute surplus to ail those who can show a 
vested Jmtiemst tbarein In tlie order of thelT saveral prlorities, no matter bow 
their ctfilms orlginated. * * * It is: a wholesojpe Jurlsdlction very çom- 
monly éxçi^cised by nearly ail superibF courts, to distribuée a fund right- 
fully iù ita't)6ssesslon tb thdsè who àfe legally enûtled to itj and there 
is no sôùiid tèason wby admtralty courts sbould not do the same. If a case 
shouldbe 80 complicated as to requlr© the interposition of a court of equlty, 
the distrlîBtKWHrt could refuse to act and refer the parties to a more com- 
pétent tribunal." 

The Clâlm in that ca«e was made by a mortgagee, as in this case. 
The saiïle subject was cotisidered, and the same rule followed, by 
Mr. Justice Matthews, in the cases of The Guiding Star, 18 Fed. 
263, and The E. V. Muhdy, 22 Fed. 1T3; by Mr. Justice Jackson, in 
The Balize; 52 Fed. 414; and by other judges in The Wyoming, 37 
Fed. 543} The Wexford^ 7 Fed. 674, 684; and The Peerless, 45 Fed. 
491. In the latter case, the contention was between the mortgagor 
and the mortgagee, and thç superior right of the mortgagee sus- 
tained. In the récent case of The J. E. Eumbell, 148 U. S. 1, 13 
Sup. Ot. 498, this rule is again reaflûrmed. Though the court of 
admiralty, it is said, has no jurisdiction of a libel to f oreclose a mort- 
gage or to assert the title or right of possession under it, the court 
"has jurisdiction after the vessel has been sold by its order and 
the proceeds hâve been paid into the registry, to pass upon the claim 
of the mortgagee, as of any other person, to the fund; and to déter- 
mine the priority of the Tarions clàims, upon pétitions such as were 
filed by thé mortgagees and the material men in this case." 

The passage cited to the contrary from Benedict's Admiralty Prac- 
tice (3d Ed. § 592; 2d Ed. § 562) is àmbiguous, and liable to convey 
an erroneous impression. At the end of the paragraph should be 
added the statement, that any spécifie vested lien upon the res, or 
upon the fund derived from it, is enf orceable in the admiralty 
against the remuants and surplus, whether such interest was a mari- 
time lien or not. The superior right of the mortgagee is, therefore, 
sustained. lîothing has been presented to the court showing any 
such complications as would make needful an independent action 
in the state tribunals in order to détermine the mortgagee's claims. 
Any évidence touching the validity of the mortgage,:or the amount 
due upon it, càn be presented^ if desired, to the commissioner before 
whom other claîmants upon the same fund are proceeding with the 
testimony. 
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FREIGHTS OF THE KATB et al. 

GRAT et al. v. FREIGHTS OF THE KATE et al. (flve cases). BROWN 
et al. V. S AME (flve cases). HUNTIN,GXON et al. v. S AME (five cases). 
ATLANTIC TRUST CO. v. SAME (flve cases). GRAY, Eecelver, v. SAME 
(five cases), 

(District Court, S. D. New York. October 16, 1894.) 

1. Mabitime Contract — Lettkrs OF Ckedit— Htpothbcatiou OF Freights— 
GENERAL Lien. 

The United States & Brazil Mail Steamshlp Company, owning sev- 
eral sbips and cbartering others, obtained several banliers' letters of 
crédit in New York for the purpose of disbUrsing thelr sbips in Bi'aill. 

t As collatéral security fftr payment of tbé drafts drawn thereon at 90 
days' sight on London, they hypothecated to tbe bankera "ail freights 
earned and to be earned." Before tbe drafts matured tbe company 
failed. EM, (1) that the hypotbecation was a maritime contract; (2) 
tbat it created a gênerai lien on ail freights of tbe line, including those 
of vessels subsequently chartered; (3) tbat tbe bankers could enforce 
tbls lien in admiralty against the freights of vesséls arrivlng after the 
failure of the company, for any drafts outstanding; (4) that this gên- 
erai lien was subordinate to an.v spécifie lien op the same freights for 
advances actually applied to assist the current voyage. 

3. Same— GuARANTORs— Oral Htpoïhecation. 

Other similar letters of crédit having been obtained through tbe Per- 
sonal guaranties of third persons, to whom the freights were likewise 
orally hypothecated: Edd, that tbe guarantors had a similar maritime 
lien, enforceable in admiralty. 

3. Same — Chartered Vessels— Liens of — Prioritt— Damages. 

Under a clause in the charter giving to the shipowiier a lien "on ail 
cargoes and subfreights for any amount due under thls charter": Béld, 
that thé shipowner was' entitled to a lien on tbe freights of each vessel, 
(1) for the charter hire earned; (2) for necessary advances for tbe voy- 
age; (3) for indemnity against daims for supplies to the ship or dam- 
ages to cargo which tbe charterer was bound to pay; but (4) not to 
damages for the less profitable employment of the vessels during the 
remalnder of the charter period after withdrawal by tbe owners from 
the charterers' service, in conséquence of their Insolvency; (5) that thèse 
liens were spécifie, and superior to the bankers' gênerai lien. 

4. Same — Mortgagb— Recbivbr— Priohities. 

Upon a mortgage by the charterers, of ail the vessels of their Une,' in- 
cluding ail leases, toUs, rents, issues and profits, which mortgage was 
in default before tbe issue of the above letters of crédit, and the mort- 
gagee never having taken possession: Edd, that the freights earned 
were subject to the charterers' disposition, and tbat the bankers' gênerai 
lien on freights under the express hypotbecation, was valid as against 
the mortgagee, as well as against the receiver subsequently appolnted. 

In Admiralty. Competing claims upon the freights of five steam- 
ers chartered by the United States & Brazil Mail Steamship Com- 
pany. 

Conrers & Kirlin, for James Gray and others. 

Cary & Whitridge and W. P. Butler, for John Crosby Brown and 
others. 

Benedict & Bénedict and Maxwell Evarts, for petitioners 0. P. 
Huntington and others. 

Carter & Ledyard, Mr. Baylies, and Mr. Goodrich, for petitioner 
Atlantic Trust Co. 
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Stetson, Tracy, Jennings & Russell and Mr. Van Sinderen, for pe- 
titioner Henry W.i .Qraj, veceiyev, etc., ot United States & Brazil 
Mai^.^ S, Co. 

BïtQ't^N, District Judge. The above 25 lîbels and pétitions were 
flled hf flVè différent claimants oî tliè f reiglits eai-ned by the Tarions 
steamships above named, upon the last voyage of each from Brazil 
to New York. The Kate arrived hefe on Mârch 27, 1893; the 
Joshu^ Nicholson on March 17th; |;he Etheriy on April 2d; the Elsie 
and the Enchantress about April 29th. The vessels were ail run- 
ning ln= the servloé of the United States & Braizïï Mail Steamship 
Coppaioiy, under Written charters from their owûers, made (except 
that oi? aie Enchantress) in the latiter part of 1892, or January, 1893., 
The net freights remaining after deducting port charges and the ex- 
penses of dëlivering the càrgoes hère, amount tp the foUowing sums, 
viz. : ' 

Those of the Kate to $9,856.08; oit the Elsie, $12,946.99; of the 
Etheriy, |8,745.17; of the Enchantress, $11,280.26; of the Joshua 
Nicholson, $6,975.38; 

The first flve libèls are by the différent owùérs of the flve steam- 
ships, to recover the unpaid charter hîre, and certain other demands, 
for which liens upon the freights ajce clalmed under the express 
provisions of the several charters. 

The second five libels are by Brown Bros. & Co. for moneys paid 
on acconnt of the steamship company, the charterers, upon drafts 
drawn bj that .company on letters of crédit issued to it by Brown 
Bros, à Co., on thé faith of an express hypothecation of "ail the 
freights eamed and to be eamed," as "collatéral security" for the 
payment of the drafts. 

The flve pétitions of Huntington and Pratt are for moneys paid by 
them as gUarantors upon three letters of Crédit issued by Heidel- 
bach, Ichelheimer & Co. to the steamship company, on the alleged 
crédit and pledge of the freights to the guarantors as security for 
their guaranty. 

The five pétitions Of the Atlantic Trust Company présent its 
claim to the freights as mortgagee of ail the "ships, property, leases, 
tolls, income, rents, issues and profits" of the steamship company; 
and the five pétitions of the receiver of the steamship company 
claim whatever Is not legally vested in the other claimants. 

The steaiÙsWl) company failed in Pebruary, 1893. On March 18, 
1893, the petitioner Henry Winthrop Gray was duly appointed by 
the State court temporary receiver of the company; and on March 
6, 1894, thii^ ^ppointment was made permanent. 

The charters of ail the steamers were in substantially the same 
terms, except that of the Joshua Nicholson, which varied a little 
in the expresis lien secured to the owners. 

The charter of. the Kate, which is a représentative of |;he rest, 
was dated December 13, 1892, and was what is commercially known 
as a timé charter. The steamer w^as let to the company for two 
round trips f rom New York to Brazil and back, at the rate of 6/6 
per ton per month, payable monthly in advance. She was to be 
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manned, oflacered and provisioned by the owners; wMle the char- 
terer was to load her, and supply coal, etc. Clause 21 of the char- 
ter proTided that "the owners shall hâve a lien upon ail cargoes 
and ail subfreights for any amount due under this charter." The 
charter of the Joshua Nicholson gave this lien for "charter hire" 
only, instead of for any amount due. 

Shortly before the arrivai of the Kate at New York at the close 
of her first voyage, the steamship company having failed, and in 
answer to inquiries having stated that it did not propose to load 
the steamer again, the owners, on March 20, 1893, notifled the com- 
pany in writing that they "hereby withdraw the steamer from your 
[the company's] service under the charter party, without préjudice 
to any claim they or their agents may hâve on you in pursuance of 
this charter party or otherwise." This notice was in accordance 
with a right to withdraw reserved by the âfth clause of the charter 
party, in case of any default in payment of the hire monthly in ad- 
vance. At the time of this notice, upwards of one monthly payment 
was due and linpaid. On March 27th the Kate arrived at New 
York, whereupon the owners, without dissent by the company, took 
possession of her through their agents, Messrs. Winchester & Co., 
who delivered the cargo and collected her freights now in suit. 
The same notices were given as regards the four other chartered 
steamers; and on their arrivai afterwards, similar proceedings were 
talîen for the delivery of the cargoes and the collection of their 
freights; and soon afterwards the above libeis were filed by the 
shipowners, and the freights were deposited subject to the order of 
the court. 

The libelants, James Gray and others, shipowners, claim to re- 
cover against the freights of the vessels respectively, (a) the unpaid 
charter hire of each vessel up to the end of unloading, viz.: For 
the Kate, |4,070.85; for the Elsie, |7,909.14; for the ÎEtherly, |7,- 
811; for the Enchantress, |1 4,482.48; for the Joshua Nicholson, 
12,938.86. To the liens for charter hire there are no valid objec- 
tions; though there are some counter charges presented to dimin- 
ish the amounts due upon each ; and in the case of the Enchantress 
a considérable déduction of time is claimed, on accoimt of a break- 
down in her machinery. 

The shipowners further claim liens for (b) certain advances and 
supplies fumished by them to the charterers iDefore and after sailing 
from Brazil upon the last voyages; for coal obtained at Rio, and 
for port charges, and extra meals at St. Thomas, where the Kate 
was obliged to put in for supplies, which, under the charter, the 
Brazil Company was required to provide; also for some mats bought 
of the master of the Enchantress; the expansés of replacing a 
bulkhead, and the master's services as purser; ail of which the com- 
pany agreed to pay; (c) indemnity against certain liens claimed 
against thèse steamers, some of which are in suit, for supplies fur- 
nished by material men in New York on the previous voyages 
ont ; and also against certain claims of cargo owners made against 
the ship for cargo damage, and for short delivery on the last voyage; 
which claims the charterers, it is said, are bound to pay; also (d) 
damages for the nonemployment of the steamers during the residue 
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of siheidhaifer period after the Vôssels tvere WithdSawn, i., e., for the 
paUoâiitfeiftuiîfed for another voyage to Brazil ainû .back, or about 
thceemdiithB; except in the caSe bf the Enchantress, whose charter 
expired ;Wîtà the current voyage^ 

Mier Jifeelàiïts John Crosby 13ïx»wn and othears constitute the flrm 
of Brown Bros. & Co., bankers, ofithis city and Lôndon, who, since 
1887, hâve bèen in the habit of ifeSlling to the steamship company 
lètteas .of crédit for: the disbursement of its steamers at Brazilian 
^pQirtsnpon a hypothécation of the freights. Sévèral such letters 
were iSBUed in 1893. ; The last of thèse was issned and dated on 
Norembôr 29, 1892, to the président of the steamship company, and 
f drwarded to him at Rio, where he theri temporarily was, for £8,000, 
ail olfwMch Was ayailed of there by drafts oa Brown, Shipley & 
Go., iLondon, at 90 days' sight. Où the back of< this letter of crédit, 
as upon iprevious Ones, was an agreement signèd by the secretary 
and treasurer of the company at the time the letter was issued, by 
whieh, iamong other ithings, the company agreed to put Brown 
Bn)S.!& Co. of New îjôrk in funds sufficient to pay any drafts drawn 
upon itàe letter of crédit, 15 days béfore the maturity of such drafts 
in London; and also agreed that "aJl freight moneyë eamed and to 
be eajffted, and the policies of insùrance thereon, are hereby pledged 
and] bypothecated to them [Brown Bros. & Co.] as collatéral 
secuifity for the payments as above promised; and to give them any 
additie^al security that they may require whenever they may see 
proper to demand it" 

When this last lettep of crédit was issued and the hypothecation 
signed on November 29, 1892, only one of the above-named flve 
charterfidï steamers, viz., the Enchantress, was running in the serv- 
ice of the company; the Kate, and the othef three steamers were 
chartered, and entered the company's service, within the two 
months following. The company also owned flve other steamers, 
which ran regularly in its service. The Kate, chartered on Decem- 
ber 15^,1892, sailed on her ârst trip on December 2oth. It is con- 
tendfed, however, in behalf of Brown Bros. & Co., that the hypothe- 
cation to them was gênerai, and was intended to cover not only 
the freights of the spécifie voyages asslsted by thè drafts, but "ail 
freights" earned by any steamers of the Une, ûhtil ail the drafts 
were paid; and that they hâve, therefore, by the express contract, 
a gênerai lien upon ail the freights of the Une for the payment of 
any of the drafts unpaid. 

Six drafts were dra-win and negotiated by the company's agents 
at Eio under Brown Bros, & Co.'s last letter of crédit. They were 
dated December 6, 1892, £2,000; December 16, £1,000; December 
27, £1,000; January 2, 1893, £2,000; January 9, £1,000; January 
21, £1,000; They were drawn on London at 90 days' sight, and be- 
came due at varions dates from March 30 to May 15, 1893; and 
the stegjijîahip co'mpany having failed in February préviens, they 
were ail paid by Brown Bros. & Co. at maturit^^. The proofs show 
that thé funds derived by the company at Rio from even the 
last of thèse drafts were aJl exhaiisted before the end of January, 
1893 ; while none of the bUls for. thèse flve chartered steamers on 
their last voyages were paid at Rio or Santos until in February and 
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March foUowing. As their drafts, therefore, were not used to aid 
the chartered ships on thèse last voyages, Brown Bros. & Co. can 
hâve no spécifie lien on the freights hère in question for moneys sup- 
plied to disburse the ships on the last voyages, but can only stand 
upon their claim of a gênerai lien on ail the freights of the line, 
under the terms of the express hypothecation. 

Under three other letters of crédit issued earlier for similar pur- 
poses and on the same terms, dated respectively, July 13, September 
24, and September 29, 1892, other similar drafts were drawn and 
negotiated by the company, which, on its failure about February 23, 
1893, Brown Bros. & Co. were obliged to take up at their maturity, 
from March 2 to May 4, 1893, amounting in ail to $80,300.74. There 
Avere no lâches on the part of Brown Bros. & Co. in proceeding 
against the flrst freights available after the company's failure, viz., 
those of the steamships, Advance, Allianca and Vigilancia. On 
February 24, 1893, a suit in equity was brought by them in the su- 
prême court of the state to impound those freights; though they mis- 
took the proper forum. Brown v. Gray, 70 Hun, 261, 24 N. Y. 
Supp. 61. 

1. For the mortgagee and the receiver it is contended that Brown 
Bros. & Co. bave no gênerai lien upon ail the freights; and that the 
express hypothecation gives them only a lien on the freights of the 
spécifie voyage assisted by their letters of crédit, and to the extent 
of such assistance only; which, for convenience, I shall hereafter 
call a spécifie lien, to distinguish it from the gênerai lien claimed. 

I am satisfled, however, that a gênerai lien was intended to be 
created; because the language of the hypothecation naturally im- 
ports this, and because nothing less would afford any substantial 
security available when needed. 

It is the ordinary practice of bankers to require some kind of 
security for letters of crédit. Hère an hypothecation of the 
freights was the only security taken. That was the basis of the 
loan. The crédit of 90-day sight drafts on London amounted to 
very nearly four months' crédit after the drafts were drawn and 
negotiated at Eio. The bills at Rio or Santos for a particular 
voyage were mostly not paid, nor the drafts drawn to obtain money 
to pay them, until from two to four weeks after the ship sailed; 
and as the voyage to New York was usually but three or four weeks 
long, the freights of the particular voyage assisted by the drafts 
would usually be collected by the steamship company in New York 
from two to three months before those drafts became due. A 
spécifie lien on the freights of that voyage alone would, therefore, 
be of no value, unless the bankers should arrest the freights in 
advance on arrivai of the vessel months before the drafts matured, 
and hold the fund "as collatéral security for the payment of the 
drafts." Though the bankers, doubtless, had the right to do this 
on the failure of the company, under the terms of the hypothecation, 
it was manifestly contrary to the intent and expectation of the 
paities that they should arrest the freights in advance so long as 
the steamship company was solvent, conducting its business as 
usual, and paying its bills at maturity. The very object of the 
crédit of 90 days after sight must hâve been to give the company 
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80 much time in which to pay tjie drafts. To arrest the spécifie 
f reights in adyance, and lock them up until the drafts matured, 
while the company was in good crédit and paylng its bills at ma- 
turity, would defeat the very object of the crédit, and at once stop 
the company's business by seizing and locking np its only resources 
for continuing its business. During the five years' previous dealings 
on sinùlar letters of crédit, no such arrest in advance had been 
made, The right to immédiate arrest was waived, and was in- 
tended to be waiyed, so long as the company was solvent The com- 
pany needed crédit; the bankers needed a continuing security coex- 
tensive with the crédit given. A spécifie lien alone was wholly un- 
suited and inadéquate to the needs of either party. A gênerai lien 
was necessary to the needs of both. Evidently what the parties in- 
tended by this hypothecation was a real and substantial security, 
to be ayailable when needed; and by the broad language of the 
contract hypothecating "ail freights earned and to be earned," it 
seems to me they plainly intended both a spécifie and a gênerai lien 
on ail the freights of the company's Une. And if that was the 
intent, effect must be given to it, so far as it is lawful, and is not 
incompatible with the rights of others. 

The hypothec£).tion was sufBcient in form, and absolute. Christ- 
mas V. Busséll, 14 Wall. 69. It gave a vested interest in the freights 
from the time they began to be earned, i. e., when the vessels 
sailed, as "collatéral security" for the payment of ail drafts ne- 
gotiated. 2 Story, Eq. Jur. §§ 1040, 1045. It reserved no power 
of révocation or control in the debtor, inconsistent with the en- 
forcement of it by the pledgees whénever they chose to enforce it; 
and it gave them the right to collect the freights on demand and 
notice at any time before they were otherwise lawfully appropriated. 
Bank V. Schuler, 120 U. S. 511, 7 Sup. Ct. 644. 

2. I see nothing invalid in such a gênerai hypothecation. The 
parties, in effect, treated the vessels run by the company as con- 
stituting a Une, and dealt with the Une and ail the vessels running 
in it, as with a single vessel. . See The Eosenthal, 57 Fed. 254. 
This was the undoubted intention. In the negotiations, no par- 
ticular steamers were named; the drafts were to disburse the com- 
pany's steamers, i. e., any or ail of them, as might be needed. As 
between the parties, there is surely nothing invalid in procuring 
necessary supplies for a Une of vessels by an extended hypotheca- 
tion of that kind. A master could not make such an extended 
hypothecation, because his authority extends only to his own vessel. 
But the owner is not thus limited. "No one has ever questioned," 
says Butler, J. in The Mary Morgan, 28 Fed. 199, "that an express 
lien may exist whénever the owner chooses to croate it." The 
freights belonged to the steamship company; and in thus hypothe- 
cating them, they exercised no more than an owner's ordinary right. 
The extended hypothecation was adapted to the modem modes of 
business, and was not violative of any rule of the maritime or 
municipal law. 

3. It is not a valid objection that this gênerai lien is more ex- 
tended than that which would be given by implication of law alone, 
which is spécifie only. For under the civil and maritime law, 
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hypotliecations hâve always been recognized as created "by the 
mere agreement of the parties," as well as "by implication of law, 
or by judicial decree." Pothier de l'Hypotlieque, c. 1, art. 1, § 1; 

2 Bell, Comm. (3d Ed.) Nos. 1290, 1291; Macl. Shipp. (3d Ed.) 66. 
Accordingly maritime liens, resting wholly on express contract, 
hâve constantly been enforced. Such is the ordinary express con- 
tract of bottomry; the lien for supplies, under the English practice; 
the lien for charter hire upon the subfreights of a chartered vessel 
in possession of the charterer; the lien for supplies by material 
men, or for advances by the ship's agent, on dealings with the 
owner alone. The James Guy, 1 Ben. 112, Ped. Cas. No. 7,195; 
Id., 5 Blatchf. 496, Fed. Cas. No. 7,196; Id., 9 Wall. 758; The Kalo- 
rama, 10 Wall. 214; The Patapsco, 13 Wall. 329; The Stroma, 

3 C. C. A. 530, 53 Fed. 281, 283; The Erastina, 50 Fed. 126. See, 
also, The Volunteer, 1 Sumn. 551, Fed. Cas. No. 16,991; The Kimball, 
3 Wall. 37, 44. 

Upon this view, Mr. Justice Thompson, in the case of The Mary, 
1 Paine, 671, 674, Fed. Cas. No. 9,187, observing that there is no 
limitation on the authority of the owner, and that he "has the 
absolute control over his property, and a right to pledge his vessel 
for money borrowed for any purpose, to be applied to repairs, outâts, 
or to the purchase of the cargo," sustained a bottomry bond executed 
by the owner upon his vessel in the home port. 

In the case of The Draco, 2 Sumn. 157, Fed. Cas. No. 4,057, Mr. 
Justice Story not only reafflrmed that décision, but upon a long re- 
view of the subject held that a bottomry bond may be executed by 
the owner in the home port for "any other maritime purposes, as 
well as the necessity of the ship." "In my opinion," he says, "there 
is not the slightest ground to uphold the doctrine that in order to 
constitute a bottomry bond as such, in the sensé of the maritime 
law, it is necessary that the money should be advanced for the 
necessity of the ship, or for the cargo, or for the voyage. Where it 
is given by the owner, he may employ the money as he pleases. 
It is sufiScient if the money be loaned on the bottomry of. the ship, 
at the risk of the lender for the voyage." 2 Sumn. 186, Fed. Cas. 
No. 4,057. This goes beyond what is needed to support the présent 
hypothecations. For if the owner may hypothecate the vessel and 
freight for any maritime purpose, independent of the particular 
voyage, plainly he may hypothecate the freights of vessels B., C. 
and D. to procure necessary supplies for vessel A.; and this case 
involves nothing more, in hypothecating ail the freights of the Une 
in order to obtain necessary supplies for each and ail of its vessels. ' 

In the case of The Jacob, 4 C. Eob. Adm. 245, Sir William Scott 
held that even the ordinary language of a bottomrv bond, hypothe- 
cating ship and freight, would bind the freights of a subséquent 
voyage nearly a year afterwards, where no superior rights of 
third parties intervened. 

There are no higher authorities in the maritime law than thèse. 
They show that it is sufûcient, for a maritime privilège, that the 
hypothecation is for maritime purposes, (such as was the sole pur- 
pose hère), though not necessarily to aid the particular voyage. 
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4. Nor is it a valid objection that the hypothecation covers future 
and prospective voyages. The case of The Jacob, last eited, is 
in point See, also, The Warre, 8 Priée, 269, note, and other 
casés below cited. Bottomry usually in volves more or less of the 
same future élément. An hypothecation of freights on bottomry 
is often given to enable repairs to be made to the ship before cargo 
is loaded, or even engaged. An hypothecation under the maritime 
law, is équivalent to au assignment as security under the municipal 
law. The law, in gênerai,, recognizes assignments of future inter- 
ests as a valid security from the time they corne in esse. 2 Story, 
Eqi Jun §§ 1040, 1040b, 1053. This has been often applied to rents, 
crops, wool to be grown on sheep, income, and the freights of ves- 
sels or railways. Mitchell v. Winslow, 2 Story, 630, Fed. Cas. No. 
9,673; Beall v. White, 94 U. S. 382, 387; Congreve v. Evetts, 10 Exch. 
298; McGaffrey v. Wooden, 65 N. Y. 459; Eield v. Mayor, etc., 6 
N. Y. 179. Cases of freights of vessels are Kimball t. Bank, 138 
N. y. 600, 34 N. E. 337; The Warre, 8 Price, 269, note; Lang- 
ton V, Horton, 1 Hâre, 549; Douglas v. Russell, 4 Sim. 524; Leslie 
V. Guthrie, 1 Bing. N. 0. 697; Lindsay v. Gibbs, 22 Beav. 522; 
Stewarl V. Fry, 3 Ala. 573, 577. The claims of the présent mort- 
gagefe rest wholly upon this principle. 

5. Such a gênerai lîen by express hypothecation, so far as it 
reaches freights of future voyages of the same vessel, extends in 
this casé, as in the case of The Jacob, ut supra, no further than the 
ordinary maritime lien on the ship extends, for supplies fumished to 
her on a prior voyage; since that lien continues through future voy- 
ages, except as against subséquent bona flide purchasers or incum- 
brancers,' until the lien is paid, or lost by lâches; though it is sub- 
ordinate to any spécifie liens arising out of later voyages. The 
Columbia, 13 Blatchf. 521, 523, Fed. Cas. No. 3,030; The Martino 
Cilento, 22 Fed. 859; Nesbit v. The Amboy, 36 Fed. 926. 

The same subordination must exist hère as against spécifie liens 
acquired for aid to subséquent voyages of the same vessel, and to 
the voyages of the other vessels. The gênerai lien is inferior in 
rank to the spécifie lien. Creditors acquiring spécifie liens by 
aiding the voyage on which the freights are earned, either of the 
same vessel or of other vessels of the Une, hâve, by the maritime 
law, a superior privilège over any lien which has uot aided the 
particulàr voyage. Thus, under the maritime law, no creditor can 
be injured by such a gênerai lien, who has dealt with the ship on 
the crédit either of the ship Or of the freight; and no other creditor 
is in a situation to complain. 

The only «other party in the case who might complain of the 
gênerai hypothecation, is the mortgagee; and under both the mari- 
time, and thé municipal law, I think the mortgagee's rights are 
inferior to' this express hypothecation. 

The mortgagee represents the holders of bonds to the amount of 
$1,250,000, sedured by three several mortgages for that amount 
made by the steamship company, dated July 1, 1889, and September 
17, 1890, and June 5, 1891, conveying to the Atlantic Trust Com- 
pany, as trustée, the stéarnships, Finance, Advance, Allianca, 
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Seguranca, and Vigilancia, and aiso ail the franchises of the steam- 
ship Company, and ail its property then in possession, or thereafter 
to be acquired; and also "ail leases, contracta, « * • tolls, in- 
come, rents, issues and profits arising ont of said property." 
Freights are not mentioned by name; nor any chartered vessels, 
or tbeir freights. The latter only are hère in question. They are 
covered, if at ail, by the above gênerai words alone. The steamship 
Company, by the terms of the mortgages, was to remain in posses- 
sion till default; and after default, upon the request of bond- 
holders to a certain amount, the trust company was anthorized to 
take possession. Default oceurred by the nonpayment of the semi- 
annual interest that became due on January 1, 1892. No interest 
was thereafter paid; but no steps were taken by the bondholders 
or the mortgagee to obtain possession of the mortgaged vessels or 
their freights, nor of the freights hère in question, until March, 
1893, after the company's f allure; and before the mortgagee could 
obtain possession, the vessels owned by the company were attached 
by the marshal, and the freights hère in question were deposited 
subject to the order of the court. The rights df ail parties must, 
theref ore, be adjudged as they existed at that time. 

6. The mortgagee and receiver contend that any such gênerai lien 
as above stated is inferior to their claims. The ordinary rule, how- 
ever, is that a mortgage of vessels is inferior in rank to subséquent 
maritime or statutory liens for supplies; because the former is a 
nonmaritime securlty, while the latter are in aid of the neces- 
sities of commerce and navigation. The J. E. Rumbell, 148 U. S. 1, 
13 Sup. et. 498. 

In cases like the présent, where the mortgagee and the lienors 
hâve both alike dealt with the Une as a whole, I see no reason why 
this rule is not as applicable to a gênerai lien as to a spécifie one. 
If the mortgage werè only upon a single vessel of the line, a gênerai 
lien on ail the vessels for a beneflt to one only might operate in- 
equitably upon the mortgagee's spécial interest. Of such a case 
I do not speak. But hère both the mortgagee and the lienors dealt 
with the line as a whole. The gênerai hypothecation added noth- 
ing to the aggregate of the particular liens, each and ail of which 
were superior to the lien of the mortgagee, The contract for a 
gênerai lien was a bénéficiai and a meritorious one; it was not 
beyond the legitimate exercise of the company's lawful power 
over its own freights to be earned, and of its lawful rights in 
managing the navigation of the line, while left in possession by the 
mortgagee. And as both dealt with the line as a whole in the 
same gênerai way, the nonmaritime security of the mortgage must 
be postponed to the express maritime hypothecation, by means of 
whieh the gênerai freights mortgaged could alone be earned, in ac- 
cordance with the usual maritime rule. 

The décisions of the suprême court holding that a mortgage of 
income in railway mortgages means the net tncome after paying 
the current expenses and charges in eaming it, is a récognition by 
the municipal law of the same équitable principle. Fosdick v. 
Schall, 99 U. S. 235, 252; Buraham v. Bowen, 111 U. g. 780, 4 Sup. Ct 
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675; Kneeland v. Machine Works, 140 U. S. 597, 11 Sup. Ct. 857; 
Trust Co. T. Souther, 107 U. S. 591, 594, 2 Sup. Ct. 295; Kimball v. 
BankjilSS N. Y. 500,. 34 N. E. 337. Tbe hypothecation hère was 
equliralent, as I ibiave said, to an assignment at law ; and being made 
while the mortgagor was in possession of the vessels, and made upon 
full considération, as a necessary means of earning the freights, 
it has the highest equity in its support, as against a prior mort- 
gagee not in possession. Bank v. Schuler, 120 U. S. 511, 516, 7 Sup. 
et 644; Spain V, Hamilton, 1 Wall. 604, 624. 

It is urged that the décisions in the cases of railway mortgages 
are nottb be extended; citing Wood v. Safe-Deposit Co., 128 U. S. 
421, 9 Sup. et. 131; Eneeland v. Trust Co., 136 U. S. 97, 10 Sup. Ct. 
950. liû the passages cited from those cases, however, the court 
was speaking of préférences given to unsecured claims; while the 
présent claims are ail made under express hypbthecations. In the 
case also of Thomas t. Car Co., 149 U. S. 110, 13 Sup. Ct 824, cited 
for the mortgagee, there was no hypothecation or pledge to the car 
Company. It was a mère creditor at large. 

Considering the importance of the freights of such a line, the 
omission to mention them in the présent mortgages mak^ it certain 
that they were not specially contemplated, and somewhat doubtful 
whether they were designed to be included in the mortgages at ail. 

The form of mortgage used was the common form of railway 
mortgages; and if freights can faJrly be held to be covered by the 
words, "leases, tolls, income, rents, issues and profits," which the 
mortgages use, it would seem to be a fair inference that the parties 
in using those words intended no more than their légal import and 
effect, as wéll settled at that time. The context, "rents, issues and 
profits," moreover, indicates that only the net income was intended; 
the term ^'profits" clearly signifies this. 

In the case of Bumham v. Bowen, 111 U. S. 780, 4 Sup. Ct 675, 
stress was laid upon the circumstance that the mortgagee after 
default had still suffered the mortgagor to remain in possession and 
deal with the mortgaged property as before. That is the case hère. 
Ail the hypothecations in question, and every draft hère presented, 
were made months after default in the mortgages, and while the 
mortgagee still suffered the mortgagor to remain in possession of 
the vessels, prosecuting voyages which required this money to be 
raised on the faith of thèse hypothecations. Even, therefore, if 
this gênerai hypothecation were not a maritime lien at ail, the ap- 
propriation of thèse freights by express contract ias a security for 
the letters of crédit issued upon the faith of the pledge, as well as 
the légal restriction of "income" to net income in mortgages of this 
kifld, would giveto the pledgees a vested équitable interest under 
the municipal law, according to the cases above cited, superior to 
that of the mortgagee out of possession, and to that of a receiver 
sùbsequelQtiy appointed. 

In what has been said above as to the mortgagee'S' rights, it 
has been assumed that the mortgages had légal force to attach, or 
create a lien, upon the freights eamed before the mortgagee came 
irito possession ôf the vessels. But the décisions of the suprême 
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court seem to forbid the allowance of that fundamental assumption. 
In the cases of Gilman v. Telegraph Oo^ 91 U. S. 603, and of Bridge 
Co. V. Heidelbach, 94 U. S. 798, upon mortgages substantially identi- 
cal with the présent, covering the "tolls, rents, issues and profits" 
of the mortgaged property, and in the former case expressly includ- 
ing "freights" also, the suprême court adjudged that the mortgagee 
acquired no présent interest or lien upon the income, because it had 
not taken possession of the mortgaged property either by itself or by 
a receiver appointed in its behalf. In the first case, an attaching 
creditor, who garnisheed the freights that were earned after a decree 
of foreclosure, but before a sale under it, no receiver having been 
appointed, was held entitled to the freights and income as against 
the mortgagee. Mr. Justice Swayne, in delivering the opinion of 
the court, after citing the words of Lord Mansfleld in Chinnery v. 
Blackman, 3 Doug. 391, that, "until the mortgagee takes possession, 
the mortgagor is owner to ail the world, and is entitled to ail the 
profit made," continues as foUows: 

"It is clearly impUed in thèse mortgages that the railroad company should 
hold possession and recelve the earnings until the mortgagees should take 
possession, or the proper judicial authority should Interpose. Possession 
draws after it the right to recelve and apply the income. Without this the 
road could not be operated, and no profit could be made. Mère possession 
■wonld hâve been useless to ail concerned. The right to apply enough of the 
net Income to operate the road ■will not be questioned. The amount to be 
so applied was withln the discrétion of the company. The same discrétion 
extended to the surplus. It was for the company to décide what should be 
done wlth It. In this condition of thlngs, the whole fund belonged to the 
company, and was subject to its control. It was, therefore, liable to the 
credltors of the company as if the mortgages did not exist." 

The case of The American Bridge Co., 94 U. S. 798, is no less 
décisive. There the mortgagee, after default, flled a bill in equity 
to secure the income and freights mortgaged. A few vreeks later 
a judgment creditor's bill was flled, claiming payment out of the 
same moneys. The later bill, though no lien on the fumi until the 
bill was flled, was held entitled to priority, on the ground that the 
mortgagees had not obtained possession either by themselves or by 
the appointment of a receiver. The prior bill flled by the mort- 
gagees, it was held, did not affect the lien acquired by the flling of 
the later bill, because it (the mortgagee's bill) was "an attempt to 
extend the mortgage to what it cannot be made to reach." "Such 
a proceeding," says the court, "does not create any new right. It 
can only enforce those which exist already. The bill of the [mort- 
gage] trustées is as ineffectuai as if the fund were any other property 
* * * and never within the scope of the mortgage." 

I do not flnd the binding force of thèse adjudications weakened 
by any subséquent décisions, but rather recognized and main- 
tained. United States Trust Co. v. Wabash W. Ey. Co., 150 U. S. 
287, 306-308, 14 Sup. Ct. 86. See, also, Teal v. Walker, 111 U, S. 
242, 4 Sup. Ct. 420; Trust Co, t. Shepherd, 127 U. S. 494, 507, 8 Sup. 
Ct 1250. The décisions in Kimball v. Bank, 138 N. Y. 500, 34 
N. E. 337; Central Trust Co. v. Wabash, St. L. & P. Ry. Co., 30 Ped. 
332, 889; and Mississippi, V. & W, B, Co. v. United States Exp. Co., 81 
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III. 53j4iTr-ar«t9tlie sacieiesflect.: lJfl4er tbese dficisiona tjie necessary 
cpil<:l^pi()n:is, th^ktAs the trust cQn^^ajaj, the mortgagee, in this case 
iWjy^lipbtpined possession of the sl^Ips or freights, the freights in 
qu^<?|i fçygre absolutely at the di^jRosal: of the steawship company; 
apàftb^tMishypothecation of then^; in good faith, for full considéra- 
tion^, janil,, for ipiaritime purposes, being lawful and valid, it cannot 
bjs b^^Kpeached by any subséquente çl^imflled by the mortgagee in 
thesep^QC^dings. ;: 

The reçeiTèr is eTidently in no beifer position tha,n the mortgagee. 
Both,'therefore, must be postpofted tq the liens: arising upon the 
express liyppthpcations for the letters of credil^ as well as to the 
liens under the charters. . j ;. 

The claims of C. P. fl[;Untington, and of Pratt & Co. : 

7. The libejï^nts C. P. H^ntington and Pratt & Ço. daim to hâve 
been induqed tp become gnarantors pf three other letters of crédit 
issued by Hei^Çflbaeh, Ickplh'eimer & Ço., of JSew York, to the 
superintendents of the steamship company at Santos and Bio for 
similar purposes, on the faith of the oral pledge pf the ships and 
freights of thé 'cpnipariyl The flrst of the three letters of crédit 
wasfpr £4,000, dated Oçtoîber 14, 1892, and was sent by the steam- 
ship company to its agents at Santos; the second and third were 
for £8,000 ea«h, dated Jaiiuary 9, 1893, and Pebruary 8, 1893, re- 
spectively, àûd séht by'the stfeamship coiûpany to its superintendent 
at Rio. : Thèse Ipttérs autiiprîzed draïts withih four months on C. 
J. Hambro & 8onj ofliondoui at 90 days' sight, and .were accompanied 
by similar agreèments ofthié steamship cotnpany tb provide Heidel- 
bach, Kkelheirnè;* & Ço.ih.îS'ew York, -With fuhds to pay ail drafts 
15 days before their màturity îh London. They did not, hpwever, 
cpntain aoyipledge or hjROthecation either of ship or freight; but 
ipstead ofthatspcurity, they were accompanied by a written Per- 
sonal guaranty, the lirsttwo signed by Mr. Huntington, and the 
last by Pratt & POi, that the; steaniship company would perform its 
agreement, and that thpyj tàe guarantors, would pay the drafts in 
oase of the company's defa^Ult. 

Ùnder the lîrst of thèse three letters, two drafts were drawn and 
negotiated at Santos for £2,000 each, dated November 16, 1892, 
and Dpcember 2, 1892, whicb on maturity, after the failure of the 
steamship company, wpce paid by Mr. Huntington on March 1, and 
March 18, 1892, respectively.: 

Under the second letter of -Tanuary 9, 1893, flve drafts, amounting 
in ail to f 8,000y were drawn and negotiated at Rio from the middie 
of January, 1893, to about February 1, 1893, ail of which were paid 
by Mr. Huntington at maturity between May 6 and May 19, 1893. 
Çnder thp last letter of crédit of February 8, 1893> only three drafts 
\Yere ,draw:n, ^yiz. : on February 18th and 21st and March 3d, amount- 
ing ip ail tp £4^500, whichj at ipaturity, were paid by Pratt & Co. 
from May 20 tp ^une 5, 1893, v ; Some of the proceeds of thèse drafts, 
as î ûnd, wç^e used to disburçe the last voyages o£ the Kate, the 
Enchaptrpss and the Joshua îi[icholson, to which I shall refer below.^ 

Considérable leyidence bas been given touching the oral hypothe- 
cation and ple4ge of the ships and freights as a secHrity to Mr. Hunt- 
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ington and to Pratt & Co. The negotiatioris were between Mr. 
Babbige, the secretary and treasurer of the company, and Mr. Hunt- 
ington, and Mr. Gates, Ms attorney in fact; and they bave each 
given their évidence on this subject. The counsel for ail the other 
parties insist that the évidence is insufficient to establish any 
hypothecation at ail, and that the testimony is too gênerai and in- 
deflnite to sustain any lien by contract. 

While the testimony of the witnesses on this point is lacking in 
the précision and exaetness that would be expected in written in- 
struments of hypothecation, it is impossible, I think, to doubt thèse 
essential facts; that Mr. Huntington, who was a stockholder and 
a vice président of the steamship company, but took little part in 
the management of its affairs, and Pratt & Co., stockholders, both 
positively refused to make any further advances of money to the 
company, as they had for some time previously been doing, upon the 
company's gênerai crédit and responsibility, though its need of 
additional f unds to disburse the ships in Brazil was urgently pressed 
upon thefh, because of their knowledge of the company's precarious 
condition; and that their consent to guaranty the three bills of 
crédit above named was given reluctantly, and only upon the crédit 
of at least the future freights to be eamed; that thèse freights were 
repeatedly referred to in the negotiations with Mr. Babbige as their 
security for the guaranty asked of them, and were in effeet agreed 
to be appropriated therefor,'a8 in the case of Brown Bros. & Co., 
whose lien upon the freights on their letters of crédit was well 
known, and was referred to in the negotiations, both parties under- 
standing that the guarantors were to hâve a similar lien to that of 
Brown Bros. & Co. The circumstances showing the intent to 
croate a lien, are somewhat similar to those in the case of The 
Kalorama, 10 Wall. 214, where Clifford, J., says: 

"It Is fuUy proved that the appellants (who had been previously disburs- 
ing the ship, as her agents) subséquent to the two trips, refused to make 
further advances on the crédit of the owner, and that the owner expressly 
requested that the advances should be made on the crédit of the steamer." 

And the lien was consequently sustained. The cases of The 
Patapsco, 13 Wall. 329, and The Havana, 54 Fed. 201, hâve also 
some analogy to the présent case in the known absence of any 
corporate responsibility beyond the ships and freights. 

The knowledge whlch the parties possessed of the lien that 
Brown Bros. & Co. had always provided for in their letters of crédit, 
and the référence to that lien in the negotiations, in connection with 
the other testimony, seem to me important, not only as évidence of 
the intent that Huntington and Pratt should hâve a lien, but of the 
geûeral nature of the lien intended. I am satisfled that it was the 
common understanding that the lien should cover "the f reight list," 
as Mr. Huntington in his testimony expressed it, and be similar to 
that of Brown Bros. & Co. For reasons stated in the cases of 
Brown v. The Allianca, 63 Fed. 726, 1 am satisfled that the lien does 
not extend to the ships in favor of either. 

The transaction was not for the personal benefit or advantage of 
either Mr. Huntington or Pratt & Co., except as it might benefit 
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eSIsry other Stockholder; to them pèrsonally, it was purely a burden, 
reljï^tattly undertaken for tJLe company's beneflt, and free from ail 
suspicion of personal gain. Tkough Mr. Huntington was a vice 
président of the company, and he and Pràtt & Go. were stockholders, 
tiiese relations, therefore, do not invalidate sucli a contract, or the 
lieûrgiTtén by it (per Mr. Justice Brown," in The Murphy Tugs, 28 
Fed. 429, 432), although they may afford some explanation why the 
(îontract was so loose and informai. 

Nordo I perceive any lack of authority in Mr. Babbige as secre- 
tary and Ircasurer of the company to obtain funds upon the gênerai 
pledge of ail the freighta That was precisely what Mr. Babbige 
has been long accustomed to do in the company's behalf, in deal- 
ing withi Brown Bros. & Oo.; only hère the hypothecation of the 
freights was made to Huntington and Pratt & Co., as personal 
guarantors of the letters of crédit, instead of being given to Heidel- 
bach, Ickelheimer & Co., the bankers, directiy. The long practice 
by Mr. Babbige as treasurer and secretary to obtain letters of crédit 
on thèse terms, must hare been with the knowledge and approval of 
the board; and that is sufficient évidence of his authority in this 
instance to pledge the freights of the Une as was usual theretofore. 

8. The :«ounsel for the mortgagee has renewed, with some insist- 
ence, the contention heretofore made in previous stages of thèse 
causes, that none of the transactions with Brown Bros. & Co., or 
with Huntington and Pratt & Co., aboVe referred to, were maritime, 
or wlthin the jurisdiction of this court, as an original cause of action; 
urging that the main transaction was a mère issue of letters of 
crédit, in no respect différent from a loan of money for the gênerai 
business of the steamship company, and that such a loan is not 
maritime; that the express hypothecation was but an incident of 
a nonmaritime contract, not giving any différent character to the 
transaction; and that the gênerai character of the pledge allies it 
to a mortgage, which also is not maritime. 

I cannot but adhère, however, to my previous rulings upon this 
point, Which are also supported by the décision of the suprême court 
of'thei State at gênerai térm (Brown v. Gray, 70 Hun, 261, 24 N. Y. 
Supp. 61). A letter of crédit, like a loan of money, is in itself in- 
dififeïssnt in character; it may bp maritime, or nonmaritime, accord- 
ing to the objects of the loan, the intent of the parties, and the 
cirôumstances attending it< Maritime contracts are contracts that 
pertain to maritime comnierce and navigation. A letter of crédit 
issued for the purpose of directiy aiding the prosecution of current 
voyages, and upon the faith of the freights to be eamed, as a part 
of the contract, is as purely maritime as a bottoniry bond; and no 
commercial transactions are more characteristically maritime than 

theâe*:,; .':' 

Evéry loan, whether of crédit or of money, to assist a vessel on her 
voyage, and on the pledge of her freights, is presumably a maritime 
loah. Mr. Justice Thompson, in the case of The Mary, 1 Paine, 
671-673, Fed. Cas. No. 9,187, says: "Ail civilians and jurists agrée 
that marine hypôthecations fall under the dénomination of mari- 
time contracts." The oral évidence strengthens the presumption 
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derived from the hypothecation itself, and there is not the least 
évidence to the contrary. Not only were the letters of crédit issued 
by Brown Bros. &Co. ail accompanied byanexpress hypothecation of 
"ail freights earned and to be earned," but the other proofsshowthat 
on every application for the letters of crédit there was an express 
représentation that the moneys to be obtained thereby were to be 
used at Brazilian ports for the purpose of disbursing the steamers 
run by the company; that the letters of crédit were issued for that 
spécifie purpose, and that thèse disbursements were necessary in 
order to enable the company to keep its steamers ninning, and to 
eam the freights hypothecated. From Mr. Hofifman's testimony, 
it is évident that the loan and the pledge were so connected and so 
dépendent on each other, in the intent of the contract, that any 
substantial diversion of the funds to other uses than to disburse the 
ships of the line, would hâve been a plain departure from the 
contract, and would hâve justifled a revocation of the letters. The 
gênerai business of the company was itself a purely maritime busi- 
ness. The hypothecation of the freights was not an immaterial 
or collatéral circumstance, but a substantial part of the contract. 
The présent libels are to enforce that part of it; and it is that part 
which stamps the contract, by the clearest possible évidence, as 
maritime. Whether the hypothecation of the freights was gênerai, 
or spécifie only, does not in the least affect the maritime nature of 
the contract of hypothecation itself, but only its rank as compared 
with other maritime liens. 

No valid argument by analogy against the maritime character 
of such loans as thèse can be based on the nonmaritime character 
of mortgages of ships, except when a mortgage instrument is used 
to secure the loans. Even if a loan clearly maritime in its nature 
and intent, is to be held nonmaritime when secured by a mortgage, 
that could only be because a mortgage is a nonmaritime instrument, 
having peculiar légal incidents of its own; and because the parties, 
by adopting that form of security, might be presumed voluntarily 
to hâve abandoned or waived considération of the maritime nature 
of the transaction, and intended to rely upon a nonmaritime security 
alone. Whether such a rule is sound or not, is a question not hère 
involved; because the parties hère did not adopt a mortgage secu- 
rity; they adopted the immémorial maritime form of an "hypothe- 
cation," and waived nothing of its maritime nature. 

The company's contract with Mr. Huntington and Pratt & Co. 
to obtain their personal guaranties on the faith of a pledge of the 
freights, is of the same maritime character. The letters of crédit 
of Heidelbach, Ickelheimer & Co., considered by themselves alone, 
and independently of the guaranty by Messrs. Huntington and Pratt, 
and the pledge of the freights therefor, would hâve nothing about 
them necessarily maritime; since those letters were not accom- 
panied by any kind of hypothecation ; nor is there any évidence be- 
fore me that Heidelbach, Ickelheimer & Co. in issuing their letters 
had any référence to the maritime objects of the loan, or any interest 
in the appropriation of the moneys to the prosecution of thèse 
voyages; or that they issued their letters for that especial purpose, 
v.63F.no.5— 46 
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• or ùpofa the faith of any crédit o'f sMp or freight; âûd in the absence 
oÉ suchievidienee, their dealingsehould, perhaps, be treated as ordi- 

• naify aontearitîme commercial dealings. But that fact does net 
in the jeàst affect the nature of the additional arrangement be- 
tween the steamship company iaiid their guarantors, as respects the 
latter's means of indemnity; and that additional agreement, and that 
alone, is what is sought to be éhfOrced in thèse libels and pétitions. 
That agreement contained two eisential elementSj in addition to the 
terms of the contract with Hiéidelbaeh, Ickelheimer & Oo. ; flrst, 
that the proceeds of the drafta'W'ére to be used to supply necessaries 
to the company's vessels in foïéign ports, to enable them to complète 
their voyages and eam freight; and secondly, that the guarantors 
should enable thèse means tobe procured by their guaranty, to be 
given upon the crédit of the fMghts of the lîne. This contract, 
like that with Brown Bros. & Oo., was a pùtely maritime agree- 
ment, and within the jurisdictibn of this court, whether the con- 
tract between the steamship company and Heidelbach, Ickelheimer 
& Co. was so or not 

I therefore flnd the gênerai liens upon the freights given by the 
express! hypothecation to Brown Bros. & Go., and to Huntington, 
and to Pratt & Go., to be valid, though subordînate and inferior to 
any particular liens acquired through aid furtiished on the crédit 
of the ship or freight, to the partiCular voyage on which the freights 
were^eamed. ! 

There remain to be considered the légal priorities as between the 
liens «rf the shipowners and thê liens of Brown Bros, & Co., and of 
Huntington and Pratt & Co., as Well as some items claimed under 
the charter, which are in disputa. 

% Amounts due under the charter: 

The ebarter of the Joshua Mcholson gave a lien for "charter hire" 
only. The other charters gave a lien on "^1 cargoes and ail sub- 
freights for any amount due under this charter." This clause is 
a common one in time charters. The words "due," and "under the 
charter," are words liniiting the estent of the lien given. They 
are used in their ordinary commercial sensé, and mean sums 
which are "due" and payable at the time when any freights are 
due and collectible, and which might be then làwfully collected and 
applied to the sums then "due" in case of the charterers' default, as 
distinguished from future or contingent liabilities, not then pay- 
able; aïid àlso such sums as become due under the provisions of 
the charter. 

This lien, will, therefore, include charter hire up to the time when 
the vessels were withdrawn from the company's service, and such 
other amounts also as were then actually "due" to the shipowners 
from the charterers, for advances made for charterers' account, 
for coali provisions, port dues, and any other sums which the pro- 
visions àf the charter required the company tO pay; also any sums 
then due and payable on accoUnt of short dèlivery or damage of 
cargo, through the fault of the steamship company, for which the 
Company, by the terms of the charter, was bonnd to indemnily the 
ship and owners. One of thèse damage claims, against the Advance, 
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amounting to $900; bas been already paid<by the shipowners, and 
other Buits on similar claims are pending. Ail thèse obligations 
became flxed and payable at the close of the voyage, when the sub- 
freigMs pledged were due and collectible; and tbey were "due" 
under the provisions of the charter. 

10. Damages to the shipowners through the less profitable em- 
ployment of the vessels by themselves during the residue of the 
charter period, after they had voluntarily and absolutely withdrawn 
the vessels from the company's service, and thus terminated the 
charter from that time forward, are net, I think, vi^ithin the meaning 
of the lien clause. A claim to mère damages accruing after rescis- 
sion by the owners, is not a claim for an "amount due under the 
charter." That clause means the contract obligations under the 
stipulations of the charter. Tbere is no stipulation as to future 
damages in case of termination or rescission by the owners. After 
that withdrawal there could no longer be any action to recover 
the subséquent charter hire; because the service of the vessels was 
the considération for the payment of hire (Compania, etc., v. Spanish 
American Light & Power Co., 146 U. S. 483, 498, 13 Sup. Ct 142); 
and the owners voluntarily terminated the sei-vice on account of 
the insolvency of the company. Nothing but a doubtful claim for 
future possible, damages remained; and for that, the charter did 
not provide. See In re Kelly, 51 Fed. 194. 

Had the owners suffered the vessels to remain in the company's 
service, or subject to the company's or the receiver's orders, they 
could hâve claimed the full charter hire at the end of the charter 
period; but they could not hâve had a lien on the prior freights 
therefor, because not then "du«." 

It is the same as respects the future right to damages, if any. 
None were then due, for it was uncertain whether there would be 
any damages; or, if any, what amount. That depended upon the 
success of the future employment of the vessels by their owners dur- 
ing the remainder of the chartered period. See Bleakley v. Sullivan, 
140 N. Y. 175, 35 N. E. 433. Cases like The Hermitage, 4 Blatchf. 
475, Fed. Cas. No. 6,410; Blowers v. One Wire Eope Cable, 19 Fed. 
444, — are not applicable, because hère there was no rescission by the 
charterer. 

It is further urged in behalf of the shipowners, that having be- 
come possessed of the freight moneys through the collection thereof 
by their agents, they are entitled, aside from any claim of lien under 
the charter, to an équitable set-oflE to the extent of their damages 
in respect to the subséquent employment of their vessels. AU the 
cases cilted in support of this doctrine, are cases of liquidated dam- 
ages on contract It seems to me unnecessary, however, to consider 
this point at length; because however such a right to an équitable 
set-ofE might stand as between the shipowner and the charterer, 
or the receiver as the représentative of gênerai creditors, no such 
équitable right exists as against a previous express and valid marine 
hypothecation of thèse freights. The subsequently accruing claim 
for mère damages cannot possibly override such an hypothecation. 

11. There are certain minor claims as between the steamship 
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Company and the shipowners, which I find should be allowed. 
Thèse enîbrace claims in f avor of the company for the vaine of coal 
returned; for adrances made to the captains in Brazil; or for 
freîght moneys collected by the captains, and not already speciflc- 
ally applied upon the charter hire, or otherwise. Minor claims in 
farorof the shipowners include any debts incurred by the company 
to them for supplies, or expensès for the company's use not strictly 
provided for by the charter, such as extra meals; $200 for replacing 
bnikhead in the Etherly; the value of the mats bought of the cap- 
tain of the Enchantress; and the amount agreed to be paid to the cap- 
tain for acting as purser; ail of which I allow. ïhe nonlien claims 
due and payable at the close of the voyage can be flrst offset against 
each other so far as they go. Any balance against the shipowners 
may be offset against their claims, if any, for prior supplies of coal 
or other materials in New York for which the company was bound 
to pay, and for cargo damage through the company's fault, for 
which the Ship may be liable; and anything rémaining may be off- 
set against the charter hire. 

12. In the case of The Enchantress, a déduction of 20 days from 
the owner's claim for charter hire should, I think, be made for the 
time the steamer was laid up in Buenos Ayres waiting for a new 
piston rod to supply the place of one broken on the voyage ont; and 
also the expense of putting in to Pernambuco for the same cause; 
but not in this case for mère decrease of speed. The charter re- 
quired the owner to maintain the ship in a condition of thorough 
efficienCy. The tempbrary repair was not to be trusted, and the 
steamer wâs not in proper working condition until the new piston 
rod arrived. A notice that she was off hire was served on the 
captain at the time she was thus laid up. On this point, however, 
the testimony of the captain may be taken on the référence, for fur- 
ther considération, undër the liberty reserved at the trial. 

13. Priority of liens: 

(a) The liens flrst entitled to be paid ont of the funds, after the 
payment of the port èxpenses of the vessels, including the expensès 
of discharging the cargo and of collecting the freight, which I un- 
derstand Save been alteady paid, are the advances made or ex- 
pensès incurred for the necessities of the last voyage of each vessel 
after sieléft Brazil. 

(b) Next, the spécifie liens for unpaid charter hire, pro rata, up to 
the time when the vèssels were withdrawn from the company's 
service. Thèse liens, expressly secured by ail the charters, are 
superior, in my judgment, to any spécifie liens that Huntington and 
Pratt & Go* may hâve for moneys proved to hâve been supplied to 
disburae three of thèse ships on their last voyages by means of the 
drafts guaPantied. For the use of the chartered vessels, and the 
shipownéts' attendant lien on the freights for the charter hire, were 
the basis and necessary conditions of the contemplated voyages 
which Huiitington and Pratt & Co. proposed tO assist. They knew 
thèse conditions. They could not count, therefore, on using the char- 
tered vessels, or assisting the steamship company to use them in 
order to eam freights aè a security to them for their guaranty, ex- 



FBEIGHTS OF THE KATE. 725 

cept in subordination to the conditions of tlie charters, and the 
shipowners' lien for tlie use of the Tessels by which the freights 
were to be earned. This is not a case of a supply to chartered 
vessels in distress, and merely to bring the vessels home; such as 
inay sometimes outrank the shipowners' lien. The repeated issue 
of thèse letters of crédit, and the subséquent continuance of the voy- 
ages of the other vessels of the Une after their flrst retum to New 
York, négative any such exceptional case as that of distress in a 
foreign port, and show that the aim was to continue the navigation 
of the vessels in the ordinary course of the company's business, 
upon the security of the freights. 

(c) Next corne the spécifie liens of Mr. Huntington and of Pratt 
& Co. for so much of the proceeds of the drafts guarantied by them 
as may be proved to hâve been applied in Brazil to pay bills for the 
necessary disbursements of the chartered steamers on their last 
voyages, to be determined upon a référence, if not agreed on. 

I find that a part only of the amounts claimed by Messrs. Hunt- 
ington and Pratt was supplied to the chartered vessels so as to 
constitute spécifie liens on the freights hère in question. The en- 
tire proceeds of the first letter of crédit guarantied by Mr. Hunting- 
ton were exhausted at Santos before January 21, 1893, and therefore 
none of those funds entered into the disbursements of any of the 
chartered vessels on their last voyages, since thèse bills were not 
paid until in February and March. Parts of the proceeds of the 
second and third letters of crédit, as the évidence shows, were used 
for the voyages of three of the chartered vessels. Of thèse proceeds 
about $16,000 were sent from Rio to Santos at five différent dates 
between Jatiuary 31 and March 7, 1893, both inclusive; and from 
thèse moneys at least a part of the disbursements of the Kate and 
of the Enchantress at that port on their last voyages was paid, 
viz., the disbursements paid before March 9th, from and after which 
date difCerent funds were supplied to pay ail the subséquent dis- 
bursements. This f act excludes the freights of the Elsie and of the 
Etherly, so far as respects any spécifie lien, resting upon any con- 
tribution of funds towards their last voyagf s. 

At Rio no payments for the last voyages of the chartered steamers 
were made before February, 1893; and ail such payments made 
after March 6, 1893, were made from other moneys. Between those 
dates, however, considérable amounts were paid in disbursing the 
Kate and the Joshua Mcholson for their last voyages from Rio, 
which were derived from the second and third letters guarantied 
by Messrs. Huntington and Pratt; and to the extent of the moneys 
obtained by their guarantied letters that may be shown upon a réf- 
érence to hâve been paid between those dates to disburse those 
vessels for their last voyages, as well as for the disbursements for 
the Kate and the Enchantress paid between January 31st and March 
9th at Santos for their last voyages, they are entitled to a spécifie 
lien, which outranks the gênerai lien of Brown Bros. & Co. 

Concurrent with thèse spécifie liens, are any sums advanced for 
supplies fumished by the shipowners in Brazil on the steamship 
company's àccount, for the necessary disbursements o£ the last 
•voyages. 
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(d) Bext come the shipownêt^s's claiïiis for ïndeiraMty agàinst 
liabîlitjf for the supplies to theàteamers in New York previous 
tothelast voyages from Brajàl; and aiso for indeninity against 
daims madeagalûst their shipsior cargo damage during the last 
Toyage, by thefaultof the companyotits employés, Wliether already 
paid by the owaers, or not; for all'Which liabilities the owners hâve 
a lien under the stipulations of' the charter. Liens for the sup- 
plies fumishediat New York oîiithè prior voyages, if the vessels 
should be held therefor^ and damaiges to cargo on the current voyage, 
are, by ail maritime ruies, inferiOf îû fànk to necessàry supplies for 
the last voyage. But thèse liens are, nevertheless, spécifie; and as 
such thèy take precedence of aiiy mère gênerai hypothecation for 
moneys not aiding the particuïar vessel, br voyage. 

Against aiiy, such claims as are still pending and undetérmined, 
the shipowners, who, under the provisions of the charters, would 
hâve liens oii the freights for anything they were compelled to pay 
for the above causes, are entitled to be iûdemnifled to the estent 
of the fund applicable thereto in' cafee- Stich claims are sustained, be- 
fore thé fund can be withdrawn by âny other claimants of inferior 
rank. Milburn V. Lloyd, 58 Fed. 608. 

(e) Whatever mây remain of the freights of either of the chartered 
vessels af ter satisfying ail the above described spécifie liens, should 
beapplied pro rata upon the amôunts remaining due and unpaid 
to Brown Bros. & Oc, and to Mri Huûliûgton and Pratt ^ Co. on their 
général liens, after ail their spécifie liens on thèse freights, or on 
any other freighté Or funds for thé same debts, hâve been exhausted. 
Asbetween themseltes, I see no sufBeient ground for giving a préf- 
érence to either gênerai lien above the other. They were in part 
concurrent in finie; and each in jiart overlapped the other; and both 
contributed alike remotely, and ili the same gênerai way indirectly, 
to thé funds in suit 

Decrees may be entered in cdnformity herewith, with an order 
of référence, as above stated, to repoH: the amounts due upon the 
varions classes of claims above specified. 



THE ALLIANCA. 

THE SEGCÏIANGA. 

THE ADVANCB. 

BEOWN et al. v. THE ALDIANOA et al, (four Ubels). HUNTINGTON v. 
THE SEGUKANOA AND FREIGHTS. HUNTINGTON et al. v. PEO- 
OEBDS OF;THB ADVANGE et làL ATIiANTIC TRUST CO. v. PRO- 
CEEDS OF THE SBGURANCA et al. GRAY, Recelver, v. SAME. 

(District Court, S. D. N^w York. October 16, 1894.) 
1. Maritime Libns— Iiktthksof.C^kpit^3ypothe:cation op Pksîights— Agbeb- 

MBNT FOR PURTHEB SBCUBÏTT. 

A Bteamship cotopany in New ïork, in order to obtaln lettèrs of crédit 
to dlsburse their shlps In Brazll, hypothecated ail freights, and agreed» 
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to glve "further security when required:" Bdd, that the agreement for 
further security was too indefinlte to constitute any lien on the vessels 
themselves, or their proceeds; and that no such lien could be allowed 
upon the insufEciency of the freights to pay the drafts drawn upon the 
letters of crédit. 

8. Samb — TiiKABUREB's AuTHOKrTY TO Pledge Vessels— Dealisgs with the 
OWNEU Aloke— Sdbbogaïion. 

Upon a claim by the personal guarantors of letters of crédit, that the 
treasurer of the steamship company, owner, had pledged both vessels and 
freight to them for their security: HeU, upon conflicting évidence, (1) that 
the pledge was only proved as respects the freights, which the treasurer 
had been previously accustomed to pledge In writing for slmllar pur- 
poses; (2) the treasurer's authorlty to pledge the vessels, without the 
action of the board of dlrectors, questionable; (3) that as the dealings 
of the guarantors were wholly with the owner in New York, they had 
no direct implied lien upon the vessels for the moneys obtained by the 
sale of drafts drawn against the letters of crédit in Brazil and applied 
to disburse the ships there in the absence of any agreement for such a 
lien; (4) for the same reason, and also because the moneys obtained on 
the drafts were the company's moneys, and because the purchasers of 
the drafts had no lien, the guarantors could hâve none by subrogation 
to any liens of material men In Brazil in the absence of any intent or 
contract to that effect in the original transaction. 

8. Same— Remuants and Sbrpx^tjs op Sai,b— Mortgageb's Claims. 

There being no liens arising out of the letters of crédit, either gên- 
erai or spécifie, upon the vessels, or their proceeds: Hdd, that the mort- 
gagee was entitled to the Surplus after satisfying the maritime liens 
already decreed. 

In Admiralty. 

Cary & Whitridge and W. P. Butler, for libelants John Crosby 
Brown and others. 

Benedict & Benedict and Maxwell Evarts, for G. P. Huntington 
and others. 

Carter & Ledyard, Mr. Baylies, and W. W. Goodrich, for petitioner 
Atlantic Trust Co., mortgagee. 

Stetson, Tracy, Jennings & Eussell and Mr. Van Sinderen, for pe- 
titioner Henry Winthrop Gray, receiver of the United States & Bra- 
zil Mail S. S. Co. 

BEOWN, District Judge. The steamships Advance, Allianca, 
Seguranca and Vigilancia were owned by the United States & Brazil 
Mail Steamship Company, and were run by that company between 
New York and ports in Brazil until the failure of the company in 
February, 1893. On March 18, 1893, the petitioner, Henry Winthrop 
Gray, was appointed by the suprême court of this state receiver of 
the company. 

AU the above claims are based upon the same transactions as were 
presented by the same parties in the actions against the freights of 
the Kate and four other chartered steamers, tried at the same time 
herewith; and the gênerai rules and the points decided in those 
CBises will be applied in thèse. G3 Fed. 707. 

The Advance, the Allianca, and the Vigilancia ail arrived in New 
York on their last voyage from Brazil on February 21, 1893; the 
Seguranca arrived on April 2d. The flrst three were attached by 
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the marshal on libelâ for seamen's wages, soon aftèr arrivai; and 
afterwards, on Màfch 18, 1893, they wére àttaçhed under the three 
libels ârst abové itamed. The Seguranca was attached on April 2d, 
îmmediately on arrivai, under the f ourth above libel flled March 25th, 
as well as for seanien's wages. Under the libels for seamen's wages, 
the four steamers hâve been sold; the Advance, the Allianca, and 
the Vigilancia on April 3, 1893, realizing respectively $91,000, f83,- 
000, and |81,000; the Seguranca, on December 20, 1893, and realiz- 
ing $125,u'J0. Prom thèse proceeds large sums hâve been paid out 
upon the decrees for seamen's wages, and also other sums in partial 
payment of varions decrees against the steamers for repairs, ma- 
terials and supplies, which hâve been admitted by the parties to con- 
stitute liens upon the vessels. Considérable sums, however, are still 
held in reserve and unpaid upon those decrees in order to meet the 
pro rata share of any possible sums found due by the decrees upon 
the libels and pétitions above named, and some other claims. The 
mortgagee and the receiver claim whatever is not shown to con- 
stitute maritime liens superior to their rights. 

l. The letters of crédit issued by Brown Bros. & Co. to the steam- 
ship Company were accompanied by the latter company's hypothe- 
cation of "ail the freights eamed and to be earned;" but not by any 
hypothecation of the ships. The steamship company also at the 
same time agreed to give BrOwn Bros. & Co. any further security 
demanded; but the évidence does not show that any particular kind 
of security was named or asked for. Payment of the freights not 
being ma,de to Brown Bros. & Co. when demanded, a suit in equity 
was begUn by them against the company in the suprême court of 
the State, to enforce the gênerai hypothecation to them of the 
freights, including those of the four steamships above stated, a few 
days before their above libels were filed. That court has decided 
at gênerai tenu that as it was a maritime cause in equity, that 
court had no jurisdiction of the action. Brown v. Gray, 70 Hun, 
261, 24 N. Y. Supp. 61. 

In behalf Of Brown Bros. & Co. it is now contended that the agree- 
ment to give further security on the demand thereof, and the non- 
payment of the freights as pledged, together with the fact that the 
moneys drawn ùpon the drafte were designed, and at least in part 
used, for the purpose of payihg the necessary disburséments of thèse 
vessels in Brazil, and to enable them to complète their voyages, 
create a maritinie lien upon the vessels, in addition to the express 
hypothecation of the freights, at least to the extent that the moneys 
realized upon the drafts were used in disbursing the ships at Bra- 
zilian ports. 

Our law does not sustaiti this contention. The dealings being 
wholly with the owner, no maritime liens can be upheld beyond 
what is expi-essly contraeted for, or shown clearly to be within the 
common intént of the parties at the time the letters of crédit were 
issued; and the évidence leaves no doubt that the only lien or 
hypothecation then contemplated was upon the freights. In the 
cases of Brown v. Freights of The Seguranca, 63 Fed. 733, tried at 
the same time with thèse cases, I hâve sustained this hypotheca- 
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tîon of the freights to the extent admissible upon the facts in évi- 
dence. The agreement "to give further security" would hare been 
as truly fulfllled by giving further personal security as by giving a 
further maritime lien. So indeflnite an agreement does not con- 
stitute of itself any lien upon the vessels, nor even any équitable 
assignment or appropriation, such as might be recognized on a dis- 
tribution of surplus moneys; nor does it extend the maritime lien 
beyond that specifled and agreed upon at the time. Thèse four 
libels claiming liens upon the vessels are therefore dismissed. 

2. The claims of Huntington et al. to the freights of the Seguran- 
ca, hare been considered in the previous décisions in regard to the 
freights of the other steamers owned by the company. Their libel 
against the Seguranca, and their three pétitions against the proceeds 
of the Advance, the AUianca, and the Vigilancia, ail présent the 
same question, which, under my previous décision in respect to the 
freights of the Kate, etc., dépends upon whether in the negotiations 
leading to the guaranty of the letters of crédit issued to the steam- 
ship company by Heidelbach, Ickelheimer & Co., there was any 
express pledge of the steamships, or any common understanding 
of such a pledge as the basis of the guaranty, such as I hâve found 
existed in respect to the freights. 

In the décision of the cases against the freights of the Kate, 
I hâve stated the main facts and circumstances, and hère need to 
refer to them but briefly. Mr. Gates, who signed the flrst guaranty 
as attomey for Mr. Huntington, nowhere testifles to any other pledge 
than this, viz. : that "what money the ships eamed was to apply in 
liquidation of the amount guarantied," and he testifles that the 
agreement upon the other letters of crédit was the same. Mr. 
Babbige, the secretary and treasurer of the company, who alone 
«onducted the negotiations on the company's behalf, states no other 
pledge, or agreed appropriation, than of the freights to be earned, 
and a similar lien to that of Brown Bros. & Co., which was referred 
to in the negotiations. Mr. Huntington, indeed, states in gênerai 
terms that he was "to hâve a lien on the freight list and the Ameri- 
oan ships;" that such was his "expectation" and "impression;" but 
he was unable to give any spécifie conversation with Mr. Babbige 
to that effect, and he apparently relied to a considérable extent 
on his supposed rights in fumishing supplies to vessels in foreign 
ports. His "impression" as regards a pledge of the ships not being 
conflrmed by Mr. Gates or by Mr. Babbige, I regard the évidence 
as insufficient to establish an express agreement or a "common 
understanding" that the vessels were hypothecated for thèse guar- 
anties. The testimony by Mr. Babbige of his "assurance" to them 
that the freights would take care of the drafts, repels the theory 
that he understood he was pledging the ships as well as the 
freights. 

I doubt, moreover, the légal authority of Mr. Babbige to pledge 
the vessels in this way. That was quite a différent matter from a 
pledge of the freights alone, such as he had long been accustomed 
to make in obtaining letters of crédit from Brown Bros. & Oo. So 
far as appears, he had made no previous pledge of the vessels to 
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anyoné; &aa tMere is no évidence that he had any authority to do 
ao. A dealièç in the home port ôo iiQpoFtant as a hypotbecation 
of ali tbe fhips of the line by an nnder officer to a silperior offlcer 
ofthe'same corporation, in the absence of proved authority from 
the direetorsj I must holdto be prima facie irregular, and not very 
likely to haTe occurred; and the making of such a pledge by Mr. 
Babbige I cannot hold sufficiently proved, except upon more cer- 
tain and explicit évidence than is fonnd in this case. Nor should 
such a pledge by his action alone be held compétent or ralid, I 
think, withoùt some kind of previous authority, or some subséquent 
ratification, by the company, either express or implied from pre- 
vious usage, such as existed in the case of the freighta I flnd, 
therefore, that there was nO hypothecation of the vesséls by agree- 
ment, but o^ily of the f reights. 

S; Counsel hâve strenuously contended, however, thàt without 
any express contract or understandîng that the guàrantors should 
be secured by a lien or hypothecation, the mère fumishing of their 
money, or their crédit, for the necessary disbursemejats of thèse 
vessels in foreiga ports, would give them by opération of law a 
maritime lieu therefor on the vessels and on the freights of the 
voyage assisted; i. e., either a direct lien for the money itself, as 
a supply necessary for the voyage; or a lien indirectly, through 
subrogation té the liens of those whose claims for the supply of 
labor or materials were paid by the money s furnished. Many au- 
thorities are cited, and many passages from décisions are quoted 
giving color to tMs contention. But they ail occur in cases where 
the facts are materially différent from the présent; and the ex- 
pressions are to be limited to the state of façts before the court. 
In none of them were the dealings with the owner in the home 
port, and wheré, as hère, an express agreement of a particular 
character was prbved. 

I cannot, for Several reasons, sustain the claim of subrogation to 
liens of Brazilian material men, which was the only ground of lien 
originally set up by thèse claimants. No such liens hâve, in strict- 
néss, been proved ; non constat but that the circumstances may 
hâve hegatived any liens at ail in their favor. There is even some 
évidence that supports that possibility. But assuming that some 
or ail of the bills paid to disburse thèse ships in Brazil were liens 
in favor of the Brazilian material men, and assuming àlso that the 
transaction in New York was équivalent to a supply of moneys by 
Mr. Huntingtttn and Pratt & Oo. to the company's superintendent 
in Brazil, in order to disburse the ships there, and to enable them 
to complète their voyages, still the circumstances, and the negotia- 
tions in New York, strongly négative any intent at the time to 
lôan money of crédit on the securityof subrogated liens; and when 
that fact appears, any such subrogation must be excluded. The 
negotiations proved show that the intent was to enable the superin- 
tendent in BraZil to prevent or to discharge liens, not to préserve 
them. Huntington et al. had no dealings with the lienors, as in 
The Cabot, Abb.' Adm. 150^ Fêd. Cas. No. 2,277, nor with the masters 
or agents of the vessels assisted, as in most of the other cases of 
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•subrogation. Their déalings were exclosÎTely with the owner Com- 
pany iu New York, the home port; and the prima facie presump- 
trion of a personal crédit of the owner alOne, applies las mnch againsit 
an intended subrogation to foreign liens, as against the acquisition 
of a primary and direct lien for the supply of the money itself. If 
the transaction had been with the master, and for the relief of a 
particular ressel; or if, being with the owner, the agreement with 
him, or the cireumstances, had shown an intended subrogation as 
the basis of the loan, the subrogation should be upheld and enf orced, 
as a direct lien would be. Hère the cireumstances and the nego- 
tiations show what the basis of the guaranty was, viz., a lien, as I 
hare found, upon the freights alone. No subrogation to Brazilian 
liens was mentioned or referred to in the negotiation» with Mr. 
Babbige; and afterwards, no such attention was given either to the 
facts raising a lien if there was any in faA'or of Brazilian material 
men, or to the évidence thereof, or to its préservation, or to the 
amount of such liens, as was to be expected had the least idea of 
any such subrogation been entertained at the time when the guar 
anties were given. 

The transaction, moreover, was not prfecisely équivalent to a loan 
-ot money made by Mr. Huntington and Pratt & Co. at that time, 
or to a loan made in Brazil. It was, in fact, a loan of their crédit 
only. The negotiations, the guaranty, and the flnal payment of the 
moneys by Huntington et al. about four months afterwards, were ail 
in New York. The money to pay the bills in Brazil was raised by 
the superintendent there by the sale of drafts in Rio at 90 days' slght 
on London, although the company was able to procure the drafts 
only upon the crédit of Mr. Huntington and Pratt & Co. as guaran- 
tors. With the moneys thus raised, the superintendent paid the 
bills of the différent ships, and presumably discharged ail liens 
for those bills, if there were any existing liens therefor. At that 
time Huntington and Pratt & Co. could not hâve had any lien by 
subrogation for the bills paid, without an agreement therefor; be- 
cause the company was the primary debtor for the moneys raised 
by the drafts, and Huntington and Pratt & Co. were only guarantors, 
or sureties ; they had not, as yet, advanced any of thèse moneys to 
pay the ship's bills, and they might never pay anything on the 
drafts; either because the steamship company itself might hâve 
paid the drafts at maturity some four months afterwards, as it was 
primarily bound to do ; or because the guarantors themselves might 
hâve failed to pay them upon the company's default. No lien, or 
subrogation to any lien, could be implied by law until they had ad- 
vanced money to aid the ship. Nothing but a spécifie agreement 
with the owner could keep alive for purposes of subrogation such 
former liens, if there were any, for bills whicb the company had 
thus paid with the proceeds of its own drafts ; and there was no such 
agreement. 

Again, the money that paid the ship's bills was not the money of 
Huntington and Pratt & Co.; although their guaranty enabled the 
company to procure it. It was the company's money, derived im- 
mediately from the persons who purchased the company's drafts in 
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Moi It is certain that thosé p^rchasers had no lieu, by subrogation 
op otherwise; because they did not buy the drafts on any crédit of 
tliéifthip, or with référence to any liens to which they might be sub- 
rogâttèd; so that aside from sôme contract between thèse parties, 
I do bot perceive how Huntington and Pratt & Co., by the mère 
pâymetit of those purchased drafts, as guarantors, three or four 
taônth» afterwards, could acquire any lien by subrogation. Hard 
V. The AdTance, 63 Fed. 142. , 

Foi* the same reasons mostly, I cannot sustain any direct lien in- 
dependently of the contract. The dealings hère, as I hâve said, 
were ail with the steamship company, the owner, in New York, the 
home pOrt. Neither Brown Bros. & Co., nor Huntington and Pratt 
& Go., had at any time any dealings whatsoever with the vessels in 
Brazil; ûor with the masters there; nor with the material men in 
Brazilî» nor even with the agent or superintendent there. Nor did 
they even send or deliver anything whatever to any one of thèse 
vessels, or to its master, in the foreign port, as was done in the cited 
cases of The Sarah J. Weed, 2 Low. 555, Fed. Cas. No. 12,350; The 
Agnes Barton, 26 Fed. 542; The Chelmsford, 34 Fed. 399; The Bom- 
bay, 88 Fed. 512; and The James Farrell, 36 Fed. 500,— to which réf- 
érencé has been made. In those cases it was the latter circum- 
stance alone — ^the fact that the dealings of the lienors were not 
with the owners only, but directly with the ships and masters as 
well; the fact that the lienors made delivery of the supplies directly 
to the ship and master in a foreign port — that permitted the in- 
ference of a common intent tô deal upon the crédit of the ship, even 
though the articles were sent and delivered to the ship on the 
owners' request Hère those circumstances do not exist; and the 
dealings being exclusively with the steamship com^pany as owner, 
and in the home port, the well-settled presumption, in the absence 
of any référence to ship or freights as a basis of crédit, would 
be that only a personal crédit of the owner was intended. In such 
cases a lien will be recognized when, and only when, suf&cient affirm- 
ative évidence appears of a common intent to deal on the crédit of 
the ship or freight. The James Guy, 1 Ben. 112, Fed. Cas. No. 7,195; 
Id., 5 Blatchf.496, Fed. Cas. No. 7,196; Id., 9 Wall. 758; The Kalora- 
ma, 10 Wall. 204; The Patapsco, 13 Wall. 329; The Union Express, 
Brown, Adm. 538, Fed. Cas. No, 14,364; Thomas v. Osborn,19 How. 
22; The Fraaeis, 21 Fed. 715, 921; The Havana, 54 Fed. 201; The 
Stroma, 3 O. O. A. 530, 53 Fed. 281, 283; The Kate, 56 Fed. 616. 

The transaction, as respects Huntington and Pratt & Co., was a 
loan, not of their money, but of their crédit, to the shipowners, to 
enable the latter to raisé money to disbursethe ships on the strength 
of their guarahty, as in Nippert v. Williams, 42 Fed. 533. For this 
guaranty and loan of crédit, they were entitled to just such liens 
as the agreement at the time of the negotiations gave them, and no 
more. For a loan of crédit as guarantor only, upon a dealing ex- 
clusively with the owner, I flnd no principle or authority for recog- 
nizing any other maritime or équitable lien, either directly or by 
subrogation, beyond what their agreement gives; and that, in this 
case, was for a lien on the freights alone. The libel and pétition 
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of Huntington and Pratt & Co. as respects the proceeds of the four 
vessels must, therefore, be also dismissed. 

The Atlantic Trust Company, as mortgagee, having a vested in- 
terest in the vessels under the mortgage for $1,250,000, and its légal 
title haTing become absolute by the default in the mortgage before 
the receiver's appointment, is exclusively entitled, as I find, to the 
surplus proceeds of thèse vessels, as against the other claims set 
forth in the above libels and pétitions; but subject to the payment 
of any other maritime liens already decreed, or which may be here- 
after decreed in pending actions. 



THE VIGILANCIA. 

THE SBGURANCA. 

HUNTINGTON et al. v. FRBIGHTS OF THE VIGILANCIA et al. SAME 
V. THE SBGURANCA et al. BROWN et al. v. FRBIGHTS OF THE 
SBGURANCA et ai. ATLANTIC TRUST CO. v. SAME. GRAY, Recelver, 
V. SAME. 

(District Court, S. D. New York. October 16, 1894.) 

1. Makitimb Lien— Fbbights— State Coukt Depositaht— Conplict— Attach- 

MENT IN ADMIHALTY. 

Where maritime freights were proceeded against In the state court in 
equlty without jurisdlctlon, and were In the hands of a deposltary: EM, 
that a subséquent attachment In admlralty to enf crée a maritime lien 
thereon was valid. 

2. Hypothecation op Frbights — Letteks op Crédit— Mortgagbe—Rkckiver. 

Upon facts and claims of the same gênerai nature as lu the case of 
Freights of the Kate, 63 Fed. 707, the same rules applied. 

In Admiralty. Liens upon freights. 

Benedict & Benedict, for libellant C. P. Huntington. 

Cary & Whitridge and W. P. Butler, for petitioners John Crosby 
Brown and others. 

Carter & Ledyard, Mr. Baylies, and Mr. Goodrich, for petitioner 
Atlantic Trust Co.", mortgagee. 

Stetson, Tracy, Jennings & Russell and Mr. Van Sinderen, for 
petitioner Henry Winthrop Gray, receiver of U. S. & Brazil Mail 
S. S. Oo. 

BROWN, District Judge. The libel flrst above named was filed 
on April 13, 1894, to enforce an alleged maritime lien upon the 
sum of about $30,000, on deposit in the Central Trust Company of 
this city, being the net freights earned by the steamships Advance, 
Allianca and Vigilancia on their last voyages respectively from 
Brazil to this port, ail arriving on the same day, February 21, 1893. 
The steamers ail belonged to the United States & Brazil Mail Steam- 
ship Company, and wera run in their service. That company failed 
on February 23, 1893. On March 18, 1893, the petitioner Gray was 
appointed receiver by the state court, and that appointment was 
made permanent on March 6, 1894 
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' ÙpOn a suit in 'ejquity brought ifi Ae supreiàe court of this stàte 
by the petitioner, John Orosby Bk»wa and others ini Pébraary, 1893, 
to éltfoi'ige'tlièit'élàim to a lien tipon tbese Weights, upon an allèged 
express iij^efêïiièiàtion thëreof as collatéral security fot letters of 
crédit issuied<'By"^enl to tbe ateàinaWp company, ^e ïreighta were 
deposited-ubdêr 'Stipulation with the Central Trqst Company, as 
depositâi?y,-t&^kbide the'âecisioïi of that action, to 'v^hich afterwards 
the reeeivéi* tv'aè made à party. 

Upoû an'âp^Jé^inthat action to thé gênerai tërmof the suprême 
court from an interlocutory order granting an ihjùnctiony it was 
held by the gênerai term that that court had not jurisdiction of the 
cause, as its object was to enfôrcè a lien that was maritime, by a 
suit in equity, contrary to tl^^ JÇfoyisipns of the United States con- 
stitution, and the ninth'ëëc'doh 6f the judiciary act (Rev. St. U. S. 
§ 711), by which the fédéral courts alone hâve cognizance of such 

, actions, ^rpwn T. Gray, 70 Hun, 261, 2,à N, Y. ^upp. 61. 

Objectjoa was qiade on the receiver's behalf to the service of 
proce^^ «Mjjtiip Central Tr^ist Company in the libèl first above named, 
and the jurisdiction of fhls court was denied, on the ground that the 
fund is sub judice and in control of the state suprême court under 
the stipulation élbovë "rieferred to. ïhe objection was overruled 
on two grounda: First, thàt the objection is valid only when the 
state court has jurisdiction of the subject-matter, and is compétent 
fto adjudïç«M;é thë causé' pliçi-aln y, Sturges, 154 XJ. S. 256, 274, 284, 

,14 Sup. Ci 1019, reversing.In rë Schuyler's Stëam Towboat Co., 
136 N. Y. 169, 32 N. E. 623), which is not the case bere, as the 
state suprême corurt has itseM adjudged; and secondly, because the 
fund beihg in,tt^e haiidà of a depositary only, who is within the 
jurisdiction, itis competeût ïor this court, which can alone adjudi- 
cate and enforce maritime liens, to proceed at onpe, and without 
delay, in the interests of justice, to adjudieate the maritime ques- 
tions relatingto said fund; upon due notice to tte depositary and 
àll others ihtérested, and to rerider an appropriate decree, which, 
upon final a|3ji|dicatioi), th,e state court would be bound to respect 
and to énforcé, ëven if the fund was lawîully jn its own custody 
as respects some^art thereof not affected by maritime claims ; and 

.bècàuse the dëcree of thi^. court would be binding upon any mère 

'depositary, aà respects tïife ëinount subject to maritime claims. The 
practice in ail such cases has been. to proceed with the cause. See 
Thé Caroline, 1 Lowell, 173, Fed. Cas. No. 2,419, and The Sailor 
Prince, 1 Bèri. 234, Fed. Cas. No. 12,218, wtere this subject is 
fully discuàsed. NotMng but intolérable ëonfusion, and delays 
equivaletit tjô a déniai of justice, could fesùlt from a contrary 
practice. ' 

The Segurariëa, on her arrivai, was attachéd under process issued 
out of this itiourt before thé dëlivery of her cargo. Thé net freights 

: coîlected wéré deposited tindër the ordêr of this court with a 
depositary, àmoùnting tO à;bout $8,500, without préjudice to any and 
ail liens thereon. A few days afterwards, où April 13, 1893, the 
libel of Mi*. Huntington, against the Seguraiica and her freights, was 
flled. 
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To the flrst-named libel of Mr. Huntington, ail the otlier pétition- 
ers above named hâve made answer, and hâve filed claims to 
the same freights. 

Ail of thèse opposing claims are of the same kind, and are based 
upon the same grounds, as set forth in the décision of the cases of 
Gray and others against the freights of the steamship Kate and four 
other chartered vessels, tried at the same time herewith. The 
owners of the chartered vessels hâve no interest in the présent 
cases; as regards the other claims, the rules of décision applied in 
those cases are to be applied hère. 

The évidence indicates that a part of the moneys raised at Rio 
by the drafts drawn upon the letters of crédit guarantied by Messrs. 
Huntington and Pratt & Co., were applied to pay some of the neces- 
sary disbursements for ail the steamships above named upon their 
last trips from Brazil by which thèse freights were earned; and 
that they hâve consequently a spécifie lien to some extent upon thèse 
freights, under the agreement by which the guaranty was procured. 

The Vigilancia, on her voyage eut, arrived at Rio de Janeiro on 
January 4, 1893, left for Santos January 6th, arrived there January 
7th, and left on January 27th for Rio, where she arrived on the 28th, 
and sailed thence for New York on Pebruary 2d. 

The Advance arrived at Santos January 21, 1893 ; left there on the 
23d for Rio, where she arrived January 24, and sailed thence for 
New York on January 28th. 

The AUianca arrived at Rio January 19, 1893; left on the 21st 
for Santos, where she arrived on the 22d; left there on the 24th, 
reached Rio on the 23th, and sailed thence for New York on Jan- 
uary 29. 

The Seguranca arrived at Rio on February 11, 1893; left on thé 
14th; arrived at Santos on the 15th of February, and left on the 
17th for Rio, which she reached on the 18th, and sailed thence for 
New York on February 26th. 

None of the disbursements testified to as made in November or 
December for thèse vessels at Rio or Santos could, therefore, hâve 
been made on account of the last voyages; but other disbursements 
testified to as made for them in January and February, were in part 
at least for the last voyages. During thèse months large amounts 
were obtained from the drafts drawn upon the letters of crédit 
guarantied by Huntington and Pratt & Co.; and during January, 
£4,000 were also obtained upon drafts drawn upon Brown Bros. & 
Co. This was exhausted, as the évidence shows, by the end of 
January, so that no part of Brown Bros. & Co.'s drafts went specifl- 
cally to disburse the Seguranca on her last voyage. Each, however, 
hâve a spécifie lien for so much of the necessary disbursements 
for either of thèse vessels as upon a référence they can trace as 
paid for the last voyages by the proceeds of their own drafts; and 
for such further necessary disbursements for those voyages as were 
paid by the commingled and concurrent funds supplied to both, they 
should share pro rata as spécifie lienors. 

The spécifie liens, as thus ascertained, should be paid from the 
freights of each vessel. next after satisfying any claims for neces- 
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fiaiies arising during the voyage after the vessel left Brazîl, aa well 
aM the port expenses hère and the charges attending delivery of 
cargo and collecting the freights; the seamen's wages, as I under- 
stand, having alreàdy been paid. 

Should there be any residue remaîning after the aboTe claims are 
paid, the gênerai liens in f avôr of Brown Bros. & Co. and of Hunting- 
ton and Pratt & Oc, under the express cootract and the understand- 
ing of the parties, take precedénce of the claims of the mortgagee 
and reœiver, âccording to the décision in the cases against the 
freights of the Kate, etc. Thèse liens will be more than sufiicient 
to exhaust the residue of the fund; and they will divide the residue 
pro rata, according to the whole amounts remaining unpaid upon 
each. 

An oïder of référence may be taten to adjust the amounts, if not 
agreedon. 



THE SAMUEL MORRIS. 

PBIiLY et al. v. THH SAMUEL MOREIS. 

THRÉB OTHEiR CASES V. SAMB. 

(District Court, B. D'. New Xork. September 11, 1S94.) 

Maeitimb Liens — Prioritt. 

Claims having accrued within 40 days Md to taice priority in payment 
over older daims. In the apportlonment of the proceeds of a vessel. The 
Proceeds of the Gratitude, 42 Fed. 299, foUowed. 

Apportlonment of the Proceeds of the Sale of the Vessel. 

Peter S. Carter, for Pelly and Stanwood. 
Alexander & Ash, for Greason and others. 
Benedict & Benedict, for Palmer. 

BENEDICT, District Judge. Thèse cases come before the court 
on the question of apportlonment of the proceeds of the sale of the 
vessel. The amount in couii: is |848.26. The claims amount to 
11,848. The first libel was flled on July 2, 1894. Of the claims, tbe 
claim of G-reasou, for |125.80, and that of Palmer, $54.40, accrued 
within 40 days from the time of the flling of the libel. Ail the other 
claims arose between July, 1893, and May 1, 1894. The question is 
whether the rule applied by Judge Brown in the case of The Proceeds 
of The Gratitude, 42 Fed. 299, shall be applied in a case like this, 
according to which rule claims having accrued within 40 days take 
priority in payment over older claims. The rule laid down in tUe 
case of the Gratitude seems to be a very proper rule, and I see 
no reason why it should not be applied in a case like this. Accord- 
ingly the order will be that Greason and Palmer be paid first in the 
distribution of the proceeds. 
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UNITED STATES TRUST CO. OF NEW YOBK v. OMAHA & ST. 

L. RY. CO. 

(Circuit Court, S. D. lowa, W. D. October 11, 1894.) 

1. Railkoad iu Rbceiver's Hands— Réduction of Wages. 

Wliere a receiver pétitions for a réduction of employés' wages, tlie em- 
ployés concemed should be notifled, and accorded a hearing. 

2. Same. 

Where the wages paid to faithful and compétent employés of a railroad 
In the hands of a receiver are not shown to be excessive for the labor per; 
formed, and axe not higher than the wages paid to like employés on other 
Unes of similar character, operated under like condltioms through the same 
country, the court will not, against the protest of its said employés, reduce 
thelr wages because of inability of the railroad to pay dlvidends or inter- 
est, even though présent opportunity exists for securing other employés 
for less wages. 

8. Ma-iïTbr's Report— How Far Concltjsive. 

The master's conclusions on such pétition are of fact, and are not 
necessarlly to be accepted by the court. 

This was a suit by the United States Trust Company of New York 
against the Omaha & St. Louis Kailway Company, in which J. F. 
Barnard was appointed receiver. He thereafter petitioned for 
the réduction of wages of employés, and the matter was referred to 
a master in chancery, who recommended such réduction, The mat- 
ter now cornes before the court on exceptions to the master's report. 

Théodore Sheldon, for the receiver. 
J. J. Halligan, for employés excepting. 

WOOLSON, District Judge. The Omaha & St. Louis Eailway 
Company is the owner of a line of railway extending from Council 
Bluffs, in the state of lowa, to Pattonsburg, in the state of Missouri, 
— a distance of 136 miles. This line of road was in former years 
leased by, and operated as a part of, the Wabash system, but since 
the year 1887 has been operated by its owners. It is unnecessary, 
for the purposes of this hearing, to state the changes heretofore had 
in the ownership of this line. Since the line was taken out of the 
Wabash system, it has been operated in close connection with that 
System, under traffic arrangements, and serves as the Council Bluffs 
extension of that system. On pétition duly presented to this court, 
J. F, Barnard was on June 22, 1893, appointed receiver of this line 
of road, and yet continues in that capacity. In May, 1894, a pétition 
was presented to this court by the receiver, recommending certain 
réductions in rates of pay of différent classes of employés, and re- 
questing the court to take action thereon. The receiver has also 
reported to this court his inability, after full attempt had, to agrée 
with said employés on a reduced schedule of wages. The court, ac- 
oordingly, by its order of July 16, 1894, referred the hearing of the 
matter to Hon. L. W. Koss, one of the standing masters in chancery 
of this court, and directed him to take proofs upon said pétition of 
said receiver, and also as to what wages are now being paid on 
other lines of similar character, operated under like conditions 
v.63F.no.6— 47' 
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throa|;h the same country, and to report 'the same, together witK 
his flaQSigfe'thereon, to this Coilrt, xvith ail reasonable speed; that 
he cause to be deliTered a copy oï this order to each of the em- 
ployés, 80 faf las practicable, who are to be affected by said proposed 
réduction of wages; that the receiver fumish transportation, going 
and retuming over his own Une, to such of said enaploi^és as shall 
attend beforë the master in chancery, and that he pay the reason- 
able and necessary expenses of said employés while attending upon 
said Ktaster; and that ail employés of said receiver, so desiring, 
vFhosè w^àg^ are by said pétition spught to be reduced, hâve leave 
to appeài,"ÎD pierson or by attornèy br àttomèys or other représenta- 
tive, befbre said master attime and place of beàring, there to offer 
such proper proof as they may deem ût, bearing upon the matter» 
presented ' in ' said receiver's pétition. The heàring was had ac- 
cordingly, commencing July 25, 1894, in which said employés partici- 
pated, th|iy being also represented by counsel. Evidence was sub- 
mitted on ttie part of the receiver and pî the employés. , ïhe master 
has flled his report, recommending the réductions asked for by the 
receiverj ànd the matter isûPw before the court on the exceptions 
flled therefto by said employés. An extended hearing has been 
given the matter, and counsel for the respective parties hâve fully 
presented theirviews to the court 

Whatèver maiy be the praetice in other circuits, that which is to 
obtain in this circuit bas been authoritatively stated. That the 
praetice hère obtaining is fair and just to the employés ia beyond 
question. In delivering the opinion of the court in the matter of 
the proposed rates of pay upon the Union Pacific System (Ames v. 
Eailway Co., 62 Fed. 7), Circuit Judge Caldwell emphatically dé- 
clares it to be' the duty of a receiver to give notice and invite the 
employés to a conférence respecting any proposed réduction of rates 
of pay. The receiver, in the matter now on hearing, has observed 
this requirement. And the men hâve also had full opportunity to 
présent theit ciase, and tO urge the same, before the master, to whom 
the matter Was referred, and also to the court. In the opinion to 
which référence has just been made, Judge Caldwell states at some 
leng-th "thè leading principles which courts of equity keep in view" 
in matters like the présent: 

"When a court of equity takes upon Itself the conduct and opération of a 
• * ♦ Une of railroad, the men engagéd in conducting the business and 
operating theiroad become the employés of the court,; and are subject to its 
orders In ail matters relatlng to the dlschftrge of thelr duties, and entitled 
to its protection. The first and suprême duty of a court, when It engages, 
In the businiess, of operating a railroad, Is to operate it efflçientiy and safely.' 
No pains and reasonable expéase are to be spared in the aceomplishment of 
thèse endei. Paçsengers and freight are to be transported safely. If passen- 
gers are killjedor (reight lost ithrough the slightest négligence to provide ail 
the means bï>afety commonly founc^ op ail first-cjass roads, the court is 
morally an^ ïfegally responsible. An essential and lûdispensable requisite to 
the safe aind'successful opération of the road is the émploy ment of sober, 
intelligent, experienced, and capable mai for that purpose. Yi^hen a road 
cornes under the management of a, court, on which the employés are coneeded 
to possess ail thèse qualifications,— and that concession is made in the fuUest 
manner hère,— the court Willriot, upon light or trivial grounds, dispense with 
their service or reducé thelr orages." 
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He further déclares, with regard to the commeûdable désire and 
duty of the receîver to so administer the affaire of the railway in his 
hands as to effect the best flnancial resuit practicable: 

"The court shares in their anxiety to hâve an economical administration of 
the trust, to the end that those who own the property, and hâve liens upon 
It, may get out of It -what is falrly their due. But to accompUsh thls désirable 
resuit the wages of the men must nat be reduced below a reasonable and Just 
compensation for their services. They must be paid fair wages, though no 
dividends are paid on the stock, and no interest on the bonds." 

The remaries above quoted hâve peculiar pertinency when ap- 
plied to the matter now on hearing. The receiver bears cheerful 
and hearty testimony to the faithful, intelligent, and capable charac- 
ter and conduct of the men employed on the Une of railway under his 
charge. But his pétition and testimony, as well as the master'a 
report, bring out in strong light the greatly lessened net receipts of 
the road, notwithstanding the highly commendable, and in very 
many respects successful, attempts of the receiyer to reduce the 
expenditures under his éxperienced management, and also show his 
inability to report any funds available for payment of accrued in- 
terest on outstanding bonds. We may not overlook the fact that 
it is désirable, from every standpoint, that this road shall not long 
remain under the charge of the court. This charge has been tem- 
porarily assumed by the court only because the necessities of the 
situation compelled such a course. And it is the désire and ex- 
pectation of the court that thèse necessities be relieved within the 
earllest , time possible, and that the road be tumed over, with 
ail speed practicable, to those who may be found entitled to assume 
its control and management. In determining the questions sub- 
mitted, therefore, the court will act, not as dealing with a matter 
which is to remain permanently, or for any considérable length of 
time, under the order which may be herein entered, but rather with 
the expectation that the order is to be only temporary in its effect, 
and subject, as soon as the road can be tumed over, to such change 
as the then owners may désire. 

The évidence introduced has largely and naturally been with 
référence to the rates of pay in opération on those Missouri Unes 
of the Wabash system which connect with, or are divisions or 
branches of the Unes thus Connecting with, the railway in receiver's 
hands. It appears without contradiction that for many years the 
rates of pay on thèse Wabash Unes and the rates in force on the Une 
in receiver's hands hâve been the same for like kinds of service; 
and that in May, 1894, the rates of pay on the Wabash were re- 
duced substantially to thé flgures now recommended for the em- 
ployés under the receiver. The argument is strongly présent ed 
that since the gênerai trafflc on thèse two Unes is closely connected, 
and is, except as to merely local business on the Une, under a joint 
traftic arrangement, the rates of pay should be the same, and the 
receiver be authorized to reduce the rates of pay on his Une to the 
Wabash rates as they bave been reduced. On the other hand, it is 
as forcibly urged that the Wabash Une is better ballasted, its grades 
generally less strong, its curves less sharp, and the speed of its 
trains much greater, and that thereby the Wabash employés are en- 
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âbled jto earn a greater mileageiii the same number of hours than 
can/beearned by the receiver's employés, engaged in like service, 
and witii less labor corresppndin^gly to tbe Wabash men, and that, 
siace thç receiver bas only "Mogul" angines on trains operated by tbe 
employés to be affected by the proposed réduction, the rates of 
pay of enginemen and traûimen under the receiver should be greater, 
becàuse of the more onerous làbor perf ormed, than the rates of those 
on the Wabash system for like services, with ti-ains and engines 
requiring less onerous service. That the grades on the Unes in the 
receiver's hands are the héàvièr, and that the Wabash employés 
are ablé to earn the greater mllëage within a given time, admit of 
no doubt, under the évidence, l'he tabulatéd rates of pay on thèse 
two linés, the time-table schedûles as preSented, showing schedule 
time betwfeen division points on tihese lines of the several divisions 
scheduled, and the computations based thereon as to the rate of 
pay per hour therefor to the varions classes of train employés on the 
rates as now in force on the two roads, ail pf which hâve been intro- 
duced in évidence, show that thè présent pay per hour on the re- 
ceiver's lîne is much less than the pay per hour to like classes of em- 
ployés for similar services under the Wabash reduced wages. If 
it be urged that, under the reduced earnings of the road for the past 
few monthe, the présent pay becomes disproportionàte thereto, the 
language of Judge Caldwell in the opinion aboyé cited is perti- 
nent, — that "the employés, under the présent [mileage] system, share 
the burden of diminished business. They make less mileage, and 
get less pay per month." 

One of the recognized tests in this matter is that of comparing the 
rates of pay, as proposed, with those in force upon "other lines 
operated through similar country, and under like conditions," so far 
as the same can be done. Unles^ the Wabash shall be regarded 
as one of thèse "other lines" to which référence has just been made, 
there does not appear to be any linè closely meeting thèse "like con- 
ditions." But there are a number of lines in the same gênerai 
section of country which in many respects are similar in conditions 
to the receiver's line. The tabulatéd rates of pay of thèse lines, 
which hâve beeh separately submitted by counsel upon either side, 
and which tables are in substantial accord, show that thèse lines pay 
rates of wages greater than those proposed for like services in the 
proposed and reduced schedule submitted by the receiver. At the 
request of the court, the receiver has furnished, since the hearing be- 
fore the master, à table showing the amounts paid for each month 
from April, 1893, to March, 1894, both inclusive, upon the receiver's 
line, for the différent classes of service whose rates are proposed to 
be reduced; that is, the table contains the amount actually paid by 
the road for each of thèse months, for the one year, to différent per- 
sons engaged during that year on this line of railway. The men 
selected ^re a fàlr illustration, in each line of service, of the wages 
paid during tha.t time to those so engaged. The table includes 
nearly ail the employés who hâve testifled before the master on the 
matter of wages, Turning to this table, we flnd the average of wages 
to be as follows: 
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Per year. Per month. 

Passenger engineers Çl,387 57 $115 63 

Passenger flremen 784 87 65 40 

Frelght englneers 1,175 68 98 72 

Freight flremen 600 92 50 08 

Freight conductors 1,097 40 9144 

Preight brakemen 788 19 65 70 

Thèse tables show that the wages received by the several em- 
ployés in the same line of service are not the same to each employé. 
The raie in force, of "flrst in, first out," appears to make such dif- 
f ering wages inévitable. Thus, whUe one freight brakemau received 
.|926.32 during the year, another received but $700.04 for the same 
period. And, as to each of thèse employés, his monthly aggregate 
of wages varies. Thus, in May, 1893, one brakeman received $120.85, 
while in the next month he received only |55.56. Another brake- 
man's maximum monthly wages in that year were $81.38, and his 
minimum $30.96, during the same year. As partially explaining 
this tnequality, and the low point reached at times in the monthly 
wages of the same person, it may be stated that the évidence shows 
that on this line of railway — and the évidence shows the same fact 
obtains with railways generally — the pay roll carries a larger force 
than is necessary to man the trains actually run. There must be 
others besides the men actually engaged and necessary to man the 
trains as run. Else, in case of sickness or casualty disabling an em- 
ployé from duty, the train to which he belonged could not be run, 
unless, by a rare and favorable occurrence, his place could be sup- 
plied by some person outside the railroad's employ, — an occurrence 
so rare, indeed, that no railway manager would hazard the opération 
of his road by relying thereon. The évidence does not show that 
thèse yearly and monthly averages are higher than the rates paid on 
other Unes operated, as nearly as can be found, "through similar 
country, and under like conditions." And in the opinion of the court 
the payments fehown to hâve been made by the schedules now in 
force are just and équitable, and the rate now paid not higher than 
it should be for the service rendered, — at least, not higher to such 
an extent as to require the enforced order of this court in the matter; 
especially under the fact, apparent from the évidence, that the rates, 
as applied to the greatly reduced volume of business lately passing 
over this road, will resuit, of necessity, in greatly reducing payments 
to thèse employés. 

I do not overlook the testimony introduced on the part of the 
receiver that the rates, as proposed in the schedule recommended, 
are fair and just to the men. The witnesses are experienced rail- 
roa4 operators. Their testimony is largely based on the reduced 
earnings, and the fact that the expenditures of the road for some 
months hâve exceeded the receipts ; and also on the fact, shown by 
the évidence, that at the présent time many railroad men are unem- 
ployed, and seeking employment, so that there would be no présent 
difficulty in engaging others in the place of those who might quit 
the service because of the reduced pay. The court does not regard 
thèse reasons as entitled to much weight in considering the matter 
to be hère decided. The rétention of faithf ul, intelligent, and capa- 
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ble employés' is of greatly more importance thaa temporary de- 
crease in eat"iiiilg8, or présent ability to secure otber employés at re- 
duced wàg^S-i The court is not justifled in discharging trusted, 
satisfactor> employés, or compelling, their retirement from tbe 
service df t6.« court, because présent ability to employ otliers at 
reduced Wa^ would tum a présent opération at a loss into such 
opération witbout loss. If, as bas already been determined, the 
wages now ^paid are not in excess, iû the particulars considered, of 
tbe wages ipaid by otber roads running tbrougb the same gênerai 
country, and «pemting under practically similar conditions, and the 
wages nowpftîd on this Une v re not excessive for the services per- 
; formed, the reasons presented ior a réduction, by the court, of those 
wages (and; against the protest of the men aflected thereby), shoald 
beweigbty todeed, and should appeal with most convincing power, 
before tbe order for such réduction is entered. The évidence shows 
that some of ifte employés, with families to support, are scarcely 
able to inaintaÏQ them. on présent wages. "Tbe highest and best 
tService cannot be expected from men who are compelled to live in 
a State of pincb and want" The court bas examined with care 
and confldencç the testimony of the receiver, and the reports regu- 
larly flied by hipi, whicb bave been introduced in évidence. He 
appears to bave administered bis trust with faitbful ability and 
commendable economy. But tbe court is unable, af ter such exami- 
nation, to conciiip in tbe réductions proposed. 

Nor haa the. court been unmindful of the gênerai rule obtaining, 
that tbe report o| tbe ma^ter in cbancery is to be accepted, as to 
facts by him found. The master gave the matter rëferred to him 
patient hearing apd careful considération, and the facts found by 
him appear to be fully warranted by tbe évidence. Had bis con- 
clusions, as based on thèse facts, been mère conclusions of law, the 
court might baye accepted them as of persuasive force. But such 
conclusions were not, and under the situation could not be, mère 
légal conclusions. Tbe question related to tbe propriety and justice 
of a réduction ,of the wages of the employés. The gênerai rule 
above stated as applicable to tbe facts presented in a master's re- 
port is not bereapplicable tothe ultimate question submitted for dé- 
cision. Aad tbe court bas felt, while giving to tbe master's report 
large weigbt in tbe décision reacbed, that it must, for itself, décide 
tbis question, and record its own judgment. 

On the l^eaifing it was conceded by counsel for employés that the 
rates of pay now in force on the railway in tbe receiver's hands, 
for local f reight énginemen and trainmen, is larger tban tbe rates 
in force on tbe otber lines, to whicb référence bas been made above, 
and with whicb comparison bas been made. Tbe scbedules sub- 
mitted manifest, beyond question, tbis fact. And, in what bas 
been above; written, exception bas been intended as to the em- 
ployés last jQamed. Their rate of pay sbould be reduced. The 
court is unable, bowever, to accept as tbe proper réduction tbat 
wbich bas been recommended for tbe énginemen, but accepts tbat 
whicb bas been recommended for the trainmen. Tbe réduction 
recommended for local freigbt engineers is from 5 cents per mile, 
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tbe présent rate, to 4 cents per mile, and for local freight firemen 
from 2.7 per mile (présent rate) to 2J cents per mile. In tlie judg- 
ment of the court, a réduction should be made for local freight 
engineers to 4^ cents per mile, and for local freight firemen to 2.4 
cents per mile. Let an order be drawn overruling tbe pétition, 
except as to local freigbt engineers and trainmen, and, as to tbem, 
flxing the réduction of pay of such enginemen at 4^ cents per mile, 
and of such firemen at 2.4 cents per mile, and, as to such train- 
men, fixing the réduction at the figures named in the pétition ; this 
réduction to become operative from and after November 1, 1894. 



AMERICAN FREBHOLD LAND MOKTG. CO. OF LONDON, Limited, v. 

WHALBY et al. 

(Circuit Court, D. South Caralina. June 21, 1894.) 

1. TJsURY— Commissions for Phocuring Agent Ikcludbd in Loan. 

A lawyer, advertising money to loaa, through whom Is made a written 
application for a loan, giving fuU description of the property with ab- 
stract of title, and tlie banking compauy to whom he sends the papers, 
who negotiates the loan with one of several mortgage companies with 
whom it deals, without préférence, receiving no compensation thersfor, 
will not be held agents of the mortgage eompany loaning the money, so as 
to render the mortgage usurious because 20 per cent, commissions, for nego- 
tiating the loan, were divided between the banking eompany and the lawyer, 
where the représentatives of both companies through whom the loan was 
negotiated deny any relation of principal and agent, or that the mort- 
gage eompany had any interest in or knowledge of the commissions, or 
that the banliing eompany had any interest in' the mortgage eompany, 
or negotiated loans therefor, and where it appears that the money was 
not paid over to the banking eompany, to be forwarded, until after the 
loan was accepted, though the banking eompany had for collection the 
notes glren for the loan and the lawyer, who also certified to the title, 
paid off existing incumbranees, and procured the property to be insured. 

2. SaMB— COVENANT FOR ATTORSEY's FeES. 

A provision in a mortgage that, in case of foreclosure either under the 
power of sale or by action, an attorney's fee of $500 shall become due 
immediately on notice of sale or on service of summons (the mortgage 
being for $5,000), is controlled by a provision in the note which it was 
given to secure that, in case of suit, 10 per cent, on principal and inter- 
est shall be allowed as counsel fées, and does not render the transaction 
usurious, the payment being contingent upon breach of the contract. 

This was a suit by the American Freehold Land Mortgage Com- 
pany of London, Limited, against J. J. Whaley and P. W. Farrell, 
for foreclosure of a mortgage. 

John T. Sloan, Jr., and Allen J. Green, for complainant. 
McCradys & Bacot and W. R. Kelly, for défendants. 

SIMOiyiTON, Circuit Judge. When the facts of this case are 
clearly understood, the légal questions involved in it are easily 
solved. W. H. Duncan, Esq., a member of the bar, residing in 
Barnwell county, S. C, put in bis county paper an advertisement, 
"Money 'to lend in sums from |500 to $500,000, on five years' time." 
He was not a capitalist himself, but was the correspondent of the 
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Corbin Banking Company, a flrm in New York City. His method 
was this: When any person désired a loan, he was presented with 
a printed form Of application, containing 47 questions, directed to 
infoiination as to the quantity and kind of land on whicli the money 
was ùi be borrowed, tlie improvements thereon, its productive capac- 
ity, bow it was cultivated, whether by the owner or by tenants, 
the length of time during which it had been cultivated, and the 
number of yearsthe applicant himself had cultivated it, its dis- 
tance f rom a railroad, — in short everything which could enable 
one at a distance to form a true estimate of its value. To this 
was attached a' diagram of the land, concluding with the statement 
that, if the application is negotiated by Duncan, it will be on the 
représentations contained in the application, which are aiïirmed to 
be true, and made to be used by Duncan, as his agent, in procuring 
the loan. ContemporaneoUsly with the application, the person de- 
siring the loan signed a paper etating the fact that he had that day 
employed Duncan to negotiate a loan for him, stating the amount 
and rate of interest upon a mortgage of the property, describing it, 
to secure a notp, and then promising in case Duncan succeeded in 
negotiating the loan within 30 days, upon. the usual conditions ex- 
acted by eastern money lenders as to security, perfecting title, 
insurance, etc., to pay Duncan a fixed sum in full of his commis- 
sions and of the commissions of those whom he shall employ to 
assist him in making the negotiation ; also, an agreement to f ur- 
nish abstract of title, and to pay the fee for recording the mortgage. 
On receipt of this application, duly filled ont, Duncan sent it on to 
the Corbin Banking Company, who with it negotiated a loan with 
some money lender, such as the American Freehold Land Mortgage 
Company of London, Limited, the Security Mortgage Compaûy, the 
Dundee Investment Company, thé American Mortgage Company of 
Scotland, Limited, the New Éngland Mortgage Security Company 
of Connecticut, the Union Banking & Trust Company of London, 
Limited, and sometimes from individuals. Of thèse the most busi- 
ness was done with the Union Banking & Trust Company of London,, 
No more business was done with this complainant than with the 
others. "VVhen the loan was negotiated and accepted, the Corbin 
Banking Company sent back to Duncan the abstract and the mort- 
gage, with the note it was intended to secure, prepared for signature 
and exécution, and their check for the amount of the loan. The 
contract was thèn concluded, and the mortgage recorded. The 
défendant J. J. Whaley was a neighbor and friend of W. H. Duncan. 
He met the latter at a railroad meeting held in the latter part of 
December, 1886, or the early part of January, 1887. During the 
course of conversation, he mentioned that he was in need of money 
because a mortgage he had given on his farm to a Scotch mortgage 
Company for sorae |2,000 and upward was called in, and he owed 
some small debts. Duncan said he could get the money for him, 
and Whaley told him to go ahead and get it. Duncan then pre- 
pared an application by fllling up the printed form above described, 
in which every question was answered, and this was sigbed by 
Whaley, 12th January, 1887. He asked for a loan of $5,000, for 
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fiive years. At the same time he signed tlie separate agreement 
in the form above referred to, reciting that lie had employed Duucan 
to negotiate a loan for Mm for |5,000 for flve years, interest at tlie 
rate of 8 per cent, per annum, and consented in case of success 
to pay Duncan H,000 in full of ail of his commissions and the com- 
missions of those whom he employed to assist Mm. This applica- 
tion had printed on its back the words : "Received by Corbin Bank- 
ing Company." Duncan did send it on to this company, by whom 
it was received on 17th January, 1887. The application was accom- 
panied by a full abstract of title, made and certilied to by W. H. Dun- 
can, as an attorney at law, and in both was mention made of an 
existing incumbrance by way of mortgage to the Scotch mortgage 
Company, of which one Palmer was agent. The Corbin Banking Com- 
pany, on receipt of this application, presented it and the abstract 
to the American Preehold Land Mortgage Company of London, 
Limited, and negotiated a loan of $5,000 with the agent afld repré- 
sentatives of that Company in New York City. The loan was ap- 
proved. On 19th February, 1887, J. J. Whaley executed his promis- 
sory note to the American Freehold Land Mortgage Company of 
London, Limited, in the words and figures following: 
"$5,000.00 BlackvlUe, S. C, Pebry. 19th, 1887. 

m "On the nlneteenth day of February, 1892, promise to pay the Ameri- 
fe can Freehold Land Mortgage Co. of Ijondon, Limited, or order, at the 
S, office of the Corbin Banking Company, New Yoi-k City, flve thousand 
S dollars. In the gold coin of the United States of the présent standard 

of weight and flneness, with interest from this date, at the rate of 
Sd eight per cent per annum, payable annually, as per 5 Interest notes 
loi hereto attached, value received. Should any of said interest not be 
g i^ pald when due, it shall bear interest at the rate of ten per cent per 
g I annum from maturity; and, upon failure to pay any of said interest 
oj g within thirty days after due, said principal sum may, at the option oi 
^ = the holder of this note, be declared due. without notice, and may 
•g I thereupon be coUected at once, time being of the essence of this coii- 

1 S tract; and, in case this note Is collected by suit, agrée to pay ail costs 

1 a of collection, including ten per cent of the principal and Interest a.s 
s attorney's fées. It is expressly agreed and declared that this note is 
S made and executed under and in ail respects to be construed by the 
B laws of the state of South Carollna, and is secured by mortgage of 

2 even date herewith, duly recorded. 

f «No. 42,538. J. J. Whaley." 

Coupons were attached to this note; and on the same day he 
executed the mortgage (an exhibit to the bill) to secure said note 
to the said land mortgage company. This mortgage was duly re- 
corded 28th February, 1887, in the proper office of Bamwell county. 
On the 19th February, 1887, Whaley gave a receipt to the Corbin 
Banking Company for $5,000, proceeds of loan negotiated by them 
for Mm with the American Freehold Land Mortgage Company of 
London, Limited, less commissions as agreed. Thèse commissions 
were 20 per cent, of which the Corbin Banking Company took 15 
per cent and Duncan got 5 per cent. The agent of the Corbin 
Banking Company who negotiated this loan, and the agent of the 
American Freehold Land Mortgage Company with whom this nego- 
tiation was made, distinctly and unequivocally deny that any rela- 
tion of principal and agent existed between the banking company 
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and the mortgage eompany, op that anj other relation existed be- 
tween them than that of one who, having money to lend, lent it on 
the application of the other in due course of business as a business 
transaction whoUy. The mortgage company had no interest what- 
erer in the commissions of the banking company. The banldng 
company had no interest in the money of the mortgage company, 
and no connection with the transaction whatever other than the pur- 
chaser at par of an approved security. So far as the agent of the 
mortgage company knew, — and he says he is in a position to know, 
— ^W. BÉ. Duncan had no relations of agency whatever with the 
mortgage company. The mortgage contained a power of sale in 
the mortgage in case of default, and provided for the payment in 
case of such sale of ail counsel fées, premiums of insurance, and 
costs and charges of such sale. The money lent came through 
Duncan from the Corbin Banking Company. He first took up the 
Scotch ôompany mortgage, $2,497; paid, at Whaley's request, cer- 
tain debts ôwed by the latter in Blackville, giving therefor checks 
payable to Whaley's order; retained $50, to pay insurance; and 
gave him a small balance left Afterwards he returned ail of the 
$50 but $12, saying he could not effect insurance. The Corbin 
Banking Company got from the mortgage company $5,000, of which 
$4,000 was ail that Whaley got the use of. Sever^l coupons on the 
note were paid by Whaley by remittance to the Corbin Banking 
Company. At last he defaulted, and this Mil was flled for the 
f oreclosure of the mortgage. 

The défense to the action is usury. On its face, this con tract 
is not usurious under the law of South Carolina. To taint it with 
usury, there must hâve been an intention on the part of the mort- 
gagee knowingly to contract for or take usurious interest. Call 
r, Pahner, 116 TJ. S. 98, 6 Sup. Ot SOL There c^n be no doubt that 
when one negotiates a loan through a third party with a money 
lender, and the latter bona flde lends the money at a légal rate of 
interest, the contract is not made usurious merely by the fact that 
the intermediary charges the borrower with a heavy commission, 
the intermediary having no légal or established connection with 
the lender or agent Fowler v. Trust Co., 141 U. S. 385, 12 Sup. Ct. 
1; Grant v. Insurance Co., 121 U. S. 105, 7 Sup. Ct. 841; Call v. 
Palmer, 116 U. S. 98, 6 Sup. Ct. 301. It is also the established law 
that when an agent authorized to lend money for his principal 
exacts, without the knowledge or authority of such principal, money 
from the borrower for hls own beheflt, this does not make the con- 
tract usurious. Call v. Palmer, 116 IT. S. 98, 6 Sup. Ct. 301. But 
when a lender authorizes his agent to make loans for him under 
a gênerai arrangement that he must look to the borrower for his 
compensation, and such agent, for the lender, effects a loan, and 
charges the borrower a commission, this will make the contract 
usurious, whether the lender knew of the charge or not (Fowler v. 
Trust Col, 141 U. S. 385, 12 Silp. Ct. 1); for this exaction is by the 
authority of the lender, the principal. 

The question in this case, therefore, is, were the Corbin Banking 
Company or Duncan, both or either, agents of the American Free- 
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hold Land Mortgage Company of London, Limited, the mortgagee 
complàinant in this case? This was the controlling fact in Bâtes 
V. Mortgage C!o., 37 S. C. 90, 16 S. E. 883; in Brown v. Brown, 38 
S. 0. 173, 17 S. E. 452; in Sherwood v. Roundtree, 32 Fed. 122; and 
in Security Co. v. Gay, 33 Fed. 636. Tke direct testimony bearing 
on this point is this: W. G. Wheeler, who transacted the business 
for the Gorbin Banking Company, af ter stating that the banking Com- 
pany lends no money of its own, but acts simply as brokers to pro- 
cure, if possible, for borrowers, as agents for such borrowers, cornes 
to this transaction in question. He swears that there was no 
connection or business arrangement between the banking company 
and the mortgage company; that the banking company did not 
negotiate and place loans for the mortgage company; that the 
banking company is not paid by the mortgage company; that the 
mortgage company knows nothing about the compensation of the 
Gorbin Banking Company, either as to the amount received by it, if 
Any, or f rom whom it was received. James K. Sherwood, who was the 
représentative of the mortgage company in this country, swears with 
equal directness and positive certainty to the same effect. Duncan 
died bef ore this suit was brought. This is ail the direct évidence. The 
witnesses hâve not been impeached. The testimony of witnesses, al- 
though their character has not been attacked,can be compared,how- 
ever, with the testimony of other witnesses, and, indeed, with admit- 
ted facts in the case, and may be overborneby thèse. When,however, 
it is proposed to contradict the direct testimony of unimpeached 
witnesses by inferences from facts, this resuit cannot be reached 
unless the existence of thèse facts and the natural inferences from 
them cannot be reconciled with the conclusion that the direct évi- 
dence is true. 

There are certain facts in this case which it is claimed show that 
Duncan and the Gorbin Banking Company were really acting for 
the mortgage company, and that they bore the relation of agents 
to the mortgage company as principal. The money was paid to 
the Gorbin Banking Company. If the money had been plated in 
the hands of the banking company, anterior to the negotiation of 
the loan, to be invested by it for the mortgage company, then this 
fact would be almost conclusive, under Fowler v. Trust Co., supra; 
for, whether the lender knew or not that its agent was charging 
the borrower, it did know that its agent was not compensated by 
it. As the universal presumption in business is that something is 
never done for nothing, the principal knew that his agent must be 
paid by the only other party interested, — the borrower. The testi- 
mony has been carefully examined, and the dates compared. There 
is no reason to believe that the mortgage company parted with the 
money until it accepted the ofter, and had bound itself to make the 
loan after inspection and examination of the abstract of title. So, 
also, if the Gorbin Banking Company invariably placed their loans 
with this American Land Mortgage Company, the conclusion would 
be almost irrésistible that there was a business connection between 
them; or, if the mortgage company was the principal lender in loans 
made by them, the conclusion would not be so strong, indeed, but it 
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would be a strong circumstance adding to other suspicious cîrcum- 
Btances in the case. But the évidence is that the Union Banking & 
Trust Company of London dealt most frequently with the Corbin 
Banking Company, and that business of no other character was done 
with thèse complainants than with the long lîst of other money lend- 
ers. The mortgage company must hâve put into the hands of the 
banking company the money lent, before it received the mortgage. 
But this, of itself, would not constitute the banking company agent 
of the mortgage company in effecting the loan. Indeed, that had 
been eflfected aiready. In order to complète it, inasmuch as the 
mortgagor resided in South Carolina and the mortgagee was in 
New York, it was necessary either that the mortgagor should exé- 
cute his mortgage without receiving the money, or the money should 
be placed somewhere to be delivered contemporaneously with the 
exécution of the mortgage. It was not unnatural — surely, it is not 
a suppiqious circumstance— that. the mortgage company should be 
wilUng to intmst this to the Corbin Banking Company, a prominent 
and well-kpown banking house. Indeed, something similar to this 
is done in every transaction involving the lending of money. The 
money did not get into Whaley's hands until the mortgage to the 
Scotch mortgage company was satisfled by Duncan. This was for 
the beneflt of the mortgagee. True. But Duncan, as attomey at 
law, had examined the title, made the abstract, recommended the 
title, and had given the certiflcate. He was personally liable for the 
removal of incumbrances. When he satisfled this former mortgage, 
he primarily relieved his own personal liability, and his act was his 
own act, done for himself. So, aiso, with the insurance. Duncan 
had nôt only signed as attomey; he certified to the facts as inspec- 
ter. He was bound to see this contract of insurance carried out, 
and he did this for his own protection. Whaley paid the interest 
on his note, which was the property of the mortgage company, to 
the Corbin Banking Company, and took their receipt, although the 
coupons were payable to the order of the mortgage company. This 
seems to lead to the conclusion that the banking company, being 
thus the agent of the mortgage company in part of the transaction, 
was its agent in the whole transaction. But this conclusion is not 
inévitable. The Corbin Company is engaged in the gênerai busi- 
ness of banking, and the collection of money is a large part of that 
business. The debtor resided in South Carolina, — a farmer, — 
away from the centers of trade. The creditors réside in IS'ew 
York City. Sending the money through a banker was a protection 
for the debtor, a convenience for the créditer. The coupons are ail 
made payable at the banking house of Corbin Banking Company. 
This may — indeed, must — hâve facilitated the loan. It is difflcult 
to consider the questions in this case without realizing a strong in- 
clination to assist the défendant. It seems monstrous to hold him 
for a debt of |5,000 when he got only $4,000. Yet he is a man of 
âge and expérience. He knew exaçtly what he was doing. He 
w,aB being pressed by a mortgage which he could not pay. He saw 
a mode of relief. HeicoiuBted the cost. His southern blood made 
him sanguine of meeting it in the future, ând he assumedlt. 
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The leamed counsel for the défendant presses another ground 
for concluding that tMs transaction was usurious. Among the pro- 
visions of the mortgage is one covenanting that in case of foreclosure 
of the mortgage, either under the power of sale or by an action, 
an attorney's fee of |500 shall become due from the mortgagor to 
the mortgagee, immediately on notice of the sale in the first instance, 
or on service of the summons in the other. The note provides that, 
in case of suit, 10 per cent, on principal and interest shall be allowed 
as counsel fées. ïhis will explain and control the language of the 
mortgage. Montagne v. Stelts, 37 S. 0. 212, 15 S. E. 968, where 
8uch a charge was sustained. The sum of $500 is not interest or 
discount, nor is it to be, at ail events; but the liability for it is 
whoUy on a contingency, — a breach of the contract It is some- 
what in the nature of liquidated damages, and cornes within the 
principle of Norward v. Faulkner, 22 S. C. 371, and Williams v. Vance, 
9 S. C. 374. The fact, also, that its payment, or the right to its 
payment, dépends whoUy upon a contingency, prevents it from 
being usurious. Says the suprême court of the United States in 
Spain v. Hamilton's Adm'r, 1 Wall. 626: "The payment of any- 
thing additional dépends upon a contingency, and nOt upon any 
happening of a certain event, which of itself would be deemed 
insuificient to make a loan usurious." 

Let an order of référence be taken to ascertain the amount due 
under this note and mortgage, in accordance with this opinion. 



WEST V. HUISKAMP et al. 

(Circuit CoTirt of Appeals, Seventh Circuit. October 1, 1894.) 

No. 36. 

1. Corporations — Bights of Bubscbibers to Stock. 

Complainants and défendant W. entered Into an agreement by whlch W. 
was to purchase the T. newspaper, he furnishlng seven-tenths and com- 
plainants three-tenths of the purchase priée; and a corporation was to be 
organlzed to publish the paper, stock In whlch was to be Issued to the par- 
ties In proportion to thelr contributions to the purchase price. Complain- 
ants advanced thelr proportion In cash, W. puvchased the newspaper prop- 
erty, and transferred same to the corporation upon Its organizatlon, and be- 
came président and gênerai manager. Upon a blll alleging that W. had 
falsely represented to complainants that he was financlally able to carry 
out his part of the agreement, whereas he was Insolvent; that the only 
cash used In the purchase was that furnished by complainants; that W. 
had obtalned crédit for the balance of the purchase money upon his notes, 
whlch he afterwards paid with funds of the corporation mlsapproprlated 
by hlm as président; that he had caused stock to be iUegally issued, and 
had approprlated stock without paying for the same; and praylng for cau- 
cellation of the stock IUegally Issued, and for a déclaration that complain- 
ants were the only purchasers of the newspaper property, and the only own- 
«rs of the stock of the corporation,— Wd, that W.'s mlsrepresentation of the 
value of his property could not afCect the validlty or ownershlp of the stock; 
that it was no objection to W.'s title to the stock issued for the newspaper 
property that he had obtalned the property on crédit, and not paid for it; 
that complainants did not become the sole owners of the stock, or their 
fihares the only valld shares, because they alone paid what was paid for 
•the property; that there should be a référence to a master to ascertain the 
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«jEact rlg^ljts of the parties, arising f jronj W.'s issue qt Illégal stock or other- 
wlse; and, tnat upon proper findings thére might be â decree cancellng 
Bh^és ïtajidlng In W.'s natue, but ïibt upon the groimd merelyof his mis- 
ap^W^fiation of tnoney or crédits of tlie company. i 

8. rBAtJD — Stjffictency of Proop. 

The bill also allege4 that a pièce of real estate bouglit by W. with the 
Bewspapeç property, but forming no.part of It, had been retained by him. 
Jfo fraud, mlsrepresentation, mistake, çoncealment, or breach of trust was 
alleged oïl' proved, ahd it appeared thaï; complainailts knew of W.'s réten- 
tion of the- lot. Hdd Insufficient to (sustaln a decree in complalnants' favor 
againstiW. for three-tentbs of the val^e of the lot. 

Appeal from the Circuit Cîourt of tlie United States for the North- 
ern Division of the Northern District of Illinois, 

This was a suit hy ferman J. H'aiskamp, Heûry C. Huiskamp, Cy- 
nis E. Phillips, George D. Eand, iohn N. Irwin, and John WUliam- 
son agaîni^t James J. "West, Charles E. Graham, James A. FuUen- 
wider, Chàyncey W- Boucher, and, the Chicago Times Company, and 
cross bill l^y iTamësJ. West agaiiist Hen^ C. Huiskamp, Herman 
J. Huiskainj),^J6hn N. Itwin, George D. Eaiid, Cyrus E. Phillips, 
FrankS. l^jreîgley, Joseph K. Duûlop, WUliafli Henry Smith, 0. W. 
Fairbanks, Walter N. Haldeman, knd the Chicago Times Company, 
to déterminé >^heownership of certain shares of corporate stock. 
Complalnants ôt)tained à decree, a:âd 'the cross biU was dismissed at 
the heariog. 47 Fed. 236. Defendai^t West appeals. 

John N; jjeiwett, L. H. Bisbee, and William Brown, for appellant. 
TrumbuU Willits, Robbins & Trumbull, A, W. Bulkley, and E. E. 
Gray, for appellees. 

Before HAELAN, Circuit Justice, and WOODS, Circuit Judge. 

WOODS, Circuit Judge. This suit was brought by Herman J. 
Huiskamp, Henry C. Huiskamp, John N. Irwin, George D. Rand, 
and Cyrus E. Phillips, oitizens of lowa, and John WUliamson, a citi- 
zen ofNé^ York, against the appellant, James J. West, and others, 
citizens of Illinois, for the purpose of obtaining a decree which 
should defermine the o\^nership of thé stock of the Chicago Times 
Company,.» corporation organized under the laws of Illinois, direct 
the câùCellation of illégal stock, and, pending the suit, enjoin the de- 
fendant^ àgainst transferring or assigning stock, and against inter- 
fering with the publication or management of the newspapers known 
as the Ohitîago Times and the Chicago Mail. The averments of the 
bill are iltimerous and prolix, btit the substance is that the com- 
plainantS, together with E. M. Irwin and M. M. Phillips, are owners 
of shares of stock in the Chicago Timôs Company, in amounts stated, 
aggregating nearly 3,000 shares out of a total of 10,000 shares; that 
on the IS^ i^ay of December, 1887, the estate of Wilbur F. Storey, 
includiîigJ'thèCl^icago Times, wâs 'in the possession of Horace A. 
Hurlbut, as receiver, who in that capacity was conducting the pub- 
lication of that paper; that about tnat time the complainajnts, with 
West ahd Clinton A. Sûowden, "for the purpose of obtaining such 
publication, known as the Chicago Times, entered into an arrange- 
ment or agreeiiient w^ereby West ; and Snowden were %û become 
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the purchasePB, if possible, of the various conflicting interests in the 
€State of Wilbur P. Storey, deceased, and thereby become tbe own- 
ers, for and on belialf of themselves and jour orators, of ail the 
property of said estate, ♦ * • including said Chicago Times," 
it being further agreed that as soon as the purchase coiûd be con- 
summated a corporation should be formed for the purpose of pub- 
lishing the ïimes newspaper, the stock of which corporation should 
be owned by the complainants and by West and Snowden; that 
the parties to the agreement, or a majority of them, were stock- 
holdeK in the Chicago Mail Company, a corporation of Illinois, 
which was engaged in publishing the newspaper known as the 
Chicago Mail, the capital stock of which company was $150,000, 
divided into 1,500 sharea, of which West owned a majority, and, 
that stock being of par value, it was agreed that the property of 
the Chicago Mail Company should be transferred to the proposed 
Chicago Times Company, and stock of the hew company issued, 
share for share, to the holders of the stock of the Mail Company; 
that, pursuant to the arrangement, West and Snowden did there- 
af ter purchase from the widow and heirs the entire Storey estate, in- 
cluding the Chicago Times, and on or about the 24th of December, 
1887, West received a conveyance thereof for himself and the other 
parties named, the purchase price being to the widow |275,000, to 
be paid in cash, and to the heirs |300,000, to be paid |110,000 
in cash, and the remainder, |190,000, by the conveyance to the heirs 
of a portion of the landed estate which had been conveyed to West; 
that on the 30th of December, 1887, the organization of the Chicago 
Times Company was completed by the élection of directors, and by 
the issue and recording on the next day of final articles of incor- 
poration; that, on the ensuing 5th of January, West was elected 
président and treasurer of the company, Snowden was elected secre- 
■ tary, and by-laws were adopted, defining their duties and powers, 
and fixing the salary of West, as président and gênerai business 
manager, at $10,000, and of Snowden, as secretary and managing 
editor, at $5,000; that on the same day, pursuant to the agreement 
hereinbefore set forth, the board of directors authorized the prés- 
ident and secretary "to purchase from West the real estate known 
as the 'Chicago Times Building,' together with ail the personal prop- 
erty therein contained, and the publication known as the Chicago 
Times, with ail its press franchises, rights, and good wDl, and ail 
the property used in the printing and publication of said newspaper, 
for the sum of $850,000, to be paid for in the stock of said company, 
to be issued, one share to Frank S. Weigley, on.e thousand shares 
to Clinton A. Snowden, and seven thousand four hundred and nine- 
ty-nine shares to James J. West, the said West receiving a portion of 
said shares for and on behalf of your orators, as hereinbefore more 
epeciflcally set forth; that soon thereafter the said James J. West 
transferred, conveyed, and delivered said property to the said Chi- 
cago Times Company, and the said the Chicago Times Company 
issued stock therefor pursuant to said resolution;" that about the 
same time the Chicago Times Company purchased the property, 
lighte, franchises, good will, and effects of the Chicago Mail Oom- 
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p^Jiy, and tlie same were transferred and delivered in considération 
j)iÇ,.pxej iss]iing by the Times Company to the stockholders of the 
Ijfiil iÇQmpany of the stock of the Times Company, share for share, 
moiçe wl^ch time the Times Company has continued the publication 
of the Chicago MaU; that West issued to himself 125 shares of 
Stocis in the Times Company, in exchange for Mail stock, more than 
he was entitled to receive, the rightful owners thereof never having 
surrepdered their shares in the Mail Company in exchange for 
shares of the Times Company; that the stock owned by M. M. Phil- 
lips (821 1/7 shares) was originally issued to Cyrus E. Phillips, who 
transferred the same, and that the shares of the other complainants, 
HuiskamPi^ Irwin, and Eand, "were issued to them in considération of 
moneys advanced and property of the Storey estate bought for and 
on their behalf, and transferred to the said the Chicago Times Com- 
pany;" that it was then and there agreed between them and West, 
as prompters of the enterprise, that the sum of $700,000 should 
be invested for the purpose of purchasing said Storey estate, and 
giving to the proposed corporation sufllcient capital to transact 
its business, and pay its debts theretofore contracted by the re- 
ceiver of tlie estate, of which amount the complainants agreed to 
furnish three-tenths and West agreed to furnish seyen-tenths; that 
before entçring into the agreement they required West to give them 
a statement of his assets, to enable them to détermine whether he 
was flnançiaUy able to carry his part of the burden ; that West 
then and ther^ made to them a statement showing that he was 
worth $365,000 in gopd securities, bonds, etc., and relying on that 
statement they made tlie agreement, and did then and there furnish 
West the^ sum of |150,OQO, and afterwards, in fuU performance of the 
contract on their part, furnished him the furtber sum of $22,500, of 
which the complainant Williamson contributed |7,000, and thereby 
became "part owner of the three-tenths interest in said Storey es-' 
tate and Chicago Times Company originally agreed to be purchased 
by your oratprs other than said Williamson;" that West did not 
contrlbute any money of his own to the purchase of said paper and 
estate; that he had, no money of his own to contribute, and was 
then insolYent; "and that instead of paying for the same as he 
agreed- to dp, and as he informed your orators he had done," he ob- 
tained from the Storey heirs crédit for the fuU amount of $110,000 
which wfts to hâve been paid them^ giving tlierefor the promissory 
notes of hipself and Snowden; that West still owes the heirs $10,- 
000, and flie remaining $100,000 he paid, not with his own means, 
but put of pioneys obtained of the complainants, and moneys be- 
longing tp the i Times Company; that, of the $275,000 which he 
agreed to- pay Mrs. Storey, ail that was paid at the ttrne of the 
purchase Tffest obtained of complainants, or borrowed from others, 
and repaid lite loan out of the Storey estate; that he still owes the 
widow $19,fi00, the remainder having been paid ont of the pro- 
ceeds of the Times property; that, before and at the time of the 
formation of the Chicago Times Company, West falsëly represented 
to complainants, and caused them to believe, that his personal in- 
debtedness yvm not large, and would soon be liquidated, when in 
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fact, as he knew, he was insolvent; that in 1889 tlie Times Com- 
pany sold the Times building for |220,000, wliich was received by 
West, and deposited to the crédit of tLie company; that at that time 
West represented that the company was indebted to the amount 
of $40,000 only, and it was then agreed that the proceeds of the 
sale should be used to pay ail the existing debt, $40,000 shonld be 
placed to the company's crédit in bank, and the remainder applied 
to the individual indebtedness (of West) guarantied by any of the 
complainants, for which amount stock should be delivered to the 
company, the balance to be used by the company in the purchase 
of stock from West at 60 cents on the dollar; that, instead of |40,- 
000, the indebtedness of the company was upwards of $250,000, a 
part of which was subsequently paid out of the proceeds of the sale 
of the building; that more than $100,000 of the amount West, as 
président, checked out and applied on his individual account, when 
the company owed him nothing, and he was largely indebted to 
the company, and that only a part of the guarantied indebtedness 
was paid; that, of the stock issued by the Times Company to West, 
only that issued in exchange for his stock in the Chicago Mail 
Company has been paid for by him; that the purchase price of the 
Storey estate, less the land reconveyed to the heirs, was $385,000; 
that West retained a tract of land of the value of about $50,000, 
and transferred the balance of the property to the Times Company, 
thereby transferring to the company property which he purchased 
for himself and orators at the price of $380,000, to pay which he 
used the money paid in by complainants, the "proceeds of the sale 
of the building, and other funds of the Times Company; that on the 
llth of July, 1889, West resigned the ofSce of président of the com- 
pany, and Herman J. Huiskamp became the président; that of the 
$1,000,000 capital stock of the Times Company, excepting the shares 
issued to orators, aU shares were issued originally to West and 
to Snowden, except one share to Weigley, which was afterwards 
canceled; that Snowden transferred his shares to West; that nei- 
ther West nor Snowden paid for any stock, except that received by 
each in exchange for his stock in the Mail Company, nor hâve any of 
the parties holding stock through West paid any considération to 
the company therefor; that West and G-raham, who had succeeded 
Snowden as the secretary of the company, issued certiflcates of stock 
in excess of the authorized capital to the amount of 1,000 shares 
and upwards, of which West has pledged portions to varions banks 
and persons as security for his personal debts, and a portion he 
sold to the company in pretended exécution of his agreement to 
Bell the company stock at 60 cents on the dollar; that, of the stock 
of the company issued to himself, West has transferred 500 shares to 
Chauncey W. Boucher, anji the remainder of his stock he has 
pledged, sold, and transferred, and is not now the owner or holder 
of any stock in the company; that in July, 1889, West obtained of 
Norman B. Ream, Georg3 M. Pullman, J. J. P. Odell, and the Union 
National Bank of Chicago, one or more of them, on his individual 
Bccount, $100,000, for which he gave to Keam, as innocent holder 
V. 63p. no. 6 — 48 
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and as trustée for the other partie» iiamed, Ms promissôry note, and, 
as «ecurity therefor, pledged with Eeam 5,001 shares Of the capital 
stock of tke Times Company, issued by himself, as président of the 
Company, to himself j that theréafter West assigned, transferred, 
and conveyed to complainants Band and Irwin the said 5,001 shares 
of stock, subject to the lien of Ream, as collatéral security for an in- 
debtedness of West to Kand and Irwin of $64,000; that the défend- 
ants Fullenwider and Graham assert some interest in some of thés 
stock of the Company, but paid nothing therefor; that West and 
his co-respondents hâve made récent threats to take possession of 
the Times Company and property; that some of the fraudulent stock 
issued by West and Graham has been transferred to parties un- 
known; that a portion of the stock issued to West in considération 
of the transfer of the Storey estate has been transferred by West, 
fraudulently and without considération, to parties unknown; that 
by his conduct West has brought into danger of forfeiture the 
ïimes Oompany's right in the franchise of the Western Associated 
Press AssoeiatioÈ, and the forfeiture will be insisted upon if West 
and his associâtes are permitted to control the affairs of the company. 

The prayer of the bill is for a decree fihding what stock is fraud- 
ulent and Toid, and ordering a cancellation thereof, and that com- 
plainants bé declared to be the only purchasers and owners of the 
Storey estate and of the capital stock of the Times Company pur- 
chased by the transfer of the estate to the company, etc. 

West answered, controverting largely the averments of the bill, 
and filed a cross bîll, seeking afllrmative relief, chiefly against an 
unauthorized sale to the complainants of the 5,001 shares of stock 
which had been pledged to Ream. 

To the cro^ bill the complainants answered, reafSrming in sub- 
stance the averments of the bill, and admitting the sale to them- 
selves of the pledged stock without previous demand on West for 
payment of the debt. There was the usual replication to the an- 
swers to the bill and cross bill, respectively. Ilier circuit court en- 
tèred a finding for the complainants in substantial conformity with 
the bill, and, further, that West represented to the complainants 
that "the boulevard lot" was a small building lot worth only from 
ten to twelve thousand dollars, and plaintiffs, knowing nothing of 
its value, and believing the représentation true, consented that West 
should retain the lot as compensation for his services in negotiating 
the purchase of the Storey estate, when in fact the lot was worth 
$50,000, less an incumbrance of |12,500 ; and accordingly the court 
decreed that the complainants and their assignées are the owners 
and holders of 3,000 shares of the capital stock of the Chicago 
Times Company; that the entire issue of 5,001 shares, represented 
by certiâcates numbered 11 and 23, was illégal, and should be can- 
celed, subject to the rights of the purchasers of the note for which 
the stock was pledged, and that West has no title or interest therein; 
that West, by his fraudulent conduct towards the complainants and 
his associâtes in the purchase of the Storey estate, and in the or- 
ganization and management of the Chicago Times Company, has 
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forfeited ail right, in equity or justice, to any further issue of stock 
on the basis of |70 per share, or upon any otlier basis; that tbe com- 
plainants do hâve and recover of the défendant West the sum of 
113,587.50 as and for their three-tenths interest in tlie boulevard lot 
approprlated by said défendant, together witb costs in this proceed- 
ing to be taxed, and tbat tiiey bave exécution therefor; and tbat the 
cross bill of West be dismissed, at his costs. For the flnding and 
opinion of the court, see 47 Fed. 236. 

The évidence in the record being too voluminous, and the dis- 
cussions of counsel too elaborate, to admit of detailed review, or 
even synopsis, we shall make only a brief statement of our views and 
conclusions. We are of opinion that in important particulars this 
decree is erroneous. 

If it were true, as the biU charges, that West made to the com- 
plainants a false statement of the value of his property, the fraud, 
upon discovery, might doubtiess hâve been made cause for a re- 
scission of the contract of the parties, or, after the Times Company 
was organized, for the winding up of the affairs of that company, 
but in respect to the issues of this case the alleged misrepresentation 
seems to be quite immaterial and irrelevant. It in no manner affects 
the question either of the validity or ownership of shares in the 
capital stock of the Chicago Times Company. It is clear, too, 
that the complainants were not materially deceived or misled by 
any représentation which West is accused of having made. In or- 
dep to prove the alleged représentation false, it is insisted in one of 
the briefs for the appellees that West's letters to John N. Irwin, 
written on and before the lOth of November, 1887, "establish the 
fact that he was hard pressed for money, and could not hâve been 
worth 1365,000, as he stated to Huiskamp and Irwin, or |200,000, 
as he now claims." Irwin therefore had notice of West's embar- 
rassed condition, and his relation to his associâtes was euch that 
notice to him was notice to them. 

In respect to the boulevard lot, the iinding of the court goes be- 
yond the averment of the bill, which is simply that "West retained 
a tract of land of the value of about $50,000." No fraud, misrepre- 
sentation,mistake, concealment, or breach of trust by West, nor lack 
of knowledge on the part of complainants, is alleged, and the proof is 
that the lot was retained by West with the consent of complainants. 
No cause of action in this particular is alleged in the bill, and none 
is proven. The complainants neither had nor expected to acquire 
an interest in the Storey estate, as such, or in West's contract of 
purchase. Their aim, from the flrst to the end of the negotiation, 
was to obtain, as they did, an interest in the proposed Chicago 
Times Company, owning the Times newspaper, presses, etc., and Ihe 
Times building, and not other parts of the Storey estate. To enable 
West to complète his purchase, they advanced him money, for which 
they were to hâve, and afterwards received, crédit on the price of 
their shares of stock in the company which was organized. They 
took receipts from West showing that the money s they advanced 
were to be applied "on purchase of the Storey estate," "to the pur- 
chase of the Chicago Times and the Storey estate," and, in one in- 
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stance, "as part paymeût for a three-tenths interest in the contract 
made by Snowden and West for the Chicago Times and Storey 
estate, the said amount to be refunded in case the said contract is 
not consnjjimated." But thèse expressions tend no more to prove 
au interest in the boulevard lot than in that part of the real estate 
which waa reconveyed to the Storey heirs. 

It remains to consider what were the rights of West in the cap- 
ital stock of the Chicago Times Company. The controlling facts 
are few, and admit of little dispute. The contract of West and 
Suowden with the widoW and heirs for the purchase of the Storey 
estate was made on the 29th of October, 1887. There had been pre- 
vioUs hegotiations between West and Irwin, looking to the taking 
of an interest in the purchase by the latter and his friends; but 
no definite or binding agreement in that direction was reached 
before the 17th of December ensuing, when West and Snowden 
signed and delivered to Henry 0. Huiskamp the writing of that date, 
which, signatures omitted, is of the following ténor: 

"We, the underslgned, owners of contracts now existing for the conveyance 
of the Chicago Times, hereby agrée to organlze a company under the name 
and tltle of the Chicago Times Company (notice of incorporation of said 
Company havlng already been glven) on the following basis: Seven-tenths 
(7/10) of the stock to be owned by James J. West and G. A. Snowden, of 
Chicago, and three-tenths (3/10) by the following named parties collectively: 
John N. Irwin, C. B. Phllllpig, George Eaad, H. C. Huiskamp, and H. J. 
HûIskamp, ail of Keokuk, lowa, and John Wllliamson, of New York. And 
it is furtber hereby agreed by ail parties herein named that the stock of the 
Times Company shall be issued only for the amount actually paid in by 
each stockholder at the rate of elghty-flye dollars ($85) per share, and that 
the residUe of the stock of said company, if there be any, shall, after ail 
debts hâve been paid by the company. be distributed aad pald in the follow- 
ing proportion: James J. West and C. A. Snowden, seven-tenths (7/10) 
and John N. Irwin, C. B. Phillips, H. 0. Huiskamp, H. J. Huiskamp, and 
George Hand, of Keokuk, lowa, and John Wllliamson, of New ïork, three- 
tenths (3/10) of same." 

Until accepted or acted upon by the complainants, that writing 
perhaps amounted to no more than a proposition on the part of the 
signers; but it was accepted and aeted upon, as the évidence shows, 
except that it having been determined afterwards that a mortgage 
for |l45,000 upon the Times building should not be paid off, but 
should be carried by the Times Company, the price of the stock to 
be issUed was reduced from f85 to |70 per share; and on that 
basis the complainants, having advanced $172,500 cash, and owning 
Mail stock to the amount of $37,500, which seems to hâve been treat- 
ed as cash, were entitled to receiye, and did receive, for the whole 
sum of $210,000, 3,000 shares of stock. Deducting $10,000, which, 
according to the testimony of West, was the price of the boulevard 
lot, the property of the Storey estate, which on December 24, 1887, 
was conveyed to West, and which on the ensuing January 5th he 
conveyed to the Chicago Times Company in considération of 8,500 
shares of stock, of which 1,000 shares were issued to Snowden and 
7,499 shares to West, cost $380,000, Of which, after deducting $172,- 
500 f urnished by complaiûants, there rèmained $207,500, for which, 
by the agreement of December 17th, West was entitled to crédit. 
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and to receire stock to the number of 2,964 2/7 shares. He also 
owned 1,000 shares of Mail stock, including 200 shares obtained of 
Snowden, worth $100,000, which, on the basis of |70 per share 
(which was allowed to complainants for their $37,500 of Mail stock), 
entitled him to 1,428 4/7 shares; making a total of 4,392 6/7 shares 
to which he was entitled upon the completion of the organization of 
the company, and the turning over of the property of the Mail Com- 
pany. He afterwards acquired 1,000 shares of Snowden, of which 
500 shares were transferred to Boucher; but whether payment for 
thèse shares was ever made either by Snowden or West we hâve not 
determined. The total number of shares of stock was 10,000, of 
which 3,000 were issued to complainants, 1,000 to Snowden, one to 
Weigley, and West in his own right was entitled to 4,392 6/7 
shares; making a total of 8,392 6/7 shares accounted for, and leav- 
ing 1,607 1/7, for which, as président of the company, and under the 
agreement of December 17th, West was responsible and accountable 
as a trustée. To thèse add 1,250 shares, which it is conceded were 
issued by West in excess of the. total capital stock of the company, 
as limited by the articles of incorporation, and we hâve 2,857 1/7 
shares unaccounted for; but, if thèse be deducted, there remain 
1535 5/7 of the 4,392 6/7 shares to which West was originally en- 
titled. 

It is no objection to West's title to stock issued in considération of 
the property tumed over to the company that he obtained the prop- 
erty on a crédit, and had not paid for it; and if afterwards, in 
breach of his trust as président and manager, he used the money of 
the company to pay the debts so incurred, he became thereby in- 
debted to the company. And, by reason of the trust relation, it has 
been suggested that the company became entitled to a lien upon the 
stock for its reimbursement; but it is not trae, as contended by the 
complainants, that they became sole owners of stock, or their shares 
the only valid shares, on the theory that they alone had paid what 
was paid for the property which was transferred by West to the 
company, and for which the company's stock was issued. They bar- 
gained for three-tenths of the stock, and that they got; and if, by 
reason of West's misappropriation of the moneys of the company 
during the year and a half of his management, the value of their 
stock has been impaired, it does not foUow that West's stock, in so 
far as it was valid when issued, should be ànnulled or declared void. 

We hâve not attempted to détermine the exact rights of the par- 
ties in any particular. There should be a référence to a master 
for that purpose. To the extent that West has issued illégal stock, 
or has appropriated stock without paying for it, or has failed to 
surrender shares under his agreement to surrender them for cancel- 
lation at 60 cents on the dollar or otherwise, the court may, on a 
proper flnding of the facts, decree a cancellation of shares which 
stand in West's name, or were issued to him, saving the rights of 
innocent purchasers; but there should be no such cancellation on 
the ground merely of misappropriation by West of the moneys or 
crédits of the company during the term of his presidency and man- 
agement. 
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Upon the eroës bill, Whiéh shows that the complainants, or some 
of them, had proCured an îlleg^ sàïe, and had become ptirchasers 
of. the stock pledged to Eeam, West was entitled to hâve the illegal- 
ity of the salfededâred. 

The decree belOw is therefore reversed, and the causé remanded 
for référence, on the proofs in the record, to a master, who shall 
report his conclusions of fact and law upon the several matters in dis- 
pute. 



DIBT? V. LYMKR. 
(Circuit Court of Appèals, Blghth Circuit September 24, 1894.) 

^P- 351. 
Appeal— Thul bt Eepbbbnce. , 

An oral consent In open court to an order of référence, made pursu- 
ant to a stalte «tatute (Codé Oir. Proc. Neb. § 298) wUl not enable tho 
circuit court of-appeals (elghtli circuit) to revlew the action of tlie cir- 
cuit court on exceptions to tJ}e refereo's report, wher© there was no bill 
of" exceptions maklng thàt report, or the évidence upon whlch it was 
founded, a part of the record. îïlètss v. Lynier, 10 0, 0. A. 71, 61 Fed. 
792, afflrmed. 

On Eehearing. 

.Before OALDWELL, SANBOÈN, and THAYEE, Circuit Judges. 

THATER, Circuit Judge. . A» will appear from our previous 
oi»inion in this case (10 0. 0. A. 71, 61 Fed. 793, 795), we predicated 
our; ruling that the record presepted no questions which could be 
reviewed by this court on the ground that there was no written 
stipiilation waiving a jury aùd no bill of exceptions found in the 
record. The pétition for a jçehearing does not challenge the facts 
last stated, on which our preyipus ruling was predicated. On 
the 'çontrary, it is inferentiaUy adiniitted that there was no written 
stîj)liil^tion waiving a jury, and tliftt the order of référence was made 
piirsuaint to a statute of Nebrask^ in obédience to an oral consent 
expressed in open court, tha,t the case might be sent to a référée 
for triai. Such oral consent, it is said, enables this court to review 
the action of the circuit court qn the exceptions to the referee's 
report, although there was no biÙ of exceptions making that report, 
or the évidence upon which it was founded, a part of the record. We 
cannot assent to this view underexisting décisions. 

In Boogher v. Insurance Co.y 103 U. S. 90, 95, Mr. Chief Justice 
Waite intimated a serions doubt, for reasons therein fully stated^ 
whether cases tried bef ore a réfère^ pprsuant to state laws can be re- 
viewed in the fédéral appellate ccwr^tii under existing acts of congress. 
That doubt was left unresolved, Ibut It was held that such cases 
cannot be reviewed on writ of error ualess a jury is waived in the 
mode provided by the act of i86ê (çhapter 86, § 4, 13 Stat. 501, now 
sections 649, 700, Eev. St); that is to say, by a written stipulation 
signed by the parties. In that case it was decided that the record 
sufiSciently showed that a wrf^ttep stipulation of the parties waiv- 
ing a jury had lleen flled, because, in the state of Missouri, where 
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that suit originated, a référence could not be ordered without the 
written consent o£ the parties to the action. It was therefore as- 
sumed by the court that such written consent as the state statute 
required had been flled in that case. But in a later case, to which 
we particularly referred in our previous décision (Investment Co. 
V. Hughes, 124 U. S. 157, 8 Sup. Ct. 377), it affirmatively appeared 
that no written consent to a référence had been flled, and for that 
reason it was held that the case differed materially from Boogher t. 
Insurance Co., and that it could not be reviewed on writ of error. 
The record in the case at bar, as heretofore stated, shows that the 
consent to the order of référence was given orally in open court, 
and that there was in fact no written stipulation wai^-ing a jury, 
such as the act of congress requires to render a case reviewable on 
writ of error when the parties dispense with a jury. It is therefore 
govemed by the ruling made in Investment Co. v. Hughes, as well as 
by the décision in Boogher v. Insurance Co., supra; wherefore the 
pétition for a rehearing must be, and it is hereby, denied. 



WILB et al. v. OOIIN (FARMBRS' STATE BANK OF CHARTER OAK, 

lOWA, Gamishee). 

(Circuit Court, S. D. lowa, W. D. September 17, 1894.) 

1. Pkocess—What Cgîsstitutbs— Notice op Gabnishment. 

Rev. St. § 915, gives plaintifC, in common-law causes in the United States 
circuit court, remédies by attachment or other process against defendant's 
property, similar to those piovided by the state statutes. Code lowa, § 
2962, provides that the clerlt shall issue the writ of attachment. Section 
2967 provides that propei-ty of détendant held by a third person may be 
attached by giving the latter notice of attachment Section 2975, as 
amended by Laws 18th Gen. Assem. c. 58, provides that garnishment is 
efCected by informing the supposed debtor that he is attached as gar- 
nishee, and leaving written notice not to pay any sum due, or deliver 
the property, to défendant, etc. There is no provision in the Revised 
Statutes or lowa Code requiring either of such noticeti to proceed from 
the clerk. Held, that a notice to the garnishee is not a "process," withln 
Rev. St. § 911, relating to process, and that such notice in actions in the 
United States circuit court in lowa is properly signed by the marslial, 
and need not bear the seal of such court or the teste of the chief Justice of 
the United States. 

2. Qarkishme'nt in State Court— Validity. 

Where, in an action peoding in a United States court In lowa, it ap- 
peared that in certain actions, aided by lire writs of attachment, lately 
pending in an lowa state comt, the main défendant had been duly noti- 
fled of pendency of such actions, and also of garnishment proceedings 
thereundar, and judgments had been rendered against him therein, and 
that the gamishee had apiieared in such actions, and flled his answers 
therein, submitting himself and the goods in his hands to the jurisdiction 
of the lovpa court, and judgments were rendered, according to the form 
of the lowa statutes, against said garnishee, and condemning to sale 
property in his hands as belonging to such main défendant, Md, that 
irregularlties in the garnishment notice served on the gamishee do not 
afltect the validity of the Judgments thus rendered against him. 
i. Same. 

In garnishment in a United States court in lowa, against a bank of 
which J. was cashier, it appeared that J. took possession of defendant's 
(mortgagor's) stock of goods under a mortgage to the bank, and sold 
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Boffltdéiit gbods to pay the Indebteaness held by the bankj' vrMcb sald 
mortg^inl Jia4 b^n giTen to secuire; that, while J. was Unis ip: possession 
of sald jgpods, attachments issued ont of an lowa state court agalnst the 
property bf the mortgagor, and gariilshment notices were served on 3., and 
notices thereof alsp served on inain défendant; that such gamishee 
appeat«d in the lowa court, and flled hls answers thereln. Bdd, that 
judgntents in such lowa courts condemnlng to sale the property so in the 
gamlsbee's hands were not void because the notice to garnishee requlred 
him to appear at a date prlor to the flrst day of the next term of court, 
instead of on such first day, as réquired by Code lowa, § 2979. Padden 
V. Moore, 12 N. W. 724, 58 lowa, 703, distlngulshed. Fanning v. Kallroad 
Co., 37 lowa, 309, applied. 

4. Samb — Notice to Cashibe of Bank instead of Bank— Bffbct, 

Nor do tlie facts that the garnishment notice in the lowa court was 
Berved on the cashler Indivldualiy, and that the judgment thereln was 
against him, render the bank liable to a subséquent garnishment In the 
fédéral court I 

Action in attachment by Wile and others against W. Cohn, in 
which the Farmers' State Bank of Charter Oak, lowa, was sum- 
moned as garnishee. Garnishee discharged. 

Wright & Baldwin, for plaintiffs. 

Shaw & Kuebule and Sims & Bainbridge, for garnishecii 

WOOLSON, District Jùdge. This is a contest between plaîntiflfs, 
attaching creditors, and the Farmers' State Bank of Charter Oak, 
lowa, as garnishee défendant The parties having filed stipulation, 
waiving jury, the cause was tried to the court 

The following factS are by me found as proved herein: Plaintiffs 
are citizens and résidents of the state of New York, and were at 
the date hereinafter named engaged as a copartnership in the city 
of Buffalo, N. Y., in the business of dealers in clothing, etc. Defend- 
iant W. Cohn was in December, 1893, a citizen and résident of the 
state of lowa, and engaged at the town of Charter Oak, lowa, in 
the business of clothing merchant The gamishee défendant bank 
is a corporation organized under the laws of the state of lowa, 
and doing business at the said town of Charter Oak, lowa. Upon 
December 12, 1892, said Oohn was indebted to said bank in the sum 
. of 1950. The bank cashier on that day demanded of Cohn security 
for this indebtedness, and thereupon Cohn executed a chattel mort- 
gage upon ail his "stock of goods and merchandise, store fumiture, 
find flxtures, Qf whatever kind," then owned by him, and kept in 
the building which he was occupying as his clothing store. The 
mortgageeis named therein as "D. O. Johnson, cashier, of Charter 
Oak, lowa;"; and the mortgage is conditioned upon the payment 
"to the said D. 0. Johnson, cashier, his heirs, assigns." etc., of 
Oohn's two promissory notes, dated December 12, 1892, and de- 
scribed as follows, to wit: One for $950, payable on demand, 1892; 
onefor $4,000,- payable où demand, 1892, — with interest, etc. The 
mortgage providéd for public sale at auction after fiye days' notice, 
The évidence shows that this $950 note was given for the indebted- 
ness due from Cohn to the bank. It named as its payée "D. O. John- 
son, cashier." The $4,000 note named as payée Harry Cohen. Thig 
last named note was surrendered within a few days after its exe- 
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cTition, and was canceled, leaving the mortgage standing as security 
iQF only the said indebtedness to the bank (f 950). This mortgage 
was immediately flled for record, and, on the day following (Decem- 
ber 13, 1892), Cohn delivered to said Johnson the key to the store 
in which was the mortgaged ppoperty, and also delivered to John- 
son a written agreement or consent that said Johnson should sell 
the mortgaged property at private sale. On same day, Johnson 
sold, at private sale, sufficient of said mortgaged property to realize, 
at 75 cents on the dollar of cost price, the sum of |l,050, thus paying 
the bank's debt, and leaving, besides, f 100, belonging to said Oohn. 
In December, 1892, and before the commencement of the case at bar, 
Gilmore & Éuhl, Block Bros., and certain other creditors of said 
Oohn (including the First National Bank of Omaha) severally insti- 
tnted their actions against said Cohn in the district court of Craw- 
ford county, lowa, aided by attachment, in each of which actions 
said D. 0. Johnson was served with notice of gamishment; some 
of said gamishment notices cited him to appear before said Craw- 
ford "district court, commencing the 15th day of February, 1893," 
while others cited him to appear before said court "on the flrst day 
thereof, which will commence on February 15, 1893." In the action 
by said Omaha Bank the notice summoned him to appear on Febru- 
ary 20, 1893. On the Ist day of February, 1893, term of said Craw- 
ford district court, "to wit, February 20, 1893," said Johnson ap- 
peared in each of said actions, and filed his answer as garnishee, 
admitting the "possession of a remnant of a stock of goods and flx- 
tures, situated in Charter Oak, lowa, in the storeroom where the 
défendant formerly conducted business," and which answer con- 
tained the following language: 

"The goods were mortgaged to me by the défendant, to secure a debt due 
the Farmers' State Bank of Charter. Oak, lowa, of which I am cashier. By 
the consent of the mortgagor, I sold goods enough ont of the stock to pay 
the debt due the bank. It was in amount $950. The balance of the goods I 
now hold, subject to the order of the court." 

In each of thèse actions, except that brought by said bank (in 
which Cohn appeared by attomey), said Cohn was personally served 
with notice of the pendency of said action, and also with notice of 
the pendency of gamishment proceedings, as required by the 
statutes of lowa; and, for failure to appear, his default was entered 
therein, and judgment duly rendered against him for the several 
claims sued on; and the court found that property of Cohn's, "to wit, 
a stock of clothing and gents' furnishing goods, situated in Charter 
Oak, lowa," was in the hands of the garnishee, and adjudged that 
said stock be condemned and ordered sold on spécial exécution, etc. 
Subsequently, thèse goods were sold, on spécial exécution, issued 
under thèse judgments, by the sheriiï of Crawford county, for an 
amount not sufficient to pay the aggregate of said judgments above 
described; and the proceeds were paid into said Crawford county 
court, for further order of court thereon. The Omaha bank judg- 
ment, condemning and ordering sale of said goods, was rendered 
May 2, 1893. In each of said other actions, judgment was rendered 
February 24, 1893. 
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/ iB» actioîi :ô£ Wile et al. (caèe at baj) against saM G&ha/iSfas 
commeûced Sa thia court December 19» 1892, by flling petMon, aided 
by attacliinent; and on the next day (December 20t]i), and subse- 
queiît tO ttoe said levies in tbè state court, said attacbment was 
levied. W tbe service of the writ ot^ttachment and notice of gamish- 
mentilpon the Farmers' State BanJc of Charter Oak, lowa, the notice 
of garbishment being served on said bank by reading and delivering 
copy to B. 0. Johnson, cashier of> said bank. Said notice is in the 
form gpBeràlly tised in lowa in like proceedings in the state courts, 
and is lÉgned by the marshal ofthis court. Due notice of said 
gariiishraent haring been given to said Cohn, this cause has now 
corne ioin for trial upon the answer of said Farmers' State Bank, 
denying indebtedness td said Cohn and of possession «r control 
of any bf his property, and the ;^lèading by plaintiffs flled, contro- 
Tertingsâid answer of said bank. 

The flrst point to be considered is the plea of the garnishee bank, 
as set ùp in its answer, that no légal garnishment has been made 
herein, fou the reason that the garnishment notice is signed by the 
marshal Qf this court, and was not issued under the teste of the 
chief justice of the suprême; court of the United States, and does 
Dot hâve the seal of thisi court attached thereto; in other words,^ 
that said garnishment notice Is a "process" of this court, and there- 
fore must conform to the rëquirements of section 911 of the Revised 
Statutes, relating to prbcess; and, because it does not so conform,, 
it is void, and this court bas nojurisdictipn over said bank as gar- 
nishee herein. The reasoning by whicli the garnishee seeks to 
enforce this point is baaed',on the assertion that "a garnishment is, 
in effect, a suit by the défendant, in the plaintiff's name, against 
the gamishes;" and Daniels v. Clark, 88 lowa, 559, is cited as sus- 
taining this position. But a reading of that case disproves the 
claim. Daniels & Co. had recovered judgment against one Ein- 
iger, and garnished Clark, as an alleged créditer of Riniger. Upon 
the trial the court found the garnishee indebted to Riniger, and 
rendered judgment accordingly. The case having been appealed 
to the circuit court, pétitions of intervention were flled by persons 
claiming that the indebtedness from Clark to Riniger had been 
assigned to them before Clark was garnished; and the main con- 
test was as to the right of ' the circuit court thus to permit the 
fllings of thèse intervening pétitions. The suprême court sustain 
the right to so file, and àrguendo use the foUowing language: 

"The plalntiff occuples, as against the garnlshees, the position of the de- 
fendant, with np .more rights than the défendant had, and liable to be met 
by any défense 'wnlch the garnishee mlght make against any action by the 
défendant." ■ 

And therefpre tbe court oonclude that, since Clark was garnished 
after the indebtedness had been assigned to interveners, Daniels 
& Co. had no stronger or better right to it, or to appropriate it, 
under their garnishment of Clark, than Riniger, the debtor, would 
hâve had, had he brought snit therefor. This principle, thus ap- 
plied, is correct beyond question. 
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The daim ot garnishee herein, above stated, is to be applied 
to the relation of the parties, and to determining the substantial 
rights existing between them, in a garnishment proceeding. But 
it cannot be thus applied to the method of proceeding. The 
method is to be governed by the statutes of the state, in the ab- 
sence of any spécifie ruie of the court relating thereto. Under 
section 915, Rev. St., the plaintiff is entitled, in common-law causes 
in this court, to remédies, by attachment or other process, against 
the property of a défendant, similar to those provided by the stat- 
utes of the state. We tum to thèse statutes. Section 2962, Code 
lowa, provides that the clerk shall issue the writ of attachment, 
directing the ofiQcer to attach the property of Lhe défendant. Sec- 
tion 2967 provides that property of the défendant which is held 
by a third person may be attached, by giving the défendant and 
such third person notice of attachment; and debts due to a third 
person are attached by garnishment thereof. Section 2975, as 
amended by chapter 58, Laws 18th Gren. Assem., provides how gar- 
nishment is to be effected, viz. by informing the supposed debtor or 
person holding the property that he is attached as garnishee, and 
by leaving with him a written notice to the effect that he is required 
not to pay any debt due, or thereafter to become due, by him to 
défendant, and that he must retaiu possession of ail property of 
défendant then or thereafter in his custody or under his control, 
etc. And section 2979 further provides that, unless exempted un- 
der other sections of the Code, the notice must also require the 
garnishee to appear on the flrst day of the next term of the court 
where the main action is pending; while section 2983 provides 
for payment to garnishees, generally, of the per diem and mileage, 
by statute, payable to witnesses. We must apply thèse Code pro- 
visions to an action instituted in this court, as required by section 
915, Rev. St. The clerk of this court issues the writ of attach- 
ment, — the process of this court, — which, under section 911, Rçv. 
St., is to bear the teste of the chief justice, and hâve afflxed thereto 
the seal of this court. This writ directs the marshal of this court 
to "attach the property of défendant," etc. Where goods are in 
the possession of a third person, the attachment is served or levy 
made thereunder by notice to défendant and such third person, 
while debts due from a third person and property in third per- 
son's hands are attached or levied upon by garnishment; that is, 
by notice thereunder, as provided by section 2975, Code lowa. 
Now, there is no provision of the Revised Statutes nor of the 
lowa Code requiring either of thèse notices to proceed from the 
clerk. Indeed, the spirit of the Code provisions, as well as their 
letter, contemplâtes that the sheriff, or ofBcer holding the process 
which the clerk has issued, shall give thèse notices; and the uni- 
form practice in the state courts in lowa conforms to this con- 
struction; and in giving such notice, the sheriff, or other officer 
having the writ of attachment, afifixes his own signature to the 
garnishment notice he is thus required to give. In other words, 
thèse notices become and are simply and merely a part of the levy 
which the officer makes. When he is attaching property so sit- 
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iiated^ in accordance with and under the requirementa of the pro- 
cès» or writ of attachment whioh he holds, such notices are "raat- 
tera pertalning to the exécution of the writ." Steve Cîo. v. Shedd, 
^ loMsa, 542, 48 N. W. 933. And since the notice is to be given by 
the officer, and, as a part of theleyy he is making, why require that 
the offleer shall hâve this notice signed by the clerk, and bear the 
teste of the chief justice? Thèse considérations, as well as the 
unifonn practice heretofore obtaining in this court, and which 
is based on the uniform practice in the state courts of lowa, justify 
the conclnsion that the notice of garnishment which is given by the 
oflBcer who is executing a writ of attachment is not a "process," 
within the meaning of section 911, Rev. St. ; and that the notice of 
garnishment herein was not required to bear the teste of the chief 
justice of the United States, or the seal of this court, and same 
was properly signed by the marshal. 

PJaintiffs urge with much force that the garnishment proceed- 
ings above described, in the district court of Grawford county, lowa, 
were and are of no force and effect as against thèse plaintiffs' 
garnishment herein; that in ail of thèse cases, instead of gamishing 
the Fanners' State 5ank of Charter Oak, lowa, which, as plaintiffs 
insist, was in possession of the property under the chattel mortgage 
to said bank (or to "D. 0. Johnson, cashier"), the attaching plaintiffs 
in the stàte court gamished "D. 0. Johnson." In other words, the 
possession of Johnson, in so far as he was in possession, was 
simply the possession of the bank; and that, since the lowa 
statutes require the garnishment of the person in possession of 
the goods, garnishment notice must be given to such person in 
possession, which in this case was the Farmers' State Bank; and 
since in none of said cases was said bank garnished, in accordance 
with the lowa statutes, while in the case at bar such bank was 
so garnished, the garnishment herein, though at a later date than 
those in the state court, is the only valid garnishment. The évi- 
dence is without contradiction that the défendant Cohn (mort- 
gagor) gave the key of the storeroom in which were his mortgaged 
goods to D. O. Johnson, and also gave him written consent to sell 
the goods at private sale; that Johnson did sell at private sale 
some of the goods, and whose proceeds met the debt to the bank of 
which he was cashier; that, after such sale, Johnson retained the 
key, and had the remainder of the goods in his possession and 
under his control, which he exercised in différent ways; that he 
rendered to the sherifl a bill for his services as custodian of said 
unsold goods; and that, after garnishment, Johnson submitted 
thèse goods to the jurisdiction of the Crawford district court, in the 
garnishment proceedings therein pending, for its judgment thereon, 
which judgment said court rendered, flnding said goods to be in 
possession of said garnishee, D, O. Johnson, and condemning same 
to sale as the property of said défendant Cohn. 

Plaintiffs présent the further point, which we may consider in 
connection with the point just above named, that ail of said gar- 
nishment notices in the state court, except that of the Omaha 
bank, notify the garnishee to appear at a date prior to the flrst day 
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of the next term of said court, and are therefore not in accordance 
with the lowa statutes, and are invalid, and the judgments there- 
under void as to thèse plaintiffs, who were not parties to thèse 
actions. 

Let it be hère noted that the validity of the said judgments of the 
State court in the cases aboTe described is not attacked, save in the 
particulars above just enumerated. By section 2979 of Cîode of 
lowa it is proTided, when the sheriff is not directed to tàke answer 
of gamishee (section 2980), that the notice must require the gar- 
nishee to appear on the flrst day of the next term of the court 
wherein the main cause is pending, etc. A portion of the gamish- 
ment notices complained of use this phraseology, in citing the gar- 
nishee to appear: "To appear in said Crawford district court on 
the first day thereof, which will commence on February 15, 1893." 
Without delaying to consider whether this phraseology is, in légal 
effect, the same as that of the other notices, which cite the gar- 
nishee "to appear at said court on February 15, 1893," without using 
the additional words found in the preceding quotation, I shall, 
for the purpose of this case, consider them as of the same effect, 
since the conclusion reached must be the same, whether thèse are 
of same or différent effect in the particular just noted. 

Counsel do not disagree in the gênerai proposition that garnish- 
ment is in the nature of a proceeding in rem, and that in ail proceed- 
ings in rem the thing against which proceedings are directed must be 
brought within the jurisdiction of the court by a virtual seizure there- 
of. McDonald v. Moore, 65 lowa, 171, 21 N. W. 504; Gage v. Masch- 
meyer, 72 lowa, 696, 34 N. W. 482. As requisite to this jurisdiction, 
there must exist at the time a live writ or process under which 
the gamishment is attempted. The authorities very generally hold 
that merely voluntary acceptance by the garnishee of notice of 
garnishment is a nullity, as against attaching creditors, in whose 
suits jurisdiction is regularly obtained by the service of process. 

2 Wade, Attachm. § 336, and cases cited; Edler v. Hasche, 67 Wis. 
653, 31 N. W. 57; Steen v. Norton, 45 Wis. 417; Desha v. Baker, 

3 Ark. 509; Rock v. Singmaster, 62 lowa, 511, 17 N. W. 744. Under 
the lowa statute (section 2975, Code, as amended by chapter 58, 
Laws 18th Gen. Assem.), the statutory notice to main défend- 
ants of the fact of garnishment proceedings having been insti- 
tuted is essential to the jurisdiction of the court over the alleged 
indebtedness, attempted to be gamished. Williams v. Williams, 
61 lowa, 615, 16 N. AV. 718. We must bear in mind, however, as 
stated by Wade (Attachm. § 336), that "the doctrine as to the vol- 
untary service and waiving irregularities is so completely under 
statutory control that there is no common ground upon which con- 
flicting authorities may be brought to the test of principle." The 
suprême court of lowa has had occasion to consider some of the 
éléments relating to irregularities, etc., in gamishment proceed- 
ings, and what effect voluntary appearance and answer by garnishee 
hâve thereon. When we attempt to consider the alleged invalidity 
of the gamishment proceedings in the Crawford district court, thèse 
lowa décisions are controlling, in so far as they bear upon such pro- 
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tseediligs. PlaMifts çôûtend that^uch proceetliïigS' are void as to 
gïLttiîshment atfefliptéd in case at bar. Thèse piWceeditigs were at- 
tempted under statutes of lowa, wherein judgnietits werfe rendered 
adjudging that property of the main défendant was in possession of 
tlïe pérsort wlio.liàd appeared and aùswered as gamishee, and con- 
démning same to sale; and thereàfter, upon proceedings had in pur- 
Suatice of tlie statute, 'sach property was sold on^^pecial exécution, 
issued pursuant to said judgment. Manifestly, tliérefore, the de- 
ci'âioïrà of the suprême court of lowâ, if such décisions exist and are 
applicable, ought in this court to be the test— the rule to be f ollowed 
— in determining the'va'Hdity of Such judgmeiits. 

As to said procèedings in thé state courte the évidence con- 
clusdtfely establishes as to each case (1) that a writ of attachment 
issiiéd pursuant to the lowa statute; (2) that under such writ 
garnishment notice was served upon D. 0. Johnson ; (3) that gar- 
Hiéhëë Johnson aj)peared in such suit, and filed his answer, ad- 
ïîàîitÉing àaivîng in his possession property of the main défendant; 
(4) that the state coiirt found that notice had been served, accord- 
ing to Stàtute, upon défendant Oohn, ôf commencement of action 
and Of pendency of garnishment procèedings (except in Omaha 
Bank Case, where Gohn appeared by attomey); (5) that the court 
adjudged the property in the hands of the garnishee to be the prop- 
erty of the main défendant, Cohn, and condemned same to sale, 
and proceéds to be applied towards satisfying judgment rendered 
therein against the main défendant, Oohn, on thé indebtedness 
sued on; (6) and that, under such spécial exécution, said goods 
hâve béett sold, according to the method provided by the lowa 
statutes, and the proceéds of sale hâve been paid into that court, 
in accbrdance with said judgments- In the cases where the no- 
tice to garnishee specially cited him to appear at a day other than 
when the court was în session, and at a date specifléd, which was 
prior to and was nôt the flrst day of the next term, — and this 
applies to ail the cases except that of the Omaha Bank, — is the 
judgment against garnishee, and condemning the property to sale, 
invalid, under the facts above found as established by the évidence? 
Padden v. Moore, 58 lowa, 703, 12 N, W. 724, Was a case wherein 
judgment against the main défendant was rendered. Thereupon, 
and duriûg the same term of court, exécution was issued on said 
judgment, and, under same, plaintiffs were served with notice of 
garnishment^ citing them to appear at a later day of same term 
and apswèr, etc. On the day nàmed, the garnishees appeared, 
but the court was not ifl session. They nnderstood that court had 
adjourned for the tèrm, and so returned home. But court had 
merely adjourned to a subséquent; day. On reconvening of court, 
and upon the application of judgment creditorj a commissioner 
was appoiûted to take the answers of the garnishees on a day flxed 
by the court therefor. The garnishees not appearing on that day, 
the commissioner reported that fact to the court. At the next 
term, default was entered against them. Subsequently, notice, 
under the lowa statute, was served on garnishees, to show why 
executioû! should not issue against them. The attorney for gar- 
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nishees presented to the clerk of the court a showing why exécution 
should not issue; but, instead of flling this showing, the attorney 
took it home with him to another town. The court ordered exécu- 
tion to issue, and the garnishees brought this action to enjoin the 
sale of garnishees' property, levied on under such exécution. The 
reason pressed was that the court had no jurisdiction of the gar- 
nishees at time of rendition of judgm^t against them, and that, 
therefore, such judgment was void. The suprême court passed 
over ail other objections, and decided the case on the sole point that 
the garnishment notices did not cite garnishees to appear on "the 
flrst day of the next term," as required by the lowa statute (section 
2979, Code, supra), and that, "this peremptory provision of law" 
having been disregarded, the court had no jurisdiction over the 
garnishees, under the facts shown, at time of rendition of judg- 
ment. The court then proceed to inquire "whether the court at 
auy subséquent stage of the proceedings acquired jurisdiction of the 
garnishees;" and this they décide in the négative, and reverse 
the decree of the court below which had dismissed the Mil brought 
by the garnishees. Thus far the action of the suprême court 
favors the contention of plaintiffs herein; but the facts in that 
case and in case at bar are dissimilar in many points. We turn 
to the argument on which the décision reached is based to ascertain 
the mind of the court. In deciding the flrst point, wherein they 
find that the judgment is void, because no statute of lowa required 
the garnishees to appear at the date fixed in the notice served on 
them, the court call attention to the fact that "there was no vol- 
untary appearance [by garnishees] on the day flxed in the notice. 
None of the steps necessary to make an appearance were taken 
[by garnishees]." And, in considering the second point, — as to 
whether jurisdiction was subsequently acquired over garnishees, — 
the court déclare that the showing by garni shee why exécution 
should not issue was not an appearance by them to the proceeding, 
because it did not constitute an "appearance," as deflned by section 
2626 of the Code. The opinion does not afflrmatively déclare that 
an appearance and answer by the garnishees would hâve conferred 
jurisdiction. The case before them did not require that point tO 
be afflrmatively passed upon. But a careful reading of the opinion 
can lead to only one conclusion as to how the court would hâve held 
on this point had its décision been necessary in disposing of the 
appeal, and as to the mind of the court in that partieular. That 
the argument of the court in the case just considered is gênerai 
may perhaps be partially accounted for by considering its action in 
a previous case, — Fanning v. Eaiiroad Oo., .37 lowa, 379. Fanning 
brought suit against défendant for services as its chief engineer, 
and recovered judgment in the circuit court of Polk county, lowa. 
Upon exécution issued thereunder, the sheriff served one Keddish 
with garnishment notice, and topli his answer, as provided by the 
lowa statute. Upon this answer, judgment was rendered against 
the garnishee. Subsequently, the main défendant filed its motion 
to set aside the judgment against the garnishee, for the following, 
among other, reasons: Because it was rendered without authority 
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of law, and the court had no jurisdiction to render the same. The 
notice to Eeddish of his ^g amislunent cited Mni to appear in the 
district court (instead of the circuit court, wherfein the main judg- 
ment had been réndered, and from which the exécution had issued) 
of Polk county, lowa, on the flrst day of the técm, etc.; and it was 
contended that this gare the circuit court no jurigdiction over the 
garnishee. The lowa supffeme court do not delay to state ex- 
tènded reasona for the decisior which they reach, but dispose of 
the matter in thèse words: 

"The answer bt the gamishée, taken by the sherlff, was returned Into the 
ctrciilt court f rom whfence the exécution Isstied. The court found, upon that 
answferand the proofs offereâ.ln t^e ca'àe, that he was Indebted to défendant 
In the sum of $3£fe.l5, and réndered a Judgment accordlngly. The jurisdiction 
of the, court over the garnishee was complète, and the fact that a notice was 
8e#Ved on hlm to appear ahd' answer interrogatorles in the district court 
dia not'affect the powér of thé circuit ieourt to enter judgment against him. 
For the reasons above stated, and the additional ones that the garnishee does 
nçj qomplain of the judgraent against hlm, and It isi not alleged that the 
juâgment against the defeniiîint Is urijust, in whole or In part the order of 
the Circuit court ôVerruling àpi^ellant's motion must be afflrmed." 

What were the facts which màde the "jurisdiction of the court 
over the garnishee complète," as decided by the court? Jurisdic- 
tion against the main défendant, service of a live writ of attach- 
meut upon the garnishee (though the notice forming a part of said 
service was defective), and the flling of the answer of garnishee in 
the court where the main action— rather judgment thereunder — 
existed. In the cases deteMnined in the Crawford district court, 
instead of an answer by the garnishee taken by the sheriff being 
flied in the court, the garnishee personally appeared, and, flling his 
answer, submitted to the jurisdiction of the court himself and the 
properly over which he then had and exercised actual control. 
Wehave, then, in each of thèse cases, a live writ served, the main 
défendant duly notified, judgment against auch defendaut, attempt- 
ed service on garnishee of notice of garoishment, the appear- 
ance of the garnishee in court, himself and the property submitted 
to the jurisdiction of the court, and judgment against garnishee un- 
der the forms required by the lowa statutes; and, since the prop- 
ei-ty over which garnishee had and exercised rightful control was 
submitted to the jurisdiction of the court, the irregularity, if one 
existed, in the gamishment notice, becomes immaterial. 

Had the .main défendant, Oohn, appeared in those cases in the 
Crawford court, and as in the Fanning Case, supra, moved the 
court to set aside the judgments réndered against the garnishee, 
can it be doubted that the Crawford district court, acting in the 
line of the above-cited décisions of the suprême court of lowa, 
must hâve overruled the motion, and left thèse judgments standing 
in fuU force? And if such must hâve been the action of that 
court, with the main défendant f^ttacking those judgments, how 
could its action hâve been différent if the plaintiffs in case at bar 
had obtained standing in those cases, and had attacked the juris- 
diction of that court over the garnishee, and the validity of the 
judgments réndered therein? If thèse plainttfifs, as garnishing 
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creditors of défendant Cohn, in enforcing their garnisliment, are 
pressing a "suit wliicli is in effect a suit by the défendant [Cohn], 
in plaintiff's name, against the gamishee," so far as existing rela- 
tions and substantial rights of parties are concerned (Daniels v. 
Clark, supra), the state court could not hâve reached a différent' con- 
clusion upon plaintifls' attack from what it must hâve reached 
upon an attack by the main défendant himself; and especially if 
the proceedings attacked be viewed in the light of section 2528 of 
Code of lowa, which protides: 

"The rule of the common law that statutes In dérogation thereof are to be 
strlctly construed, bas no application to this Code. Its provisions, and ail 
proceedings under it shall be liberally construed with a view to promote its 
objects and assist the parties in obtaining justice." 

The action which the state court would be required to take 
must be taken by this court in case at bar. Liability against a 
gamishee is never presumed, but must be afflrmatively shown. 
Letts, Fletcher & Co. v. McMaster, 83 lowa, 449, 49 N. W. 1035. 
The garnishee is not to be placed in a worse position than he would 
hâve been in had the claim for which he is gamished been enforced 
against him directly. Henry v. Wilson, 85 lowa, 60, 51 N. W. 1157. 

The views above expressed necessarily lead to the discharge of 
the garnishee, the Farmers' State Bank of Charter Oak, lowa. 
Let judgment be entered accordingly. To which plaintifls at the 
time duly excepted. 



SMITH v. NEW ENGLAND MUT. LIFE INS. CO. 
(Circuit Court of Appeals, Third Circuit. October 18, 1894) 

No. 26. 

1. Life Insurance— Eokpayment op Pkemium. 

The giving of a note for a premtum to an agent, who had no power to 
postpone payment of the premium or to substitute anything for it, which 
was never accepted by the company or brought to its linowledge, wiU not 
keep alive a policy Which provides that the company assumes no risk ex- 
cept for that portion of the year for which the premium shall hâve been 
actuaUy paid in cash in advance. 

2. SaMB— PA.TMBNT OP PrBMIUM. 

The acceptanee of payment of a quarterly premium and of premium notes 
73 days, 50 days, 120 days, and 30 days, respectively, after they were due. 
In one year, does not show snch a course of deallng as justifies the assured 
In believing that punctuality in paying premiums is not required, so as to 
excuse delay in paying premiums the f oUowing year. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania, 

This action was brought by Aline M. Smith against the New 
England Mutual Life Insurance Company on a policy of Insurance 
for 110,000 issued on the life of Zant McD. Smith. Another action 
was brought at the same time on another policy, like, in ail respects, 
to the one in this action, and the two cases were tried together. 
The policies contained the foUowing conditions: 

"Gftixeral agents appointed directly by the company are alone authorized 
to receive premiums at the day when payable, and not afterwards, but can« 
v.63F.no.6— 49 
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not give crédit, or make, alter,- or discliarge contracts, or walye forfeiture; 
ani rio altération or walver ot the conditions of this policy shall be valld 
u^éss made in wrltlng at the office lu Boston, and slgned by the président 
or «ecrétary." "Ail premlums duel On thls policy shall be paid In advauce, 
but ëay aJinual premium may, at th© élection of the aasured, be paid In 
caaih eitber In one sum, or in semianhual or quarterly Installments, to bé 
seçufe3T?y tbe note^ of the assured; It belng understood that the company 
aasti^ès tio rlsk for the period covéried' by such deferred payraents, but ouly 
for thà* portion of thé year for whlch tïie premium shalj bave been actually 
pWa iû cash, in advance, and that !to case of loss ail such deferred pay- 
ments are to be deducted from the amount payable." 

The premiums due May 24, 1891, were not paid until August 5th 
of tlke saiïie year, or 73 days aftet tbey were due, and the three in- 
stàllïnéit premium notes were nOt paid for 50 days, 120 days, and 
30 days, respectively, after they were due. When the premiums f ell 
due May 24, 1892, thé assured deliVered to the local agent at Pitts- 
burgh pi'emium vouchérs for 146.90 on each policy, and premium 
notes f&r three quarterly installments, and an ordinary promissory 
noté, palpable in 30 day» to the order of defendaht, for f 86.61, with 
intéresti fot the balance of the flrst quarterly installments on 
both pdlicies. This ndte and the regular premium notes were 
neter pàîd; The assurée dled November 22, 1893, and, the company 
hàviDtg refused to pay tie amount of the policier, two suits were 
brôùght, and by agreement of counsel were tried together, and a 
verdict Pehdered in each case, under instructions of the court, for 
the amount of paid-up insurance due on the policies, under the 
Massachusetts statute, as lapsed polieies. A writ of error was taken 
by plaintifif in only one case, counsel having agreed that the dé- 
cision in this case should be treated as applicable to the other. 

W. K. Jrennings, for plaintiff in error. 
Shiras & Dickey, for défendant in error. 

Before AOHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge. The suit is on a policy of insurance for 
$10,000, issued on the life of Zant McD. Smith, dated May 24, 1890, 
which recites as a condition, the payment of a premium by the 
assured of $352, at its date, and the payment oflike premiums on 
or before the 24th of Mé^f in every year thereafter until 34 such 
premiums haTe been paid, or during the term of Mr. Smith's life 
if he shall die within 34 years of its date. The défendant is a cor- 
poration of the State of Massachusetts, and the policy recited that 
it is issijed ;'|su|)ject to, the ;provisions of the ihsjirance act" of that 
state; 'the 76 th section of which was indorsed and proTides that 
"no policy ç>f life insurance, thereafter issued by any domestic cor- 
poration shall bepome fprfeited or void for nonpayment of premiums 
after two fiijl^nnuàl premiums hâve been made, but in case of de- 
fault of payaient ther^fte''; then withput any further stipulation 
or act, such, pojicy shâll be binding on the company for the amount 
of paid-up insurance," tplte, çomputed and valuëd according to a 
prescribed rule. , , Mr, Swith paid two full annual premiums. 
"VVhether he paidorten^ered another, which felldue May 24, 1892, 
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or wals excused from doing s6, is the question raised. The company, 
treating him as in default for failure to pay, refused payment 
subsequently, Ijecause, as it aêserted, the policy had lapsed. 

IJnder direction of tlié court, a verdict was rendered for the plain- 
tiff in the amount of paid-up insurance under the statute, only. 
The plaintifE appealed and assigned the following errors: 

"First: The court erred in refusing to affirm the plaintlff's first point, 
whlch was as follows: 

" 'If the jury belleve from the évidence that Z. McD. Smith, the Insured, 
on the 24th day of May, 1892, signed and dellvered to the défendant company 
a dividend receipt or voucher for $46.90 in each policy, authorizing the com- 
pany to apply the same on the premiums then due; that he gave his three 
premium notes upon the forms provlded by the company, payable in three, 
six and nlne months, in accordance with the company's custom, and also 
gave an ordlnary promissory note for $82.61, payable in thirty days, being 
for the balance of the cash payment of premium In each policy, to wit, 
$1.10, with interest on the note, and that thé same were accepted by the com- 
pany in payment of the annual premiums due that day upon pollcles Nos. 
88,946 and 88,947; that said pollcles were thereby contlnued In force for 
another year, and said company havlng afterwards refused payment of said 
ordlnary note and attempted to cancel said policy, and the said Smith having 
subsequently dled, plalntlfCs are entltled to recover in each case, and the ver- 
dict should be for the full amount of the pollcles, with interest from the 
insured's death.' 

"Second: The court erred in refusing to afflrm the plalntififs second point, 
whlch was as follows: 

" 'If the Jury belleve, from the évidence, that the previous course of dealings 
between the insured and the company in regard to receivlng payment of 
overdue premiums at amy time wlthiû nlnety days from the date that they 
fell due had been such as to lead hlm to belleve that the same course will 
be pursued in regard to the small portion of the ftpnual premium due May 24, 
1892, covered by the promissory note for $82.61, mentioned in the first point, 
and that he tendered payment thereof wlthln nlnety days of its date In 
good ifaith, the défendant company should hâve accepted payment and had 
no right to forfelt the policy, and for that reason, in addition to the one set 
out in the first point, the verdict should be for the plaintiffs in each case for 
the full amount of the policy, with interest from the date of the decedent's 
death." 

"Third: The court erred in affirming the first point of the défendant, whlch 
was as follows: 

" 'That under ail the évidence the verdict must be for the défendant except 
as to the pald up value of the policy as set forth In the defendant's third 
point' 

"Fourth: The court erred In the gênerai charge in stating that 

" 'Mr. Dermitt had no authority to accept the insured's note at thirty days 
instead of cash; besldes the évidence does not justlfy the findlng that he did 
fio accept the note for $82.61. The company itself did not accept that note 
or authorize the acceptance thereof, and knew nothing of the transaction.' 

"Flfth: The court erred in the gênerai charge in stating that 

" 'The Indulgence whlch Mr. Smith received in the year 1891 did not ex- 
cuse his default in 1892. The évidence in the opinion of the court does not 
justify the flnding that Mr. Smith was misled.' " 

The only questions raised are those presented by the first and 
second assignments. Were the answers to the points therein re- 
cited erroneous? 

To the first of thèse points the court said: 

"Thls point is refused, because, in the opinion of the court, It Is not war- 
ranted by the évidence In the case. Mr. Dermitt had no authority to accept 
the assured's note at 30 days instead of cash; besides, the évidence does not 
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jBStIfy tbe flpfllng «tbat he dld sq accept the note for $82.61. The coppany 
Itself aia hot âccept that note or authdrlze the acceptance thereof, and knew 
liothing ôf te transaction." 

TMs îmswer seems fuUy justifled by the évidence. A careful ex- 
âmination has not discovered anyt^ijig to warrant a belief that Mr. 
Dermitt Tind^çliqpk to accept tli|e note mentioned, in payment of 
the preminm; and besides it is cleàr that if he had so undertaken 
his aCt wôu'ld hâte been uûaiitMbtized, and therefore inefEectual. 
He had ao power to postpone payment of the premium, or to sub- 
stitute anything f or it. The defenidant, personally neither accepted 
the floté nor knew of its existencei' 

Tç i;he second .ppint the cOiirtS^plled; 

''Dnder the nncoîitradicted évidence tbls point is refused. The évidence 
does'not warrant its afflrmance. The indulgence whlch Mr. Smith recelved 
iù the year 1891 dld not excuse hl» defanlt in 1892. The évidence in the 
opinion of the court does not justi^ a belief that Mr. Smith was mlsled." 

We do not see liow the point could bave been answered differently. 
We find no évidence to warrant its submission. The dealing re- 
fefred to was slight, and standiag alone would hot justify a belief 
thatMr. gmith thonght himse)^ e?;fciised from the obligation to make 
prompt payment. But it is cleàr that he did not so think — that 
he was not betrayed or misled into delay; for it distinctly ap- 
pears that he was repeatedly warned, in ample time, of the necessity 
of prompt payment, and the danger pf delay. 

Tl^ere is no room for question about the rules of law applicable. 
A course of dealing which justifies the assured in believing that 
ptunetuality in pàying pfemiums is not required, or will be exeused, 
will relieve him from the conséquences of delay, as was held in 
Inenrance Oo. v;! XJnsell, 144 U. S. 439, [12 Sup. Ct 671.] But it 
must be dealing which actually créâtes such belief, and justifies a 
jury in ûnding its existence. The assured seeking relief from the 
tèrms of his conti'àct must prove they were waived or that he was 
misled- Punctuality in paying premiums is of the essence of such 
contracts, and the conséquences of delay can only be avoided by 
waiver, or other sufËcient excusé; Thompson v. Insurance Co., 104 
TT. S. 252; Statham v. Insurance Co., 93 tJ. S. 24; Klein v. Insurance 
Co., 104 U. S. 88; Miles v. Insurance Co., 147 U. S. 177, [13 Sup. 
Cit. 275.] 

A disetission Of the évidence involved would extend the opinion 
without serving aniy useful purpose. The case was well triéd, and 
thé conclusion i reached the only one admissible. The assured 
acquiesced in the company's position— that his policy had lapsed— 
and aecordingly lieither paid nor tendered subséquent premiums, 
but treated the policy as a security simply for the interest acquired 
under the statwfe. Had his life been continued the claim now made 
would never hâve been urged or thonght of ; his early death alone 
suggested it. Had he lived ten years longer without payment m 
tender, this claim would then hâve been as reasonable as it is now. 

The judgment is afflrmed. 
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YARDLEY T. TRBNHOLM, 

(Circuit Court of Appeals. Second Circuit October 15, 1894.) 

* No. 148. 

Banks— Action for Overdhafts Paid— Evidence. 

In an action by the recelver of a bank against a customer to recover 
$6,784.94, paid on alleged overdrafts, the bookkeeper of the bank testi- 
fled that the ledger showed $2,995.78 overdrafts at the close of 1888, and 
that the leaves In the ledger of 1889 containing defendant's account 
had been destroyed, before the bank suspended, by some nnknown per- 
son, but that the wltness' recollection was that the ledger showed over- 
drafts by défendant of about $6,000. The cashler testifled that checks 
amounting to $3,619.16 of défendant were paid in 1889. There was no 
évidence of the amount of deposits in 1889 made with the receiving 
tôlier, or that none had been made. No deposit slips were produced, nor 
•was it shown that there were no such slips. The accuracy of the ledger 
accounts was not proved. Beld, that the court properly directed a ver- 
dict for défendant 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by Eohert M. Yardley, receiver of the Key- 
stone National Bank, against William Trenholm, to recover alleged 
overdrafts paid. The court directed a verdict for défendant, and 
plaintiff sued out a writ of error. 

Silas W. Pettit and William F. Eandel, for plaintiff in error. 
John J. Crawford, for défendant in error. 

Before BROWN, Circuit Justice, and WALLACE and SHIPMAN, 
Circuit Judges. 

SHIPMAN, Circuit Judge. Robert M. Yardley, the plaintiff, 
was duly appointed on May 9, 1891, receiver of the Keystone 
National Bank of Philadelphia, which ceased to do business on 
March 20, 1891, and, as receiver, brought an action at law against 
the défendant to recover the sum of $6,784.94. The complaint al- 
leged that between October 1, 1888, and September 7, 1889, the 
defendant's deposits in said bank amounted to $6,058.65; and that 
his drafts upon the bank amounted to the sum of $12,843.59; and 
that the différence had been overpaid him, and was on May 9, 1891, 
due to the bank and to the plaintiff. The defendant's answer was 
a gênerai déniai. Upon trial of the case to the jury, the plaintiff 
proved by one Ege, who was a bookkeeper in the bank, and kept the 
ledgers for 1888 and 1889, which contained the defendant's account, 
that his account was balanced on October 1, 1888, and showed an 
overdraft on tha,t day of $1,608.53; that the ledger showed an over- 
draft at the close of 1888 of $2,995.78; that the leaves in the ledger 
of 1889 containing Trenholm's account were eut out, before the bank 
suspended, by some unknown person; and that the witness' recol- 
. lection was that the ledger showed an overdraft by Trenholm of 
about $6,000. It was proved by the cashier that 30 checks of Tren- 
holm's, amounting to $3,619.16, were paid in,1889, and that the de- 
posits were made with the receiving teller, and not with the book- 
keeper. There was no évidence of the amount of deposits in 1889, 
or that none had been made. The deposit slips were not produced, 
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or tiie fact that there were no such slips was not proved. Neither 
the accuracy with wMch the iàlssing leaves in the 1889 ledger were 
kept,,Bortlïe accuracy .of the ledgefr of 1888, was prored. At tùe 
close of the plaintiff's testimoîi^, iy)pn motion, the court directed*a 
verdict for the défendant, upon the ground that there was not suffi- 
cient testiaq^oçy to eûtltle/tàejplàiiitift to reic The assignment 

of errors p'es^nts in Tfaj3,oii8 f ocms the correctaiess of the mling of 
the courà» ■;' . \!<!, :',>■- .< , ■•..■:•>,,"■■' . : i . 

The qi|é8ti6ii whfch ià^p'bèf6i« IJië ci^^^ décision was 

wkethe^llleiplàintiff }ià4 uàadea pn^ dasè, which required a 

défense»! î 'iâ^asnining,.:whatiwas shown only by way of inference, that 
Trenholm^ bank book was writteùinp on October 1, 1888, and that 
he mùst'bè ëphsidéred as having assented to the correctness of the 
ledger a<3<^ï(0t, the sole lë^éwledge which the juiy could hâve of 
the State qI the account on September 7, 1889, was the recollection 
of the bookkeeper that the ledger showed an overdraft of about 
$6^000. Tl^l^ recollection r^mounted, tp nothing, in the absence of 
évidence thàt the book was accurately kept. If the ledger had 
been in ep.ufj;, it woul^rja^t hâve prpved itself. Its pi'obable ac- 
curacy nqtiisjt Jie presentë]â[| tp the jury by the testiiiiony of those who 
had origijial.peans pf 4îl¥0.rniation,; and business it was to 

fumish siich in^ormatioii to the tDopkkéeper. Prppf in regard to 
Trenholm^s , (Jeposits was .necessary, becâuse, although payment of 
his checks Jwaâ pïoVôd, th^re Was nP presumption tl^at they were not 
drawn upon and paid frôtoiftinds to his crédit iil 'the possession of 
the banL 'Wïhitejv. - AiBiblèr, 8 ¥. Y. 170i Thè original entries of 
deposits, if any there were, were not produced, and it was not 
shown that there were |ip such entries. The bookkeeper did not 
testify froitt; what source» he was iri the habit of obtaining notice of 
deposits, or tliaît hë ehtétèd ail of which he receiyed notice. When 
the persPh WÉP niakes thè éiitrîës has no knowledge of the correct- 
ness of the Phajjgé, bût receives hîs information entirely from an- 
bther, whp Wasà paity/to the transaction, it is necessary to show by 
some t^tiinoliy IHe probable accuracy pf the system or course of 
business whieh' Wûs employ'ed to make original mémoranda, and to 
transmit intemiàtion Of theïp: to the person whqse sole business it is 
to make the ehtriès. For,examplè, testimony from the teller that 
he cPrrectly iiïaîie truë reîports ofajl deposits to the bookkeeper, 
pr made corrëtetl niemorâada in thp discharge of his duty, and in 
the usual coTjîSéof business, whîch wpre duly hànded to the book- 
feepei', and hî^ testimony that hé correctly entered ail the reports, 
'%ould, if T^ifteii vouèh^rs had beeri destroyed, make prima facie 
proof of th^' accuracy of^e final entries. Kent v. Garv'in, 1 Gray, 
148; Harwood WMulry, 8'0-rày, 250; Sfayor, etc., 6f ISTèw York v. Sec- 
'biid Ave. Bv' Cb, 102 N. Yi 572, 7 N; E, 905. In this case the coun- 
.selfor thé plaintiff prnbàbly ppeseii,tëd ail the évidence which was 
accessible:'' There is enpngh in thè ^-ecord to spggést that those* 
offiCers who^ètt* the time of the bàd management ôi thè banlî, were 
privy to it', âèliîred concealment of'.their conduct. 

We flnd np error in the action bf the circuit court, and the judg- 
ment is affiiÀèd, with costs. 
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LITTLE ROCK & M. R. 00. v. ST. LOUIS S. W. RT. GO. (two cases. Nos. 
394, 399). SAME v. ST. LOUIS, I. M. & S. RY. CO. (two cases. Nos. 395, 
398). SAME V. LITTLE ROCK & FT. S. RY. CO. (two cases. Nos. 396, 397). 

(Circuit Court of Appeals, Eighth Circuit September 24, 1894.) 

1. Carriers— Interstate Act— Connecting Lines— Dischimination—Pkepay- 

MENT OF Charges. 

An interstate cai-rler does net subject another carrier to an "undue or un- 
reasonable disadvantage" (Interstate Commerce Act, § 3, d. 2) by exacting 
tbe prepayment of freight on ail property received from it at a given sta- 
tion, altliough it does not require charges to be paid in advance on freight 
recelved from other indlvlduals and competing carriers at such station. 59 
Fed. 400, afflrmed. 

2. Samb— Throhgh Bili-ing, Ratino, and Loading. 

An interstate carrier which enters into an arrangement with a Con- 
necting carrier for through billlng, ratlng, and loading, and for tlie use 
of its tracks and terminais, is not obliged to malie the same arrangement 
with other Connecting carriers, though the physical facilities for an in^ 
terchange of trafflc are the same. 59 Fed. 400, afflrmed. 

Appeals from and Writs of Error to the Circuit Court of the 
United States for the Eastem District of Arkansas, 

Thèse were six suits which were brought by the Llttle Rock & Memphis 
Railroad Company against the St. Louis Southwestern Railway Company, 
the St. Louis, Iron Mountain & Southern Railway Company, and the Little 
Rock & Ft. Smith Railway Company, for alleged violations of the third 
section of the interstate commerce law (24 Stat. 379, 380). A suit at law and 
a bill in equity were filed against each of the défendant companies above 
named, in which the Little Rock & Memphis Railroad Company counted upon 
the same violation of the law; asking in the one case for an Injunction, and 
In the other for damages. The six suits against the three companies involved 
similar questions. They hâve been argued as one case, and it is found most 
convenient to dispose of them in a single opinion. Subjoined diagrams will 
serve to illustrate the relations which the several raiiroads concerned occupy 
to each other. It will be seen by a glance at diagram No. 1 that the Little 
Rock & Memphis Railroad runs east and west from Little Rock, Ark., to 
Memphis, Tenn. Its total length is about 135 miles. Coming down from 
the north, the St. Louis Southwestern Railway crosses the Little Rock & 
Memphis Railroad at Brinkley, a point intermediate between Little Rock 
and Memphis. It also crosses a branch of the St. Louis, Iron Mountain & 
Southern Railway, leadiug from the main Une of that road into Memphis, 
at Fair Oaks, which is a point about 20 miles north of Brinkley. Diagram 
No. 2 illustrâtes the situation further west, in and about Little Rock. It 
will be seen that the main Une of the St. Louis, Iron Mountain & Southern 
Railway Company enters Little Rock from the noi-th, and thence runs South- 
west through Arkansas Into Texas, with a branch leading from Little Rock 
to the southeast. The Little Rock & Ft Smith Railway runs west from 
Little Rock to Ft Smith on the western border of the state of Arkansas, 
and to Ft. Gibson in the Indian TeiTitory. Its length is said to be about 
165 miles. Diagram No. 2 does not show the main Une of the St. Louis 
Southwestern Railway, which is disclosed by the first diagram; but it Is sufii- 
cient to say that, after passing through Brinkley, It runs in a southwesterly 
direction through Arkansas, and far into Texas. As against the St. Louis 
Southwestern Railway Company, complaint was made that It refused to 
receive freight or passengers coming over the Little Rock & Memphis Rail- 
road except at local rates, and that it refused to honor through tickets or 
through bills of lading issued by the latter road, and that it required ail 
freight to be rebllled and reloaded, and ail passengers to purchase new tick- 
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ets, at the town of Brinkley, whlle at the same time It accepted through 
tiefcets and through bills of ladlng, und cars loaded in car-load lots, that came 
over the Une of the St. Louis, Iron :pdbuntain & Southern Kailway Company, 
and that it did this although the fàÇillties for an Interchange of freight and 
passengers at Brinkley were in every respect equal to those eisisting at Fair 
Oaks. As against the Little Rock & Ft. Smith Railway Company, complaint 
was made that it refused to accept Interstate freight at Little Rock under 
through bills of lading issued by the Little Rock & Memphis Railroad Com- 
pany, whlle It accepted freight ùndér through bills of lading issued by ail 
other Unes of railroad terminating at the clty of Little B,ock, Ark., and that 
it likewlsë refuSed to accept freight ïrom the Little Rock & Memphis Rail- 
road Comtîâûy except ùpon prepaynient of ail freight charges, while at the 
salrie'iime it accepted freight at Little Rock from ail other individuals 
atià'dorpbtations -^ithout the prépayaient of freight charges. Complaint was 
aiso made against the Little Rock & Ft. Smith Railway Company that it 
accepted from the St. Louis, Iron Mountain & Southern Railway Company 
passengers on through tickets, and with through checking of baggage, while 
it refused to accept passengers comiag over the Little Rock & Memphis 
Railroad on through tickets îssued by ttt&t road, and that it charged passen- 
gers comlng from that road local ratés from Little Rock westward, and re- 
quired them to recheck thelr baggage àt Little Rock. Complaint was also 
made against the Little Rock & Ft Smith RaUway Company that it ex- 
changed freight with the St Louis, Iron Mountain & Southern Railway upon 
an arrangement for through billing, aad in the cars ih which it was shipped, 
when shipped in car-load lots, and ;tbat it refused at the same time to ex- 
change freight with the Little Rock & Memphis Railroad Company, excèpt 
upon local rates, and that It refused to accept from or deliver to the latter 
road any loaded cars. As against the St. Louis, Iron Mountain & Southern 
Railway Company, complaint Was made that it refused to receive any 
freight froto the Little Rock & Memphis Railroad Company at Little Rock, 
except upon the prepayment of ail Charges thereon, whUe it received freight 
at that point from ail other persons and corporations without demanding 
the prepayment of freight charges. It was further alleged, as against that 
Company, that the discrimination In question was made, not because the 
défendant company was unwilling to extend crédit to the Little Rock & Mem- 
phis Railroad Company, but from a désire to oppress that company and 
destroy Its business. A demurrer havlng been flled to the several bills in 
equlty and complaints at law, the same were sustained by the circuit court, 
whereupon thé complalnant company declined to plead further, and a final 
judgment dlsmlssing the action was entered In each case. ïhe opinion of 
the circuit court Is reported in 59 Fed. 400. 
The followlng Is the plat referred to In the statement: 
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W. E. Hemingway (U. M. Eose and G. B. Rose, on the brief), for 
appellant and plaintiff in error. 

George E. Dodge (B. S. Johnson, on the brief), for appellees and 
défendants in error Little Rock & Ft. S. Ry. Co. and St. Louis, I. M. 
& S. Ey. Co. 

John M. Taylor (Samuel H. West and J. G. Taylor, on the brief), 
for appellee and défendant in error St. Louis S. W. Ry. Co. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court 

It will be observed that the sole question in the cases filed against 
the St. Louis, Iron Mountain & Southern Railway Company con 
cerns the right of that company to require the prepayment of 
freight charges on ail property tendered to it for transportation at 
Little Rock by the Little Rock & Memphis Railroad Company, 
while it pursues a différent practice with respect to freight received 
f rom other shippers at that station. At common law a railroad cor- 
poration has an undoubted right to require the prepayment of 
freight charges by ail its customers, or some of them, as it may think 
best. It has the same right as any other individual or corporation 
to exact payment for a service before it is rendered, or to extend 
crédit. Oregon Short Line & U. N. Ry. Co. v. Northern Pae. R. Co., 
51 Fed. 465, 472. XJsually, no doubt, railroad companies find it to 
their interest, and most convenient, to collect charges from the 
consignée; but we cannot doubt their right to demand a reasonable 
compensation in advance for a proposed service, if they see flt to 
demand it. This common-law right of requiring payment in ad- 
vance of some customers, and of extending crédit to others, has not 
been taken away by the Interstate conïmerce law, unless it is taken 
away indirectly by the inhibition contained in the third section of 
the act, which déclares that an Interstate carrier shall not "subject 
any particular person, company, corporation or locality * * « 
to any undue or unreasonable • * * disadvantage in any respect 
whatever." This prohibition is very broad, it is true, but it is 
materially qualifled and restricted by the words "undue or unreason- 
able." One person or corporation may be lawfully subjected to 
some disadvantage in comparison with others, pro^ided it is not 
an undue or unreasonable disadvantage. In view of the fact that 
ail persons and corporations are entitled at common law to déter- 
mine for themselves, and on considérations that are satisfactory to 
themselves, for whom they will render services on crédit, we are 
not prepared to hold that an Interstate carrier subjects another 
carrier to an unreasonable or undue disadvantage because it exacts 
of that carrier the prepayment of freight on ail property received 
from it at a given station, while it does not require charges to be 
paid in advance on freight received from other individuals and cor- 
porations at such station. So far as we are aware, no complaint 
had been made of abuses of this çharacter at the time the Inter- 
state commerce law was enacted, and it may be inferred that the 
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particular wrong complainefl -of was not within the spécial con- 
templation of congress. TMs being so, the gênerai words of the 
statut© *6Tii;M not to be gîV^en a scope which will deprive the de 
fendant Company of an undoù'bted common-làw right, which ail 
other individuals and corporations are still privileged to exercise, 
and ordinarily do exercise. It is most probable that self-interest— 
the naturial désire of ail carriers to secure as much patronage as 
possible — will prevent this «p^cies of discrimination from becoming 
a public grievance so far as îridividual shippers are concerned; and 
it is désirable that the courts should interfère as little as possible 
with those business rivalriës existing between railroad corporations 
themselyes, which are not productive of any serious inconvenienee 
to shippers. We think, therefore, that no error was committed in 
entering the judgment and decree in favor of the St Louis, Iron 
Mountain & Southern Eàalway Company. 

The complaint preferred-àgainst the other companies, to wit, the 
St. Louis Southwestem ahd the Little Rock & Ft Smith Railway 
Compaiiifis^ls soïneWhat différent. It consists in the alleged re- 
fusai 6ftlibée companies— ^First, tohonor through tickets and through 
bills ôf lading issued by the complaîhant company, or to enter into 
arrahgdnents with it for through billing or through rating; and, 
secoiïaly, in the alleged refusai of thesè companies to accept loaded 
cars cbiiîng from tlie Little Rock &; Memphis Railroad, and in their 
acticfû in ré^uiring freight to be rebilled and reloaded at the two 
Connecting points, to wit, Brinkley and Little Rock. 

Béfoté diScussing the précisé issue which anses upon this record, 
it willbé well to restate one or two propositions thàt are supported 
by high alithority as well as persuasive reasoiis, aûd which do net 
seem to be serioi^y controverted even by the complainant's counsel. 
In the flrst t»lace, the Interstate commerce law does not require an in- 
terstatè CaJfrier to treat aU oither Connecting carriers in precisely the 
same mâJaner, without référence tO its own interests. Some play is 
given by the act to self-interest. The inhibitions of the third section 
of the law, against giving préférences or advantages, are aimed at 
those which are *'undue or unreasohable;" and even that clause 
which reqûirës carriers "to afford ail reasonable, proper and equal 
facilities for the interchange of traffic" does not require that such 
"equal facilities" shaU be afforded under dissimilar circumstances 
and conditions. Moreover, the direction "to alEord equal facilities 
for an interchange of trafiSc" is controlled and limited by the proviso 
that this clause "shall not be construed as requiring a carrier to give 
the use of its tracks or terminal faéilities to another carrier." Ken- 
tucky & L Bridge Co. v. Louisville & N. R. Co., 37 Ped. 571; Oregon 
Short Line & U. N. Ry. Co. v. Northern Pac. R. Co., 51 Ped. 465, 473. 
In the second place, it has been held that neither by the common 
law nor by the Interstate commetçe law hâve the national courts 
been vested with jurisdiction to compel interstate carriers to enter 
ijito arrangements or agreements with each other for the through 
billing of freight, and for joint through rates. Agreements of this 
nature, it is sald, under existing laws, dépend upon the voluntary 
action of the parties, and cannot be enforced by judicial proceed- 
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ings without additional législation. Little Eock & M. R. Cô. v. East 
Tennessee, V. & G. K. Co., 3 Interst. Commerce Com. E. 1, 16, 17; 
Little Eock & M. E. Co. v. St. Louis, I. M. & S. Ey. Co., 41 Fed. 559, 
and cases there cited by Judge Caldwell. Purthermore, it bas been 
ruled by Mr. Justice Field in the case of the Oregon Short Line & 
U. N. Ey. Co. V. Nortbern Pac. E. Co., 51 Fed. 465, 474, that tbe tbird 
section of the interstate commerce act does not require an Inter- 
state carrier to receive freigbt in the cars in which it is tendered by 
a Connecting carrier, and to transport it in such cars, paying a 
mileage rate thereon, when it bas cars of its own that are available 
for the service, and the freight will not be injured by transfer. It 
should be remarked in this connection that the bills on file in the 
.présent cases, as well as the pétitions in the law cases, fail to dis- 
close whether the offending companies hâve refused to receive freight 
in the cars in which it was tendered to them, even when it would 
injure the freight to transfer it, or when they had no cars of their 
own that were immediately available to forward it to its destina- 
tion. Neither do the bills or the pétitions disclose whether, in ten- 
dering freight in cars to be forwarded, the complainant company 
demanded the payment of the usual wheelage on the cars, or 
tendered the use of the same free, for the purpose of forwarding 
the freight to its destination. The allégations of a refusai to re- 
ceive freight in cars are exceedingly gênerai, and convey no informa- 
tion on either of the points last mentioned. 

As we hâve before remarked, the several propositions above stated 
do not seem to be seriously questioned. It is urged, however, in sub- 
stance, that although the court may be powerless to make and en- 
force agreements between carriers for through billing and through 
rating, and for the use of each other's cars, tracks, and terminal 
facilities, yet that when a carrier, of its own volition, enters into an 
agreement of that nature with another Connecting carrier, the law 
commands it to extend "equal facilities" to ail other Connecting car- 
riers, if the physical connection is made at or about the same place, 
and the physical facilities for an interchange of trafiic are the same, 
and that this latter duty the courts may and should enforce. It 
wiU be observed that the proposition contended for, if sound, will 
enable the couits to do indirectly what it is conceded they cannot do 
directly. It authorizes them to put in force between two carriers 
an arrangement for an interchange of trafQc that may be of great 
flnancial importance to both, which could neither be established nor 
enforced by judicial decree, except for the fact that one of the par- 
ties had previously seen fit to make a similar arrangement with 
some other Connecting carrier. It may be, also, that the arrange- 
ment thus forced upon the carrier would be one in which the public 
at large hâve no particular concern, because the equal facilities 
demanded by the complainant carrier would be of no material advan- 
tage to the gênerai public, and would only be a benefit to the com- 
plainant. 

Another necessary resuit of the doctrine contended for is that it 
deprives railway carriers, in a great measure, of the management 
afld control of their own property, by destroying their right to de- 
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termine for themsglves what contracta and trafflc arrangements 
with Connecting carriei-s are désirable and what are undesirable. 
There ought to be a clear autiiority found in the statute for depriy- 
ing a carrier of this important right, before tbe authority is ex- 
ercised, for, when questions of that nature hâve to be solved, a great 
variety of complex considérations will présent themselves, some of 
whioh can neither be foreseen nor stated. A railroad having equal 
facHities at a gitea point for forming a physical connection with a 
number of Connecting carriers might flnd it exceedingly beneflcial to 
enter into an aspusangement with one of thena, having a long line and 
important connections, for through biUing and rating, and for the 
use of each other'â cars and terminal facilities, while it would find it 
exceedingly undesirable and unprofitable to enter into a similar ar- 
rangement with a shorter road, which could offer nothing in re- 
tûm. Or the case might be exactly the reverse. The shorter, and 
at the time the less important, road, might be able to présent sound 
business reasons which wôuid make an arrangement with it, of the 
kind above indicated, more désirable than with tlie longer line. 
Furthermore, if it be the law that an arrangement for through biU- 
ing and rating with one carrier nécessitâtes a like arrangement with 
others, this might be a controlling influence in determining a railway 
Company to refuse to enter into such an arrangement with any Con- 
necting carrier. In view of thèse considérations, we are unable to 
adopt a construction of the Interstate commerce act which wUl prac- 
ticaJly compel a carrier, when it enters into an arrangement with 
one carrier for through bpling and rating and for the use of its 
tieacks and terminais, to make the same arrangement with aU other 
Connecting carriers, if the physical facilities for an interchange of 
trafBc are the same, and to do this without référence to the question 
whether the enforced arrangement is or is not of any material ad- 
vantage to the public. 

In two of the cases heretofore cited (Kentucky & I. Bridge Co. v. 
Louisville & N. E. Co., and Oregon Short Line & U. N. Ey. Co. v. 
Northern Pac. E. Co.), it was held that the charge of undue or un- 
reasonable discrimination cannot be predicated on the fact that a 
railroad company allows one Connecting carrier to make a certain 
use of its tracks or terminais, which it does not concède to another. 
This conclusion was reached as the necessary resuit of the final 
clause of the third section of the Interstate commerce law, above 
quoted, to the effect that the second paragraph of the third section 
shall not be so construed as to require a carrier to give the use of 
itSfitracks or terminais to another company. Eailroads are thus 
lef t by the commerce act to exercise practicaUy as full control over 
theâr tracks and terminais with référence to other carriers as they 
exOToised at common law. The language of Mr. Justice Field in 
that behalf was as foUows: 

"It folloWs fr6m this • ♦ * that a common carrier Is left free to enter 
into arrangements for the use of its tracks or terminal facilities, with ' one 
or rnope Connecting Unes, without subjeeting * itaeîf to tbe charge of givlng 
uodue or unreasonablepref^r^ncps or advantages to such llnes, or of unlaw- 
(ully discrlminating à^^iijat pilier carriers. In making arrangements for 
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such use by other companies, a common carrier wlU be govemed by consid- 
érations of what Is best for its own Interests. The act does net purport to 
divest the raiiway carrier of Its exclusive right to control its own aSairs, 
except in the spécifie particulara Indicated." 51 Fed. 474, 475. 

Furthermore, it is the settled construction of the act, as we hâve 
before remarked, that it does not make it obligatory upon Connecting 
carriers to enter into trafflc arrangements for through billing and 
rating either as to passenger or freight trafic. This conclusion 
has been reached by ail of the tribuntds who hâve had occasion to 
consider the subject, and it is based on the fact that, in enacting the 
commerce act, congress did not see fit to adopt that provision of the 
English raiiway and canal traflSc act, passed in 1873, which expressly 
empowered the English commissioners to compel Connecting carriers 
to put in force arrangements for through billing and through rating 
when they deemed it to the interest of the public that such arrange- 
ments should be made. Little Eock & M. R. Co. v. East Tennessee, 
V. & G. R. Co., 3 Interst. Commerce Com. E. 1, 9, 10; Kentucky & L 
Bridge Co. v. Louisville & N. R. Ce, 37 Fed. 567, 630, 631. See, also, 
the second annual report of the Interstate commerce commission (2 
Interst Commerce Com. R. 510, 511). In the light of thèse adju- 
dications, we are compelled to conclude that if the charge of an 
unreasonable discrimination cannot be successfully predicated on 
the ground that a raiiway company makes an arrangement with one 
Connecting carrier for the use of its tracks and terminais, which 
it refuses to make with another, although the physical facUities for 
an interchange of trafic are the same, then the charge of discrim- 
ination cannot be predicated on the ground that it makes an ar- 
rangement for through billing and rating with one carrier, and does 
not make it with another. The Interstate commerce act does not, 
it seems, at présent, make it obligatory on carriers to make arrange- 
ments of either sort, and does not give the commission power to 
compel such arrangements, but leaves Connecting carriers, as at 
common law, to détermine for themselves when such arrangements 
are désirable, and when undesirable. Moreover, arrangements for 
through billing and rating will, as a gênerai rule, necessarily involve 
an agreement for the use, to some extent, of each other's terminais 
and tracks; and, by the express language of the statute, such use 
cannot be enforced without the consent of the owner. We are un- 
willing, theref ore, as the law now stands, to compel the défendant 
companies to afford the facilities which the complainant demands. 
As was said by Mr. Justice Jackson, then circuit judge, in the case to 
which we hâve already ref erred : 

"The law should be as liberally construed in favor of commerce among 
the States as its language will permit; but, when complalnt is made or relief 
Is sought solely or mainly in the interest of the common carriers engaged 
In the transportatlon of such commerce, the act complained of or the right 
asserted should not rest upon any doubtful construction, but should clearly 
appear to hâve been forbidden or conferred." 

We are also forced to conclude that if the public interest re- 
quires that Interstate carriers shàU be compelled to put in force 
arrangements for through billing and rating, and for the eatablish- 
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Dj^^t ,of,ij<i>il?^t ihrough lin^ thç statute skotild l»e made more ex- 
plîoi^jaJÈydiithat the commission should be empowered to prescribe 
tiiéfïëtiâf 'of such arraBgiçïiîènts Upori & oômprehenàive View of the 
circumstaiic?e& af each particulâr casé. 

T^Mnp/ aJUusion was ma^e ia tte argument to a provision found 
la the GfOfls^iutioi» of the:^tate of Arbansas (article 17, § 1), as liaving 
some bpa^ng on the questions discusised in ttiese cases; but as the 
bill^ tïi>4 P^Wons fijed areplainly founded on the Interstate com- 
merce- la-T»^, and thus ipyoiye a ife^Pral question arising under that 
act, and aei there is no jurisdiction arising from diverse citizenship, 
we h^ye npt felt çalled i]ii>on to, consider or décide the proposition 
founded ijpQBtithe constitution, of tiie ptate. In view of what ha» 
been sald, tjbe sever^l dec^^^es and judgments are hereby affîrmed. 
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Joint VBiratFBii m Purchasbi ab» Salb ob" Xaitds — Action fob Phofits on 

:.: ; . jR'EFDSAL TO .-SEtt., , 

Plalntlfl! aria another ei^tç^d into an ^greement with défendants in June, 

1882, to purchase certain Oûiber lands' for défendants, the former to re- 

ceive for thèir services a certain percentage of the profits arlslng outof th© 

Baie bf the Hmds or tlmto,' after deducting taxes and Interest on the in- 

vestçaent, défendants to détermine the time apd terms pf the ;sale. Land» 

. were purchased tbereunçîer between ^une, 1Ç§3. and Febniajy, 1883. In 

'4-ugHst, 188S, défendants fé'fused an ôffer made by a responslblé person to 

' pnrchase thë landë at a priée which 'tcould havë yleldéd about 300 per 

,! cent profit: 'Seid, by a diiVided court that plalntlfC could malntain an ac- 

, ,' tion &t law tp recover bis sliare of the profits based upon such offer. 

terror to the Ôircuit Côtirt for the ISTorthern District oî Oalif omia. 

/Tbls was an action by J. H. Bamard against, Henry T. Noyés and John S. 
Noyés. The complàînt swom to and flled M^y 22, 1891, alleged that on 
June 5, 1882, défendants and Delevan F. Clark and M. P. Filmore entered Into 
an agreemént with plaihtiff and one Charles G. Noyés whereby the latter 
agreed to purchase for the former certain redwot^d timber lands, and to re- 
celve therefor 15 per. cent of the net profits to be derived from the sale of 
such lands or frbm stumpage, after adding to the sum of monéy expended In 
the purchase thérebf the anniial taxes and 7 per cent Interest per annum; 
"situmpage" to meau the value of the timber scaled on the land If eut by dé- 
fendants, or the amouut received from the sales, défendants "to détermine 
the tlmés and terms of saïes of eitUer, the marJ^et value of stumpage 
there obtaining." That plairitifiC and sald Noyés, Imniedlately after the 
exécution of sald contract purchased at divers tlmes froûl Jùne 5, 1882, 
to February 17,,,1883, 5,19§.^4 acres of redwood timber lands for de- 
fendants and their associâtes, the total eost.ofwhich, under the, terms of 
the contract atnoupted on August 6, 1883, to ?33,550.64. That, on such day, 
défendants and thelr assodatès were oflfered by a respongible, person, willing 
and àble tp, purchase sald lands, the sucn of $25 per acre for ail of said lajids, 
and that such person, if such ofCer had been aç«epted, wonld bave pald de- 
fendants therefor the sum of $129,963.25, but that défendants decllned sucb 
offer. Tbat the net profits of the purchase of such lands amoiinted. on Au- 
gust 6, J88â, to $97,416.61, and that plalntlff. In September, 1883, demanded 
of défendants his coœmisslonà of 7^ per cent, tipon such net profits, whlcb 

> B^bearlng pendlng. 
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thçy refosed to pay. That Delevan F. Clark and Mlllard P. FUmore, defead- 
anta' associâtes, owned three«igbths of ail of said lands, and subseQnently 
to August 6, 1883, sold ail their Intereflt to défendant John S. Noyés; and that 
John S. Noyés sold one-quarter interest to R. A. Alger, and défendants pald 
plain'dff his commissions on sald sale of one-quarter interest That défend- 
ants hâve not paid plaintiff his commissions of 7% per cent, upon the re- 
maining three-fourths of the net profits of sald purchase, amountlng to $73,- 
059.46. That défendants were at the date of the contract, and ever since hâve 
foeen, and now are, nonresidents of the state of California, and are résidents 
of the State of New Yorli. That défendants hâve been continuously absent 
from the state, etc. That Charles G. Noyés departed thls life in San Fran- 
cisco, April 1, 1890. Whereforeplalntiff demanded judgment for $5,479.46, with 
interest fpom August 6, 1893. An attachment wa« Issued against such tlm- 
ber lands and levied upon défendants' interest ttaereln. Thesummonswasserved 
by publication. Défendants appeared, and had the cause removed to the cir- 
cuit court for the northem district of California. Défendants demurred to the 
complalnt, on the ground "that the said complaint and the matters therein 
contained, in manner and form aa the same are therein stated and set forth, 
are not sufflclent in law for the said plaintiff to hâve or maintain his afore- 
sald action therefor against said défendants, and that said défendants are 
not bound by law to answer the same, for that sald complaint does not upon 
Its face state facts suificient to constltute a cause of action. And, for a sec- 
ond and further ground of demurrer, said défendants aver that the supposed 
promises and undertaklngs mentioned in said complaint (if any were so 
made) were, and each of them, made, as appears upon the face of the sald 
complaint, jointly with one Charles G. Noyés, and not by plaintiff alone. And, 
for a third and further ground of demurrer, said défendants aver that the 
said supposed promises and undertaklngs mpntloned in said complaint (if 
any were so made) were, and each of them, made, aa appears upon the face 
of said complaint, by Delevan F. Clark and one M. P. Fllmore, together with 
défendants, and such supposed contracta or undertaklngs were not made by 
défendants alone. And défendants further say that, by reason of the faots 
averred as aforesaid, the défendants pray Judgment (1) that the said plain- 
tiff may be barred from having or maintaining his aforesaid action thçreof 
against sald défendants; (2) that, by reason of the fact that the said Charles 
G. Noyés is not joined In said action as plaintiff, the défendants pray judg- 
ment that the said complaint herein may be dismissed; (3) that by reason 
of the fact that the said Delevan F. Clark and M. P. Filmore are not made 
parties défendant in this action, together with said défendants, they pray 
judgment that the sald complaint herein may be dismissed, with costs." The 
demurrer was overruled, and an answer flled. The trial resulted In a verdict 
for plaintiff for $8,000. Défendants sued out a writ of error, specifying, Into" 
«lia, as error, the action of the court in overruling the first ground contained 
in the demurrer. In that the complaint does not state facts suSiclent to con- 
stltute a cause of action. 

Frank M. Stone, for plaintiffs in error. 

Horace L. Smith and S. M. Buck, for défendant in error. 

Before GILBERT, Circuit Judge, and KNOWUES, District Judge. 

KNOWLES, District Judge. The défendant in error in this case, 
•with. one Charles G. Noyés, entered into a contract with the plain- 
tiffs in error and Delevan F. Clark and M. P. Filmore to act for 
them in purchasing certain redwood timher land on the Van Duzen 
river, in Humboldt county, state of California, The défendant 
in error and said Charles G. Noyés were to receive for their serv- 
ices 15 per cent of the net profits to be derived from the sale of 
the said lands, or from stumpage, after adding to the sum of money 
expended in the purchase thereof the annual state, county, or other 
govemment taxes, 7 per cent interest per annum on the purchase 
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|)rioe« ifîhej Bgreement entered into was made în> the form of a 
î^tep; aM the acceptance of the terms was madé by the following 
indOî^iBiiëtit thereon: 

"We asr^ to the terms expressed in the withln Instrument and agree- 
ment, withithe understanding tùat 'Stnmpage' means the value of the timber 
scaled on ■iiteland, if eut by us, oî^ the amount receiveU from sales, and that 
weare to détermine the tlmes and fërms of sales of either, the market value 
of ,gtumpage there obtaining;" 

Béï6ï«,tMs action was brought, Charles G. Noyés died. The 
défendant in error brought this action, in his own name, in the 
superior court in and for the county of Humboldt, state of Cali- 
fornia. The pétition for rémoval shows that défendant in error 
is a citizen of the state of California, and that plaintiffs in error 
are citizens of the state of New York. When this suit was com- 
menced, ian attachment was issued against the property of plain- 
tiffs in error, and levied upon their interest in the said real estate 
purchased on said Van Duzen river. The sununons was served 
by publication. The plaintiffs in error voluntarily appeared in the 
cause, and hàd the same removed to the circuit court of the United 
States piï^'the northem district of California, on account of the 
diverse citizenship of the parties to the action. 

In the circuit court the plaintiffs in error intérposed their de- 
murrer to the complaint, alleging that the same was defective in 
not stating facts sufScient to constitute a cause of action; that 
it was âéfective in not uniting Charles G. Noyés, as a plaintiff, 
with défendant in error, and also in not uniting the above-named 
contracting parties, Clark and Filmore, as defend^ants. The point 
seems to be made in the brief of plaiintiffs in error that the com- 
plaint is defective because it appears therefrom thai the défendant 
in error brought his action to recorer, in his own right, for one- 
half of the 15 per cent, of compensation to be'aUowed him and 
Charles G. Noyés, when the contract is a joint iione, and must be 
sued on as such. We do not doubt but that the contract must be 
treated as a joint contract, and cannot be sned on as a several 
Conti^act. There is nothiflg in thé complaint which would warrant 
the Court in holding that it was otherwise than a joint contract. 
The presumption of law is that when two persons enter into a 
contract to perform certain work together, in çoûsideration of a 
certain sutti of money td be paid to them jointiy therefor, it is a 
joint contract. Pom. Rem. & Rem. Rights, § 185. If there are 
any fâcts that would show that a contract which is presumptively 
a joint contract is one in severalty, they should be pleaded; and 
if a contract which was a joint contract at its inception has been, 
by any additional Or subséquent agreement, chaiiged into one in 
severalty, the facts showing such change should be pleaded, and 
the contract should be declàred on in its changed form. No such sub- 
séquent agreement appears in the pleadings, and the original con- 
tract is tàe basis of the cause of action presented by the complaint. 
We must therefôre consider that the contract sued on is a joint one. 
Charles G. Noyés, the co-contractor of défendant in error, died 
before this action was brought The défendant in error was a 
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survivor therein, and as such. brought this action. It was not neces- 
sary to hâve stated in thé complaint that he brought it as a sur- 
vivor. That would hâve been the statement of a conclusion of 
law. The allégation of the death of Charles G. Noyés showed this. 
There is an allégation in the complaint that défendant in error 
bas not been paid his commissions of 7| per cent, upon the re- 
maining net profits of said purchase. Why défendant in error did 
not claim in his complaint the 15 per cent, on the net profits, to 
which he, as a survivor, was entitled, it is diflQcult to détermine. 
Perhaps he had the purpose of claiming only the amount which on 
a division of the percentage on said net profits would be due him. 
We must, however, construe the complaint from its allégations, 
and from what are the known rights of défendant in error as the sur- 
vivor in the contract. It was his right to maintain the action as 
though the contract had been made to him personally. Id. §§ 188- 
224. In the case of Holbrook v. Lackey, 13 Metc. (Mass.) 132, it is 
definitely held that a survivor held a joint claim, when a survivor 
therein, the same as an individual claim. In suing upon a joint 
contract, under such circumstances, he could join therewith one 
which was a separate contract made with him individually. This 
rule bas not been changed in California by statute, although it 
bas been so changed in some states. The fact, then, that défendant 
in error claimed in his complaint only one-half that was due him, 
does not make the complaint defective. 

The point that Charles Œ Noyés should hâve been joined as party 
plaintiff was obviated by an amendment to the complaint, made 
by agreement, stating his death. 

The next point for considération is the alleged error in failing 
to join in the complaint, as défendants, with the plaintififs in error, 
their contracting associâtes, Clark and Filmore. It is held, I be- 
lieve, that at common law this would bave been a fatal defect 
in the complaint. Has this requirement been changed by the stat- 
ute law of California? It should be borne in mind, in approaching 
a discussion of this question, that plaintiffs in error were nonresi- 
dents of the state of California; that suit was commenced, and 
ail attachaient upon the property of plaintiffs in error levied; and 
that service of smnmons was made upon them by publication. 
They appeared in court without having been personally served 
with process. It also appears from the complaint that Clark 
and Filmore had sold their interest in said landed property. It 
does not appear that they had any property in the state of Cali- 
fornia upon which an attachment could be levied. They resided 
in New York. It would bave been an entirely vain thing to bave 
made them parties to the suit, for any proceedings in the case 
against them would bave been a nuUity. Pennoyer v. Neff, 95 U. S. 
714. In this case the suprême court holds that an action com- 
menced as this was must be considered as an action in rem. In 
the opinion. Justice Field says: 

*'It Is true that, in a strict sensé, a proceeding in rem is one taken dlrectly 
against property, and has for its object the disposition* of the property 
without i-eference to the title of individual claimants; but, in a larger and 
v.63F.no.6— 50 



786 FEDKBAL EEPOEtES, vol. 63. 

morftjgeaera), sensé, the tenus are àpirfled^ to actions between parties where 
tbe, direct object is to reach and dlsppsc; qt properly owned by them, or of 
,801^6 inte^ëst thereln. Sueli are cases commenced by attachment àgainst the 
ptpipèS*^ of debtbrs, or Instituted to partition real estate, foreclose a mort- 
gàge, or èiifbrcé a lien. 8o far aS tHey affect property in the state they are 
substantlally; proceedings in rem, in the broader sensé which we hâve men- 
tioned." 

As the ob|ect of this suit was to reach the property of some 
of the parties to the contracta I think ail that should be required 
shoiild be to name as défendants the owners of said property. To 
require any other parties would âppear to be a useless formula. 
The parties named as défendants were brought into court merely 
for the purpose of divesting their title in the land. The judgment 
against thetti could hâve ho other bearing. 

There atè sttong groilnds, also, fof belieying that the législature 
of California lïâs changea by statute the rùjle that would require 
parties to a joint contract to be mafle parties to the action. Where 
no service càh bé had as to any parties, practically, the action is 
dismissed aiS to them. Section 414 of the Code of Civil Procédure 
of Oalifpiiià provides: 

"When the action Is against two or more défendants jolntly or severally 
liable on a contract, and the summons is f erved on one or more, but not on 
ail of thèm, thé plaintiff inay proceed against the défendants Served in the 
same mannet as If they were the only défendants." 

It can hîirdly, be supposed that the législature intended that any 
persons shpiiid he made parties to such an action, when it was 
known that they could hot be served with process, for tlie mère pur- 
pose of going through a vain proceeding. In the case of Tay v. 
Hawley, 39 Cal. 93, it is held that a judgment against a party 
served affeçts pnly his property, and not joint property. It is, 
in effect, thèn, à several proceeding and a several judgment. That 
a several judgment may be entered against a party served with 
summons is ,recognized in the foUowing cases: Tay v. Hawley, 
supra; People v. Frisbie, 18 Cal. 402; Lewis v. Clarkin, Id. 399. In 
the case of Lewis v. Adams, 70 Cal. 403, 11 Pac. 833, an action was 
commenced !ipon a judgment obtained in Texas against Adams, 
CoUins, Dalrymple, and Kennedy. Adams alone was made a naxtv 
to the cause when the complaint was first flled. Subsequently, the 
complaint was amended, and the other parties made défendants, 
but no servicQ had upon them. Adams claimed that this was a 
new action, and that the statute of limitations had run against the 
same. The court held, however, that it was not; that the bringing 
in by amendment of the other i^irties "was merely a more complète 
statement of the cause of action," as far aa Adams was concerned. 
The court also held that, if there had been no objection to the com- 
plaint for the want of the other parties, the court could hâve ren- 
dered, as. it toally did, judgment against Adams alone, and the 
Texas judgment could hâve been introduced in évidence over the 
objection of Adams. Gertainly, this was not the rule at common 
law, It would appear that this case goes far to establish the doc- 
trine that, when it would be nseless to make certain parties de- 
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fendant in an action, because they conld not be served, plaintiff 
need not join them.. 

I think, therefore, the casé was properly brought in thé state 
court. But, if I should be mistaken in this view, I think there are 
otber considérations wMch would prevent tliem f rom urging the 
point in the fédéral court. The plaintiffs in error appeared in the 
State court, not for the purpose of submitting to its jurisdiction, but 
for thé purpose of removing the cause to the circuit court. When 
a case is brought into a fédéral court from a state court, as to ail 
subséquent proceedings, it must be treated as though originally 
brought there. Suydam v. Ewing, 2 Blatchf. 359, Fed. Cas. No. 13,- 
655. Section 737 of the Revised Statutes Is as foUows: 

"When there are several défendants in any suit at law, or in equity, and 
one or more of tliem are neither inhabitants of nor tound wlthin the dis- 
trict in which the suit is brought, and do not voluntarily appear, the court 
may entertain jurisdiction aud proceed to the trial and adjudication of the 
suit between the parties who are properly before it; but the judgment or de- 
cree rendered thereln shall not conclude or préjudice other parties not regu- 
larly served wlth process, nor voluntarily appearlng to answer, and non- 
joinder of parties who are not inhabitants of, nor found wlthin, the district 
as aforesaid, shall not constitute matter In abatement." 

In the case of Bamey v. Baltimore City, 6 Wall. 280, it was held 
that under this statute a plaintiff could prosecute his suit to judg- 
ment against any one of a number of joint obliger s, in the district 
where he was found. See, also, Inbusch v. Farwell, 1 Black, 566- 
571. The demurrer as to the parties must be considered as setting 
up what should be termed "matters in abatement." Perhaps the 
better practice in a fédéral court would be to set up such matters 
by a plea in abatement. That it would hâve better presented the 
matter for considération in this case is évident, as we find, from 
the évidence of John S. Noyés, that both Clark and Filmore are 
dead. When they died is not stated. The demurrer for want of 
proper parties was not interposed until the cause was transferred 
to the circuit court. Whatever might hâve been the condition of 
the case in the state court, the faet that Clark and Filmore were 
not joined as défendants could not hâve been taken advantage of 
in the circuit court. Without them, the cause proceeded rightly to 
judgment. 

It is urged that, by the express conditions of the contract, the 
times and terms of sale of the said lands were to be determined by 
the plaintiffs in error. There is some dispute as to whether this 
part of the agreement referred to the sale of the lands, as well as 
to the sale of stumpage. But let the contention prevail in favor of 
the plaintiffs in error that it referred to both. Certainly, it was 
contemplated that the time and terms of the sale of the land were 
to be fixed by them. The contract cannot be so construed as to 
leave it to their option to say whether or not a sale should ever 
take place, or as to whether the time or terms of sale should ever 
be flxed. It was contemplated that at some time they should be 
flxed. Courts, uniess forced to the conclusion by the terms of a 
contract, will never hold that one party therçto can elect never to 
perfprm it. A promise to pay a debtwhen convenient has been con- 



788 FEDERAt BEPOETEE, Vol. 63. 

strued to be a promise to pay iB^ithin a reasonable time. Moak, Van 
Santv. PL 410; Terrill v. Auchauer, 14 OMo St. 88. In the case of 
Nunez v. Dautèl, 19 Wall 560, it appeare a promise was made to 
pay money as soon as t^e crop côuld be sold, or tlie money could 
bé rajiséd from àny other source. The court said: 

"No time havlng been specifled Wjtliin whlch the crop should be sold, or 
tlie mqney raised, otherwise, the law annexes as an incident that one or the 
othet should be donc wlthln a reasonable time, and that the sum admitted 
to bé due should be paid accordingly. Payment was not conditloned to the 
exteut of depending wholly and finaily upon the alternatives mentioned. 
The stipulation secured to the défendants a reasonable amount of time' 
wlthln which to procure, in one mode, or the other, the means necessary to 
meet the liabillty. TJpon tùe occurreàce of elther bf the eVents named, or 
the lapse of such time, the debt became due. It could not hare been the 
intention of the parties that if the crop was destroyed, or, from any other 
cause, could never be sold, and the défendants could not procure the money 
frbtn any other source; the debt shoiild never be paid. Such a resuit would 
bé a mockery of justice." 

Altkough. it was left by the contract to the plaintiffs in error to 
fix a time for the sale of the land, the law steps in, and says that 
must hâve been a reasonable rime, and the price must be a rea- 
sonable one. If said plaintiflEs did not détermine that the sale 
shoiild take place within a reasonable time, for a reasonable price, 
then they committed a breach of their contract with said défend- 
ant. 

Again, it is urged that this action should hâve been brought in a 
court of equity. As a survivor, the défendant in error had a plain, 
speedy, and adéquate remedy at law; and the circuit court would 
hâve hâd no jurisdietion of thei cause, sitting as a court of equity. 
The case of Agard v. Valencia, 39 Cal. 303, was a case for spécifie 
performance, and properly brought in a court of equity. The case 
of Grain v. Aldrich, 38 Cal. 514, was one where a part of an indebt- 
edness had been assigned. The assignée sought to recover the 
amount due it by the assignment. Under the rule established in 
California, the assignée could not maJie the parties who owned the 
other part of the indebtednèss parties défendant. That rule only 
applies, in that state, to actions in equity. So as to hâve a com- 
plète settlement of the indebtednèss, the assignée had to resort to 
a court of equity. That is not a case like this, where the défendant 
in errôr was the Sole plaintiff at the institution of the action. 

It is maintained that the court should hâve left it to the jury 
to have determined whether the offer made by Evans was to 
bond oj* purchase the land. I am s^tisfled that the évidence shows 
that the> last offer made by Evans was to purchase, and not bond, 
the land, and the court was right in not submitting that issue to 
the jiiry. Many questions wére raised as to this offer of Evans. 
It is lirged that it should haVè been in writing, and that it should 
hayè bëéù SucJ^ an offer as would be binding under thg statute of 
fràuds. î do not thihk thére is any merit in thèse contentions. 
As I look upon this offer, it was only a means ofascertaining the 
value 6f thé l^nd at the tiihe défendant in etror requestéd plaintiffs 
in error to séll the saine, and as fixing the compensation to which 
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défendant in error was entitled. If the offer was a ralid one, — 
that is, made in good faith, — ^it had a tendency to fix the value 
of the land at that time. Thfere waa no dispute as to whether or 
not the land was of the market value of |25 per acre at that time. 
TMs was the main thing sought, but plaintiffs in error contented 
themselves in assailing the good faith of this offer. There was no 
question raised but a reasonable time for making the sale had 
elapsed when the offer was made. As there was no motion for a 
new trial in this cause, we cannot examine into the question as to 
whether the verdict was or was not supported by the évidence. 

It may be that under the évidence in this case the question of 
reasonable time was, according to the rule established by the su- 
I)reme court, one for the court; but plaintiffs in error do not com- 
plain that it was submitted to the jury. As we view the case, the 
jury probably decided the matter correctly, and hence the case 
ought not to be reversed on this account 

There are many assignments of error wliich were not presented 
in the briefs of counsel, and which we hâve not thought best to 
discuss. Taking the case as a whole, we think it was correctly 
decided, although, if the court had been called upon to dictate 
the pleadings, in the light of the évidence presented in the case, 
the issues presented by them might hâve been différent. As some 
of the points which hâve occurred to us hâve not been presented 
by the argtiments of counsel, we shall not review them. Perhaps 
they were cured by verdict in the cause. Lincoln v. Iron Co., 
103 U. S, 412. It is ordered that judgment be, and the same hereby 
>s, affirmed. 

GILBERT, Circuit Judge (dissenting). I am unable to concur 
in that portion of the opinion whieh holds that the pleadings state 
facts upon which a cause of action may be predicated. The agree- 
ment sued upon in this case shows that the parties to this action 
were engagea in a joint venture, the object of which was to pur- 
chase timber lands with a view to realizing profits, either by the 
sale of the lands, or by the sale of the timber. The défendant in error 
and his associate were to contribute to this venture their services 
in purchasing the lands, and were to reçoive a certain flxed per- 
centage of the profits. The other parties to the agreement were to 
furnish the purchase money, were to take the title to the lands, and 
were to reçoive the remainder of the profits. They reserved to 
themselves also the power to détermine the time and terms of the 
sale, whether of lands or of timber, with the option to eut and use 
the timber for themselves, in which event they were to be chargea 
the market value of the timber. In arriving at the profits the pur- 
chase money was to draw interest at 7 per cent, and the plaintiffs 
in error were to be allowed ail sums paid for taxes on the lands. 
The contract was made in June, 1882. The lands were subsequently 
purchased thereunder. The complaint then proceeds to show that 
on August 6, 1883, an offer was made by a responsible i)er8on to 
purchase the lands at a price which, if accepted, would hâve yielded 
a net profit of $97,412.61, and on the basis of that profit the plaintiff 
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iu tW^jftçtw^ dçiBianded judgment. ïtls it&taJleged thataûy of tlie 
lan|d|,oPj3t|n4l?er hâve be«n sold, and tàfâBe is no averment of the 
pBfiS%i|) ;Tâjl;^e,thereof; but it is assumed tliat because, in 1883, an. 
opportuni^y lyas^fforded to sell at a certain price, the right accraed 
to the détendant in error to sue for and recovèr Ms proportionate 
amount of. tbp; profits that would bave resulted, bad tbat offer been 
acceptedf Tbe parties to tbia contract did not agrée tbat tbe lands 
sbould be sold to, tbe highest bidder, or at tbe first ofEer tbat migbt 
be r^ceifed. It was left to tbe discrétion of tbe plaintifls in error 
to sell at suç^ times and terms as tbey migbt deem advisable. Tbey 
could nçt 3|)use tbat discrétion, however; and no doubt tbe con- 
tract imposçd upon tbem the obligatiQu to sell within a reasonable 
time, aiidàta reasonable price. But, clearly, tbey were under no 
obligatio^n tç> saccept tbe offer of August 6, 1883. They bad the rigbt 
to exerci^ iiieir judgment concerning its acceptance or rejection. 
Tbat power bad been voluntarily conferred upon tbem, and tbe 
contract Jiad been entered into with tbat understanding. It is 
witbin çpbîflaQn linowledge tbat tbé Yalue, of sucb lands is fluctuat- 
ing. Itj,40QS,,not foUow tbat because, in 1883, an ofEer was made, 
wbicb^^f aecepted, would bave insured a profit of $97,412.61, tbat 
profits tpi tb^t lainount bave beien earned. The property may bave 
greatly decrçased in value since tbat date. In declining tbat ofler 
the plaintiff^ in error may, it is true, bave lost an excellent op- 
pprtunitj! to sell tbe lands at a profit, and tbey may bave failed 
to exer-çisQ ordinary prudence; but tbe relation tbey sustained to 
tbe d^f^nda,p.t in: error wae not such tbat tbe fact of tbat offer, and 
its refusai, amounted to a breacb of their contract or caused tbeir 
liability to Mm to become fixed and determined in a definite sum 
recoverablelinan action Et law. This view of the contract relation 
betweentbë parties doeis not deny to tbe défendant in error tbe 
power to pt&tefct bis interests, or to sue for bis projKvrtion of tbe 
profits, ifiany tbere were. If, after the lapse of a reasonable time 
witbin Whieb' to; dispose of tbe lands, tbey still remained unsold, 
he undptbtedîy bad bis remedy. If the profits bad in any manner 
been ascértained, as by an accountingi or by tbe agreement or ad- 
mission of iKbe parties, be could bave brougbt an action at law to 
recover tbe ascértained amount; but if, as in this case, notbing bad 
occurred to détermine tbe profits, I bold tbat bis only remedy was 
by a suit for* an; accounting. In sucb a suit, he must eitber prove an 
increase in tbe value of tbe lands, or such failure of contract duty 
upon the part of the other parties to tbe agreement tbat tbey would 
be held liable?foP profits wbicb tbey migbt bave earned, but did not. 
In sucb à siiitja«eount would be tafcen of tbe amount of the pur- 
chase moû^ «ipendedj witb tbe interest on the same, and the taxes 
Daid sincèrtM ptarchase. In tbe case before the court, no mention 
bas been màdft «f tbe taiSes. 
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. CHICAGO, B. & Q. R. CO. v. IVES et al. 

(Circuit Court of Appeals, Bighth Circuit September 24, 1894.) 

No. 416. 

Tbial— Proyince of Court and Jubt— Release and Dischasge — Bills of 
Exceptions. 

In an action for damages, the exclusion of a release which was pleaded, 
and which plaintiffs alleged was obtained by f raud, hdd error, whlcb was 
net cured by the court's suggesting tbat défendant incorporate into Its 
bill of exceptions évidence admitted at a former trial on tbe issue as to the 
valldity of the release, défendant having declined to adopt the suggestion. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Edward O. Wolcott, Joël F. Vaile, and Henry F. May, for plaintifE 
in error. 
No brief filed for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

TBLAYER, Circuit Judge. The judgment in this case must be 
reversed for the folio wing reasons: The suit was brought by 
Charles W. and Alice Ives, who were husband and wife, under the 
Colorado damage act, for the négligent killing of theîr minor child, 
who was run over on May 20, 1892, in the city of Denver, by a car 
owned, and at the time operated, by the plaintifl in error, the Chi- 
cago, Burlington & Quincy Railroad Company. For a défense to 
the suit the défendant company pleaded, among other défenses, that 
it had been released from ail liability for the wrong and injury 
complained of by a release duly signed and executed by the plain- 
tiffs on the 21st day of May, 1892, for a considération expressed 
therein of |50, which sum had been duly paid to the plaintiffs. To 
this défense the plaintiffs replied, in substance, that their signatures 
to the release pleaded had been obtained by fraud, and that the re- 
lease was not binding upon them; that the money paid to them 
thereunder had been tendered back to the company, and that the 
release had been repudiated and revoked as soon as they discovered 
the fraud and the true nature of the instrument by them signed. 
The record now before us recites that: 

"The case was tried to a jury at the November term, 1892, which was a 
mistrlal, the jury failing to agrée. At that trial the issue as to the release 
• * * was submitted to the jury. The court, being of the opinion that 
such submission was improperly made, the facts disclosed showing that the 
release was not properly obtained, declined to allow counsel to présent the 
issue at this trial. This ruling was made when plaintifC's counsel was opening 
the case to the jury, and défendants counsel then and there excepted to the 
ruling. The court suggested to counsel for défendant that the évidence re- 
latlng to the release at the flrst trial be put Into this bill, to enable the court 
of appeals to décide on the sufficiency of such évidence. Défendants counsel 
declined to proceed In that manner." 

The record further shows that after the plaintiffs had concluded 
their testimony in chief the defendant's attorney, among other 
proof, offei-ed a release signed by the plaintiffs, Charles W. and Alice 
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Ives, which confonned in every respect t{) the release pleaded in the 
defendant's anftwer, and was, on its faeë atleast, àgobd and sufficient 
disckftFge of the cause of action stated in the pétition. Tlie court 
rejected the ofEer of the release, declined to allow it to be read to 
the jury, and the defendant's attorney thereupon duly excepted. 
Tliis was a clear error, in conséquence of which the judgment against 
the défendant company must be reversed. By the ruiing in ques- 
tion the défendant was obviously deprived of the right to prove one 
of the défenses pleaded in its answer, which it was entitled to make 
good if it could do so, and the reading of the release to the jury was 
a necëssary step in that direction. The suggestion of the trial 
judge that the issue as to the validity of the release be submitted 
to an appellate court, if found necëssary, on the testimony in re- 
lation thereto adduced at the first trial, was doubtless a very reason- 
able suggestion, and màde for the purpose of saving time and ex- 
pense; but the difflculty is that it rested with the défendant to 
assent or dissent to the proposai, and it appears to hâve dissented. 
The court had no power to enforce the suggestion in question in 
opposition to the wishes of the parties to the suit or either of them. 
The judgment is therefore rcTersed, and the cause remanded, with 
directions to grant a new trial. 



AHLHAUSBR v. BUTLBE et aL 

(Circuit Court of Appeals, Seventh Circuit October 1, 1894.) 

No. 154. 

Review on Appeal— Attohney and Client— -Negliobncb. 

Whether an attorney Is gullty of négligence in his management of a 
suit is a question of fact, npt reviewable on appeal. 

In Error to the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Action by William Ahlhauser against William Allen Butler, 
Thomas E. Stillmaa, Thomas H. Hubbard, John Notman, Adrian H. 
Joline, Wilhelmus Mynderse, and William Allen Butler, Jr. De- 
fendants obtained judgment. 57 Fed. 121. Plaintiff brings error. 

F. W. Von Cotzhausen, for plaintiff in error. 

Frank M. Hoyt and Quarles, Spence & Quartes, for défendants 
in error, 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BVKN, District Judge. The court is satisfied to aiïirm the judg- 
ment of the circuit court in this case, upon the opinion of the 
judge before Whom the câse was tried, reportëd in 57 Fed. 121, 
with this observation : That the case does not présent itself hère, 
as in the court below, upon the facts and the law together. The 
court below has found the facts, and that flndîng has the effect 
of the verdict of a jury. Appellées' liability tumed upon the ques- 
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tion of négligence in their practîce as attomeys in the cases. That 
question is one essentially of fact, whîch has been found by the 
court in favor of the appellees (défendants below), and cannot be 
revlewed hère. That court found that the défendants were not 
guilty of any négligence or unskillfulness, either in the commence 
ment or subséquent management of the cases. This court cannot 
go behind that flnding to review the évidence. That is the settled 
law of this court and of the United States suprême court. We hâve 
no power to review the finding of a trial court upon questions of 
fact. We can only inquire whether the f acts found are sufficient 
to support the judgment We are satisfied that the flndings of fact 
are supported by the évidence, and that the court has properly ap- 
plied the law. St. Louis v. Rutz, 138 U. S. 226, 11 Sup. Ct. 337; 
Eunkle v. Bumham, 153 U. S. 216, 14 Sup. Ct. 837; Reed V. Stapp, 
9 U. S. App. 34, 3 G. G. A. 244, and 52 Fed. 641, and cases cited; 
Skinner v. Franklin Go., 6 G. 0. A. 118, 56 Fed. 783, and cases cited. 
The judgment of the circuit court is affirmed. 



ATCHISON, T. & S. F. R. CO. v. MYERS. 
(Circuit Court of Appeals, Seventh Circuit October 25, 1894.) 

No. 120. 

1. Rbvikw on Appeaii— Motion for Peeemptobt Instruction— Waiveh. 

A défendant wào Introduces évidence in défense tliereby waives his mo- 
tion to Instruct the jury at the close of plaintiff's case to flnd for the de- 
fendant 

2. Samb— Bill OB' Exceptions— Pkesumption as to Completbness. 

In the absence of a statement to tliat effect a biU of exceptions Is pre- 
sumed not to contain ail the évidence. 

3. Expert Evidence— Coupling Cahs. 

Expert évidence is not compétent to prove that a particular mode of 
coupling cars is spedally dangerous. 

4. Mastbk and Servant — Railroad Company — Inspection op Fohbign Cars. 

A railroaa company is not responsible to its swltchman for injuries 
caused by defects in a foreign car, if it has inspected the car, and warned 
hlm of its defects. 

5. Same— RisKS OP EmpI/Oyment- Instructions. 

Where a switchman sues for injuries caused by a détective foreign car, 
the jury should be instructed as to tils assumption of the usual hazards of 
the service. 

In Error to the Gircuit Court of the United States for the South- 
ern District of Hlinois. 

Thia was an action on the case by William Myers against the 
Atchison, Topeka & Santa Fé Railroad Company. Plaintiff obtained 
judgment Défendant brings error. 

This action was begun by William Myers in the circuit court of Hancock 
county, m., and was removed by the plaintiff in error into the circuit court 
of the United States for the southern district of Illinois on account of the 
diverse citizenship of the parties. It was brought to recover damages for 
the loss of his arm, which was crushed between the deadwoods of two foreign 
cars which Myers was attempting to couple in the railroad yards at Streator, 
wbere be was employed as a switchman. The déclaration contalned three 
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c»nqta The defect complalnecl; of ^as.*ileged ta conslst In thPiBnsafe and 
dangecQiis condition of the dèadwçods on thè inoviiig car, whieh ■waé ùn- 
knoTrn to plalntiff, In that one of the ïîolts which fastencfd the deadwood to 
tie car was broken, or Its nut had corne ofE, so that the outer end of the, boit 
was loose, and projected aboUt four Inehes, maklng the same extremely dan- 
gerous. That, in making the coupllng In the usual and çjrdinary manner, 
It was necessary to step between the cars, and lift the llnk in the statiding 
car,, and enter it in the drawbar of the moving car as It came against the 
standing car, and then qulckiy ralse the àrm up so as to avold Injury f rom 
the contact of the deadwoods. That in making tte coupllng the plalntiff 
placed'Jxjimself in the proper position, «tnd held the llnk. untll the moTing car 
came close, enough to allow thé entrance of the llnk into the drawbar, and 
then attempted qulckly to ralse hls ârm ont of danger; but his arm and 
sleeve were caught by the broken boit' in the deadwood, and held until the 
deadwooda, coming together, forced the boit entirely through his arm, and 
crushed It so it had to be twice ajnputated. He alleged that he used 
due care to avold Injury. He avers fhîlt it was the duty of the défendant to 
hâve and keep the car Ip safé, repalr, which it negllgently falled to do. In 
the thirdéount he allèges that hé belleVed thé car was in sâfe condition and 
good repair, and that he acted on such bellef in making the coupllng. 

It was shown on the trial that the j^ç^ijdant in error was Injured a few 
minutes after 4 o'clock p. m. bf February 22, 1890, whlle It was yet broad 
daylight He had worked as a rallroad brakeman and switchman for three 
years, and began swltchlng in the Streator yards In .Tanuary, 1890. His 
duty as switchman was to go on and about the cars in the yard; to asslst in 
transferring them;- to couple and uncouple. cars, and do ail such work In 
connection with the trains, cars, and yard as mlght be required, and, as 
such, that'lt'beëame his dutyto make the'coupUng in whlch he was engaged 
when injured. A Delaware, Lackawanna & Western car had the loose boit. 
The deadwoods on it came out even with the drawbar, and were 12 to 18 
inches wide and about 18 inches up and dpwn. , They were fastened to the 
car with fojjr <>r six bolts. He flrst saw thiS car tn the Santa Fô yard on the 
mornlng of ttie ^ày of the a,çcident. He h,eai;d the car inspecter naake a 
statement that inorniiig In relation to thls car. It was about 7 o'clock in the 
mornlng, and he was close to it. The foremau, Branz, and the yard master, 
Case, were présent, The cslr Inspector said' the car was in bad order. He 
told Mr. Oaise; '*'6ase, thls car is In bad. order, and we havé no right to flx 
the car." The yard master had charge of thé switchlng, and Branz, foreman 
of the swltch engine, acted under him, and plalntiff received bis orders from 
the foreman. The car InspéCtdr markêfl both sldes of thé car, with chalk: 
"Bad order. Eetum to 'Three I.' " Myers saw the car in the yard two or 
three tlmes during the day. The accident occurred on thé "Three I" Y, 
whlch connects thé Santa Fé With the Wabaèh Rallroad. The car came from 
the "Three r'Ràlli'oad. He knew the car was to be takeii back where It 
came from, and that it was set out for that purpose. Mr.. Whalen was car 
Inspector at Streator. He had been car inspecter of the Santa Fô 12 years. 
He saw thls car in' the Sajitâ Fé yards on the morning of February 22, 1890. 
He inspectedithejcàr, and<;iiiarked It: "Bad order. Return to 'Three I.'" 
The brake connections were defective. That was ail that he found wrong. 
He looked thls" car over when Inspecting it, and found no other defect The 
plaintiff testlfled that hlsslééirëJ and i arm: were càught, wMlle attempting to 
couple the cars, by a boit whlch projected about Vivo or three Inches from the 
deadwQOd of -tbi^^foreign car^and in epjjséquence he could not remove his 
arm in tiine to àvôld thé Injurjr. He clàln^ed that ho dld not knéw of the de- 
fect, and that' tfië coupllng :#a8 required tô fee liiàde sô-qulckly that he had 
no opportunity to dlscover it. His arm was crushed bétween the elbow and 
wrlst, aBd.wa^t^lpe ^putated <abo.ve the elbow. On the trial, the plaintiff 
in error càrie4i;Wj|,lliani,ReilIy, a yard master of the Wabàsh rallroad, who 
b^d had,?0''yéara',.,ej;perlence,jas switchîftan aifd yard inastér, and asked him 
whathls dutlés,asjfâr(l master v^ere with rélatjionto coupliiig and uncoupllng 
cars, and thé,ipâhner,of dolng the same; ahd, upon objection thei-eto,. counsel 
stated that ^e, ottered to prove in ang'^er to pjé question the foUowlng: 
"I offer to jproTé,I)y the withess that, iPj çojapjing cars such as thèse twa 
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wgre,.it was both unusual and unnecessary, and especially dangercus, for a 
person to attempt to make the eoupUng by placing hls arm between the 
deadwoo*ds, and that the usual and proper way to make it would be to lift 
thé Unk by reaching over and above the dèadwood, or under and around the 
deadwood." Leave to prove facts as above stated was denied by the court, 
to whlch ruling the plalntifC ta error excepted. When the défendant in 
error rested hls case the plalntifC in error moved the court to take the case 
from thç jury, on the ground that a prima facle case for recovery had not 
Ijeen made out. The court overrùled the motion, and an exception was 
reserved. At the conclusion of the évidence the plaintiff in error again moved 
the court to give the jury a, bindlng instruction to return a verdict in its 
favor, which motion was overrùled and an exception taken. 

During the cloging argument to the jury, counsel for défendant in error 
sald: "Even if they had' no report [referring to the Sânta Fé road], they 
-can, by their bûoks, trace that car from that moment to the présent day. 
They can go to that other company, and find out where that car was every 
liour from the time this injury occurred up to the présent time. They can 
show where it was repaired, if it was repaired, and, if it was not repaired, 
they can show that fact by compétent évidence. They hâve not done it. 
They can go to the Wabash, or the road it belongs to, where every number 
-of the cars is kept in a book, and every time it Is inspected Is recorded, 
and they can bring that report hère, and show whether there was a boit 
loose there at that time. If there was no boit loose there at that time, and 
no boit loose since tliat time, they can show that fact, and it would be pretty 
■strohg évidence that this man was mistaken." Spécifie objection was made 
to the foregoing statement on the gronnd that there were no such facts in 
■évidence before the jury, but the court declined to interfère, to whiçh the 
piaintiiï in error excepted. 

Among the instructions given by the court, and excepted to by the plaintifC 
in' error, was the foUowing: "It is the duty of the défendant td furnish its 
employés with proper machinery or instrumentalities for their use in the 
work assigned them, and to see to it that they are kept in a reasonably safe 
condition, or in reasonable repair. And when an employé, in the proper and 
diligent discharge of his duty, is injured from the négligent failure of the 
company to perform this duty, it is liable." At the proper time the plaintifC 
in error asked the court to give three written instructions to the jury. The 
third instruction is the only one which it is necessary to set out. It is as 
follows: (3) "The plaintifC was employed by the défendant as a switchman 
in its railroad yards at Streator, and as such it becàme and was his duty 
to couple and uncouple the cars handled by the défendant there. By accept- 
Ing such employment, he assumed its natural and usual risks and hazards, 
and, if you believe from the évidence in this case that the injury which the 
plaintifC received was due to the natural and usual hazards and risks of his 
employment there as switchman, then the plaintiff cannot recover in this 
action, and your verdict should bè for the défendant." The court refused to 
■give the above instruction, and a proper exception was reserved. 

Edgar A. Bancroft and Eldon J. Cassoday, for plaintiff in error. 
A. W. O'Hara, Timothy J. Scofleld, M. J. Wade, and Burns & Sul- 
livan, for défendant in error. 

Before WOODS, Oircnit Judge, and BAKEE and SEAMAN, Dis- 
trict Judges. 

After making the foregoing statement the opinion of the court was 
delivered by 

BAKER, District Judge. No available eiTor is presented by the 
refusai of the court, at the conclusion of the évidence of the defend- 
:ant in error in opening his case, to instruct the jury to return a 
verdict for the plaintiff in error. The plaintiff in error did not stand 
«pon the ruling of. the court, but having elected to proceed with the 
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case and introdtice its évidence, and take the chances «rf a verdict 
M its faTor, it has waiyed its right, if any it had, to aTàil.itseW of 
the allegéd error in thé ruling of the court. Bailroad Oo. v. Charless, 
,2 0, 0. A. 380, 51 Fed. 562; Êlmore v. Grymes, 1 Pet 469; De Wolf 
V. Eaband, Id. 476; Crâne v. Morris' Lessee, 6 Pet 598; Silsby t. 
Fôote, 14 How. 218; Castle v. Biillard, 23 Hôw. 172; Eailway Ce. 
V. Cûmmings, 106 U. S. 700, 1 Sup. Ôt 493; Insurance Co. v. Craadal, 
120 U. è, 527, 7 Sup. et 685; Insurance Co. v. Smith, 124 U. S. 405, 
8 Sup. Gt 534; Bogk v. Gûssert, 149 U. S. 17, 13 Sup. Ct 738; Rail- 
road Ço. V. Hawthome, 144 U. S. 202, 12 Sup. Ct 591. 

And, if thè plaintiff in error had elected to stand upon the ruling of 
the court in refusing to instruct the jury to retum a verdict in its 
favop, no available error would be presented, because the bill of 
exceptions does not afflrmatively show that the évidence émbodied 
in thôjreciord is ail the évidence that the plaintifE had introduced 
at the dose of his openîng of the case. If the alleged error was 
otherwise available, it could not be considered by us^ unless it is 
made to appear that the entire évidence which had been introduced 
by the piiaîntiflE at the close of his épening of the case wàs brought 
hère by a propep bill of exceptions. No principle of law and no nile bf 
court requires the entire évidence to be émbodied in a bill of excep- 
tions, aad hence the presumption is that the bill of exceptions does not 
contain ajl the évidence before the court at the time the motion was 
made. To overcome this presumption the bill of exceptions should 
contain a statement, at the close of the plaintiff's évidence in open- 
ing, to the effect that the above and foregoing is ail the évidence 
given by, the plaintiff at the time the motion was made. 

At the close of the évidence the plaintiff in error asked the court 
to give a binding instruction to the jury to retum a verdict in it» 
favor. The défendant in error insista that this alleged error is 
waived bçcause the plaintiff in error asked the court to give a num- 
ber of , instructions upon other points upon which it relied for dé- 
fense, and took its chances of secnajing a favorable verdict f rom the 
jury. It is not necessary to détermine whether or not a prayer for 
a binding instruction is waived by the défendant for the reasons 
above stated, and we décline to express any opinion on the question. 
The assignment is unavailing, for the reason that the bill of excep- 
tions before us does not affirmatively show that it contains ail the 
évidence given on the trial of the èaîise, and without that we cannot 
say that the court erred in its ruling. 

It is insisted that the court erred in refusing to permit the plaintiff 
in error to prove that in éoupling the cars it was both unusual and 
unnecessary, and especially dangerous, for a person to attempt to 
make the coupling by placing his arm between the deadwoods, and 
that the nànàl and proper way to make it was to lift the link 
by reaching over and above, or under and around, them. The wit- 
ness Eeilly was an expert, and wa8 called to testify as such. ni» 
knowledge and expérience fairly éntitled him to that position, if 
the subject on wliich he was called to testify was a proper one for 
expert testimony. It is no objection that the expert is asked a ques- 
tion invdlving the one to be decided by; the jury. It is upon sub- 
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jects requiring spécial knowledge or expérience, on which the jury 
are not as well able to judge for themselves as is the witness, that an 
expert is permitted to testify. Evidence of this character is most 
frequently given upon matters requiring médical skill or scientific 
knowledge, but it is by no means limited to that class of subjects. It 
is compétent upon the question of the value of land (Bearss v. Copley, 
10 N. Y. 93); or in regard to the value of a particular breed of horses 
(Harris v. Eailroad Co., 36 N. Y. Super. Ct 373); or upon the value 
of professional services (Jackson v. Eailroad C!o, 2 Thomp. & C. 653); 
or on questions involving nautical skill (Moore v. Westervelt, 9 Bosw. 
558); or on the necèssity of a jettison (Price v. Hartshorn, 44 N._Y. 
94); or in regard to the proper and usual way of removing paint 
(First Congregational Church v. Holyoke Mut. Fire Ins. Co., 158 
Mass. 475, 33 N. E. 572); or to show that it was good seamanship 
and prudent, under the circumstances, to hâve a vessel towed (In- 
surance Co. V. Smith, 124 U. S. 405, 8 Sup. Ct. 534); or to show the 
usual manner of maMng the coupling of cars (Hamilton v. Bailway 
Oo., 36 lowa, 36, on page 37; Eailway Co. v. Husson, 101 Pa. St 1; 
Eailway Co. v. Johnson, 38 Ga. 409, 435; O'Malley v. Eailway Co., 
43 Minn. 289, 45 N. W. 440; Simms v. Eailway Co., 26 S. 0. 490, 2 
S. E. 486; Eailroad Co. v. Smith, 22 Ohio St. 227; Cnitchfield v. Eail- 
way Co., 78 N. C. 300; Doyle v. Eailway Co. [Minn.] 43 N. W. 787). 

But conceding that it was compétent for the witness to hâve tes- 
tiûed in regard to the usual, or the usual and proper, way of making 
a coupling with a car having deadwoods, still we do not think any 
available error was committed in rejecting the offered testimony. 
The offer must be treated as an entirety, and if any part of it was in- 
admissible the court committed no error in rejecting the entire ofifer. 
The court was under no obligation to separate that which was ad- 
missible from that which was inadmissible. It was not compétent 
for the witness to testify that it was unnecessary, and especially 
dangerous, to make the coupling in the manner in which it was 
made. When the jury were informed In regard to the manner in 
which the coupling in question was made, and also in regard to the 
usual and proper way in which to make it, they could détermine as 
well as the expert whether or not the method adopted was unneces- 
sary, and especially dangerous. It was a question for the jury 
alone to détermine, when the circumstances attending the coupling, 
and the usual manner of making it, were in évidence, whether or not 
the défendant in error adopted a method of coupling which was un- 
necessary, and especially dangerous, 

It is the duty of the court to control and direct the argument of 
counsel in the interest of justice, and whenever counsel, especially 
in the closing argument, overpass the limits of fair debate, either by 
stating as facts matters not in évidence, or by making unwarranted 
charges against parties or witnesses, to the manifest perversion of 
justice, the court ought unhesitatingly to interfère, and see to it that 
the guilty party takes no advantage from his wrong. When the 
party who is injured by the wrong invokes the protection of the 
court by an objection, it will not do for the court to remain silent. 
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îëà^^l^ ttë Dffàtter 6f miscbnduèt 'Witli the offending party and the 
jui^JiTHë ii^tfrt'iibotind to îjitëif josè when called upon, ap^, if an 
îoiprôper àiid înj'urlous statement has béen made without e^cùSè, the 
içîfife'ét Ôf it siiôtild be erased from tbè ininds of the jury^ at' tfié time, 
by à cleàr aiid; ëmphatic admbniiibn from the court. Mahifestly, 
this court caû'lair down no dfeÛûîtèrule on the subjèçt. It will 
notin any case bépresiinied th'at th^ discrétion over this subjeçt com- 
mitted to the ttlal cpurtMa been abusçd. TJpon a èareful con- 
sidération, we are unaôléto Isày thâtthe court abusëa its discrétion 
ÎQ ref ùsing to iîiterpôse iïi conséquence of the statemëpts of counsel 
âppearing in the record. ' 

Tôuching the compàny'S duty to- fùrnish its employés with cars 
'iit for lise and in propeï repair, the 'co<art said: 

' "It Is the lïUt^jr' ôf the dëfêûdant to furtlsh its employés with' proper ma- 
dilhéty or IilstriimàitaHtîfes for thelr lise In the work assigned them, and 
toseeto Itthatthey are keptlha reasbnably safe condition, or in reasonable 
repftir. : And when an emploîs'f.in the proper tand diligeait discharge of his 

.4uty, is injured from négligent failur^ of the company to perform this duty, 

'itis'Ilable." '^ 

The mastei^s duty requires him to ©sercise ordinal^ and reasonable 
<jaçp, having regard to the hazards of the service, to furnish his 
servants with reasonably safe appliances, maehinery, tools, and 
working places, apd also to exercise ordinary and reasonable care 
j.at ail times to keep them in a reasonably safe condition of repair. 
/jfle is under no absolute obligation tO furnish safe instrumentalities 
and working places, nôr is his duty an absolute one to keep them in 
a safe condition of repplP' He is not an insurer of their safety. Re- 
ferring.to the cases of Ho^gh v. Rail-way Co., 100 U. S. 21,3, 217; Rail- 
road Co. v. Herbert, 116 t. S. 642, 647, 648, 6 Sup. Ct. 590; Kane v. 
Eailway Ck)., 128 V. S. 9}, 94, 9 Sup. Ct. 16; Jones v. Kailroad Co., 
(128 Ù» S. 443, 9 Sup. et 118, — ^thetsupreme court, in Railroad Co. v. 
îkIcDade, 135 XJ, S. 554* 570, 10 Sup, Ct. 1044, say : , 

,1 "The gênerai principlesof law by wliich- the liability of an employer for 
injuries to an employé, growing out of détective maehinery,; is tested, are 
well settled by those décisions. Neith^r indlviduals nor corporations are 

' bound, as employers, to insure the absolute safety of the maehinery or 
mechahical appliances Whlch they provide for the Use of their employés. 
Nor are they bound to supply the best and safest oi* newest of those appll- 
aoces for the purpose of fecuring the safety of those who are thus employed. 
They are, howèver, bound to use ail reasonable care and prudence for the 
safety of thpsé'in their serVlce, by providlng them with maehinery reasonably 
«afe and stiitable for thé' ùée of the latter. If the emploi^r or master fails 
in this duty of précaution and care, he ia responsible ton àiny Injury which 
may happen through a; dEjfect of maehinery which wasj orought to hâve 
been, known to him, and was.upkpown to the employé ûrstervant. But if 
the employé kneW of thé dèfèct iû the mdchlnery from which the'injury hap- 
péned, and yet remained in the service, àhd continuel to iisethe maehinery, 

iwlthout glving any notice tliereof to the employer, he:;nMlst be deemed to 
haye assumed the;Tisk of ajl danger reasonably to be a®préhepded from such 
usp, and is^ ehti,tlei to nq, recoyery." , i , 

The rule of duty jembodied in the charge willbe fûund stated in 
substantially the formemployed by the court in numerous décisions, 
and while, as an abstract propositioQj in cases to which it is ap- 
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plicable^ it is not erroneous, it is a form of expression from which a 
jury might well understand that the employer was bound in every 
case to furnish safe machinery to tlie employé. The instruction, 
however, does not state the law applicable to the facts of the présent 
case correctly, and hence it is misleading and erroneous. The car 
which occasioned the injury haring been received by the plaintiff 
in error, in the regular course of business, from another company, 
for transportation over its lines, the receiving company owed to its 
employés the duty of making proper inspection, and giving notice of 
its defectSj if any were found. Eailroad Co. v. McMullen, 117 Ind. 
439, 20 N. E. 287. If the car came to it with defects visible, or dis- 
coverable by ordinary inspection, its duty was either to retum the 
car to the company from which it came, or to repair it sufficiently to 
make it reasonably safe. The inspection which the company is re- 
quired to make of a foreign car tendered to it by another company 
for transportation over its lines is not merely a formai one, but it 
should be made with reasonable diligence, so that its employés will 
not be exposed to périls which reasonable care would hâve guarded 
against The company receiving a foreign car can be held responsi- 
ble, by an employé who sustains an injijry from its defects, only for 
failure to furnish a compétent inspecter, or for failure of the in- 
spector to exercise due care in making the inspection. It is not, 
however, to be held responsible for hidden defects, which could not 
be discovered by such an inspection as the exigencies of traffic will 
permit. Eailway Ck). v. Fry, 131 Ind. 319, 28 N, E. 989. The duty of 
the plaintiff in error, therefore, is not that of fumisbing proper ma- 
chinery and instrumentalities for service, and seeing that the same 
are kept in safe repair, but its duty is one of inspection; and this 
duty is performed by the employment of sufflcient compétent and 
suitable inspectors, who are to act under proper instructions, rules, 
and superintendence. If it has furnished such inspectors, and if 
a proper inspection is made, and due notice of defects hâve been 
given to the employé, its measure of duty is satisfied. It is held by 
courts of high authority that it has performed its whole duty in re- 
spect to foreign cars when it has furnished sufflcient compétent and 
suitable inspectors, acting under proper instructions, rules, and 
superintendence, and that such inspectors must be deemed fellow 
servants engagea in a common employment with brakemen and 
switchmen. Mackin v. Eailroad Co., 135 Mass. 201; Keith v. Rail- 
road Co., 140 Mass. 175, 3 N. E. 28. The true rule, however, is stated 
in the case of Eailroad Co. v. Herbert, 116 U. S. 642, 652, 6 Sup. Ct. 
590. It is there said: 

"If no one was appointed by the company to look after the condition of 
the cars, and to see that the machinery and appliances used to move and to 
stop themwere kept in good repair and worliing order, its liability for the 
injuries would not be the subject of contention. Its négligence in that case 
would hâve been, in the highest degree, culpable. If, however, one was ap- 
pointed by It, chargea with that duty, and the Injuries resulted from his 
négligence In Its performance, the company is liable. He was, so l:ar as 
that duty is concerned, the représentative of the company. His négligence 
was its négligence, and Imposed a liability upon it." 
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At the proper time the plaintiff in error a^ed the court tq instruct 
the jury as follows: 

"The plaintiff was empl^yéd by the défendant as a swltchman in its railroad 
yards at Streator, ajid 8.8 stich It became and was hls duty to couple and 
uncouRï^ the cars bandleâ by the défendant there. By accepting such employ- 
ment,;h^ agsumed its natural and usual rtsks and hazards, and, if you be- 
llevé f^ôtn tlie évidence lu thi^ cas© that the Injury whlch the plaintiff re- 
ceived' wàB diie to the natural and usual hazaJds and risks of bis employment 
there àSa switchmail, théfl the plaintiff cannot reeover in this action, and 
your Verdict shoùld be for the défendant" 

The court ref used to give this instruction, and an exception was 
duly resé^èd, and this Ming has been properly assigned hère. The 
evidehtjè shôwed that the défendant in error was employed as a 
switchûiàD in the yards of the plaintiff in error at Streator at and 
priortohié injury, and that it was his duty to couple and uncouple 
the eârs hahdled by it ijh such yard. Accordihg to the usual course 
of btiSinë^, well known to the défendant in error, and notorious, 
thepIaîtiÉffi in eiror wa'àin the habit of recciving many f oreign cars 
daily fët ttansportatiOîî brer its Unes. He well knew that it was 
the practibe of the railirôâd company to cause ail such caxs to be 
inspectéd When oflered, and if they were found to be defective they 
were returried to the conùecting carrier from which they came. The 
plaintiff in error was therefore entitled to hâve the court instruct 
the jui^y în regard to the rights and responsibilities of the parties, 
if they believed that the injury was due to the natural and usual 
hazardâ ahd risks of the service. The cases in support of the doc- 
trine that an employé assumes ail the natural and usual risks and 
hazards 6f the service which he undertakes are se numerous, and 
the priûdple is so elementàry, that we will not incumber the opin- 
ion with citations. 

Some other questions hâve been presented by the assignment of 
errors, and argued by counsel; but as the case will hâve to be re- 
versed for the errors above pointed out, and as the alleged errors 
may not occur upon another trial j we do not deem it necessary to ex- 
press any opinion upon thém. The judgment of the 'court below is 
reversed, at the costs of the défendant in error, and the case remand- 
«d to the court below, with instructions to grant a new triaL 



UNION PAO. RY. CO. v. HAERIS. 

(Circuit Court of Appeals, Blghth Circuit October 8, 1894.) 

No. 489. 

APPBAI,— Objections not Raibbd Belq-w. 

The objection that an action, or any materlal Issue therein raised by the 
pleadlngs, is cognizable at law, instead of in equity, or vice versa, is 
Avalved by a fallure to interpose it in apt time in the court of original 
jurisdictlon. 

BELEASE— BVIDENCB CI' PRADDtTLENT PBOCDRBMENT. 

A ândlng in an action for personal injuries that a release was pro- 
cured by fraud wlii not be dlsturbed on error, where it appears that 
plaintiff was unconsclous for many hours after the accident and, be- 
cause of the severity of the pain, was kept under narcotics for two 
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weeks or more, and three days after tbe accident, while ail others save 
his nurses were denied access to him, défendants agents procured hls 
signature to the release, which there was évidence tendlng to show he 
could not read and dld not read, and which was not read to him, and 
was signed in reliance upon the représentations that the accident was 
caused by another company, which was alone responsible, and that 
the release was only a receipt for the estiraated amount of plaintiffs 
médical expenses and loss of time. 

8. Appbal — EsTOPPBL TO Allegb Dbfect in Evidence. 

Where plaintifC ofCers and Is ready to produce compétent évidence to 
prove a material fact In issue, and the court rejects It on défendants 
objection, défendant will not afterwards be permitted to allège that 
plaintifC failed to prove the facts alleged in the ofCer of évidence. 

4 Same— Rbvibw of Evidence. 

A bill of exceptions stating only that certain of plaintifC's witnesses 
"gave évidence tending to show" is unavaillng for the purpose of show- 
ing that the évidence was not sufflcient to warrant a verdict for plaln- 
tiff. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Willard Teller (Harper M. Orahood, E. B. Morgan, and John M. 
Thurston, on the brief), for plaintiff in error. 

William B. Felker (William L. Dayton, on the brief), for défend- 
ant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought in the 
circuit court of the United States for the district of Colorado by 
Robert E. Harris against the Union Pacific Railway Company, to 
recover for personal injuries recel ved by him while he was a passen- 
ger on defendant's train. The plaintiff recovered judgment in the 
circuit court, and the défendant sued out this writ of error. 

The coraplaint alleged, in substance, that the company ran one 
or more of its f reight cars out on its side track, known as the "Silver 
Age Mill Siding," and negligently left the same in such a position 
that they obstructed the main track, or that they were left in an 
insecure and unsafe position on the side track, and negligently per- 
mitted to run upon the main track, so that, when the train upon 
which the plaintiff was a passenger came along, it ran into thèse 
freight cars, derailing and breaking to pièces the car in which the 
plaintiff was riding, and inflicting upon him serions and permanent 
injuries to his mind and body. In its original answer the défend- 
ant dénies generally ail négligence, but "admits that it had stand- 
ing upon its side track, at about the place mentioned in said com- 
plaint, one or more freight cars, but dénies that the said freight 
cars were left insecure or unsafe, or in such a position as to inter- 
fère with the passage of the train of cars upon which the plaintiff 
was riding." The proof is plenary that the accident was caused by 
the passenger train coming in collision with the freight cars on 
this siding, in the manner set out in the complaint. The défendant, 
in its answer, admits "that it had standing upon its side track" 
the freight cars in question, and rests its défense on the issue of 
négligence solely upon a déniai of the charge that the freight cars 
v.63F.no.6~51 
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weré left on the side track in an, insecure or unsafe position, or in 
sueh a positipn as to interfère ^ith the passenger train. The an- 
swer eontaine no allégation or suggestion that any other company 
had any control over this side tracli or thèse freight cars, or that 
any other company was ïn any maainer responsible for the négli- 
gence which resùlted in the collision. Upon this state of the plead- 
ings and proofs, it was not error for the lower court to tell the 
jury there was no room for controversy over the question of the 
defendànt's négligence. The remark of the leamed judge who 
trifed the case it circuit, that "the act of lïegligènce of the serv- 
ants of the mimng company is to be ascribed to the défendant," 
must be read in connection with that portion of the charge which 
précédés and follows it; and, when so read, it means that, if the 
défendant comniitted the management and control of its cars on 
its side track to the servants of the mining company, their négli- 
gence Vf as to be ascribed to the défendant Further considération 
of this issue is unnecessary, as we understand the leamed counsel 
for tlie plaihtiff.in error, upon the argument, to concède that defend- 
ànt's négligence was suifiçiently esïablished. 

The ^ef^ndant filed a suppljeine;ntal answer, in which it pleaded 
in bar of the action a releasè ekecuted by the plaintiff four or 
flve days after the accident, by the terms of which he ficknowledged 
the receipt of |250 in f uU settlement of the injuries he received 
and the property he lost by the accident, "and in full of ail claims 
and déinânds of whatsoever character." To this défense the plain- 
tiff ré'plied — ^First, that at thé time he executed the release he was 
not mentally capable of making a contract; and, second, that the 
release was obtâined from Mm by fraud; that the défendantes 
agents represented to him that the défendant was not liable to the 
plaintiff for the injuries he had sustained, because, aS they asserted, 
the accident was caused by the négligence of another company, 
that had charge of the side track and freight cars, and which was 
alone responsible for the injury sustained by the plaintiff; that 
the defendànt's agents further represented to the plaintiff that the 
paper he was asked to sign wâs only a receipt for the amount of 
what it was estimated the médical services rendered him would 
cost, and for the expenses bf sickness and loss of time for two 
weeks, and for nothing else; and that he signed the paper relying 
on the truth of thèse représentations, being unable to read it him- 
self, and no one reading it to him. 

The chief contention of the plaintiff in error is that the issues 
arising op. the replication to the defendànt's supplemental answer 
should nOt hâve been submitted to the jury. It is sàid the plaintiff 
cannot in this action avoid the release for fraud, or show that he 
was mentally incapable of entering into a valid contract at the time 
he executed it; that the release can only be avoided upon thèse 
grounds by a suit in equity. This question was not raised in the 
lower court. The défendant did not demur to the plaintifl's replica- 
tion upon the ground that a court of law could not try the issues it 
presentéd. Thèse issues were tried to the iury without objection, 
and it is now too late to object for the flrst time in the appellate 
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<:ourt to that mode of trial. The objection that an action should hâve 
been brought at law instead of in equity, or vice versa, is waived 
by a f allure to interpose it at the proper time in the court of orig- 
inal jurisdiction. HoUins v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 
127, Insley v. U. S., 150 U. S. 512, 14 Sup. Ct. 158; Preteca v. 
Land-Grant Co., 50 Fed. 674, 1 C. C. A. 607, 4 U. S, App. 326; Tyler 
v. Savage, 143 U. S. 79, 12 Sup. Ct. 340; Keynes v. Dumont, 130 U. 
S. 354, 395, 9 Sup. Ct. 486. If a party, when sued at law, conceives 
that the action, or any material issue in it, is of équitable cog- 
nizance, he must interpose the objection at the threshold of the 
case, and will not be heard to make it for the flrst time in the ap- 
peîlate court. The gênerai principle is now well established that 
an appellate court will not entertain an objection to the form of 
the action, when the objection was not interposed in apt time in the 
trial court. It will be presumed that the parties assented to the 
theory that the remedy adopted was the proper one, and they will 
be held to that theory on appeal. Moreover, it is a gênerai rule that 
questions not presented to the trial court will be deemed waived. 
Elliott, App. Proc, §§ 658, 679, 690, and citations; Brown v. Law- 
ler, 21 Minn. 327; Brown v. Nagel, Id. 415; Weaver v. Kintzley, 58 
lowa, 191, 12 N. W. 262; Town of Mentz v. Cook, 108 N. Y. 504, 15 
N. E. 541; Buffalo Stone & Cernent Co. v. Delaware, L. & W. R. 
Co, (N. Y. App.) 29 N. E. 121; Sexton v. Pike, 13 Ark. 193; Creely 
V. Brick Co., 103 Mass. 514. In what is hère said, we are not to be 
understood as intimating that, if the défendant had interposed a 
timely objection to the jurisdiction of the lower court to try the 
issues presented by the replication, the objection would hâve been 
of any avail. We express no opinion upon that question. 

A further contention of the plaintiffl in erfor is that there was 
not sufflcient évidence to warrant the court in submitting to the 
jury the issue as to whether the release was procured from the 
plaintilï by fraud. The injuries to the plaintiff were of the most 
serions character, and are permanent. He was unconscious for 
many hours after the accident, and when he recovered conscious- 
ness the pain from his injuries was so severe that he was com- 
pelled to take narcotics, which had their customary effect. "V^^lile 
they deadened the sensibilities for the time being, they also dead- 
ened or dulled his sensés. This treatmeirt continued for two weeks 
or more. Three or four days after the accident, while this treat- 
ment was going on, and while his arms were suspended over a rope 
stretched across his bed in order to relieve the pressure upon his 
injured spine, and when he was tortured and racked with physical 
pain (when not under the influence of opiates), the defendant's 
agents found their way into his sickroom, from which his friends 
and ail others, save his nurses, had been excluded, by order of his 
physician, on account of the serions character of his injuries, and 
procured his signature to the release. There is évidence tending 
to prove the averments of the replication, and to show that he did 
not and could not read the release, and that it was not read to him, 
and that he signed it relying upon the truth of the représentations 
as to its contents made by the defendant's agents, which are set 
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out in th,e replîcatîon, and which' need not be repeated. The issue 
as to whether tlie release was procured by fraud was therefore 
properly submitted to the jury, and, npon the évidence in the record, 
we c^nnpt disturb tlieir finding ùpon tliat issue. 

It is next contended that there was not sufflcient évidence to jus- 
tify tlie cc»urt in submitting to the jury the issue as tp the plain- 
tiff's mental capacity to make a binding contract at the time he 
signed the release. The plaintifE in error is clearly estopped by 
the record Irom making this contention. After the défendant had 
introduçed the release, and reste^, the record shows that the fol- 
lowing proceedings took place : 

"The plalntlff was then recalled in rebuttal, PlalntlŒ's counsel then made 
tbe following oflfer: 'The plalntlff offers to prove by wltnesses, Dr. Eskridge 
and Dr. Hughes, Dr. Kimball and Dr. Pershlng, that for the spa«e of ten 
to fifteen daysthe plalntlff had not récovered from his Injuries, and that his 
mlnd was weai:ened, and that he wa^ unable, from that source alone, to do 
any business; that in connection with the shock, wlth the administration of 
opiates in suffliclept amount to cause unconsciousness, that, at the time when 
défendant clalms this agreetaént was signed, his mlnd was not In a condition 
tb fuUy understand or comprëhend the terms and conditions of the agreement 
that was preseuted to him; and that, had it been read to hlm, or he had 
read it hlmself, he would not hâve been ablé to appreclate the force and effect 
of it' (Objected to. Objection sustaiped by the court, and Mr. Felker ex- 
çépted.) Mr, Felker: I offer to prove by Dr. Kimball that two weeks after 
the Injury he called upon the plalntlff, to examine him in regard to the 
extent of his Injuries, for the Uûited States Accident Insurance Company; 
that he examined at that time the plalntlff, and found hlm to be in a mental 
condition unflt to do any business, or to comprëhend and appreclate the force 
and effect of any business transaction that he might enter into. Mr. ïeller: 
I want to enter my objections— First, on the ground that it would not be ad- 
missible anyhow, under any circumstances; and, second, It is specifically 
inadmissible on account of the state of the pleadlngs. The Court: 1 will 
sustaiu it- I do not go upon that ground. I think thèse physicians hâve 
testlfled as fuUy as they can as to his condition. I do not care to hear any- 
thlng more from them." 

The witnesses were in court, and ready to be called to the witness 
stand. The offered évidence was compétent and material to the 
issue. It tended strongly to prove the plaintiff's case on the issue 
we are considering, and it was erroneously rejected by the court on 
the defendant's objection. The rule is well settled that when a 
plaintifE offers and is ready to produce compétent évidence to prove 
a material fact in issue, and the court rejects it on the objection of 
the défendant, the défendant will not afterwards be permitted to 
allège that the plaintiff failed to prove the facts alleged in the 
offer of évidence. Big. Estop. (5th Ed.) 720; Thompson v. McKay, 
4,1 Cal. 221 j Jobbins v. Gray, 34 Hl. App. 208, 218, 219; Insurance 
Go. V. 0'Ck)nnell, Id. 357, 362; EUiott, App, Proc. § 630. The défend- 
ant will not be allowed to thus tal^e advantage of his own wrong, 
or the errors of the court induced on his own motion, and then com- 
pel the plaintiff to suflfer the conséquences. Such a proceeding 
wou^d be the merest trifling with the court. Jobbins v. Gray, su- 
pra. If the rule were othprwjse it would encourage and reward un- 
founded and groundless objections to the plaintiff's évidence, and 
tend to promote sharp practice and chicanery. 

Uppn the question of the suflaciency of the évidence to support 
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the verdict on the several issues in the case, we may further observe 
that the bill of exceptions does net show that it contains ail the 
évidence. There is no statement in the bill to that effect. On the 
contrary, it afSrmatively appears that it does not contain ail the 
évidence. The plaintiff, in his testimony in chief, examined several 
witnesses, touching whose testimony the bill of exceptions states 
only that they "gave évidence tending to show," or "gave évidence 
tendiûg to show substantially * * *." The opinion of counsel, 
who drafted, and of the judge, who signed, the bill of exceptions, 
as to what the testimony of the witness "tended to show," or 
"tended to show substantially," cannot be accepted by the appellate 
court as the équivalent of the testimony of the witness. Gulf, C. 
& S. F. Ey. Co. V. Washington, 4 U, S. App. 121, 131, 1 C. C. A. 286, 49 
Fed. 349; Eailway Co. v. Shelton, 57 Ark. 459, 21 S. W. 876. Snch 
a mode of stating the évidence is proper enough when its only 
purpose is to show there was sufflcient évidence upon which to pre- 
dicate the instructions given or refused, but it is unavalling for 
the purpose of showing that the évidence was not sufflcient to 
warrant the verdict of the jury. 

The remaining assignments of error relate to the rulings of the 
court in admitting évidence. A separate statement and consid- 
ération of thèse exceptions is not necessary, as none of them is of 
any gênerai importance. They hâve ail been considered carefully, 
and we are satisûed none of them has any merit. The judgment of 
the circuit court is aflBrmed. 



SIOUX NAT. BANK v. CUDAHY PACKING CO. 
(Circuit Court, N. D. lowa, W. D. October 11, 1894.) 

1. Nesotiable Instruments— Dhafts. 

Where a trust company, by agreement wlth a packing company, pays the 
■tickets issued by the packlng company in payment of purchases at a branch 
establishment, and the packlng company dally Issues to the trust company 
vouchers for such payments, whlch provide that, when approved and signed, 
they shall become drafts on the packlng company, payable through certain 
banks, such vouchers, approved and signed, are not negotiable, though as- 
signable under Code lowa, § 2084. 

2. MONET PaID AND ADVANCED. 

A trust company, located at a place where a packlng company had a 
branch, agreed with the packing company to pay its tickets Issued for pur- 
chases by the branch. Under the agreement there was Issued daily to the 
trust company a voucher for such payments, which provided that, when ap- 
proved and signed, It should be a draft on the packlng company, payable 
through certain banks. The packlng company had a deposlt with the trust 
company, but by their agreement thls was not to be a payment of the tick- 
ets, belng subject only to the draft of the home office of the packing com- 
pany. The trust company, belng insolvent, and not havlng money to pay 
the tickets, arranged wlth plaintiff to pay them, and asslgned the packlng 
company's voucher to plaintiff to induce it to make the payment. Beld that, 
though the voucher was not negotiable, plaintifC could recover for money 
paldand advanced for the benefit of the packing company. 

Action by the Sioux National Bank against the Cudahy Packing 
Company on a voucher. 
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This action was tried ,,to the court, a jury belng waived, aûd the facts 
dçveloped In the etidènce ■Were as foUows: 

/The Oudaby Pàckjng' 'C&mpaoy had establisïïed a branch establishment 
at Slôtix Oity, lowà. ' Fdr'thë pUrpose of provlding for the payment o£ stock 
purchaBed and packed at ^otfx Gity, the t)ackliig Company made an arrange- 
ineJH; witt the Union Loan & Tr\ist Company otfiSionx Olty to pay the ticliets 
j8sue^by,|the packlng company to the persons frona whom stock was bought, 
àiid, to éovet thé àdyàrices thus madé, each day a voucher or draft in the 
torm toèretoaftèr set forth waS executed and delivèred to the Union Loan & 
Trust Gotbpany, by whom it îWas forwardedto Chicago for collection. As 
it M*9uld require tvTo or three days to obtain returns from thèse so-called 
draftia,' It M^ further agreed tbat the packinè: c6înpany should keep on deposit 
\^lth the '-Ùra^t company a sum about equal to the daily advances made to 
cover the stock tickets; but It was further agreed that this deposit could 
not be drawn upon by the offlcers 6t the packing company residlng at Sioux 
Oity^ but only by the ofiacei;s at the Chicago office. Thèse arrangements 
were carried out until about Aprll 24, 1893, when the Union Loan & Trust 
Company, belng in falling circumstances, waa unable to take up the tickets 
Issuèd by the packing company, ànd thereupon It appïied to the Sioux Na- 
tional Baiik to advance the amounts needed to cover the outstaodlng tickets, 
whleh thp .boftk agreed to do, ftnd thereupon the voucher or draft held by the 
trust company was indorsed and transferred to the bank, the same belng 
in the forta foUowing: 



BxWbitA. 

The Cuflahy Packing Co., 

Bioux City,iNo. 413. 



lilve-Stock Voucher. 



Sioux City, lowa, ApL 23, 1893. 

Debtor to the Union Loan & Trust Co. 
Treasurer's No. 



For purchase of 11 ve stock this day as foUows; 
836-190-370-800-336-814-7.13 518 



18,509.53 



Protested for nonpayment 
AprUaSth— 93. 



James J. Barboux, 

Notary Public. 



18,509.52 



When approved, dated, and signed, this voucher becomes a draft on the Cudahy 
Packing Ce, of South Omaha, Neb., /payable through the Union Stock Yards National 
Bank, of South Omaha, or the Bankers' Natioaal Bank, of Chicago. For 18,509.53 



Noted . . 


I hâve compared the record 
of above purchases, and hereby 
certify to the porrectness of 
above number, àverage prioe, 
and weight. 

W. J. Wallace, 
Buyer. 


I hâve compared the record 
of above purchases with buy- 
er's report/ & ohecked exten- 
Bions, and hereby certify to the 
correotness of above. 

Chas. E. Morris, 

Cashler. 


(So. Omaha.) 



Approved for payment 
Maurice J,; @arrow, 
Superintendent, 



Begistered Apl. 34th, i: 
Chas^ Ê. Morris 
(Sioux Gity.) 



paid 

Kntered cash 

Asst. Treasurer. 



Registered 

18— 
(South Omaha.) 



Sioux City, lowa, Apl. 34, 1893. 
Received of the Cudahy Packing 
Co. thirteeu thousand flve hun- 
dred nine & 53—100 dollars for de- 
posit to your crédit in live-stock 
acot. 

E. R. Smith, 
Seo'y. 



The Sioux, National Bajik paid ail cliecks drawn on It by the Union Loan & 
Trust Company fftr an aégregate amount in excess of the sum of $13,509.52, 
there being included therein checks to the amount of $11,513,02 to cover tickets 
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issued by the packing company. When the trust company closed its doors, 
it had on deposit, of money belonging to the paeking company, a sum of about 
$14,000; but, under the arrangement wlth that company, this deposit was 
not to be drawn on to meet the dally advances for stock purchased at Sioux 
City. The packing company refused to pay the voucher or draft assigned to 
the Sioux National Bank, and thereupon the bank brought suit to enforce 
payment; claiming that the instrument was in efCect a negotiable draft, 
and that the bank was entitled to collect the wùole amount thereof. The 
packing company, in its answer, denied that the instrument was negotiable, 
either under the law merchant or under the statute of lowa, and set up a 
counterclaim for the sum due it f rom the Union Loan & Trust Company. 

Joy, Call & Joy, for plaintiff, 

Lewis, Holmes & Beardsley, for défendant. 

SHIKAS, District Judge. I hold, under the facts of this case, 
that the draft described and set forth ta the pétition is not a nego- 
tiable instrument under either the rules of the commercial law or 
the provisions of the statute of lowa. The fifteenth finding of facts 
shows that the voucher or draft sued upon was the only one that 
had been transferred to any third party; and it is clear that it was 
not the purpose of the défendant company, in issuing thèse vouchers, 
that they should be sold or transferred to banks or other parties as 
a means of raising money on its behalf. , I further hold that the 
voucher or draft is one assignable under the provisions of section 
2084 of the Code of lowa. 

The findings of fact show the situation to be as follows: By con- 
tract between the Union Loan & Trust Company and the Cudahy 
Packing Company, the former company agreed to pay the tickets 
issued by the latter company at Sioux City, lowa, in payment of 
stock purchased at that place. Vouchers were issued to cover daily 
transactions, and were the means by which the Union Loan & 
Trust Company procured from the Cudahy Packing Company the 
money used in the daily transactions. The deposit account knoiwn 
as the "Current Account" was not to be used in payment of tickets. 
Under this arrangement it was the duty of the Union Loan & Trust 
Company to pay the tickets issued by the défendant company, and 
upon payment it was entitled to the proper draft or voucher therefor. 
On the 24th of April, 1893, the Union Loan & Trust Company was in- 
selvent, and had not the money to pay the tickets issued by the 
Cudahy Packing Company. If it had taken no steps to provide 
for the payment of thèse tickets, the resuit would hâve been that 
the Cudahy Company would hâve had to pay the same, and it would 
then hâve been a créditer of the Union Loan & Trust Company for 
the amount of the current or deposit account The Union Loan & 
Trust Company, however, arranged with the plaintiff bank to pay 
Ihe tickets issued by the défendant company, and for the money to 
be thus advanced it assigned the voucher or draft sued on, as se- 
curity. The money advanced by the bank to pay the tickets issued 
by the Cudahy Company was paid for its beneât; was in fact re- 
ceived by it, in that, if thèse tickets had not thus been provided for, 
the défendant company would hâve been compelled to pay them. 
Taking into considération the fact that the Union Loan & Trust 
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Company was the agency employed by the défendant company to 
make paymeiit of the tickets issued by it at Sioux Oity; that the loan 
and trust company, through. its insolvency, became unable to pay 
the tickets issued by the défendant company; that in order to pro- 
vide for the payment thereof the trust company arranged with the 
plaintiff bank to pay thèse tickets ; that the bank in fact paid the 
tickets, and therèby relieved tl^e défendant company from the pay- 
ment thereof; that the draft or voucher issued by the défendant was 
assigned to the bank tu order to induce it to advance the money 
needed to pay the tickets, — it seems to me this condition of aflfairs 
will sustain an action for money paid and advanced for the beneflt 
of défendant, under the ruiing of the suprême court in White v. 
Bank, 102 XJ. S. 658. To enable plaintiJGf to recover, upon this yiew 
of the case, the pétition should be amended so as to iuclude a count 
of the nature indieated, and leave is granted to plaintiff to amend 
in that particulàr. Assuming that such amendment will be made, 
I then hold that plaintiff is entitled to recover the sums of money by 
it actuaUy advanced and used in the payment of tickets issued by 
the défendant éb'mpany, which, as I understand the flnding of fact, 
amount in the aggregate to the sum of |11,513.62, for which sum, 
with interest at 6 per cent, from April 24, 1893, plaintiff wi.i be en- 
titled to judgment 



WBRCKMEISTER v. SPRINGEE LITHOGRAPHING CO. 

(Circuit Court, S. D. New York. October. 4, 1894.) 

1, Copyright— Notice — Namb of Pabtt. 

The name "Photographische Gesellschaft" (Photographie Company), be- 
ing the tràde-name created by the owner of a copyright, and extensively 
used by hlm for many years In bis business, is a sufflcient désignation 
of the party by whom the copyright is talsen out. 
8. Samb— Résidence. 

The résidence of the party tating out a copyright, though a forelgner, 
need not "be stated in the notice. 
8. Same— Sale of Paihtinq— Rbsbhviitg Copykight. 

A sale'by an author of his palntlng, reserving the right of reproduc- 
tion, does not desti-oy his right of copyright The purchaser in such case 
is not a "proprletor," within the copyright law. 
4 Samk— Publication— Sale of Rbplica. 

The right of copyright of a painting is not destroyed by a sale of a rep- 
lica, or original study or model, difCering from the painting in size and 
style, especlally where the right of reproduction is reserved on such sale. 

5. Same— Catalogue Copï. 

The printing in a salon catalogue, wlthout notice of copyright, of a 
mère crayon sketch of a painting exhibited in the salon, not intended in 
any way to serve as a copy of the painting, is not a publication which 
will work a forfelture of the right to copyright 

6. Same— Public Exhibit. 

An exhibition of a painting in a public salon is not a publication work- 
ing a forfeiture of the right of copyright unless the gênerai public is per- 
mitted to make copies at pleasure, and such permission will not be as- 
sumed In the absence of direct évidence. 

This was a suit by Emil Werckmeister against the Springer Litho- 
graphing Company for infringement of copyright. 
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Goepel & Eaegener, for complainant 
Boothby & Warren, for défendant. 

TOWNSEND, District Judge. TMs is a bill in ec^uity for the 
infringement of a copyright. The complainant is a résident of Ger- 
many, and has been for many years engaged in the business, under 
the name of "Photographische Gesellschaft," of publishing copies 
of paintings after obtaining the rights of publication from the au- 
thors. The name "Photographische Gesellschaft" has existed since 
1862, and complainant has been the sole proprietor of the business 
carried on under that name since 1872. It is implied in the testi- 
mony that others were associated with Mm before 1872, but there is 
no direct évidence on that point. It is not claimed that any other 
person or persons hâve done business under said name since 1872. 
Prior to May, 1892, Edouard Bisson, an artist, made a painting called 
"Floréal." The painting is an original, artistic représentation of 
the half-length figure of a girl, with flowers falling on her head and 
lap. In May, 1892, he exhibited the painting in the salon at the 
Palais de l'Industrie, in the Champs-Elysées, in Paris. While there, 
he sold the painting, reserving ail rights of reproduction. After- 
wards, he verbally assigned the exclusive right of reproduction, 
publication, and copyright, of said painting to the complainant, and 
conflrmed the same by written instrument on July 13, 1892. In 
June, 1892, he sold to another person the replica or original study 
or model, which was not in the same style or size as the finished 
painting, telling tlîe purchaser that ail rights of reproduction were 
reserved. The price paid by complainant for the rights purchased by 
him was 1,500 francs. Défendant is a lithographie company, and 
has infringed the copyright by making lithographs of the painting. 
The points made by defendant's counsel will be considered in their 
order. 

The flrst objection urged is that the copyright notice, "Copyright, 
1882, by Photographische Gesellschaft," is insuiïicient, because it 
does not contain the name of the person taking out the copyright. 
The statute (Act June 18, 1874, c. 301) pro vides as follows: 

"That no person shall maintaln aji action for the infringement of his 
copyright unless he shall give notice thereof, ♦ * • if a photograph, 
* * * by inscribing upon some visible portion thereof the word 'Copyright,' 
together with the year the copyright was entered, and the name of the party 
by whom it was taken out." 

The earlier statutes, which provided for the use of the words "En- 
tered according to act of congress," etc., did not contain the above 
limitation, "the name of the party by whom it was taken out." 
This clause seems to hâve been added for the purpose of preventing 
any ambiguity as to the character of the notice which should ac- 
company the use of the word "Copyright." The object of the stat- 
ute was to notify the public of the claim of copyright, and to en- 
able it to ascertain the "party" by whom it was taken out. In 
this case the party was the Photographische Gesellschaft, or Photo- 
graphie Company, said name being the trade-name created by 
complainant, and extensively used by him in his business for many 
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years. In Scribner y. Henry G-. Allen Go., 49 Fed. 854, it appeared 
that Charles Scribner was at one time doing business under the 
name of Charles Scribner's Sons, and that dudng this period he 
bought thé right to ôbtain a copyright upon a certain bock, and did 
the tarions acts reqnired to copyright said book, in the name of 
"Charles Scribner's Sons," Judge Shipman held the notice suffl- 
cient. He says : 

"At common law, IndlvMuals are permltted to carry on business under 
any name or style wlilch they may choose to adopt; and, If persons trade or 
carry on business under a name, style, or firm, whatever may be done by 
them under that name ia fts valid as If real names had been used." 

The principle there stated is applicable to the présent case. I 
think said notice is sufScient. 

The résidence of the party is not required to be stated, and, if 
any p^psfln in America desires to ascertain who claims the copy- 
right ol tihis painting, he will much more readily succeed if informed 
that the owner is Photographische Gesellschaft, than if he is in- 
formed that it is Emil Werckmeister. Lithographie Co. t. Sarony, 
111 U. S.. 63; 4 Sup. Ct 279; Black v. Henry G. Allen Oo., 42 Fed. 618; 
Carte v.EVans, 27 Fed. 861. , ; 

Defendaat next insists that complainant is neither the author, 
inventor)! designer, or proprietor of the painting, nor the assign of 
any such pérson, within the meaning of the statute. The objection 
présents, tlte novel question whether, iinder the statute, the artist 
could seE the painting to one person, and the right to obtain the 
copyright to another. It is claimed by the défendant that a copy- 
right can only be obtained by the proprietor of the painting, and 
that, after the author had parted with the right of property in the 
painting, hé could hâve no right of copyright remaining; that, until 
the copyright is actually taken out, the right of property in the 
painting and the right of copyright are inséparable; that, after the 
sale of the painting, the purchaser was the only person who had the 
right to copyright it, or to transfer any right of reproduction or 
copyright. This raises a question as to the meaning of the word 
"proprietor" in the statute. The intellectual conceptions of an 
author are his absolute property. He may hold them captive in 
his brain, or he may release them, and express them by outward 
signs. In the latter case the common law protects him against 
duplication or publication by any other parties without his con- 
sent; but, if he sets them free by unrestricted publication, he aban- 
dons his property in them to the public. The law undertakes to 
encourage the publication of workS of this character by providing 
that upon certiain conditions no one bût the author, or one deriv- 
ing the ri^ht from him, shall hâve the liberty of publishing or 
copying his wôfks for a certain time. The copyright thus secured 
to an authbr by statute is an incorporèal right, not a corporeal 
thing. At the same time it is property capable of being assigned 
by the ailthor at his pleasure. It cannot, like tangible property, 
be madè the subjéct of seizure and sale on exécution. The sale 
of this painting on exécution, for instance, would not pass the title 
to the copyright^ eveu if the copyright had been taken out before 
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sucli salé. Ager v. Murray, 105 U. S. 126; Btephens v. Cady, 14 
How. 531. It will not be denied that either the author or any un- 
conditional purchaser of the painting might hâve originally copy- 
righted the painting, and then sold it, either retaining the copy- 
right or selling it to another purchaser. ïhe statute manifestly 
does not intend to vest the right to a copyright in two persons. 
When there is a "proprietor" of a painting, within the meaning of 
the statute, the right of the author must cease. Did the purchaser 
in this case become the "proprietor," within the meaning of the stat- 
ute? I think not. I think by "proprietor," in this statute, is in- 
tended the person who not only obtains the right to physical posses- 
sion of the painting, but the common-law rights of publication 
or preventing publication which belong to the author. I do not 
think that thèse common-law rights absolutely and of necessity ac- 
company the title to the canvas and coloring matter which consti- 
tute the painting. In Parton v. Prang, 3 Oliff. 537, Fed. Cas. No. 
10,784, it is said that "the author or proprietor of a manuscript or 
picture possesses that right [to sell and transfer the same] as fully 
and to the same extent as the owner of any other personal property. 
The sales may be absolute or conditional, and they may be with or 
without qualifications, limitations, and restrictions." And this case 
throughout implies that there may be a transfer of the painting 
itself without the common-law rights of publishing or restricting 
publication. The opinion in Stephens v. Cady, 14 How. 529, strongly 
sustains this view. Drone, Copyr. 240. "No disposition — no trans- 
fer — of paper upon which the composition was written or impressed 
(though it giTes the power to print and publish) can be construed 
a conveyance of the copy without the author's express consent to 
print or publish, much less against his will." Millar v. Taylor, 4 
Burrows, 2396. "Copy," in above quotation, seems to signify the 
common-law rights of the author. The case of Yuengling v. Schile, 
12 Fed. 97, implies throughout that the ownership of the painting 
itself does not necessarily carry with it the right to copyright. If, 
then, the purchaser of this painting, without the right of re- 
production, did not become the owner of the right to copyright, 
the right was destroyed or remained in the author. According to 
the literal words of the statute, he still had this right. He was the 
author of the painting, and there was no proprietor or assign. He 
retained the common-law right to prevent publication, or he could 
give it to the public. He, and he only, could fumish the considéra- 
tion — the publication — ^in retum for which the public confère the 
right of copyright. Unless he could hâve a copyright, the right waa 
destroyed, and the beneflt the public might receive from a duplica- 
tion of the painting was lost. Such a limitation of the right of copy- 
right would tend to defeat the libéral purposes of the statute. The 
purchaser of a work of art is not ordinarily the one who cares to 
malce or sell copies thereof. The purchaser of a drama may not 
care to engage in the publication of the manuscript, and yet, if the 
author may not dispose of his separate and distinctive rights to sep- 
arate persons, both he and the public will be depriyed of the beneflt 
which arises from the exchange of his common-law rights for the 
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rights given by the statute. I can sée no inconvenience and no vio- 
lation of principle in allowing the author to sell his painting, and 
retain the right to copyright, any more than in allowing an in- 
rentor to sell hia model, or to make his first machine for another 
person/ and still retain the right to patent his invention. 

Défendant claims, thirdly, that the sale of the replica was a 
publication by the author which destroyed the right to copyright. 
The sale of the replica was made subséquent to the oral transfer of 
the rights of reduplicatioQ which gave the right to a copyright 
But, if it be neeessary that thèse rights be assigned by writing 
(which was not done in this case until later), the replica was not a 
copy of the painting, but was made bef ore the painting, for as- 
sistance to the author in producing the painting. It diflered from 
the painting in size and style, and was itself an original painting, 
of which the author had the common-law right to prevent a repro- 
duction. It was sold by hlm, reserving any right of reduplication, 
and such a sale was not a publication even of the replica, and cer- 
tainly not of the painting. 

Défendant next says that there was a publication of a copy of 
the painting in the salon catalogue, without a copyright notice, and 
before the taking ont of a copyright. This was an illustration 
not taken from the painting, but from a very superflcial crayon 
sketch printed in the catalogue of the salon where the painting was 
exhibited prior to the assignment to the complainant. It was not 
intended to be a copy of the painting. The purpose of the catalogue 
was merely to fumish to the holder of the catalogue information 
regardlng the paintings, or to enable him to ând the paintings de- 
sired, and perhaps to recall the paintings to the memory afterwards. 
It was not intended to serve in any way as a copy of the painting. 
No one would think of considering it as a work of art. Such a print- 
ing would at most be a qualifled or limited publication, which would 
not work a fôrfeiture of the right of copyright. Such use of cata- 
logue is under the implied qualification that the privilège shall not 
be extended beyond the purpose for which it was granted. In Palk 
V. Engraving Co., 4 0. 0. A. 648, 54 Fed. 890, a publisher sent to re- 
tail dealers an exhibition card containing copies, in very reduced 
sizes, of photographs, from which the dealers were requested to 
make their orders. The card did not contain the copyright notice 
in the language prescribed by statute. Judge Shipman says : 

"This card or sheet of miniature copies of photographs for the inspection 
of «lealers Is not one of the published éditions of the photographs which it 
coQtaJned, wlthln the meaning of this section. The statute refers to a pub- 
lished édition, which is an édition offered to the public for sale or circula- 
tion." 

JDfefendant has not claimed that the exhibition of the painting in 
thjs salon at Paris w:as a publication, so that it is unnecessary to 
décide that point It would sçem that such an exhibition would not 
be a publication unless the gênerai public was permitted to make 
copies at pleasure. In the absence of direct évidence, such permis- 
sion will not be assumed. It would seem that Such exhibition of 
the painting and use of the catalogue were under an implied quali- 
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fication that the use should not be extended beyond the purpose for 
wbich it was granted, and that such spécial lise did not constitute 
publication. See Parton v. Prang, 3 Cliff. 549, Ped. Cas. No. 10,784; 
Abernethy v. Hutchinson, 1 HaH & T. 28; Drone, Copyr. 287; Bart- 
lette V. Orittenden, 4 McLean, 300, Fed. Cas. No. 1,082; Kieman t. 
Telegraph Co., 50 How. Pr. 201; Tompkins v, Halleck, 133 Mass. 32. 

Lastly, défendant says that there is no direct évidence that their 
lithographs were copied from the painting. In the absence of any 
évidence whatever on the part of the défendant, the proof offered 
by the complainant is sufficient. 

Let there be the usual decree for an injunction and an accounting. 



In re BODEK. 
(Circuit Court, B. D. Pennsylvanla. October 11, 1894.) 

1. Aliens— Natoralization Pboceedings. 

An applicant for naturaJlzation Is a suitor who, by his pétition, Insti- 
tutes a proceeding in a court of justice for the judicial détermination 
of an asserted riglit, and such pétition must allège the existence of ail 
the facts, and the fulfillment of ail the conditions upon whlch the stat- 
utes (Rev. St §§ 2165, 2167) make the right dépendent, and must be sup- 
portéd by légal proofs of the facts on -whlch the pétition resta. 

2. SaME — EXAMINATION. 

The applicant's oath to support the constitution of the United States 
will not be accepted if, upon examination, it appear that he does 
not understand its slgnlflcance, or is without such knowledge of the 
constitution as Is essentlal to the ratlonal assumption of an under- 
taking to support it; and the court will not admit the applicant to 
citizenship without being satisfied that he has at least some gênerai com- 
préhension of what the constitution is, and of the prlnciples which it 
a£3rms. 

3. Samb — Moral Charactkr— Evidence. 

The requirements as to moral character and a disposition to good 
order must be shown by compétent évidence. 

4. 8ame— Déclaration dp Intention— Minoks. 

Where the oath declaring the previous intention in the case of an 
alien coming to this country before majority is made under Rev. St. 
§ 2167, it must be supplemented by proof that the applicant has, for the 
designated period, actually intended to become a citizen. 
6. Samb— Time op Piling Pétitions— Adjudication. 

Pétitions for naturalizations must be filed at or before the time of their 
présentation, and judgments upon them, whether adverse or favorable 
to the petitioners, should be formally entered. 

This was a pétition by Wolf Bodek to be admitted to become a 
citizen of the United States. 

DALLAS, Circuit Judge. In pursuance of its power to "establish 
an uniform rule of naturalization" (Const. art. 1, § 8), congress has 
prescribed the conditions on which an alien may become a citizen 
of the United States, and the manner in which, "and not other- 
wise," he may be admitted to citizenship. By section 2165 of the 
Revised Statutes the following requirements, among others, are im- 
posed upon every applicant uuder that section: (1) He shall hâve 
made the déclaration which is there set forth "two years, at lea^t. 
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prîor to hisadinission;" (2) he sàall, at the time of his application to 
bè admittedjstdéclare'on oath "that he will support the constitu- 
tion of the United States;" (3) heshall malie it appear to the satis- 
faction of the qotirt(his oath not being allowable to prove résidence) 
that he has rôMedwitàin the United States flve years, and within 
the State M^hecé the court is' held one year, at least, and that dur- 
ing that time hé has behaved as a man of good moral character, 
attached to the prineiples of tlie constitution of the United States, 
and well distpoSed to the good oMer and happiness of the same. 
By section 2167 especial provision is made for thê admission, "with- 
out haring made the déclaration required in the flrst condition of 
section 2165," of aliens coming to this country during their minor- 
ity; but to entitle any applicant to the benefit of this exemption 
it is exacted that (1) he shall hâve resided in the United States 
three years next preceding his arrivai at the âge of 21 years, and for 
the period tif 5 yêarg," including the 3 years of hisminority, and shall 
hâve continued to réside therein to the time of making his applica- 
tion, and shaU then hare attained his majority ; (2) he shall make the 
déclaration rèquîrêd in the fl^st condition of section 2165 at the 
time of his àtoi^sipii; (3) He'çhall déclare on oath, and prove 
to the satisfac^ioin, of the court, that for two years next preced- 
ing it has been his bona flde intention to become a citizen of the 
United States; (4) he shall in ail other respects comply with the 
laws in regard to nattitalizàtloW. ' The actâ of congress from which 
the jEoregoùîg statemént .of tïteir jnore generally important provi- 
sions has been coinpiled îènjioin the terms on which, and on which 
oniy, an aliem may acquire citizenship ; and the courts to which is 
conflded the dmty tô see that thèse terms are complied with "are 
to receive téstiniony, to comparent with thé làw, and to judge on 
both law and f act." Marshall, C. J., in Spratt v. Spratt, inf ra. Their 
function is judicial. The courts hâve so held. The executive de- 
partment of the government has so declared. The statutes them- 
selves show that congress so intended. There can be no doubt about 
it. Campbçll vi GrOrdon, 6 Crarich, 176; Stark v. Insurance Oo., 7 
Oranch, 420; Spratt, v. Spra,ti, 4 Pet. 393; Green v. Salas, 31 Fed. 
106; U. S. V. Norsch, 42 Fed. 417. ; See, also, Whart Int. Law, § 174a, 
where, among other pertinent documents, a letter, dated March 7, 
1879, is referred to, in which Mr. Evarts, then secretary of state, 
usèd this language : "It certainly is not compétent for the depart- 
ment of state * * * to go behind a judicial décision of a court 
of law, such as is a certiflcate of naturalization." An applicant for 
naturalization, then, is a suitor, who, by his pétition, institutes a 
proceeding in a court of justice for the judicial détermination of 
an àsserted right. : Every siich pétition mùst, of course, allège the 
ekîstence ôf ail f acts, and the fiilfillment of aJl conditions, upon the 
existence and fûlïïllment of which the statutes which confer the 
rigtit assërted hâve madë it'dët)endëht, and I bèlieve that the pe- 
titioîis usuaHj^-prefeented côliforin to this rule. But the presenta,- 
tioïi ôf thé pétition niereiy briûgs thè ihatter before the court, and 
thé burden then rests upoii the petitibner to establish its material 
allégations by such évidence as the law has made requisite, and 



IX KE BODEK. 815 

"which ought, indeed, to be required to satisfy the judgment of the 
court." Spratt v. Spratt, supra. Without this there can be "no such 
judicial inquiry into the case as the act of congress contemplâtes." 
U. S. V. Norsch, supra. In short, as was said in Ee An Alien, 7 Hill, 
137, cited in Green v. Salas, supra: "The application must be sup- 
ported by légal proof of the f acts on whieh it rests. The proceedings 
are strictly judicial. The alien who applies for admission asserts 
a compliance on his part with the prescribed conditions, and he 
must furnish the requisite proof of what he so allèges, or he estab- 
lishes no right." Proof that the déclaration required in the iirst 
condition of section 2165 has been duly made is, of course, necessary 
in ail cases to which that section applies; but, as such proof is or- 
dinarily supplied by the production of a sufficient certiflcate, noth- 
ing need be said undCT this head. Of the fact of making the décla- 
ration to support the constitution of the United States no ex- 
trinsic évidence is necessary, for it is made in the présence of the 
judge; but it by no means foUows that the court is charged with 
no duty.with respect to this déclaration. It may safely bé assumed, 
I think, that congress, in requiring it to be made before the court, 
meant to assure its being made with décent solemnity; but, more 
than this, it is expressly provided that it shall be made "on oath," 
and therefore, in my opinion, it should not be accepted in any case 
in which, upon examination, it appears that the applicant does 
not understand its signiflcance, or is without such knowledge of 
the constitution as is essential to the rational assumption of an 
undertaking, avouched by oath, to support it In many instances 
thèse déclarations are made by men who hâve no counsel to inform 
or restrain them, and who themselves hâve no adéquate apprécia- 
tion of their purport, or of the sacredness of the accompanying oath, 
which, in order to accomplish the object in view, they are often 
quite willing to take as a matter of course. I cannot shut my eyes 
to the existence of this abuse (see Shars. Leg. Eth. p. 111), nor re- 
gard as suflacient under the statutes any oath which relevant 
questioning résulta in showing is not intelligently and conscien- 
tiously tendered. Fnrthermore, the law requires that "it shall be 
made to appear to the satisfaction of the court" that the applicant 
has behaved as a man attached to the principles of the constitu- 
tion; and, bearing this in mind in connection with what has already 
been said, the conclusion seems to be inévitable that the court 
ought not to admit any alien to citizenship without being satis- 
fied that he has at least some gênerai compréhension of what the 
constitution is, and of the principles which it afflrms. As to the 
requirements with resp-^ct to the applicant' s résidence, moral char- 
acter, and disposition to good order, it is enough to say that their 
fulflUment must aJl be competently established; and that as to the 
flrst of them the petitioner's own testimony is not admissible, and 
as to the others is of little or no weight. With especial référence 
to the class of cases commonly distinguishéd as "minority applica- 
tions" but little need be added. The provision that in thèse cases 
the laws in regard to naturalization, except as modifled by section 
2167, must be complied with, makes the preceding observations 
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applicable, in great part, as well to them as to casés under section 
2165. In additioii, however,. to the prpof heretofore discussed, ap- 
plicants under section 2167 must prove the particular f acts in respect 
to résidence and âge which that section requires to be established; 
and, inasniucli as a déclaration of intention two years prier to ad- 
mission is dispensed with only on condition that a like déclaration 
shall be made âtthe time of admission, and that the applicant shall 
then further déclare on oath, and prove to the satisfaction of the 
court, that for two years next preceding it has been his bona flde 
intention to become a citizen oî the United States, it is necessary, 
not only that tbese déclarations shall be made under oath, but 
also that they shall be supplemented by proof that the applicaut 
has, for the designàted period, actually purposed to become a citi- 
zen of this country. 

In this district it has beén the practice to interrogate applicants 
and their witnesses af ter the ïnanner which has been indicated, 
and increased expérience conflrms me in thinking that this practice 
should be inflexibly and rigorously adhered to. I am aware that 
judges of the highest character hâve not felt themselves called upon 
to scrutinize the déclarations, oaths, and testimony made and ad- 
duced in support of pétitions for naturalization further than is nec- 
essary to asoertain whether the terms of the statutes hâve been 
prima facie complied with; but this course of procédure had its in- 
ception at a time when its inadequacy was not apparent. Eighteen 
years after the passage of the act from which section 2165 of the 
Ëevised Statutes is derived, the number of passengera who arrived 
in the United States by sea from foreign countries during a period 
of 12 months, viz. during the year ending September 30, 1820, was 
still only 10,311, and of thèse at least 3,000 were women and more 
than 1,000 were minors. Bromwell's History of Immigration, pp. 
21, 22, Probably not more than 5,000 of thèse immigrants ever 
applied for admission to -citizeuship, and when it is remembered 
that the applications of those Who did apply were distributed among 
the then existing courts, state and fédéral, it becomes évident that 
their attention: was not likely to hâve been drawn, as that of this 
court imperativély is, to the absolute necessity for caution in the 
administration of this peculiar jurisdiction, which brings to its 
bar (especially as the day of any gênerai élection approaches) a 
multitude of suitors, cl aiming the award of ai privilège to which, 
as the slightest investigation discloses, very mâny of them are not 
entitled. At âlL etents, but: with unfeigned respect for those who 
inaugurated and for those who hâve adopted the more tolérant 
practice whicb has been refèrred to, I will not pursue it. My pwn 
judgment does not approve it, and I hâve been unable to find any 
(ïonsidered Juiicial opinion; in support of it, while those which are 
embodied in the reports of the cases previously cited seem to be in 
palpable confliefe with it.:. 

I hâve dealt with tais subject at greater length than I other- 
wise would hâve done, because I deem it to be désirable that the 
views I hâve expressed should be better understood than they 
appear to be; and with like objèct — not in censure of this particular 
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appHcant — I take tMs occasion to further remark that naturaliza- 
tion pétitions must be fiïed at or before the time of their présenta- 
tion, and that judgment upon them will be formally entered, as 
well in cases wliere it is adverse as in those in wMch it is favorable 
to the petitioner. I see no sufflcient reason for waiving in thèse 
proceedings the incidents which regularly pertain to ail others of 
similar character, and I hâve found that omission of those I hâve 
mentioned tends to facilitate the reprehensible répétition of iden- 
tical applications, without disclosure of the fact of prior adjudi- 
cation. The jurisdiction of the court is derived from the statutes. 
It does not dépend upon the facts of a particular case (U. S. v. 
Walsh, 22 Fed. 644-649), and no one who invokes its exercise can 
be allowed to withdraw his cause after the judgment of the court 
has been rendered against him. 

The présent pétition contains several objectionable erasures and 
interlineations in material parts. Apart, however, from this defect, 
it has not been supported in accordance with this opinion, and 
therefore, October 1, 1894, it is ordered that the said pétition bè 
filed, and that thereupon judgment be entered refusing the prayer 
thereof. 



HALLETT v. TJNITBD STATES. 

(Circuit Court, District of Massachusetts. October 8, 1894.) 

Nos. 3,442-3,444. 

1. UiirrBD States Oommissionbrs— Febs— Recognizanoe op Witnesses. 

A commlssioner of the United States courts has no authority, under 
Rev. St. § 879, to charge for taking recognizances of witiaesses to appear 
at an adjourned hearing before him, as the power given by it "to any 
judge or other offlcer" to take recognizances of any witness produced 
against the prisoner "for his appearanee to testify in the case" refers 
only to taking recognizances of witnesses to appear before the court 
havtng cognizance of the offense. 

S. Same. 

The authority of a commlssioner to charge for taking recognizances 
of witnesses to appear at an adjourned hearing before him dépends on 
whether the laws of the state where the proceedings take place authorize 
a committlng magistrate to take such recognizances, Eev. St § 1014, re- 
quiring proceedings for holding accused persons to answer before a féd- 
éral court to be "agreeably to the usual mode of process against ofienders 
in such State." 

8. Same. 

A commlssioner cannot make such charges In Massachusetts except 
when défendant is charged with a crime punlshable by death or llfe 
Imprlsonment, as in no case do the statutes of that state expressly au- 
thorize a committlng magistrate to take such recognizances, and no au- 
thority is to be implled from his power to adjourn hearlngs. 

4. Same— Approval of Account bt Court. 

The approval by the court of a commlssioner's accounts, whlle prima 
facle évidence of their correctness, and conclusive as to matters within 
the discrétion of the commlssioner, and where there Is no clear proof of 
mistake by the court, Is unavailing where the commlssioner clearly acted 
without authority. 
v.63F.no.6— 62 
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Ci SAiWT^RiiTPBN OF Peoobbdings. 

,4 çorojnïssloner can charge for copies o( process and return of proceed- 
ïngs to the court where défendants were not arrested or wëre discharged, 
thië court having, at the request of the attorney gênerai, entered an 
ordeï i dîrecting commissioners, after final disposition of each case, to re- 
turn; copies of ail papers, with recognizances taken, and transcript of 
the prbceedings, though s,uch requlrement was conditloned on provision 
beihg made for compensating; the cpmmissloner therefor. 

6. BaMe— Entebing RBTnKKS dp Waèbants and Subpobnas. 

A commlssioner can charge for entering returns of warrants and sub- 
pœnas, Eev. St. § 847, givlng him the same compensation as Is allowed 
to elerks for libe service, and section 828 allowing clerks "for entering 
any returns" 15 cents. 

7. Same— Entering Ordebs dp Continuance. 

A Commlssioner is also entitled to the same fées as a clerk for enter- 
ing orders of contlnuaace. 

8. Same— Suspension bï Comptbollbk. 

Accounts of a coinmisSioner, which hâve long been suspended by the 
comptFoUer, will be held not to be still pendlng In the treasury depart- 
ment, but to hâve been rejected by It 

9. SaMB— ACKNOWLEDQMENTS DP ReCOGNIZANCE. 

A commissioner cannot charge for more than one acknowledgment to 
a recognlzance. 

10. Same— Rbcognizancb op Witness. 

A commlssioner cannot charge for more than one final recognlzance 
of ail the wltnesses In a case, wlthout Its being shown that they could 
not conveniently be recognized together. 

11. Samb. 

It If in the discrétion pf the commlssioner to take recognizances of dé- 
fendants and wltnesses recognized in previous cases for the same grand 
jury. 
18. Samb— Ordbr to Pay Witnbssbs. 

The commissioner has discrétion to make more than one order to pay 
wltnesses in a case. 

Actions b;^ Henry L; Hallett agaînst the United States for fées 
as com^nissipner. 

Thèse cases were heard upon the following agreed statement of 
facts: 

It 1^ hereby agreed by and between the parties to the above-entltled casée, 
whlch, by à previous agreement duly flled In sald court, are to be Consoli- 
dated and heafd and tried together, that sald cases may be and hereby are 
submitted tp sald court for Ita décision upon th© following facts, which are 
to be taken as trUe: 

First Durlng the whole tlme when the services mentloned In the péti- 
tions In sald cases were perfonned there was entered upon the docket of sald 
court an order of court of the ténor following, to wlt: 

"Circuit Court of the United States, District of Massachusetts. 

"Order of Court 

"January 11. 1882. 

"1. Each commissioner of this court acting In crlminal caâes shall keep a 
docket In whIcK he shall enter ail applications for warrants granted by 
him, statlng brlefly the nature of the offense, the name of the çomplainant, 
the date of Is»uing' of the warrant, and ail subséquent proceedlngs thereunder; 
also the names of wltnesses présent and examlned. At the foot of the docket 
In each case, the commissioner shall enter a statement of ail fées and ex- 
penses accruing in the case, includlng his own fées. 

"2. No warrant shall be issued by a commissioner for the arrest of a per- 
son charged with having vlolated any of the laws of the United States, 
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upon the complaint of any person, unless a coUector of customs, or of inter- 
nai revenue, or a deputy colleetor, or a treasury, revenue, or postal agent, 
or the district attorney for this district, or one of his assistants, shall hâve 
eertiiied as to such complaint that in Lis opinion it is sucli an offense as 
shonld be prosecuted, and shall hâve requested that a warrant for the 
arrest of the accused be issued. 

"3. After the final disposition of each case before hlm, the commissioner 
shall forward to the clerk of the court of the United States for this district 
having cognizance of the offense charged copies of ail the papers, together 
with ail recognizances taken by him, in the case, with a proper transcript of 
the proceedings, in which he shall schedule the papers forwarded, and to 
which he shall add a statement of ail the fées accruing in the case, Includ- 
ing his own fées. 

"4. At the end of each quarter, or within ten days thereafter, each com- 
missioner shall make ont and deliver, or cause to be delivered, to the 
clerk of this court, a report in duplicate of ail cases brought before him 
and disposed of during the quarter, one to be retalned by the clerk, and the 
other to be forwarded by him to the attorney gênerai; and a separate 
report of internai revenue causes so brought to be forwarded by the clerk 
to the commissioner of internai revenue. ïhese reports shall be made upon 
such forms as shall be prescribed and furnished by the department of justice. 

"5. Sections 3 and 4 of this order are conditlonal upon suitable provision 
being made for compensation to commissioners for performing the services 
therein required of them. 

"6. The clerk of this court is instructed to furnish each of the commis- 
sioners for this district with a copy of this order, to distribute such blanks 
for commissioners as may be sent to hlm by the department of justice, and 
to forward to the attorney gênerai and to the commissioner of Internai 
revenue the reports delivered to him for thèse offlcers under the fourth 
section of this order. By the Court, John G. Stetson, Clerk. 

"A true copy. 

"Attest: Alex. H. Trowbridge, Clerk. 

"Nov. 6, 1893." 

Second. That the total amounts claimed by the petitioner In sald cases 
for the several classes of services alleged to hâve been perf ormed by him 
and disallowed or suspended by the comptroUer of the treasury ai'e as fol- 
lows: 

1. For taking recognizances of witnesses to appear before the 

commissioner at continued hearings $1,424 20 

2. For commitments of witnesses for appearance before the 

commissioner at continued hearings, and entering returns 

thereof 189 70 

3. For more than one warrant of commitment of the défend- 

ant and ail the witnesses in the same case to secure their 
appearance before the circuit or district court 6 90 

4. For filing temporary warrants of commitments of défendants 

for their appearance before the commissioner at continued 
hearings 7 80 

5. For filing temporary recognizances of witnesses for their ap- 

pearance before the commissioner at continued hearings. . 7 80 

6. For copies of process and return of proceedings in cases 

where the défendants were dlscharged by the commis- 
sioner 1,023 80 

7. For entering returns of warrants and subpoenas 130 05 

8. For entering orders of continuance 180 30 

9. AU charges In certain cases not joined with certain other 

cases 151 20 

Thèse charges are suspended by the comptroUer to know why 
the cases were not joined with certain other cases; and no in- 
formation on the subject has ever been furnished by the peti- 
tioner or any one representlng hlm to the comptroUer. 

10. Charges in certain cases not tried in other citles than the 

,. City of Boston 56 20 
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Thèse ctargeis were suspended by the comptroUer to know why 
the saJd cases were not tried In other cltles; and no Informa- 
tion on the subject has ever been fumished to the comptroUer by 
the petitioner, or by any one representing him. ■ 

11. Charges for aiing certain papers $ 76 00 

Thèse charges were suspended by the comptroUer for informa- 
tion as to what papers were filed by the commlssloner, and the 
necesslty for âling so many papers. No Information on the sub- 
ject bas ever been furnlshed to the comptroUer by the commls- 
sloner, or by any person representing hlm. 

12. For admlnlsterlng oaths and Issulng certlflcates to super- 

visors of élections and deputy marshals 1,241 75 

13. For recognlzances of défendants to appear before the com- 

mlssloner 30 00 

14. For certain portions of complalnts and recognlzances al- 

leged by the comptroUer to be unnecessary and to render 
excessive the length of the documents of whlch they were 
a part 1,718 40 

15. For acknowledgments of défendants and wltnesses to recog- 

nlzances 282 20 

16. For affldavlts of justification of sUretles to bail bonds 9 20 

17. For commltments of défendants for thelr appearance before 

the commlssloner at contlnued hearlngs, and entering 

returns thereof 204 70 

18. For drawing complalnts 310 55 

19. For drawing complalnts In excess of four folios for each 

complalnt 47 05 

20. For drawing complalnts in excess of three folios for each 

complalnt , 36 60 

21. For drawing complalnts In excess of two folios for each 

complalnt 50 95 

22. For taklng jurats to complalnts 55 65 

23. For swearing défendants or thelr wltnesses 47 60 

24. For certain Internai revenue cases alleged not to hâve been 

approved by the United States attorney for the district of 
Massachusetts 108 80 

25. For copies of process and return of proceedlngs alleged to 

be of excessive length 535 75 

26. For copies of process and return of proceedlngs in excess 

of 20 cents per folio for copies of warrants of arrest, and 

15 cents per folio for certlflcates thereto 321 50 

27. For more than one acknowledgment to each recognlzaoce. . 223 75 

28. For more than one final recognlzance of ail the wltnesses In 

each case 762 25 

29. For recognlzances of défendants or wltnesses where the 

same défendants or wltnesses were recognized In previ- 

ous cases for the same grand jury 35 10 

30. For copies of process and return of proceedlngs In cases 

where no arrest of the défendant was made 10 00 

31. For more than one order to pay wltnesses in each case. ... 28 45 

It Is further agreed that ail of the above charges not expressly stated to 
hâve been suspended were absolutely disallowed. It is further agreed that 
the complalnts In the Internai revenue cases mentloned in item 24 were as a 
matter of fact approved by the United States attorney for the district of 
Massachusetts before warrants were Issuod thereon by the petitioner. It 
Is further agreed that référence may be made to the pleadings and other 
papers properly flled in sald case, and to the certlfled transcrlpt to be filed 
herewlth ofsueh extracts from the bocks and proceedlngs of the treasury 
department as bear upon the charges sued for by the petitioner in the three 
Consolidated cases aforesaid, so far as such pleadings, papers, and treasury 
transcrlpt are not Inconsistent wlth any of the facts herein agreed upon. 
And it is further agreed that the court may draw such Inferences as a jury 
might draw from the facts herein stated. It is further agreed that during 
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the whole period when the services mentioned In the three pétitions were 
performed, said Hallett was a duly-appointed commlssioner ot the circuit 
court of the United States for the district of Massachusetts. It le further 
agreed that the accounts of said Halittt contalning the items mentioned 
in said three pétitions were duly approved by the district court as required 
by law. And it is further agreed that said Hallett actually performed ail 
the services mentioned in hls three pétitions. It is further agreed that In 
the case of the United States t. John C. Cook, at the October term of the cir- 
cuit court of the United States for the district of Massachusetts of the year 
1862, an opinion was rendered by the court in the words foUovylng, to wit: 
"This was a motion made by T. K. Lothrop, Esq., Assistant U. S. Attomey, for 
an order to William S. Dexter, Esq., one of the commissloners of the court, 
requlring him to make return to the court of his dolngs with respect to a 
complalnt made before hlm on behalf of the United States against said 
Cook on the 18th day of July, A. D. 1862. And thereupon the said com- 
missioner informed the court that the said Cook was, after hearing testl- 
mony in that behalf, discharged by the said commlssioner, and that the said 
commlssioner had been Instructed by the treasury department at Wash- 
ington that ail charges for returns to court In cases where défendants were 
not arrested, or were discharged uppn hearing, are unauthorized, and prayed 
the direction of the court in the premises; and thereupon it was ordered by 
the court that the return moved for be made by the commlssioner. And 
the court was further of opinion, and instructed the commlssioner, that returi) 
should be made of the doings of commissloners in ail cases where the de- 
fendants were not arrested or were discharged upon hearing, and that the 
commissloners were authorized to charge therefor." It Is further agreed 
that the order of court of January 11, 1882, mentioned above, was passed 
by said circuit court ot the United States at the request of the attorney 
gênerai of the United States, 

John Lowell, for petitioner. 
Sherman Hoar, U. S. Atty. 

COLT, Circuit Judge (after stating the facts). Thèse three cases, 
by agreement of parties, were Consolidated and heard together. 
They relate to claims of Henry L. Hallett, commissioner, against 
the United States, for certain charges in his accounts which were 
dîsallowed by the comptroller of the treasury. Item 1 is for taking 
recognizances of witnesses to appear before the commissioner at ad- 
journed hearings. The authority for making thèse charges resta 
upon sections 879 and 1014 of the Revised Statutes. The power 
given "to any judge or other officer" in section 879 to take the recog- 
nizances of any witness produced against the prisoner "for his 
appearance to testify in the case" plainly refers to the taking of 
recognizances of witnesses to appear before the proper court having 
cognizance of the offense, and does not hâve référence to the taking 
of recognizances of witnesses to appear before a commissioner at 
adjourned hearings before himself. The authority of the commis- 
sioner to make thèse charges must rest upon section 1014. This 
section déclares that — 

"For any crime or ofCence against the United States the offender may 
• • * by any commissioner of a circuit court to take bail, ♦ * * of 
any state where he may be found, and agreeably to the usual mode of pro- 
cess against offenders in such state, • * * be arrested and imprisonea, 
or bailed, as the case may be, for trial before such court of the United States 
as by law has cognizance of the offence. Copies of the process shall be re- 
turned as speedily as may be into the clerk's office of such court, together 
with the recognizances of the witnesses for thelr appearance to testify In 
tUe case." 
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It was the purpose of this statut© to assimilate aJl proceedings 
foi*; Holding âccuséd perspns to aiswer before a tlnited States court 
to the laVs of the state where tiie proceedings shalî take place. 

In 17, 8. T. Eundiett, 2 Curt. 41, Fed. Cas. No. 16,208, Judge Cur- 
tis says: ! 

"My opliiîoil Is tliat It was the intention of congress by thèse words, 
'agreeably ;tb the usual mode of process against offenders In such state,' to 
assimulate îill the proceedings for holding aceused persons to answer before 
a court of the United States, to the proceedings had for similar purposes 
by the laws of the state whei-0 the prp<«eding8 should taise place; and, as 
a necessàry" conséquence, that the commlssioners hâve power to order a 
recognizapce'to be given to appear bèfore them, in those states where justices 
of the peace, or other examinlng magistrates, acting under the laws of the 
state, haVe such power." 

In U. S. V. Case, 8 Blatchf. 250, Fed. Cas. No. 14,742, Judge Wood- 
ruff says: 

"Congress having seen fit to direct tiiat a party aceused may, 'agreeably 
to the usOal mode of process agàinst ôfCeiiàers' in the state 'where he may be 
found,' 'be arrested and Imprisoned, or bailed,' the court cannot say that a 
recognizance not warranted by the laws of the state, nor by any other act 
of congress, isof any vâiidlty." 

In U. 6. T. Ewing, 140 U. S. 142, 11 Sup. Ot. 743, Mr. Justice Brown, 
speaking for the courir says; 

"As this section requires proceedings to be taken 'agreeably to the usual 
mode of process against offenders in such state,' it is proper to look at the 
law of the state in which the services in such case are rendered to déter- 
mine what is necessary and proper to be done, and inferentially for what 
services the commissioner is entltled to payment. U. S. v. Bundlett, 2 Curt. 
41, Fed. Cas. No. 16,208; U. S. y. Horton, 2 Dill. 84, Fed. Cas. No. 15,393." 

See, also, Halletfs Case, 5 Law?, Dec» 281. 

It appears, therefore, that the warrant for making thèse charges, 
if any, musï be found in the Statutes ôf Massachusetts. Thèse stat- 
utes proTide: That a court or justice may adjoum an examination 
or trial from time to time, as occasion requires, not exceeding 10 
days at one time, without thè coBsent of the défendant, and that in 
the meantime, if the party is oharged with an offense not ballable, 
he shall be committed; otherwise hê may be recognized in a sum, 
and with sureties, to the satisfaction of the cotirt or justice, for 
his appearance for such further examination, and for want of such 
recognizance he shall be committed to prison. When the prisoner 
is admitted to bail or committedj the court or justice shall bind by 
recognizance the material Vritneisses against the prisoner to appear 
and testify at the next court having cognizance of the offense, and 
in whîch the prisoner shall be held to answer. For good cause the 
witness may be required to enter into a recognizance with sureties 
for bis appearance at court If a witness shall refuse to recognize 
with or without sureties, he mày be committed to prison. Where 
a défendant is chargea with an offense punishable with death or 
imprisonment for life, theqoiirt or justice may bind by recognizance 
the material witnesses agalust the prisoner to appear and testify 
at the time and place to which the trial or examination is adjourned. 
Pub. St Mass. c. 212, §§ 26, 3&-39; Acts Mass. 1885, c. 136, pp. 594, 
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595. There is no express power in thèse statutes authorizing a com- 
mitting magistrate to take the recognizances of witnesses to appear 
before himself at adjourned hearings, except when a défendant is 
charged with an offense punishable with death or imprisonment for 
life. Nor do I think this power should be implied as incidental to 
his power to adjourn hearings from time to time, for the following 
reasons: The Massachusetts courts bave declared that no presump- 
tion lies in favor of the jurisdiction of an inferior magistrate, as 
the jurisdiction conferred is not gênerai, but limited by particular 
statutes. Bridge y. Ford, 4 Mass. 641. As a ministerial offlcer, he 
can do no valid act not expressly or by necessary implication author- 
ized by law. Vose v. Deane, 7 Mass. 280. A justice of the peace 
has no right to take a recognizance except under the statutes giving 
that magistrate jurisdiction. Com. v. Otis, 16 Mass. 198. The stat- 
utes of Massachusetts speciflcally provide in what cases a commit- 
ting magistrate may take recognizances, and therefore by implica- 
tion exclude his power to take tliem in other cases. 

But it is urged that thèse accounts were approved by the court 
as required by law, and that this is prima fade évidence of 
their correctness, which, in the absence of clear and unequivocal 
proof of mistake on the part of the court, should be conclusive. 
U. S. V. Jones, 134 U. S. 483, 10 Sup. Ot. 615; U. S. v. Barber, 140 
U. S. 177, 11 Sup. et. 751; U. S. v. Ewing, 140 U. S. 142, 11 Sup. 
et. 743. Griving due weight to this rule as applicable to matters 
within the discrétion of the commissioner, or to questions of fact, 
or even to cases where the law may be doubtful, it certainly does 
not apply to cases where the commissioner clearly acted without 
authority of law. îsTor does it seem to me that the rule laid 
down in U. S. v. Hill, 25 Fed. 375, Id., 120 U. S. 169, 7 Sup. Ot. 
510, can be invoked in this case, for the reason that the stat- 
uts is not of doubtful construction, and for the f urther reason 
that the practice of allowing thèse fées has not been uniform 
with the treasury department. Hallett's Case, 5 Lawr. Dec. 281. 
The case of U. S. v. Rand, 3 C. G. A. 556, 53 Fed. 348, 351, is 
cited in favor of the petitioner. An examination of the record in 
that case shows that the commissioner withdrew any claim for 
this charge by amendment to his pétition, and that this item was 
not included in the judgment entered in the circuit court. This fact 
was set out in his printed argument submitted to the circuit court 
of appeals. That case, therefore, can hardly be considered as a bind- 
ing authority in this case. For thèse reasons I think this item 
was properly disallowed. 

Items 2 and 5 are governed by the same considérations which 
apply to item 1, and therefore were rightly disallowed. 

Items 3 and 4 are for small amounts. The question raised is one 
of discrétion, and hence thèse items should be allowed, on the 
principle that the accounts are prima facie correct, and therefore 
conclusive in the absence of clear proof of mistake on the part of 
the court which approved them. U. S, v, Jones, U. S. v. Barber, U. 
S. V. Ewing, before cited. 

Item 6 is important, and raises the questioù whether a commis- 
sioner can charge for copies of process and retum of proceedinga 
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sent to fhe proper court, where the défendants were discharged. 
In 1862 this court held that a commissioner should return ail such 
papers. U. S. v. Cook (unreported). On January 11, 1882, bj' an 
order entered on that day, at the request of the attorney gênerai, the 
court directed the commissioner, after the final disposition of each 
case, to return copies of ail papérs, together with ail recognizances 
taken by him in the case, with a proper transcript of tho proceed- 
ings. The part of the order wMch speaks of compensation was 
only intended to give the commissioners a right to refuse to perform 
the duty if it should turn eut that they were not to be paid for it. 
I think this item should be allowed. It was allowed in the case of 
Strong V. U. S., 34 Fed. 17, and it cornes within the principles laid 
down by the suprême court in U. S. t. Barber, 140 U. S. 164, 11 Sup. 
et. 749; U. S. v. Van Duzee, 140 U. S. 169, 11 Sup. Ct. 758; and 
U. S. V. Jones, 147 U. S. 672, 674, 675, 13 Sup. Ct. 437. In the last- 
cited case, Mr. Justice Brown says: 

"Supposlng it [the acconnt], however, to be a question of doubt, if the court 
assumed jurisdiction to make such order, and the clerk obeyed it by entering 
it upon the journal, he is entltled to his fee therefor, Irrespective of the 
necessity for such order being made. In fact, he would be guilty of con- 
tempt in refusing to make such entry. The government cannot, in this col- 
latéral proceedlng, attack thf power of the court to make this order." 

Item 7 relates to charges for entering returns of warrants and 
subpoenas, and should be allowed. In U. S. v. Ewing, a similar 
charge was held to be unobjectionable. Section 847 provides: "For 
issuing any warrant or writ, and for any other service, the same 
compensation as is a,llowed to clerks for like services." Section 828 
allows clerks "for entering any return" 15 cents. This charge cornes 
under this paragraph in section 828, and not under the paragraph 
"for making dockets," etc., for which the commissioners are not 
entitled to charge any fee under the act of August 4, 1886 (24 Stat. 
256, 274, c. 903); U. S. v. Ewing, ubi supra. What the doeket fee 
in section 828 was intended to cover is defined in U. S. v. Van Duzee, 
140 U. S. 199, 11 Sup. Gt. 941, and it does not jnclude the charge 
made "for entering any return." This ruling also applies to item 8 
for entering orders of continuance. 

Items 9, 10, and 11 were suspended, not disallowed. I think thèse 
charges were within the discrétion of the commissioner, and should 
hâve been allowed. It is undoubtedly true that the comptroller 
may suspend an account of a commissioner or other ofiQcer for a 
reasonable time pending an exantination. U. S. v. Fletcher, 147 
U. S. 664, 13 Sup. Ct. 434; New Orléans v. Paine, 147 U. S. 261, 13 
Sup. et. 303. But it can hardly be contended in this case that Mr. 
Hallett's accounts are still pending in the treasury department. The 
accounts may be considered as long since rejected by the depart- 
ment, and the sole question presented to the court is the légal right 
of Mr. Hallett to make thèse charges. 

With respect to items 12 to 25, inclusive, the government has ho 
suggestions to offer," in view of fie décision in U. S. v. Harmon, 147 
U. S. 268, 13 Sup. Ct. 327, and they are allowed. 

Item 26, which covers charges for copies of process in excess of 
the amount allowed by section 828, Eev. St., was properly rejected. 
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Item 27 îs for charges for more than one aclînowledgment to 
each recognizance, and was rightly disallowed. U. S. v. Ewing, 140 
U. S. 142, 11 Sup. et. 743. 

Item 28 is for charges for more than one final recognizance of ail 
the witnesses in each case, and thèse charges were properly disal- 
lowed upon the présent state of proof. U. S. v. King, 147 U. S. 
676, 13 Sup. et 439. 

Items 29 and 31 relate to matters which may be fairly said to be 
within the discrétion of the commissioner, and should therefore be 
allowed. 

Item 30 comes under the same ruling as item 6, and should be 
allowed. 

It results from the foregoîng conclusions that judgment should 
be entered for the petitioner in the sum of |6,385, and it is so or- 
dered. 



In re MALDONADO et aL 

(Circuit Court, 8. D. Califomia. October 19, 1894. 

No. 2& 

Habeas Cokpus— Due Pbocebs op Law. 

An errer of tbe state court in imposlng a judgment on the tbeory that 
a statute deflnlng an offense was not affeeted by a later statute deflning 
a higher offense, and that an information charging the higher offense 
aiso embraced the lesser offense, and that a verdict thereon was a con- 
viction of the lesser offense, caunot be corrected by habeas corpus In the 
circuit court of the United States on the ground that défendants were 
«leprlved of thelr Uberty without due process of law, where ail the pro- 
ceedings in the state court down to the rendltion of the judgment were 
duly had and taken. 

This was a pétition by Victor Maldonado and Francisco Maldo- 
nado for a writ of habeas corpus, alleging that they were unlaw- 
fully restrained of their liberty by the sherifE of Los Angeles county, 
in the state of California, on a judgment based upon a verdict of 
acquittai. 

Horace Bell and H. H. Appel, for petitionera. 

BOSS, District Judge. A pétition has been presented tome In the 
circuit court by Victor and Francisco Maldonado for a writ of habeas 
corpus, in which it is alleged that they are unlawfully restrained 
of their liberty, in violation of those provisions of the constitution 
of the United States which déclare that no person shall be deprived 
of his liberty without due process of law. The pétition sets forth 
the grounds of their imprisonment in substance as follows: That 
after an examination duly had before a committing magistrate an 
information was duly flled against the petitioners in the superior 
court of the county of Los Angeles, state of Califomia, by which 
information the petitioners were accused of the crime of having, on 
the 14th day of October, 1893, at the county of Los Angeles, with the 
intent to deraU a passenger train running from the town of Pasa- 
dena, in said county, to the city ol Los Angeles, unlawfully plaoed 
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obstructions on the track and t'oadway of the Los Angeles Terminal 
Baiiwày Cômpaïiy, over wliich said train was then running. That 
the petitioners were duly tried upon that charge, iand that the jury 
dulyrétiirned à Verdict agaiust the petitioners in thèse words: 
"Wé, thè juiy in the abovë-eatîtled action, flnd the défendants 
guilty of having malicîously plactedan obstruction upon the track 
of the railroad mentioned in the information, but that they did 
not ijitpnd thereby'to derail a tPâin." That the verdict was duly 
recorded; and that thereafter a mOtiOn on behalf of the petitioners 
for a |udgment pf acquittai was denied by the trial coui-t, as was 
also à Ifctoïion on théiP behalf for a ûèw trial, and that subsequently 
each of the petitioners was by the court in which the verdict was 
returiiéd sentenced to imprisonmënt in the state prison for the 
terïn 6f'five years. That the petitioners duly appealed from the 
Judgment against them to the suprême court of the state, but, 
through some misunderstanding of their counsel in respect to the 
rules of that court, failed to flle the required points and authorities 
on their behalf, for which reason the suprême court of the state 
afQrmed the judgôent appealed from.' That the suprême court of 
the state subsequently denied a motion to reinstate the appeal, 
and thereafter denied an application on behalf of the petitioners 
for a writ of habeas corpus. The petitioners allège that they are 
now in> the custody of the sherift" of Los Angeles county, under pro- 
eess issUèd upon the judgment so rendered against them. Thaï 
the prosèçution against them waa had under and by virtue of a 
statute of the state» passed March 31, 1891, in the words foUowing. 
to wit: 

"Every person who shall unlawfuUy throw out a swltch, remove a rail, or 
place any obstruction on any railroad in the state of OaJifornla, witli the 
intention of: deraillng any passenger, frelght, or other train, or who shall 
unlawfuUj; board any passenger train with the Intention of robbing tlie 
same, or Whio shàll unlawfully place any dynamite or other explosive mate- 
rial, or any other obstruction, on the track of any railroad in the state of 
California,,rwitli the intention of blowing up or deralling any passenger, 
frelght, or other train, or who shall unlawfully set fire to any railroad 
bridge or trestle over which any passenger, frelght, or other train must pass, 
with the intent of wrecking sàid traili, upon convictioli! shall be adjudged 
guilty of felony, and shall be punished with death or imprisonmënt in the 
state prison for life, at the option of the jury trylng the case." Pen. Code, 
i 218. 

The theory upon which the pétition for the writ proceeds is that, 
inasmUch as the jury found that the petitioners did not intend, by 
the placing of the obstructions upon the track of the railroa*! men- 
tioned in the information, to derail a train, they, in efifect, acquitted 
the petitioners of the offense with which they stood charged, and 
that, therefore, the judgment against them was based upon a ver- 
dict of acquittai, and void. But section 587 of the Pénal Code 
of Califotnia, of which judicial notice must be taken, provides: 

"Every person Who "malicîously, either: (1) Eemoves, displaces, injures, or 
destroys any part of anj' railroad, whether for steam or horse cars, or any 
track of any ri».llroad, or any branch or branch-way, switch, turnout, bridge, 
viaduct, çulvert, ewbankment, station-bouse, or other structure or fixture, or 
any part'theréof, àttached to or connected with any railroad; or, (2) places 
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any obstruction upon the rails or track of any railroad, or of any switcb, 
brandi, branch-way, or turnbut connected with any railroad;— is punishablo 
by imprisonment In the state prison not exceeding flve years, or in the 
county Jail not less than six months." 

The theory upon which the superior court of the state proceeded 
in imposing its judgment evidently was that the second subdivision 
of section 587 was unaiïected by the act of March 31, 1891, and that, 
while the information against the petitioners charged them with the 
higher offense denounced by the act of March 31, 1891, it also em- 
braced the lesser offense, included within the provisions of section 
587 of the Pénal Code, and that the verdict was a conviction of the 
petitioners of the lesser offense. If the state court was wrong in 
that view (and of course I intimate nothing of the sort), still it was 
merely an error, to be corrected, if at ail, by subséquent proceedings 
in the same action. The pétition itself allèges that ail of the pro- 
ceedings in the superior court of the state, down to the rendition 
of the iudgment, were duly had and taken. The superior court of 
the state, therefore, had jurisdiction of the parties, as well as of 
the offense with which the petitioners were charged. TJnder such 
circumstances, even if the judgment be void, and the petitioners 
can be held to be deprived of their liberty without due process of 
law, I am of opinion that they should be put to their writ of error 
to the suprême court of the state, by which, the pétition allèges, the 
judgment of the superior court was afflrmed. In Ex parte Koyall, 
117 U. S. 241, 6 Sup. et. 734, the suprême court said: 

"Where a person is in custody under process from a state court of original 
jurisdiction for an alleged offense against the laws of such state, and it Is 
claimed that he is restrained of his liberty In violation of the constitution of 
the United States, the circuit court bas a discrétion whether it will discharge 
him, upon habeas corpus, in advance of bis trial In the court in which he Is 
indicted; that discrétion, however, to be subordlnated to any spécial cir- 
cumstances requlring Immédiate action. When the state court shall bave 
flnally acted upon the case, the circuit court bas stlU a discrétion whether, 
under ail the circumstances then exlstlng, the accused, if convicted, shall 
be put to his wrlt of error from the bighest court of the state, or whether 
It will proeeed, by writ of habeas corpus, summarily to détermine whether the 
petitioner is restrained of his liberty, In violation of the constitution of the 
United States." 

Writ denied, and pétition dismissed. 



LANG et al. v. BAXTER et al. (three cases). 

(Circuit Court, D. Maine. August 4, 1894.) 

Nos. 14, 15, and 16. 

Patents— ANTicrrATioN—SoLDEUiNG Irons. 

Neither the Barker reissue. No. 8,781, for Improvements In solderlng 
Irons, nor the Bostwick reissue. No. 10,672, which Is for an improved form 
of the Barker iron, were antlclpated by the Stone application, or the so- 
called "Frazier irons," for thèse efCorts do not seem to bave passed be- 
yond the expérimental stage, or at least not to bave resulted lu a prac- 
tical iron. 
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2. Same— Limitation— InfriNgbmbnt. 

BOth reissues, however, are for combinations in whlch form Is of the 
essence of the invention, and the patents are therefore limlted to substan- 
tlaJly the forms desctlbed in the spécifications and drawings, and are 
net Infrlnged by irons whlch laek several o£ the features descrlbed. Mc- 
Murray V. Mallory, 5 Fed. 593, followed. 

3. SAiTE— Intention. 

The McMurray and Hollingsworth patent. No. 115,760, for improve- 
ments In soldering Irons, Is vold for want of invention. McMurray v. 
Miller, 16 Fed. 471, followed. 

Thèse were three actions at law brought by Edward M. Lang 
and othérs, sumving partners of the flrm of McMurray, Lang & 
Burnbam, against Clinton L. Baxter and others, to recover damages 
for alleged infringement of certain patents. A jury was waived, 
and the cases tried to the court without a jury. 

Prlce & Steward and George E. Bird, for plaintiffs. 

James A. Allen and Symonds, Snow & Cook, for défendants. 

COLT, Circuit Judge. Thèse are three actions at law, and, by 
agreement of parties, the cases were heard together, jury trial hav- 
ing been waived . The suits are brought for infringement of three 
patents for improvements in soldering irons, — the Barker reissue 
patent, No. 8,781, dated July 1, 1879; IJostwick reissue patent, 
No. 10,672, dated December 15, 1885; and the McMurray and Hol- 
lingsworth patent, No. 115,760, dated June 6, 1871. The Barker 
and Bostwick patents were before the suprême court in McMurray 
V. Mallory, 111 U. S. 97, 4 Sup. CL 375, and in that case it waa 
decided that the first three claims of the Barker reissue were void 
on the ground that they were broader than the claim of the original 
patent The flrst claim of the Bostwick reissue No. 8,466 was de- 
clared invaJid for the same reason. The Bostwick patent was then 
reissued for the second time in identically the same language as 
the original patent, and the présent suit is brought on this second 
reissue. Soldering irons were old at the date of the Barker patent. 
What Barker did was to àdd a supporting rod which passes through 
the disk of the iron, and which holds the cap of a can in place 
during the process of sealing or nnsealing. This was undoubtedly 
an improvement on previously existing soldering irons. The 
Bostwick patent is for an improved form of the Barker iron. I 
do not think that either the Barker or Bostwick patents were 
anticipated by the prier Stone application, or the so-called "Frazier 
irons," because none of thèse efforts seem to hâve passed beyond 
the expérimental stage, or at least to hâve resulted in the produc- 
tion of a practical iron of this type. To my mind, the range of 
invention in both thèse patents is narrow. It may be that Barker 
would hâve been entitled to a broader claim than is found in his 
original patent, such as a gênerai claim for the combination of a 
soldering iron with a rod adapted to hold the lid or cap in place 
during the process of soldering; but the suprême court has said 
that he cannot expand his claims beyond what is described and 
claimed in his original patent As I view both the Barker and 



lANQ V. BAXTER. 829 

Bostwîcï patents, they must be limited to substantially tbe form of 
construction set oiit in the spécifications and shown in the drawings. 
I agrée with Judge Morris in his opinion in the circuit court in lie 
Mallory Case, 5 Fed. 593, 598, which was aflSnned by the suprême 
court, in which he says: 

"The conclusion to which I bave come la that the two patents [Barker and 
Bostwlck] on which the complainants base thelr daims are for comblna- 
tlons In which the form of the instrument is of the essence of the invention, 
and that the complainants are entiUed only to substantially that form of 
instrument which, in his spécifications and drawings, the patentée under 
whom they clalm bas shown." 

If counsel should contend that, in the subséquent case of McMur- 
ray v. Miller (unreported), Judge Morris gave thèse patents a broader 
construction, I still think his conclusion, as above expressed, wa« 
correct, and in harmony with the décision of the suprême court. In 
the Barker device the soldering iron is described as a disk with a 
recess in its under side, in combination with a movable rod to hold 
the lid while resealing. The rod passes through the disk, and is 
set parallel with the handle of the iron, to which it is attached 
by a loop. The disk is made of sufflcient thickness to retain the 
beat, and of suitable size to coTer the lid of the can, and the recess 
on the under side of the disk afEords room for the convex lid of the 
can. In the sealing process, after the coyer is laid in place on the 
can, the rod is pushed down through the disk, and the heated disk 
is then pushed down in contact with the solder, which is thus melt- 
ed and spread evenly around the lid. The disk is then withdrawn, 
and the rod remains pressed upon the lid until the solder has become 
hardened. In opening or unsealing a can, the disk is heated suffl- 
ciently to melt the solder, and placed over the covér until the solder 
is melted, when it is taken off, and the tover removed by any sharp- 
pointed instrument In the Bostwick patent the soldering iron 
consists of a cylinder of métal made thick to retain the beat, and 
hoUow to fit over and inclose the cap of the can, and it is provided 
with a handle near its upper end. The lower rim of the iron is 
beveled so as to présent a narrow edge to hold the solder, and its 
diameter at its upper end is made smaller than that of its lower 
end, so as to form a shoulder. The guiding rod which passes 
through the iron has a diameter at its lower end about equal to that 
of the cap, but the diameter is reduced above the lower end so as 
to form a shoulder or projecting offset, which acts as a counterpart 
to the shoulder within the cylinder. The spécification says: 

"After the Irôn has been properly heated, it is slipped over this rod, and the 
rod, being then placed upon the cap, is held thereon flrmly, while the lower 
rim of the heated iron, duly supplied with solder, bearing upon the joint 
of the cap with the vessel, will Instantly solder and secure the same about 
Its entlre circumference. By lifting the rod, its shoulder, engaging with 
the offset within the Iron, will take up the latter with it in readlness to be 
placed upon another cap, and thus a number of caps may be quickly and 
thoroughly soldered at one beat of the iron. I contemplât© making the 
Boldering-iron, A, and Its guiding rod, C, of any form In transverse section 
which may be required to cause It to fit upon any form of cap or other pro- 
jection, whether round, square, oval, or of any other curved or polygonal 
8hap& Its lower rim or edge need not be made contlnuoua, but may be 
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ÎMX)ken or slotted. I clalm aa my Invention: The hollQyjr, solderiug-Iron; 
4l, having a handle, B, and Ijeyelled rim, a, a, in comT?inatlon '^itb the rod 
Çj jSwbstantlally as herein desçribed and set forth." 

'In my opinion, the défendants' iron does not inffinge either the 
Barker or Bostwick patents, upon the construction which I feel 
bo^ind to give to those patfi^ts. It has neither the annular disk 
nor the rod described in the- Barker patent; neither has it the guid- 
ing rôd with a diameter about equal to the cap, and proTided with 
à éJjôiil^èr, nor the hollo'# cylinder of iron with a smaller diameter 
above its lower end, of tke Bostwick pateiit In the défendants' 
iron a small rod rans through the center of the cylinder and handle, 
ànd rt has à knob attachèd to the rod abovê the handle. This rod is 
^rëSSëd down npon the lid of the can, and serves to guide the 
solderihg iron to and from the lid. 

-A-s to the McMurray and Hollingsworth patent, I shall follow 
thè décision of Chief Justice Waite in holding the patent Toid for 
WâW ôf invention. McMurra-y v. Miller, 16 Fed. 471. 
"' Thè conclusion I hâve reached is that the défendants' iron does 
nOt lilftinge either the Barker or Bostwick patents, and that the 
McMntray and Hollingsworth patent is void for want of invention. 
It follOws that jùdgment must be entered in eàch case for defend- 
antai ' 
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(District Court, N. D. Ohio, W. D. Juiy 18, 1894.) 

'.',-. ;'. / ; ■ .No. 171. 

1. Marine Insurance— OpbnPolict. 

jA. llteral complianoe with a clause in an open policy tliat "no shlp- 
ment is to bè eÇ'nsldered as insured until approved and indorsed tiereon 
hy ihla corùpàtty" will not be required wliere it appears tliat it was 
a pHysical imp(issibility to make such indorsemènts, no space being 
left therefoé< and, under the settled method of doing such business, 
blank books w0re furnished by the coœpany in which the insurer en- 
tered the shipjnent, etc., which were examined and adjusted each month 
by the local agents. 

2. Bame. 

A provision in an open policy, "Shlpments to be reported to the agents 
of sald Company at T.," will not be construed to niean ail shipments, 
whejîe it wa« well known ; to the insurer's agents that the Insured did 
not maie it a practice to insure ail shipments, and previous policies 
contained an express agreerdent to report ail shlpmerità 

This was a llbel in admiralty. 
Brown & Geddes and Clarence Brown, for libelant. 
Butler, Stillman & Hubbard and WUheïmus Mynderse, for 
respondent. 

BICKS, District Judge. This is a proceeding in admiralty, 
instituted by Samuel K. Callaway, receiver of thé Toledo, St. Louis 
& Kansas City Eailroad Company, for himself and on behalf of 
ail Others whom it may Concern, against the Orient Insurance 
Cottipahy; a corporation organized and existing under the laws of 
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the State of Connectiéut The bill, after avemng the appoint- 
ing of the receiver, and the making of an order by the circuit 
court for this district, empowering him to operate said road, and 
to operate a line of steamboats between Toledo, Ohio, and Buf- 
falo, N. Y., known as the Toledo, St. Louis & Kansas City Eaiiroad 
Company Steamboat. Line, proceeds to aver that on or about the 
Ist day of April, 1893, the respondent, the Orient Insurance Com- 
pany, duly executed and delivered to the said Toledo, St Louis 
& Kansas City Railroad. Company its policy of insurance, in writ- 
ing, a copy of which is ajttached to the libel, and marked "Exhibit 
A," whereby, in considération of the premium agreed to be paid, 
it covenanted and agreed to insure the said Toledo, St. Louis & 
Kansas City Eaiiroad Company, doing business under the name 
of the Toledo, St. Louis & Kansas City Eaiiroad Company Steam- 
boat Line, for account of whom it might concem, against ail loss 
and damage by reason of the périls of the lakes, etc. The libel- 
ant seeks to recover upon this policy of insurance for package 
freight, freight lists, and freight charges of- goods shipped on the 
steamer Dean Eichmond on the 13th of October, 1893, from the 
port of Toledo to the port of Buffalo, the invoice value of which, 
with 10 per cent, added for package freight, was |42,781.61; for 
freight list, $2,256.60; and for freight charges, $317.51. The issu- 
ance of the policy is admitted as averred in the libel. The proof 
shows that the application for this policy was flled, by the authority 
of the gênerai freight agent of the receiver, with Barker & Prost, 
the local agents of the insurance company at Toledo. It appears 
from the proof that this firm are agents for several companies, 
both for fire and marine insurance; that, when the application for 
this insurance was flled with them, they forwarded the same to 
Smith, Davis & Go., who are the gênerai agents of the Orient Insur- 
ance Company, and several other companies at Buffalo, N. Y. The 
said firm of gênerai agents placed the risk in this case with the 
respondents, and sent back a policy duly executed and signed. 

The proof shows that the railroad company, of which Mr. Calla- 
way is receiver, had taken out, for the years 1890 and 1891, similar 
policies in the same company, through the same agencies, to cover 
package freight by the line of steamers operated by the railroad 
between Toledo and Buffalo. The policy is what is known as an 
"open policy," and insures package freight, freight lists, and freight 
charges belonging to the said steamboat line at risk and reported 
as herein stipulated. The provision as to reports reads as fol- 
lows: "Shipments to be reported to the agents of said company 
at Toledo, Ohio." Another clause in the policy provides: "No 
shipment to be considered as insured until approved and indorsed 
hereon by this company." As the construction chiimed for this 
policy by the respondent renders it void, because the agents of 
the receiver did not report ail shipments ■ for insurance to be 
accepted and indorsed, it becomes important to ascertain from the 
proof how the business was conducted between the insurer and 
the insured, for the clause quoted evidently was intended to 
give some authority to the agent to whom the shipments are to 
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be'reported. The policyidoés not say ail shipiûènts shall be 
neported. It does not say how they shall be reported. In this 
respect the policy is quite différent from that issued by the same 
instrance company to the Toledo, St. Louis & Kansas City Eail- 
lioad (jompany in 1892. The provision in that policy read: "The 
assared agrées to report ail shipments to this company, and a 
failure to report the fuU value of each and every shipment shall 
render this Insurance null and void." This policy was allowed 
to be offered in évidence for the purpose of showing the previous 
agreèment and understanding between the insured and the insurer, 
and especially to show the change in the practice of reporting 
shipments as directed by the agents of the Insurance company. 
This policy of 1892 was issued by the same gênerai agents, Smith, 
Davis & Ce, at Buffalo, N. Y., who issued to the same raHroad 
company the policy of 1893 and the policies of 1890 and 1891. The 
oiuii^ion in the policy of 1893 of the clause just above quoted, 
whesd taken in connection wlth the instructions and practice estab- 
lished by the agents of the Insurance company with référence to 
rejtorts made of shipments, is very significant, and throws a 
great deal of light upon the true nature of this insurance con- 
tract The clause in the policy of 1893 upon which this action 
is bàsed, which provides, "No shipment to be considered as insured 
until approved and indorsed hereon by this company," could not 
hâve been intended to be literally complied with, for it was a 
physical impossibility, in fact, to hâve made such indorsements 
upon the policy. No space was provided for such indorsements. 
No blanks were provided for such indorsements. The mode of 
reporting was otherwise provided through the gênerai agents of 
the insurer. Blank books were furnished to the gênerai agents, 
and by them furnished to the local agents of the insurance com- 
pany, who, in tum, furnished the same to the agents of the insured; 
and in thèse books were certain printed directions, which, with 
the oral instructions given by the agents of the insurance com- 
pany, and a custom which was prescribed and carried out by thèse 
agents; made ând established a certain flxed method for doing 
this business, which must bave been wtU known to the gênerai 
agents of the insurance company and to the company itself. The 
printed indorsement on thèse blank books so furnished by the 
insurance company read as follows: "This book is made part 
of Orient policy No. 156, and ail risks entered herein are subject 
to ail its terms and conditions." The instructions contained in 
the books and directions given by the respondent's agents were 
that the agents of the receiver at Toledo and Buffalo were to enter 
in the forms prescribed in the books such package freight as the 
insured desired to be covered by the risk. Thèse en tries were 
made as each boat was loaded. The values were placed in the 
proper column, and the amount of premium to be paid was 
entered in its proper place. At the end of each month, thèse books, 
with their entries, were examined by the local agents, and com- 
pared, and the premiums then paid. The local agents of the 
respondent had the right, under the policy, to examine ail the 
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books and bills of lading, and ail papers of the insured by which 
to test the correctness of the entries made in the books. The 
latter were a part of the policy. As no space was left on the 
policy for the indorsements required, the books supplied the want 
They were therefore a part of the contract, and the manner of 
their use was to be prescribed by the local agents of the Insur- 
ance Company. It appears from the testimony that thèse books 
were furnished to the agent of the receiver at Buffalo by Smith, 
Davis & Co., the gênerai agents of the company, conspicuously 
advertised in the company's policy as its "General Agents." The 
mode of making the entries in the books was known to them. 
As thèse methods were not in violation of any provision of the 
insurance policy, and did not vary or contradiot the terms there- 
of, it was entirely proper that the instructions of the gênerai 
and local agents of the company should be shown by testimony, 
and the custom for doing this part of the business prescribed 
by them was clearly within the scope of their authority. The prac- 
tice for three seasons, followed by the agents of both parties, was 
in perfect accord with the forms, blanks, and books furnished 
by the company. We may justly conclude thepractice was pre- 
scribed by the company, and known to and ratified by it. 

I am clearly of the opinion that the company has no pretext 
whatever for refusing to recognize the act of its agents and the 
mode in which they carried on business with the receiver. It 
must hâve been known that the same mode of carrying on busi- 
ness had been recognized in the two preceding seasons of 1890 and 
1891, when its same gênerai agents, executed the same kind of a 
policy. I do not find in the proof, or in any provision of the policy 
of insurance, any basis for the claim that, because some freight 
was shipped in cargoes where most of the package freight was 
reported and insured, such failure to insure ail shipments avoided 
the policy. The receiver's agents made no secrecy of the fact 
that they did not Insure freight which the consignors themselves 
had insured. That would hâve been double insurance. The prac- 
tice was well known to the agents of the insurance company, for 
they insured such freight in their own oiHces for the beneflt of 
other insurance companies. It seems plain to me, therefore, that 
this policy provided for future insurance, and that each indorse- 
ment of shipment made in the books provided and furnished by 
the insurance company for that purpose was a contract of insur- 
ance under the policy. This was what the practice and custom 
prescribed by the books furnished by the company itself, and by 
the instructions of its agents^ clearly contemplated. They also 
undersitood it, and I think the contract was binding, and was sup- 
ported by the considération provided by the policy. The libel- 
ant may therefore hâve a decree for the amount of shipments 
indorsed in the books for the cargo of the Dean Eichmond for 
October 13, 1893. The loss of this cargo was proven, and the fact 
not controverted by the company. If counsel can agrée on the 
amount, it may be so entered; otherwise there may be a référence 
to a master in the usual way. 
v.63F.no.6— 53 
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TRAVEE V. BROWN. 

(Circuit Cîourt, B. Vermont October 2, 1894.) 

Patbstb— Stitch-Bkbaking Machine— Anticipation. 

The Traver patent, No. 431,957, tolr a "stltcb-breaklng and raveliug at- 
tachment fwr machiiies (or sewlng lobped fabrics," which opérâtes by 
'wedging £be tbreads apart, was not anticipated by the prior Oongdon 
inTOntion, whicb operated by selzlng and pulUng the threads; and dé- 
fendant'? inachine, which opérâtes iû part, at least, by wedging the 
threads apart, is an infringement 

This was a rehearing upon new évidence in a suit by Adelbert 
Lee Traver against Eugène H. Brown for infringement of a patent. 
The case on the flrst hearing is reported in 62 Ped. 933. 

Odin B. Eoberts, f or plaintiff. 
Franklin Scott, for défendant 

WHEELER, District Judge. This case has been opened, and a 
copy of the flle wrapper and contents of an application of Oliver J. 
Congdon, dated December 8, 1887, sériai No. 257,297, for a patent 
"for an improvement in method for removing surplus material from 
machines for uniting knit or looped fabrics," put in évidence, with 
a stipulation that a machine was made, used, and broken up embody- 
ing the invention described. It has been further heard and con- 
sidered upon this and the former évidence. In that machine, as 
understood, a point projecting from the corner of a square plate 
moving across the fabric entered the first stitch of a row, engaged 
the flrst thread of the stitch, with another plate clamped it, and, 
moving further, broke it; then, retuming across the fabric, and re- 
leasing the loose end of the threàd, another point projecting from 
another corner of the square plate entered the next stitch, with 
the other plate clamped the next thread, and, moving further, 
broke that; and so proceeded breaking the threads and removing the 
pièces till the thread oi that row of stitches was ail removed. It 
appears to hâve broken the threads of the stitches by seizing and 
pulling theto, and is not shown to hâve done so at ail by wedging 
them apart. Still it is argued to hâve so limited the field for in- 
vention which the plaintiffl's patent might cover as to leave the dé- 
fendants machine outside. That machine is said to hâve pulled 
the threads apart, where the defendaint's cuts them; and the de- 
fendant is said to hâve taken that invention by making the parts 
eut, rathèf than to hâve t£^en the plaintiff's invention as it is 
patented ih this patent. iThis argument would be better founded 
if the defendànt's machine divided the threads wholly without 
wedging, and the machinai of the patent wholly excluded cutting. 
But the edges of the wêdge of the patent are described as blunt or 
rounded only, "so as not to eut the fabric immediately on coming 
in contact with it," and are lef t so they may help division by 
abrasion, or cutting even, as well as by strain on further pressure. 
The defendànt's machine appèarsto operate by wedging, according. 
to the patent, even if it does eut, and eut more than the patent de- 
scribes. Let there be a decree as before. 
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BONSACK MACH. CO. v. ELLIOT. 

(Circuit Court. S. D. New York. April 4, 1894.) 

Pateuts— Vaudity and Infringement— Cigabette Machines. 

The following patents for cigarette machines Mi valid and Intringed 
as to ttie claims mentioned, namely: Tlie Hooli patent, No. 184,207, àa 
to clalm 2; tlie Emery patent, No. 216,164, as to claims 10, 12, 14, 
and 15; tlie Bonsack patent. No. 238,640, as to claims 6 and 7; and tlie 
Emery patent, No. 308,556, as to claims 1 and 2. 

This was a suit in equity by the Bonsack Machine Company 
against Henry C. Elliot for infringement of certain patents fot 
•cigarette machines. 

Samuel A. Dunean and M. B. PMlipp, for orator. 
Edwin H. Brown, for défendant. 

WHEELEK, District Judge. This suit is brought upon letters 
patent No. 184,207, dated November 7, 1876, and granted to Albert 
H. Hook; 'No. 216,164, dated June 3, 1879, and granted to Charles 
G. Emery and William H. Emery; No. 238,640, dated March 8, 
1881, and granted to James A. Bonsack; and No. 308,556, dated 
November 25, 1884, and granted to William H. Emery, — ail for 
cigarette machines, and owned by the orator. The only invention 
shown of a cigarette machine proper prior to the date of Hook's 
application, April 3, 1876, is that described in French patent, No. 
104,164, antedated July 8, and issued October 5, 1874, to Abadie & 
Co., for such a machine. Hook's invention is claimed to hâve been 
made prior to the issuing of that patent; and upon this point the 
testimony of witnesses in another case, among others that of C. A. 
Brown, has been stipulated into this case, upon condition that they 
should be produced for cross-examination. Brown died without 
being so produced, and a motion to suppress his testimony for that 
cause has been made, and is granted. The other évidence, however, 
shows clearly the priori ty of Hook's invention over the issuing of 
the patent to Abadie & Co., and leaves the fleld of invention of such 
a machine, at the time of his invention, open to him. In ail of 
thèse machines a continuons ribbon of paper for a wrapper, coming 
from a spool flat, is drawn past a wheel which gums one edge, 
through a tapering former, which gradually raises the edges,* and 
folds them over one under the other with the gum between around 
the Aller, and through a tube which presses the gummed edges to- 
gether, causing them to adhère, making a continuons cigarette, to 
be eut into suitable lengths, for smoking. In Hook's invention the 
paper ribbon was drawn past the gumming wheel before entering 
the former, and granulated or otherwise prepared. Tobacco was 
delivered from a bucket wheel, having an intermittent motion, into 
the hollow formed by the rising edges of the paper as it passed into 
the former. In practice, suitable paper was found to be too déli- 
cate to bear the strain of being filled and pulled through the 
machine; and an endless belt of common ribbon was put in, and 
drawn through with the paper ribbon, to support it. In the patent 
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of the two Emerys the Aller is continuously fonned in an endlesa 
traveling belt, ciïrved about ît by the walls of a chamber tlirough. 
wMch it passes, and carried forward separate from the belt, which 
receives a paper ribbon coming from a spool below for a wrapper, 
and returns to it agâin, and takes them throngh a former which 
wri^S the paper about the Aller, past a pasting disk and tube, keep- 
ihg fhçm in fonn, to devices cutting them into suitable lengths. 
In iBonsack's patent the machine has an open trough for receiving 
the tobacco for forming the continuons Aller in a belt with side 
guides^ a^d a former wrapping the paper about the Aller, with a 
spirial groove, for carrying the nârrower belt to one side of the paper 
ont ôf the t?ay of the paste. In the patent of William H. Emery the 
machine has a packing bar, pressing with intermittent motion upon, 
and movlng forward with' the tobacco in the Aller-forming chamber, 
and more completely forming a continuons Aller. 
The claims in question of the patent to Hook are: 

"(1) The method herein ôescrlbed of forming cigarette cylinders, eon- 
sistlhg In drawing a ribbon throtigh a tube-formlng die, and slmultaneously 
feeding ttie tobacco upon the ribbon, the same being previously gummed 
and flnally pasted, as herein described. 

"(2) Thè combination of spool. A, gummlng wheel, B, trough, C, cylin- 
Ger, D, with a mechanism for Charging with tobacco and drawing the rib- 
bœn, a, through the trough and cylinder. as set forth." 

Of thé patent to the two Emerys are: 

"(10) In combination with an endless belt, a flUer-forming chamber, and 
a guide for applying a wrapper axound a Aller, a conductor or chamber 
through which the continuons Aller and wrapper are conveyed to a suitable 
pasting device, whereby the swelling of the Aller is prevented, and the 
wrapper is held in form while the edges are secured by pasting, substan- 
tially as described." 

"(12) The combination of a gage or former for uniting the edges of the 
wrapper with a paste supplylng and distributing disk, and mechanism for 
operating the same, a guide "for wrapping a wrapper around the Aller, a 
Aller-formlng chamber, and an endless Aexible belt, ail to operate in a man- 
ner substantially as described. 

"(13) In combination with devices for forming a continuons cigarette, an 
endless belt and a guide tube, whereby a continuons Aller in a sealed 
wrapper is inclosed and carried forward, substantially as described. 

"(14) In combination with deyicee for forming a continuons cigarette of 
any desired ,size, an endless belt, a guide tube, and a delivery tube, whereby 
a continuons cigarette is presented to the action . of suitable cutting mechan- 
ism for diyision into desired lengths, substantially as described. 

"(15) The combination of an endless belt and guide tube with a delivery 
tube and sùitÀble cutting devices, whereby a continuons cigarette of any 
desired diàmeter can be advanceâ and severed into desired lengths, sub- 
stantially as described." 

Of the patent to Bonsack are: 

"(6) In a cigarette machine which roUs a continuons cigarette in an end- 
less belt, by passing through a tapèring tube, the combination of an open 
trough havlng side guides for the belt, a tapèring tube having a spiral 
groove extending from one of said side guides, and a terminal section to 
the tapèring tube, having its edges lapped. past each other, but not united, 
so as to-form a Aange continuons with the spiral groove, substantially as 
and for the purpose described. 

"(7) In a cigarette machine which rolls a continuons cigarette in an end- 
less belt by passing through a tapèring tube, the combination of an open- 
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ing trough having side guides for the belt, a tapering tube having a spiral 
groove extending from one of the side guides of the trough, and a terminal 
section having its edges separated to form a flange, b', to give access to the 
paste wheel, and then closed again, as and for the purpose described." 

And of the patent to William H. Emery are: 

"(1) lu a cigarette machine, the combination, wlth a traveling filler-carry- 
ing belt and a pacliing chamber, of a tamplng, packing, and compressing 
bar, and mechanism, substantially as described, for glving said bar inter- 
mittent action upon the tobacco, substantially as and for the purpose set 
forth. 

"(2) In a cigarette machine, the combination, wlth a filler-carrying belt 
and a paclcing chamber, of a tamping, pacliing, and compressing bar, and 
mechanism, substantially as described, for givlng said bar motion towards 
and with the belt at intervais, substantially as and for the purpose set 
forth." 

Many patents for inventions of varions machines for enveloping 
hemp or fax waste in a sliver of longer staple for spinning intp 
yam for weaving, for màking rubber belting and mbber tnbing, for 
covering hoop-skirt wires, and for making fuse, hâve been pleaded 
and proved as anticipations or as narrowing part or ail of thèse in- 
ventions. But wrapping granulated or otherwise properly prepared 
tobacco with suitably délicate paper into cigarettes is very dif- 
férent in accomplishment from making the things for which the 
machines of those patents were adapted. Many of them hâve parts 
similar to like parts of the machines of thèse patents, but none of 
them are adapted, and could not be without great changes, to 
making cigarettes; and none of them hâve any of the combinations 
of thèse claims doing the same thing in substantially the same way. 
The first claim of Hook is sought to be upheld as for a process. 
It mentions an opération as a method; but the opération so men- 
tioned is of mechanical parts, producing only mechanical changes in 
the form and relations of the tobacco and paper operated upon, 
resulting in nothing new. The process of making cigarettes by 
wrapping paper about tobacco was old. Thèse means of doing it 
only were new. This claim as for the process appears to be with- 
out foundation and invalid. Corning V. Burden, 15 How. 452; Tilgh- 
man v. Proctor, 102 TJ. S. 722. The second claim of Hook seems to 
be valid for the mechanism described. The addition of the belt 
to the machine of the Hook patent is argued to hâve been a mère 
abandoned experiment. The machine appears, however, to hâve 
been operated, with the belt in it as a part of it, in making ciga- 
rettes. So the combination of the belt with the parts of that ma- 
chine was known to and used by those putting in the belt and 
operating the machine. Those who came after that machine with 
the belt could invent only improvements upon that combination in 
machines having those parts. That part of the invention of the 
patent to the Emerys brought into their twelfth claim seems to add a 
filler-forming chamber; that brought into their tenth claim, a flller- 
forming chamber and conductor to such a machine; and that 
brought into their fourteenth and flfteenth claims, to combine a 
delivery tube and cutting devices with parts of such a machine. 
Thèse claims appear to be valid. The thirteenth claim does not 
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appeal" to be for anything bew, nor in any way to be valid. That 
'jjaïft oî the invention of the patent to Bonsack brOught into Ms 
sixth and seventh claiins seënas to add side guides, a spiral groove, 
and flange to such machines, for keeping the belt to one side of the 
paper ribbon, away from the paste. Thèse claims appear to be 
valid. And that part of the patent to William H. Emery brought 
into his flrst and second claims seems to add the intermittently 
moving packing bar, aiid thèse claims appear to be valid. 

The allegèd infringément consists in making and usiug ciga- 
rette machines constructed according to the spécifications of re- 
issued patent No. 11,104, dated August 19, 1890, and granted to 
Kobei^ Hardie, assighor to the défendant. In this machine, as there 
speciôed, the stock for the fiîler is first deposited in a thin layer 
upon a feed table, provided with a traveling feed belt. A blade 
then carrieg a row of the stock along the table towards jaws, be- 
tween whîch the mass is clamped. A tongue then compresses the 
material between thé jaws into a solid block or rod against a sup- 
port, the material being thus molded in a four-part mold, so that 
it forma a rod or section of the Aller in its fully-compressed state 
beforë thé application of the wrapper, thereby rendering unneces- 
sary any further compression after the application of the wrapper. 
Meanwhile the wrapper in the form of a continuons strip is bent 
to a U shape transversely, and is then conducted with a traveling 
belt through a grooved support guide or receiving chamber, and 
the jaws then convey the rod to apposition above the curved wrapper, 
and thé tongue descends and moves the rod from between the jaws, 
discharging it into thé wrapper, where in some cases it will ex- 
pand slightly, the end of the rod overlapping that previously de- 
posited, and the tongue pressing the overlapped portions together 
to form a continuons Aller. The belt travels continuously, so that, 
while the tongue is in contact with the rod, the tongue and the 
receiving chamber travel longitudinally, together with the belt, 
wrapper, and rod; but, as soon as the tongue rises, the chamber and 
tongue move longitudinally back to their former positions. The 
wrapper and Aller are then carried by the belt from the reciprocat- 
Ing chamber to a folding chamber, where one edge of the paper is 
tumed in, the paste applied to the standing edge, and the latter is 
then tumed down and secured, the belt conducting the wrapper and 
rod until thèse opérations are accomplished, after which it is de- 
flected, and the Alled wrapper passes through a holder, which serves 
as a support and as an edge against which a revolving cutter shears 
the same into short sections or cigarettes. The tongue is given 
twO principal m6tions,-^an up and doWn reciprocating motion be- 
tween the jaws, and a longitudinal reciprocating motion with the 
receiving channel. The up and down motion serves to compress 
the tobacco into a rod, to clean the jaws, and force or deliver the 
rod of tobacco stock dOwn into the receiving channel. The longi- 
tudinal motion is applied, and the tongue carried forward simul- 
taneously with the receiving channel at the same time that such 
tongue is being forced between the grippers down into the receiving 
channel, "giving it sufflcient pressure at the lapping end to form 
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with that portion wbich bas passed forward in the channel a con- 
tinuons cigarette rod." The peculiar sliape and arrangement of 
the former in relation to the receiving channel and the paper ribhon 
as it is fed ofE from the réel, and passes below an adjusting roller, 
causes the paper ribbon to be evenly and neatly folded up in the 
U-shaped form shown in the receiving channel. It travels through 
the receiving channel vi^ith its edges under hooks or tumed-down 
flanges of guides, and the ribbon is maintained in such shape with 
the tobacco rod resting in it throughout the length of the receiv- 
ing channel, and until it is acted upon by beveled folding rollers 
above the folding channel. The tape is also folded into a U shape 
by the former, and travels through the receiving channel below the 
paper ribbon, so as to protect it, and to assist in carrying it forward. 
After leaving the receiving channel, the paper ribbon is folded over 
first at one edge, while the other edge is pasted, and then the 
pasted edgeisfoldedovertoform a complète wrapper for the filler rod, 
as heretofore described with référence to the folding channel and 
its beveled rollers. As the wrapped and completed rod passes 
forwa:rd through a tubular holder in the cutter carriage, it is eut 
into cigarette lengths by a rotating cutter blade. The machines 
show this peculiar shape of the former more fully than the patent, 
and that it is the same, and causes the paper ribbon to be folded 
in the same manner, as the trough of the Hook patent; and the 
shape of the trough as a folding device is continued throughout the 
folding devices of thèse machines, and, as such, it folds the paper 
ribbon about the aller in the same way. Thèse machines hâve also 
the gênerai arrangement of the machine of the Hook patent, with 
the belt and mechanism for making a continuons filler and cutting 
device added, and the wrapping device separated into two parts 
with the paste wheel between, and provided with guiding grooves 
for the belt. In opération the tongue presses the stock into sections 
of a filler between the jaws on the belt bringing the stock to place, 
and carries them into the receiving channel, lapping the forward 
end upon the end of the preceding one, and pressing them into a 
continuons Aller, and moves forward in the i-eceiving channel with 
it towards the grooved wrapping device, where it is wrapped, the 
wrapper being pasted and pressed down, and carried forward to 
the cutting device, and eut into suitable lengths. The tongue bas 
a motion, in forming sections of the filler between the jaws, and 
bringing them over the receiving channel, which the tamping, 
packing, and compressing bar of the Emery patent does not hâve, 
but also has the same motion which that bar bas, in completing the 
continuons Aller in the receiving channel, and following it along; 
and the receiving channel does the same thing about completing 
the continuous Aller and guiding it along that the Ailer-forming 
chamber and conductor of the Emerys patent do, although it comes 
to them in sections so far comi)leted in form. The order in which 
the pasting is done is wholly immaterial. The wrapping devices, 
although separated, wrap the Aller in substantially the same way 
that the trough of the Hook patent, as improved by the guides and 
grooves of the sixth and seventh claims of the Bonsack patent, 
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does. The guide rollers do the same thing as the cylinder of the 
Hook patent and the guide tube of the Emerys patent do, in sub- 
stantially the same way; and the continuons cigarette is canied 
bya delivery tube to cutting devices in substantially the same 
way as in the Emerys patent. The machine, therefore, seems to 
embody the combinations of the second claim of Hook, of the tenth, 
twelfth, fourteenth, and flfteenth claims of the Emerys, of the 
sixth and seventh claims of Bonsack, and of the first and second 
claims of Emery. 

The foundatioQ patent of Hook expired November 7, 1893. This 
freed ail donc afterwards from that monopoly. The daim of the 
other patents, as mentioned, reri>.iin valid for what they cover as 
improTements upon that, which are the flUer-fonning chamber and 
conductor, the guides and grooves of the former, and the packing 
bar in their respective combinations. Against further infringe- 
ment of thèse by the use of the tongue-receiving channel and guides 
and flaages in the former of the defendant's machine, the orator seems 
to hâve a right to an injunction. Let a decree be entered for the 
orator that the second claim of the Hook patent was, and the tenth, 
twelfth, fourteenth, and flfteenth claims of the Emerys, the sixth 
and seventh claims of the Bonsack, and the flirst and second claims 
of the Emery patent are, valid, and hâve been infringed, and for 
an injunction against further infringement of thèse claims of the 
last three patents, and for an account of the whole. 



MAIXLAND V. GIBSON. 
(Circuit Court of Appeals, Third Circuit. Oetober 22, 1894.) 

No. 17. 

1. Patknts — CoMBiNATioN — Electmc Lioht Fixturbs. 

In View of the prior state of the art, there is no Invention in a combina- 
tion comprising an electric light fixture supported from the plpiug of a 
bouse, and electrically Insulated therefrom by an insulating joint. 63 
Fed. 126, afflrmed. 

2. Bame. 

ïhe Stieringer patent, No. 259,235, for an "electrlcal fixture," held to be 
without patentable combination, as respects claims 1, 7, 8, and 9. 63 Fed. 
126, afflrmed. 

3. Same— Mbchakical Union op Parts. ^ 

The Stieringer patent, No. 294,697, ^for a combined gas and electric light 
fixture, held void as to claims 1,2, 8, and 9, as showing a mère mechanical 
union of parts, without patentable combination. 63 Fed. 126, affirmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a bill in equity by George Maitland against Alfred C. 
Gibson for infringement of certain patents for electric light flx- 
tures, On final hearing the bill was dismissed, with costs. 63 
Fed. 126. Complainant appeals. 

Bichard N. Dyer, for appellant. 
Hector T. Penton, for appellee. 



BAKER. 841 

Before ACHESON, Circuit Jtidge, and BUTLER and WALES, 
District Judges. 

ACHESON, Circuit Judge. After a tliorough examination of this 
record, we fail to discover any ground for disturbing tlie decree 
dismissing the bill of complaint. We ail concur in the conclusions 
of the circuit court, and in the reasons therefor expressed in its 
opinion. That opinion is so full and satisfactory that any further 
discussion of the case is needless. We therefore adopt the opinion 
of the court below as our own, and upon it we afflrm the decree. 
Decree afiirmed. 



PETER WHITB SANITAEY CO. T. N. O. NELSON MANDF'G 00. 
(Circuit Court, E. D. Missouri. B. D. April 14. 1894.) 

This was a suit in equity by the Peter White Sanitary Company 
against the N. O. Nelson Manufacturing Company for infringement 
of three patents granted to Peter White for inventions relating to 
tank water-closets. The patents were No. 354,285, dated Decem- 
ber 14, 1886; 363,566, dated May 24, 1877; and No. 425,921, dated 
April 15, 1890. 

C. H. Krum, for complainant 

F. P. Fish, W. K Richardson, and B. P. Rex, for défendant 

THAYER, District Judge. After due considération of this case 
the court is of the opinion that the only novel feature of construc- 
tion disclosed by White's flrst and second patents, Nos. 354,285 and 
363,566, consists in the respective devices shown in those patents 
for discharging the air from the chamber of the float-valve into 
the surrounding water in the tank in lieu of discharging it, as in 
the older tank-valve patented by Scott, into the atmosphère, through 
a pipe leading to the surface of the water. Barring this one fea- 
ture, White's flrst and second patents were destitute of patentable 
novelty in view of the prior art. The évidence does not satisfy 
the court that the défendant has either made or sold tank- valves 
which embody the novel feature aforesaid of White's tank- valve; 
therefore it is not guilty of an infringement of either his flrst or 
his second patent. It is conceded by counsel that the proof does 
not show an infringement of White's third patent, No. 425,921. A 
decree must accordingly be entered for the défendant, dismissing 
the complainant's bill. 



McCLERT V. BAKER et aL 

(Circuit Court of Appeais, Seventh Circuit October 1, 1894.) 

No. 133. 

Patehts por Inventions— Novelty— Okdkk Holder. 

r^etters patent No. 273,301, Issued March 6, 1883, to Jamee B. McCIery 
and Edward C. Page, for an order holder, consisting of four rigid boards, 



842 FEDERAL BBPpETER, Vol. 63. 

cppnjMîtqa by pliable hinges, aad a stiff steel çlamp, pressed tlghtly orer 
the bàck of the cover, so that thés hblder wUl hold a single sheet of paper, 
are vold for want of novelty. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Suit by James B. McClery against George E. Baker, William A. 
Vawter, and Frank M. Vawter to restrain the alleged infringement 
of a patent. Défendants ototained a decree. Oomplainant appeals. 

John H. Whipple, for appellant 

Munday, Evarts & Adcbck (John W. Munday, of counsel), for ap- 
pellees. 

Before JENKINS, Circuit Judge, and BUNN, District Judge. 

BUNN, District Judge. This suit is for the infringement of letters 
patent No. 273,301, issued March 6, 1883, to the oomplainant and 
one Page, who transferred his interest to the complainant. The 
claim of the patent is: 

"An order bolder, consisting of , four rlgid boards, connected by three pliable 
conaeçtions , oy, hluges, and a çlamp, adapted to fit over the outside of the 
central -bcjards wheh folded together." 

The decisidn of the circuit court dismissing the bill, though brief , 
covers the whole case. The court says : 

"In View, of 'Slmilar devices iu corn mon use for similar purposes before this 
patent was applled for, It Is impossible to find in this claim such novelty as 
is necessary to constltute invention, and the bill must be dlsmissed for want 
of equity." 

This cQurt has corne to the same conclusion, and it may be un- 
necessary to add anything to this brief opinion of the circuit court. 
It seems quite apparent, on lookipg into the testimony and ex- 
hibits, that substantially the same device has been patented over 
and over again, and in use for varions purposes for nearly a gén- 
ération. Kiere are but two points in which this patent seems to 
differ at ail from several patents of prior dates, introduced in évi- 
dence. The Boain différence is in the method of pressing the papers 
or other things to be held between the boards used for covers so 
as to prevent their falling ont until released for use. The com- 
plainant uses a steel clamp, five or six inches long, and slightly 
flexible, which is pressed tightly over the back of the cover. In 
the varions other patents other devices are used, but ail serving 
the same purpose of holding the sheets of paper, or photographs, 
pictures, hàndkerchiefs, or other things, by means of friction, until 
the owner chooses to release them. In the Keech patent, which v?as 
prior to that in suit, being issued in 1872, the clamp is composed of 
two elastic bands, one at the top and the other at the bottom of 
the cover, passed over the adjacent ends of the two middle pièces 
so as to drkw them together. In the Archer patent, issued in 1876, 
there are the same four stiff covers united by flexible material, 
which makes the joints flexible, as in complainant's patent and in 
several othera. For the purpose of clasping the covers together, 
screws are i,nserted through the middle pièces, with nuts which 
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screw down over the covers, pressing them together; the slieets of 
paper where they would oome against the screws being notched at 
their edges. The papers are held between the covers by means of 
friction applied in this manner instead of by a clamp. In the 
Covert patent, issued in 1869, there are the same stifE boards, con- 
nected by flexible material, and maMng the same flexible joints as 
in the complainant's device, The paper or papers are inserted be- 
tween the covers and held by means of a "rivet," as it is called in 
the patent, but which, in fact, is very similar to other paper fasten- 
ers in common use. This is passed through the two middle pièces 
of the cover and through the papers lying between, and the ends 
turned over and pressed down to hold them. The Billings patent, 
issued in 1867, was an invention of an automatic blotter, arrangea 
in book form. for oonvenient use upon a table or desk; and the in^ 
vention consisted in the combination of the covers, the blotting 
paper, and a spring, or its équivalent, used to bring the paper and 
blotter together. But the" spring, instead of holding the covers 
together, holds them apart. The covers, being lined with blotting 
paper, are held open for convenience for the insertion of other writ- 
ten sheets to take up the superfluous ink. The device is very similar 
to the complainant's, except that the action is of an opposite charac- 
ter, the spring pressing the sheets apart instead of together, but 
it would apparently require only a very ordinary degree of mechan- 
ical skill to change the device into that of the complainant's. And 
so with several other patents. The principal and only material 
différence is in the manner of pressing the boards together to hold 
the papers. In the Eastman patent, issued in 1876, there is a 
spring clamp which squeezes the covers together to hold the sheets, 
much like complainant's, though différent in form. The one which 
the défendant is using varies from that of the complainant's no 
more in principle than many of the devices shown in the previo^s 
patenta He presses his covers together by a steel-wire spring 
extending the entire length of the back, constituting the middle 
boards. If this is substantially the complainant's device, — as 
no doubt it is, — it is scarcely any more so than those of the other 
previous patents referred to. The différence is merely a mechanical 
one, involving no invention. Any ordinary mechanic, or a person 
of common sensé not a mechanic, and without the inventive faculty, 
would be fully equal to suggesting the change, They are ail very 
old devices, and it is a mère question of which opérâtes most con- 
veniently. 

The language of the United States suprême court in Atlantic 
Works V. Brady, 107 U, S. 192, 2 Sup. Ct 225, seems applicable to 
this case. 

"ïhe design of the patent law Is to reward those who make some substan- 
tlal dlscovery or Invention which adds to our knowledge and makes a stçp 
in advance in the useful arts. Such inventors are worthy of ail favor. It 
was never the objeet of those laws to grant a monopoly for every trifling 
device, every shadow of a shade of an idea which would naturally and 
spontaneously oceur to any skilled mechanic or operator in the ordinary 
progress of manufactures. Such an indiscrimlnate création of exclusive 
privilèges tends rather to obstruct than to stlmulate invention." 
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The other différence between the complainanf s device and those 
of ppevious patents relates solely to the particular use to which it 
is put Much stress is laid upon the fact that it is the only order 
holder eo nomine, and is intended to hold but one order, either on 
a single sheet or on several, and that it has introduced a better 
System of booklieeping. This claim is founded upon the following 
statement in the patent: 

"The holder la not intended to hold a volume, but only a single order at 
a tlme, on one or more, but not a great many, sheets of paper. The order 
is put in either by taking off the clasp, which can readlly be detached from 
the cover, and replaclng It when the order is in, or by pressing the backs 
together on a small fulcrum placed temporarily on the rear edge of the 
clasp." 

It is apparent from the testimony and exhibits that one of the 
différences between complainant's device and the ones previously 
in use is that the latter hâve a much greater degree of adjustability. 
The complainant's rather stiff steel clamp in a single pièce seems 
well adapted to holding a single sheet" or any small number of 
sheets between the covers. From the sample in évidence it would 
appear that it is well adapted to hold, say, from one to ten sheets 
of paper of ordinary thiçkness, but not much more, though, of course, 
it would only require a thicker clamp to give the boards a greater 
capacity, in which case it could not bie used for a single sheet. The 
other devices seem better adapted to holding a greater volume of 
sheets, having a wider adjustability. The only limit on the screw 
device is the length of scfew, which may be longer or shorter, and 
so with the ordinary paper-holder device. The elastic clamp made 
of silk ribbon also admits of a high degree of adjustability, but 
after a time loses its holding power. But while thèse previotis 
devices seem better adapted to holding a larger volume of paper, 
it is difflcult to see why they are not as well, or nearly as well, 
adapted to holding a smaller volume, or even a single sheet. And 
what invention is there, when so many devices are in existence 
adapted to hold many sheets of paper, in making another to hold 
fewer sheets, or a single sheet? If this constituted a material 
différence amounting to invention, it would be difflcult to find 
any infringement in the case, because the defendant's device in this 
particular of adjustability is more like the former devices; the 
steel-wire spring clasping the back of the covers being much more 
elastic and thérefore better adapted to holding a large number of 
sheets than the complainant's device. We cannot think that thèse 
slight différences suggest any invention, being such as any ordi- 
nary mechanic, or any person not given to invention, would readlly 
suggest. Nor does it constltute invention, when so many devices 
are in use for holding sheets of music, photographs, pictures, and 
sheets of paper generally, to make another, operating upon similar 
principles, f Or the particular purpose of holding commercial orders. 
Any device that will hold another sheet of paper will hold an order. 
The decree of the circuit court dismissing the bill of complaint is 
afflrmed. 
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HOMER RAMSDBLL TRANSP. CO. V. COMPAGNIE GBNBRA-LB 
TRANSATLANTIQUE. 

(Circuit Court, S. D. New York. May, 1894.) 

1. PiiiOTS— Négligence— Knowledge ot' Currents. 

Delay of the pUot of a steamship in reversing to avoid évident danger 
from her failure to maneuver in tlie usual manner, caused by an under- 
current, is négligence, not mère error of judgment, although ne may hâve 
supposed that the interruption of her movement was only temporary, for he 
is chargeable with knowledge of the currents. 

8. ShIPPING— LiABILITT FOR TOBT — NEGLIGENCE — StEAMSHIP LEAVING NbW 

York. 

An océan steamship is not négligent In backlng out from her dock at 
New York to go out on the ebb tide, with only one tug to asslst her in tupn- 
ing in the river, where the tug is a jwwerful one, and its use is contlnued 
as long as practjcable, as this can be done safely, with proper care, and It 
is customary to employ but one tug for the puriwse. 
8. Samb— DcTT OF Masteb of Vessbl in Charge of Pilot. 

While the navigation of a steamship is under control of a pilot, her 
master is not in fault for falling to interpose his authorlty to stop her in 
order to avold danger from her failure to maneuver as usual, caused by 
an imdercurrent, where he suggests such danger to the pilot, and the 
pilot thinks It may be avoided without stopping; the case not being one 
of extrême péril or of incompetency on the part of the pilot. 

4. PiLOTS— COMPULSORT PILOTAGE. 

The New. York pilot law, giving the outward pilotage of a foreign shlp 
to the pilot who brought her in, or, In case of objection, to another assigned 
by the commlssioners of pUots, and subjecting the master and owner to 
penalties in case of refusai, and maMng refusai by the master a mlsde- 
meanor, is compulsory. 
6. Admiealtt JuRisDioTioN— Damage to Pibb by Vessel. 

Admiralty has no jurisdiction of a suit against either a vessel or her 
owner for damage to a pier by the vessel striking it, such injury not beIng 
a maritime tort 

6. SHIPPING — LiABILITT FOB TORT— NEGLIGENCE OF COMPULSORT PiLOT. 

A shipowner is not llable at common law for damages caused by négli- 
gence of a pilot compulsorily employed. 

This was an action by the Homer Ramsdell Transportation C!om- 
pany against the Compagnie Générale Transatlantique, owner of 
the steamship La Bretagne, for damages to a pier, tried before a 
référée. 

Enoch L. Fancher and William H. Harris, for plaintiff. 
Jones & Govin (Edward K. Jones, of counsel), for défendant. 

WM. G-. CHOATE, Keferee. This is an action at common law against 
the owner of the steamship La Bretagne for damages caused to the 
plaintifl's pier No. 42 North river, under the foUowing circumstan- 
ces: The La Bretagne was lying at her dock, No. 42 North river, 
on the lOth December, 1892. About five minutes after 8 o'clock in 
the morning, the tide being about the last of the ebb, the La Bretagne 
w^as backed out of her slip in order to start on her voyage to Havre. 
She was in charge of a Sandy Hook pilot. The tide being ebb, her 
wheel was put hard a-port, and she was backed towards the west 
side of the river as far as it is usual or safe to bring her. A tug was 
-employed to push her stern up stream, and her engines were started 
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full gjeed ahead. She began to turn down the river, but, when she 
had'rèàfeSfed 'aboiit the middle ofthë river, it was observed by tlie 
master and pilot, who were together on the bridge, that slie liad 
ceased to turn. Tlie master and pilot were in consultation, and the 
master suggested that it might be better to stop her. The pilot, 
howeier, thought that she had still room to turn in the river, and 
did not immediçitely give the order to slow or stop; but, after she 
had nin a short distance further, he gave the necessary orders to 
slow, stop, aà^ back at full speed, but, in spite of thèse précautions, 
she ran into the plaintiff's pier, striking ît with her bow at an angle 
of 45 degj^eés, ioïiae 20 feet or more from the end on the north 
side, and inflicted considérable damage. 

It is claimed on the part of the défendant that there was no 
négligence in the maiiagement of the steamer on the part either of 
the master or the pîîot, but, at most, an error of judgment, for the 
conséquences of which no action would lie. I think, however, that 
it is clear that the pilot was négligent. The cause of the arrest of 
the turning of the steamer was probably au undercurrent of the 
new flobd tide gtrîking her bottom. It was or shoiild hâve been évi- 
dent i:o Mm, before he gave the order to reversé, that there was 
great danger of her running into the pier. He is chargeable with 
knowledge of the tides and currents, and cannot claim as a pilot 
to hâve bëensurprised at the action Of the ship. He seems to hâve 
supposed that the failure of tte shipto turn to starboard was 
temporary, and would be présently overcome. In this he took too 
great a risk, and should hâve given the order to reverse sooner 
than he did, and thereby the accident l*ôuld hâve been avoided. 

It js clàitùed oh the pàrt'of tiie plàiiitiff that there was négligence 
in going ont upon the ebb tide; also, in not employing two tugs 
instead of one to turn the stern of the ship up stream, and in not 
continuing the use of the tug which was employed longer in that 
service. It was shown, however, that the tug employed was a pow- 
erful, tug; that it was customary to employ one tug, and not two, 
fpr this purpose; and that the tug so employed pushed against 
the stern as long as it w?is practicable to do so after the engines 
of the ship were started forward, and that it was necessary to start 
the engines forward to prevent her striking on the other side of 
the river. It was also prbved that steamers backed out and turned 
in the river upon the ebb tide, and that with proper care on the 
part of the pilot this eau safely be done. Thèse allégations of fault, 
therefore, àppear to me tô be groundless. 

The next question is whether there was any fault on the part of 
the master in not interposing his authority to control the action 
of "the pilot, and to insist that he should stop the ship or back her 
sdoner than she was stoppèd and backed. There seems to be no 
ddubt of the authority of the mastei^în an extrême case to super- 
séde thé authority of the pilot, and to take charge of the ship 
himself, where it is necessary for thé safety of the ship or the 
avoidance. of imminent dâûget. The cases, however, ail agrée that 
ît ïnust be an extrême da^ of obvious danger, or incapacity on the 
part of the pilot, to atfitiorizésuch interférence. As regards the 
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navigation of the ship, she is under the exclusive control of the 
pilot; and, even while the master believes that the action of the 
pilot is indiscreet or involves danger, it does not follow that he 
should interfère with the navigation. He may do his whole duty 
by pointing ont what he conçoives to be the danger, and leaving 
the responsibility where it is, upon the pilot. 
In the case of The Maria, 1 W. Rob. Adm. 110, Dr. Lushington 



"It would be a most dangerous doctrine to hold, except under most extraor- 
dinary circumstances, that the master could be justified In interferlng with the 
pilot in his proper vocation. If thé two authorities coTild so clash, the danger 
would be materially augmented, and the interests of the owners, whlch are 
now protected both by the gênerai principles of law and spécifie enactmetits 
from liability for the acts of the pilot, would be most severely prejudiced. ' It 
is the duty of the master to observe the conduct of the pilot, and in the case 
of palpable incompetency, whether arising from intoxication or Ignorance or 
any other cause, to interpose his authority for the préservation of the prop- 
erty of his employer»." 

So in The Lochlibo, 3 W. Rob. Adm. 329, the same learned judge 

says: 

"I should never go to the length of saying that the mère suggestlng to the 
pilot on the part of the' master to talie in this sail, or otherwise to keep as 
near the South Sand light, and vice versa, or to bring the ship up, was 'inter- 
ferlng,' in the légal acceptation of the term, with the duties of the pilot. Illé- 
gal Interférence is of a différent description. If, for example, in this case, 
the boatswain had called out to the man below to starboard the helm, or if the 
master had called out to port the helm, it would be interférence; but it would 
not be Interférence to consult the pilot, or to suggest to him that the measùres 
pursued were not proper, or that other measures would in aU probablUty be 
attended with greater success." 

In the case of Camp v. The Marcellns, 1 Cliff. 491, Fed. Cas. No. 
2,347, Mr. Justice Clifford says: 

"Whlle on board, the pilot, in the absence of the master, has the exclusive 
control and direction of the navigation of the vessel; but if the master is 
présent, the power of the pilot does not ao far supersede the authority of the 
master that the latter may not, in case of obvions and certain disability or 
gross ignorance and palpable and Imminent danger or mistake, disobey his 
orders, and interfère for the protection of the ship and lives of those on board. 
Divlded aurthorlty in a ship with référence to the same subject-matter is cer- 
tainly not to be encouraged, and can never be justified or tolerated except in 
case of urgent and extrême necessity. While standing by and wltnessing a 
self-evident mistake, manifestly and immlnently endangerlng the ship and 
certain to cause a collision, the master should not remain silent, but might 
weU Interpose, so far at least as to point out the error and suggest the proper 
oorrective." 

In the présent case the master did his full duty in suggesting 
to the pilot the danger of proceeding, but, in answer to his remon- 
strance, the pilot explained that he thought the ship would corne 
round. His knowledge, or supposed knowledge, of the tides and 
currents, and their effects upon the ship, is or should be far superior 
to that of the master. It is on account of this superior knowledge 
that the ship is obliged to employ the pilot, and I think it is clear 
that this case does not corne within that class of cases of extrême 
péril or incompetency in which the master is justified or it be- 
comes his duty to take the management and navigation of the ship 
out of the hands of the pilot. 
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The next question is whether the owner of a ship is liable at com- 
mon law for damages occasioned bj the négligence of a pilot com- 
pulsorjly etnployed. 

There is no doubt in this case that the law of New York compels 
the ship to employ a pilot appointed by the state. By the New 
York pilot law, a foreign ship, when inward bound, is obliged to 
take the first pilot that offers his services. While the masters of 
certain vessels may be licensed to pilot their own vessels, it is pro- 
vided in the statute that ail vessels from foreign ports shall take a 
licensed piloti or, in caseof refusai, pay full pilotage; and it is fur- 
tber provided that any person not holding a license who pilots a 
vessel in or ont of the harbor Of New York shall be held guilty 
of a misdemeanor, and any one employing a person not holding 
a license to pilot a vessel shall forfeit and pay the sum of $100. The 
provision with regard to outward pilotage is that the pilot who 
brought in the ship has the right, by himself or one of his boat's 
Company, to take her ont, uniess he has been complained of for mis- 
conduct, subject, howèver, to the right of the shipowner to object to 
this particular pilot, in which case the commissioners of pilots 
shall assign another pilot from the same boat's company to take 
the ship ont. 3 Bev. St. (7th Ed.) pp. 2017, 2019, 2020. If the ship- 
owner were at liberty to sélect a pilot ont of a class of pilots 
licensed by the state, it conld not be held that the shipowner was 
compelled to take the particular pilot employed. But the right to 
object to one particular pilot cértainly does not make the appoint- 
ment of another selected by the commissioners from the same 
boat's crew a voluntary appointment by the owner of the vessel 
of such substituted pilot. 

In the case of The China, 7 Wall. 53, the majority of the court 
held that the New York statutes created a system of compulse ry 
pilotage. Both the master and the owner are subjected to penalties 
besides their liability to pay full pilotage in case of their refusai ; 
and, as to the master, such refusai is expressly made a misde- 
meanor. It seems to me there can be no question that the pilotage 
is compulsory. 

The plaintifl has proceeded by a common-law action. He could 
not do otherwise, because the tort for which he proceeds is not 
a marine tort, not being consummated on navigable water. The 
pier injured is part of the land. The Plymouth, 3 Wall. 20; The 
Maud Webster, 8 Ben. .547, Fed. Cas. No. 9,302; The Neil Cochran, 
1 Brown, Adm. 162, Fed. Cas. No. 10,087; The Ottawa, 1 Brown, Adm. 
856, Fed. Cas. No. 10,616; The M. E. Brazos, 10 Ben. 437, Fed. Cas. 
No. 9,898. The admiralty, on the foregoing authorities, would hâve 
had no jurisdiÈtion to entertain the suit for the damage doue to this 
pier, either a,gainst the vessel or against her owner. The question 
involved, thëfefore, is onè strictly of liability at common law. 

In Englàhd it is settled, after a good deal of discussion, that inde- 
péhdently of the statutes regulating pilotage, and which exempt the 
owner from liability, the owner of a vessel cannot be held at common 
law personally liable for the négligence of a pilot whom the vessel 
is compelléâ to employ, for the reàson that the ground of the lia- 
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bility of the owner for the négligence of those who navigate the 
vessel is based upon the relation between the owner and the parties 
guilty of négligence, — of master and servant, or principal and agent, 
— and that as no such relation exista between the owner and the 
pilot, who is imposed upon him by the superior authority of the 
state, the reason for the liability in case of a master or crew ap- 
pointed by the owner ceases. The English courts, however, hold 
that if the master or crew co-operate in any way in the négligent 
act of the pilot, or the damage is caused by their disobedience of 
hîs orders, the owner is liable. To exempt the owner, the fault must 
be that of the pilot alone. The principal English cases are the fol- 
lowing: The Maria, 1 W. Eob. Adm. 102; The Protector, Id. 54; 
The Agricola, 2 W. Eob. Adm. 19; The Neptune Second, 1 Dod. 467; 
The Christiana, 7 Moore, P. C. 171; The Girolamo, 3 Hagg. Adm. 
169; Bennet v. Moita, 7 Taunt. 258; Attorney General v. Case, 3 
Price, 303; The Annapolis, Lush. 312; Carruthers v. Sydebotham, 
4 Manie & S. 77; The Halley, L. R. 2 Adm. & Ecc. 3, L. R. 2 P. C. 201. 
And the raie so established is quite in accordance with the gênerai 
principle of the law of master and servant, or principal and agent, 
which holds one person liable for the tortious act of another only 
where the person committing the wrong is employed by the person 
sought to be held. 

The mère fact that the person sought to be held dérives some 
beneflt in an indirect way from the act done is not enough if the 
person committing the wrong is employed by another party exercis- 
ing an independent employment. Thus, a party hiring a carriage 
of a livery stable keeper is not liable for the négligence of the 
driver, and a butcher employing a licensed drover to lead a buUock 
through a city is not liable for the négligence of the servant of the 
drover, and a railroad company is not liable for the négligent act 
of the servant of the contractor who builds the road. Laugher v. 
Pointer, 5 Barn. & 0. 547; Millîgan v. Wedge, 12 Adol. & E. 737; 
Eeedie v. Eailway Ce, 4 Exch. 244, 

In this country the question of the liability of the owner of a ship 
for the act of a compulsory pilot has received considérable discus- 
sion, but there appear to be only two cases in which the point has 
been directiy decided that the owner is liable in personam in such 
case. Thèse are the cases of Bussy r. Donaldson, 4 Dali. 206, by the 
suprême court of Pennsylvania, decided in 1800, and Williamson v. 
Price, 4 Mart. (N. S.) 399, decided in 1826, by the suprême court of 
Louisîana. There are dicta, however, to the same etïect in other 
cases in this country, and especially in the case of The China, supra, 
where Mr. Justice Swayne, delivering the opinion of the court, dis- 
approves of the rule of the English cases, and cites with approval the 
case of Bussy v. Donaldson. The case of The China, however, was 
the case of proceeding in rem against the vessel for damages from a 
collision caused by the fault of the pilot, and the décision stands 
upon a ground whoUy independent of the personal liability of the 
owners. As the court says in that case: 

"The maritime law as to the position and powors of the master, and the re- 
sponsibUity of the vessel, Is not derived from tUe civil law of master and serv- 
V. 63 F. no. 6— 54 
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,aut, npr from the common law; it had Its source in the commercial usages and 
Jurl^p^n^aeope of the middie âges. * * * According t» the adiûirœlty law, 
thé' éctUîilO» Impresses upon the wrongdoing vessél a maritime lien. This 
thé TeéSôl cîilrries with It into ■whosesoever hands It may Come. It is inchoate 
:àt ib» moment of the wrong, and must be perfected by subséquent proceed- 
Ings." 

On the question of the liability of the vessel, the case of The 
China has been foUowed by the same court in the case of The 
Merrimac, 14 Wall. 199, which was not, however, a case of com- 
pulsory pilotage, like the case of The China. 

The opinion in the case of Bussy v. Donaldson, 4 Dali. 206, by 
Shippen^ 0. J., shows that the point was taken before the court that 
the owner vas not liable for the reason that the pilot was not the 
servant of the owner, but the offtcer of the state. The court says 
of this poi;nt : 

"Tlie distinction is rather plausible ttian solid. The législative régulations 
were not iîitiended to alter or obllterate the prinoiples of. law by which the 
•owner of a vessel was previously resppnsible for the conduct of the pUot, but 
to secureln favor of every person (stèangers as well as résidents) trading to 
-our port BjClassof experlenced, skillful, aad honest mariners to navigate their 
vessels ^fe up the bay and river Delaware. The mer© right of choice, Indeed, 
Is one, bui riot the only, reason why the law in gênerai inakes the master Uable 
for the acts of his servant; and, in màny cases where thé responsibility is al- 
lowed to exist, the servant may not In f act be the choice of the master. For 
Instance, If the captain of a merchaiit<istessel dies on the voyage, the mate be- 
comes çflptain, and the owner is liable for his acts, though the owner did not 
hlre hiin origlnally, nor expressly ohoose hlm to succeed tbe captain. The rea- 
son la plàltii He 18 in the actual service of the owner, placed there, as it were, 
by the act of ' God. And so, in the casé under considération, the pilot was in 
the actuai service pf the owner of the shlp, though placed in that service by 
the providént act of the leglslatiure. The gênerai ruie of law, then, entltles the 
plaintifC to recover; and we hâve heard of no authorlty— we can recoUect none 
—that ^stinguishes the case of a pUot from those numerous cases on which the 
gênerai rUle la founded." 

Smith and Brackehridge, JJ., conçurred. 

The reasons given for the rule seem to dépend more upon con- 
sidérations of conTeniençe than upon strict légal principle. If the 
eflect of the législative régulation was to tàke the ship out of the 
handa of her owner, and put her in the hands of a public offtcer, there 
seems to be no principle of law under which the owner could be re- 
sponsible for the négligence of such public offlcer, even if the légis- 
lative àct did not express any intention to alter or obliterate what 
would otherwise hâve been the responsibility of the owner for the 
act of the pUot; that is, for the act of a pilot appointed by the 
owner. Of the many cases said to exist of responsibility for the act 
of another, though soch other was not the choice or appointée of the 
person held liable, the Illustration is not a f ortunate one. In case of 
the death. of the captain, the mate becomes captain, with the con- 
sent and by the authority of the owner; and, whether appointed by 
the owner himself or by the captain, he is appointed by the act of 
the owner, or by his authority, and it is a part of his understood duty 
by the maritime law to take command of the vessel in case of the 
death of thç captain^ 8o as to the circvimstance that the voyage is for 
the benefit of the owner, and that the pilot is in his actual service. 
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in the sensé that he is working towards the completion of the voy- 
age upon which the ship is sent by the owner, the same argument 
would hold with référence to the passenger in the livery stable 
carriage, and would impose a responsibility for the drover's servant 
upon the owner of the bullock, and, indeed, would impose responsi- 
bility upon the owner of a ship for the négligent act of the master 
or crew employed by the charterer. 

The law is well settled that if the terms of the charter party are 
such as to amount to a démise of the ship, putting her out of the 
control and possession of the owners, and under the control and into 
the possession of the charterers, who appoint the master and crew, 
the owners are not responsible for the négligent acts of the master 
and crew, whether to persons contracting with the master as ship- 
pers of cargo, or to outside parties injured by négligent navigation, 
except, perhaps, as to the former, who may be ignorant of the terms 
of the charter party and who contract with the master, believing 
him to be the servant of the owners. The test of liability of the 
owner in such cases is whether the master and crew were his serv- 
ants or not. Fenton v. Steam Packet Co., 8 Adol. & E. 835. For a 
very fuU and careful statement of this doctrine and the authorities, 
see Abb. Shipp. (12th Ed.) pp. 57-70. And yet in ail such cases 
the ship is liable for négligent navigation in the admiralty in rem 
(The Ticonderoga, Swab. 215; The Tasmania, 13 Prob. Div. 110; The 
Lemington, 2 Asp. Mar. Law Cas. [N. S.] 475) ; and the only limitation 
of this liability in rem which thèse cases suggest is that the liability 
of the ship in rem ceases where she is navigated, and the injury is 
done by some one not deriving his authority to navlgate her from the 
owners; that is, if a ship is sent to sea without the owner's consent 
or tortiously, she may not be bound in rem. 

The analogy of the non-liability of the owners of a ship under 
charter, and therefore out of control of the owners, and navigated, 
not by their servants, but by the servants of other persons, certainly 
supports strongly the défense in this case. 

Since the case of Bussy v. Donaldson, the true ground and limit 
of the liability of the master or principal for the négligence of the 
servant or agent has been very carefully considered both in England 
and in this country, and, unless an exception is made with regard to 
a vessel and the owners of vessels, the case of Bussy v. Donaldson 
is out of harmony with the law of master and servant, and principal 
and agent, as now held. The argument of convenience with regard 
to the remedy is, indeed, made a reason for this exceptional liability 
in the case of Williamson v. Price, 4 Mart. (N. S.) 399. I think both in 
that case and in the case of Bussy v. Donaldson the court assumed 
that the pilotage was compulsory. The Louisiana case is decided 
largely upon the authority of Bussy v. Donaldson and the case of The 
Neptune Second, 1 Dod. 467, which latter case was afterwards over- 
ruled. The court refers to the case of Fletcher v. Braddick, 5 Bos. & P. 
182, as sustaining the rule. That was a case of a vessel chartered by 
the défendant to the govemment, and having on board a naval 
officer, who had in gênerai the command of the ship, but the master 
and crew were appointed by the owner. It seems, however, that 
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that case is rather an authorlty against the liabUity în case of com- 
pulsory pilotage, because the damage being caused by fault of navi- 
gation, the owner was held Ifable, but the court intitnated that, if 
it had been caused by the fault of the naval offlcer, he might not be 
liàble. 

The argument of convenience is thus stated by the suprême court 
of Louisiana: 

"It seems hard, on the one slde, that whlle neœssity, and In many places 
the law, compels to place a vessel undèr the absolute command of a pilot, his 
misconduct should subject to damages the owner of thé shlp, on whom he Is, 
It may be sald, forced; but, on the other hand, pllots are very seldom persons 
able to coinpensate the owner of a vessel run foui of. The owner of a vessel 
by whom thè damage Is done receivlng the benefit of the voyage, it has been 
judged he should indemnlfy persons injured by his vessel while employed for 
hls benefit" 

This argument from convenience, as a reason for holding the 
owner lîable, is stated by the court in the case of The China thus: 

"The inâxim of the civil law 'sic utere tuo ut non laedas alienum' may, how- 
ever, be fltly applied in such cases as the one before us. The remedy of the 
damaged vessel, if conflned to the culpable pilot, would frequently be a mère 
delusion. He would often be unable to respond by payment, especially if the 
amount recovered were large. Thus, where the injury was the greatest, there 
would be the greatest danger of a f allure of justice." 

The same reason is stated by Parker, C. J., in the case of Yates 
V. Brown, 8 Pick. 22. But that was not a case of compulsory 
pilotage. 

The argument from convenience, or a désire to secure to the party 
injured a remedy against the person who can respond in damages, 
which it is assumed a pilot ordinarily cannot do, may hâve had its 
legitimate influence in establishing the rule of maritime law mak- 
ing the vessel liable for ail torts committed by her, at least where 
she is navigated with the consent of, or under authority derived 
from, the owners. She goes from port to port; and, if she were not 
herself held responsible in the maritime courts of the world for 
her torts, persons injured thereby would for the most part be 
remediless; and this may hâve been the reason for the rule making 
her liable, — a rule of so great antiquity that the time and manner 
of its origin are lost in the past, but so wholesome that it stands 
undisturbed to this day wherever the maritime law is administered. 
It is not necessary to inquire whether the décision in the case of 
The China was a correct application of this principle according to 
the gênerai maritime law. It must be assumed that that décision 
is at présent the established law of our courts of admiralty so far as 
relates to the liability of the vessel in rem. But such an argument 
from contenience has no place in determining the question of a 
common-law liability of the owner, which rests upon ruies of law 
governing the responsibility of the master for the acts of the 
servant or the principal for the acts of the agent. That the lia- 
bility in persouam of the owner does stand upon this principle, in this 
country as wpll as in En^and, appears by the case of Sturgis v. Boyer, 
24 How. 123, ia which it was held that a vessel employing a tug to 
move her from place to place is not liable for the fault or négligence 
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of the master and crew of the tug who are employed by the owners 
of the tug. Mr. Justice Clifford there says: 

"Unless the owner and the person or persons ia charge of the vessel in some 
way sustain towards each other the relation o£ principal and agent, the In- 
jured party cannot hâve his remedy agalnst the collldlng yessel. By em- 
ploylng a tug to transport their vessel from one point to another, the owners 
of the tow do not necessarlly constitute the master and crew of the tug their 
agents in performing the service. They nelther appoint the master of the tug 
nor ship the crew, nor can they displace either the one or the other. Their 
contract for the service, even though It was negotiated with the master, is, 
in légal contemplation, made wlth the owners of the vessel, and the master of 
the tug, notwithstanding the contract was negotiated with hlm, continues 
to be the agent of the owners of his own vessel, and they are responsible 
for his acts in her navigation." 

In that case the court follows and approves the case of Sproul v. 
Hemmingway, 14 Pick. 1, in which Chief Justice Shaw discussea 
the question at considérable length of the ground of liability of the 
owner of a vessel at common law for the négligence of the master 
and crew of a tug employed to tow her; and the liability was de- 
nied, on the ground that the master and crew, who were guilty of 
négligence, were not the servants of the owner of the ship. 

While the English courts hâve reached a différent conclusion from 
the suprême court as to the liability of the tow and her owner for 
the négligence of those in charge of the tug, yet it is upon grounds 
wh^ch do not conflict with the principle of the liability of the master 
for the acts of a servant. That différence is carefully pointed out 
by Judge Lowell in the case of The Belknap, 2 Low. 281, Fed. Cas. 
No. 1,244 The English courts hâve taken a différent view of the 
relation between the owner of the ship and those managing the 
tug. The latter are held to be the servants of the former, The 
owner of the vessel is held responsible as a master for the acts of his 
servant, under the doctrine of "respondeat superior." The Belknap, 
Id. It is not pertinent to the présent inquiry whether in Sturgis v. 
Boyer, which was a suit in rem, it was rightfully assumed by the 
court that the vessel was not liable if the owners would not be liable 
in personam, or whether that case can be reconciled with the later 
case of The China, in respect to the liability of the vessel. 

The case of Smith v. The Créole, 2 Wall. Jr. 485, Fed. Cas. No. 
13,033, was a libel in rem against the ressel in admiralty. So, also, 
was the case of The Lotty, Olcott, 329, Fed. Cas. No. 8,524. 

The other American cases cited in support of the liability of the 
défendant are clearly distinguishable. 

The case of The Julia M. Hallock, 1 Spr. 539, Fed. Cas. No. 7,579, 
does not appear to be a case of compulsory pilotage. The Massa- 
chusetts pilot law, while requiring a vessel refusing a pilot to pay 
pilotage fées, is not regarded as making pilotage compulsory. The 
Carolus, 2 Curt 69, Fed. Cas. No. 2,424; Camp v, The Marcellus, 1 
Cliff. 481, Fed. Cas. No. 2,347. 

The case of Snell v. Eich, 1 Johns. 305, involved the question of 
the liability of the master while the pilot was on board. As stated 
in the case of The China, the liability of the master does not dé- 
pend upon the rules of the common law, but the rules and usages 



854 Ï1EDEBAL BÉPÔltTÈR, vol. 68. 

of the maritime! laWi It is évident from the opinion of Mr. Justice 
Curtis in the case of Tlie Carolus, Ht supra, that, if the pilotage had 
Ijeen compulsory, he would iaveheld the owner not liable; and 
althbugli this dictum is disapproved by Mr. Justice Gliff or d in the 
case of Camp v. The Marcellus, 1 Oliff. 492, Fed. Cas. No. 2,347, it 
woTîia sëem tp be Vell founded, both on reason and authority. 

The éasè of Yates v. Brown, ut supra, indeed states the général 
proposition that the owners of a vessel which, by collision with an- 
other vessel; has caused damage through the fault or négligence 
of any oné on board, is answerable to the injured party in respect 
of their prôperty, notwithstanding there may be a pilot on board, 
who has entire control and management of the vessel. It is put 
upon the ground of inconvenience. It is doubtful if in that case 
thé pilotage was ùnderstood by the court to be compulsory. In 
the other Massachusetts cases ihe pilotage has been held not com- 
pulsory. Of courée, if the owner accepts a pilot not by compul- 
siori of law, but voluntarily, no distinction can be made between 
the négligent àcts of suph a pilot and a master appointed by the 
owner; but itàpppars to be true of the case last cited, as of many 
others in whièh thé doctrine of a niore convenient and satisfactory 
remedy for thé Ifajured party is u^^d, that the court adopted and 
applied to thé question of the liability of the owner, consciously or 
unconsciously, the principle of thé maritime law which imposes a 
liability upon the vessel, which principle is not strictly or propefly 
applicable where the case has to be determined purely upon the 
principles of the common law. 'the liability of the owner in per- 
sonam by the maritime law has been said to be the same as at 
common law (The Germania, 9 Ben. 356, Fed. Cas. No. 5,360); and I 
firid no cases incbnsistent with this diçtum. 

It is certaiïnly inost unjust to give a remedy against a party who 
is not legally responsible becausé the injured party may hâve an 
inadéquate réimëdy against the party who is legaUy liable; and, with 
the utmost respeèt for the courts which hâve put the liability of the 
owners on thé argtt&ent of convenieiicé, I am unable to f oUow them, 
or to attribute to this circumstance the effeet of making a distinction 
between vessels àrid other chattels as respects the liability of the 
owners for négligence in their use. I think the common law makea 
no such distinction. 

The case of Dénison v. Seymour,. 9 Wend. 1, was the case of a ves- 
sel in charge of a pilOt appointed by the owners, and the question 
before the court related to the liability of the master in such case. 
It has no bea,ring Upon the question involved in the présent case. 

While, thérefdre, it niust be admitted that there is some authority 
and many dicta in favor of holding the owner of a vessel liable 
for the négligence bf a pilot compulsorily imposed upon the vessel, 
I hâve come to thé conclusion that, both upon reason and authority, 
the rule is otherwlse, and that, therefore, the défendant in this case 
is entitled to Judgment. 

The objection that this pier was thîe prôperty Of tlie city, and that 
the city is but a part of the gotef nment of the state, and that it 
was the agent bf the state whose négligent act caused the injury. 
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has no merit as a ground for refusing relief in damages. The argu- 
ment seems to be that the property destroyed was not the prop- 
erty of the plaintiff, but the property ôf the sïate. The action, how- 
erer, is for the injury to the private and individual interest of the 
plaintiff in this property, the fee of which belongs to the public. 
By obtaining a lease from the city, the plaintifiE acquired an inter- 
est which is entirely independent of the property of the state; and 
by the terms of the lease the plaintiff was under obligation to repair 
the pier, and both upon the ground of this obligation, whereby the 
plaintiff has been injured, and also upon the ground of the plaintiff's 
spécial interest in the pier, which is quite independent of that of the 
State or the city, which spécial interest has been damaged by the 
act of the pilot, it would be no obstacle, in my opinion, to the plain- 
tiflf's recovering the damage, if otherwise entitled, that the fee in 
the land is vested in the city, as one of the departments of the state 
government. 

So, also, the défense set up in the answer that the "Harter Act," 
so called, (27 Stat. 445, c. 105), relieves vessels from ail liability for 
the négligent act of the master and crew if the vessel is properly 
manned and equipped for the voyage, cannot be sustained. That 
act is limited to the régulation of the liability of the vessel, her 
owners, and master, to the shipper, and has no application to torts 
committed against other persons or their property, nor do its pro- 
visions seem to be rétroactive. This tort was committed before the 
passage of the act. 

The amount of the damages may, however, be properly determined 
upon this référence, in order that jndgment for the proper amount 
may be finally entered if the court should hold the plaintiiï entitled 
to recover. It is proved that the cost of repairing the plaintiff's 
pier was |13,153.34. Of this amount, $3,460 was paid by the plain- 
tiff on the 15th February, 1893, and the balance on the 15th March, 
1893 ; and interest is to be allowed on those payments from the said 
dates respectively. It is also proved that the plaintiff lost the op 
portunity to rent ont a part of the pier, in conséquence of the dam- 
age, for a period of three mônths. There was a demand for such 
property, and the plaintiff could hâve obtained for it, during the 
period it was thus deprived of its nse, $2,250; and I think the 
plaintiff would be entitled to recover this sum in addition to its ac- 
tnal expenses, with interest from the 15th day of March, 1893, if 
it were entitled to a judgment. 

But, for the reason given above, the défendant is entitled to judg- 
ment, with costs. 
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LATHAM et al. v. HAMILTON & MBRRIMAN 00. 
(Olréuit Court o£ Appeals, Seyentb Circuit October'll, 1894.) 

No. 134. 

COLIilSlÔN BETWEEN StEAM AND BAIL— TUGS— NEGLIGENCE. 

TWo tugs started at the same tlme to go to a schooner In order to tow 
hçr into the harbor. Both tugs approaçhed the schooner at fuU speed, 
and, in attempting to turn so as to catch the towline. one of the tugs 
forced the other so near the schooner that it collided with the schooner. 
Eeld, that botb tugs were gullty of négligence, and were responsible for 
the injury. 50 Fed. 583, reversed 

Appeal from the District Court of the United States for the 
Easteru District of Wisconsin. 

Libel by the Hamilton & Merriman Company against John 
Latham and Thomas H. Smith for damages for a collision. libel- 
ant obtained a decree. 50 Fed. 583. Respondents appeal. 

Max C. Krause, for appellants. 
P. M. Hoyt, for appellee. 

Before WOODS, Circuit Judge, and BUNN, District Judge. 

BUNN, District Judge. This is a case involving the question of 
responsibility for a collision whidh took place between the steam 
tug Jesse Spaulding and the schooner Butcher Boy, occurring 
near Sturgeon Bay canal, on Lake Michigan, on September 29, 1889. 
The contest is between the steam tugs Jesse Spaulding and George 
Nelson. The facts proven or mainly undisputed are thèse: On 
that day thèse two steam tugs, the Jesse Spaulding and George 
Nelson, weré lying moored at the same dock in Sturgeon Bay 
canal, on the north side thereof, and about one-half mile from the 
mouth of the canal where it enters Lake Michigan, the Nelson 
lying just beyond the Spaulding, a few feet further from the 
mouth of the canal. Thèse tugs were both engaged in the same 
business, and were of about equal âize and speed. Some of the 
witnesses testify that the G«orge Nelson was a little f aster boat, 
Charles A. Graves, the master, testifying that his boat could run 
from onefourth to one-half of a mile per hour f aster than the Spaul- 
ding. But the weight of évidence shows that the tugs were of sub- 
stantially the same speed, which was about 13 miles per hour 
each. Early on that morning, between 5 and 6 o'clock, the ofQcers 
of the tugs, both having steam up, sighted at about the same mo- 
ment the schooner Butcher Boy, coming down the lake from a 
southeasterly direction, loaded with lumber, and evidently with 
the purpose of coming into the canal. Thereupon both tugs let 
loose at the same time, and started out of the canal and up the 
lake towards the schooner, to get the tow of the schooner, to take 
her into the canal. There was a dead sea, hardly any wind blow- 
ing, and the schooner, being a sailing vessel, was moving in a north- 
northwesterly direction at a very slow rate, not to exceed one 
mile or a mile and a half an hour. The Spaulding, lying abead 
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of the Nelson, led out down the canal towards thé lake, the Nel- 
son following immediately behind; but the Nelson, from having 
more steam up, or for some reason, gained on the Spaulding, and 
overtook and came alongside of the Spaulding, on her star- 
board side, at the mouth of the canal, or a little after the tngs 
entered the lake; and from that time until they came to a point 
opposite the stern of the schooner, on her port side, and about a 
mile and a half or two miles southeasterly from the mouth 
of the canal, the two tugs kept substantially abreast of each other. 
Some of the witnesses for the Nelson testify that the Nelson 
forged a part of a length ahead of the Spaulding, and kept that 
position until the turn was made, and that the Spaulding was 
enabled to keep its position and maintain the contest of speed by 
keeping in the suction of the Nelson, which the Nelson was unable 
to avoid, because running so near to rocks on its starboard or shore 
side; and the captain of the Spaulding admits that his boat may 
may hâve been in the suction of the Nelson. But, if the Nelsion 
were ahead at ail up to the time they undertook to make the turn 
to come alongside the schooner, it was not more than about one- 
half length. The tugs thus deliberately entered into a oontest, 
each running wide open and at full speed, in order to obtain the 
tow flrst The witnesses ail agrée that this was the purpose of 
each, and that they were both running at full speed, or about 13 
miles per hour. Nor did either tug slacken its speed when comiug 
into the near vicinity of the schooner, and when they undertook 
at the same instant to exécute a movement which should change 
their course from a southeasterly to a north-northwesterly course, 
to come alongside the schooner on her port side, where her tow- 
line was out, ready for the tug that should flrst reach it. When 
the tugs arrived at a point somewhere from 400 to 1,000 feet from 
the schooner, and about opposite or a little beyond her stem, they 
simultaneously turned their wheels a-starboard, in order to turn 
about and come alongside the schooner on the rear or port side, to 
obtain the tow. In endeavoring to exécute this moTement, the 
Nelson, having the outward sweep, fell part of a length behind 
the Spaulding, and, both moving still at full speed, the Spaulding 
headed in an easterly direction, directly towards the schooner, 
and ran into her amidships, and very nearly at right angles, plow- 
ing through about four feet of her timbers, and making a serions 
breach in the vessel. The Nelson, being still on the starboard 
side of the Spaulding, reversed her engine in time to avOid a col- 
lision with the schooner; but the Spaulding, although she reversed 
her engine, did not succeed in avoiding a collision. The Spaul- 
ding took the tow, and hauled the vessel into the canal before she 
had time to flll with water enough to cause her to sink. 

So far the f acts are fully and fairly established by the évidence. 
The principal conflict relates to the questioif^of the controUing 
cause of the collision between the tug Spaulding and the schooner, 
the Spaulding contending that it was caused by the Nelson running 
into the Spaulding on her starboard side, a little back of amid- 
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ships, aiter'tlie turn waa pàrtially toade, and throwing the bow 
ot the Spaulding to the eastward, and thus changing the course 
of that tBg, and that, but for this action of the Nelson, the Spaul- 
ding "would hâve cleared the schoonèr, and avoided the collision. 
The district court took this view, holding that the Spaulding was 
the leadiQg vessel; that it was the business of the Nelson, which 
was the following vessel, to keep out of the way, and that the 
Nelson was alone responsible for the collision. The contention 
of the Nelson is that the Spaulding either could not, considering 
its speed and close proxiniity to the schooner, exécute a turn with- 
out a collision, or that it was so determined upon getting the 
1)ow that it took the risk involved in crowding the Nelson out, 
and preveûtiiïg her f rom coming between itself and the schooner. 
The évidence in support of thèse two contentions is conflicting, 
and it is difficult to say in which way is the prépondérance. But 
we are «f the opinion that, in any view of the case which may be 
taken, both tugs were gullty of a want of proper care and caution 
in the preinisea. We do not think the case should be decided 
upon the principle that it was the duty of the Nelson to keep out of 
the way of the Spaulding, as the leading boat, without regard to 
other rules of navigation. One purpose of ail thèse rules is to pre- 
vent accidents involving property and life. Hère was a col- 
lision imminently dangerous to life, as well as property. It was 
the duty of each beat, in the présence of such danger, to do ail in 
its power to avoid a collision. Neither tug did this. On the con- 
trary, they deliberately entered into a contest which, as conducted, 
was necessarily hazardous, and, for the sinall prize involved, were 
willing to imperil the safety of the property and crew of the 
schooner, and, as the event showed, sacriflced the one to the other. 
The damage being done by the Spaulding, the presumption is 
strong that that tug was responsible, in whole or in part, for the 
result, unless the contrary is clearlyshownbythe weight of évidence, 
which we cannot say is the case. Nor is the court able to say, 
from the évidence, that the Spaulding is to be considered the "lead- 
ing boat," within the meahing of the rule which requires in such 
case thait the following boat must keep out of the way. They 
started from the canal at the same time, and, from the time they 
entered the lakè until they began to make the turn, the: Spaulding 
was not actually in the leàd; and whatever advantage it had, if 
any, was because its course was inside that of the Nelson, or 
nearer the schooner. But out of this fact, on the contrary, the 
owners of the Nelson invoke the rule that, at the time of maldng 
the tnrn, the Spaulding, having the Nelson on the starboard side, 
was required to keep otit of the way. See Eule 19, § 4233, Rev. St. 
We are of opinion that the case should not be decided upon a 
considèratidn of either or both of thèse rules alone, without regard to 
another rule quite as important and controlling, — rthat, in the prés- 
ence of danger, it is the duty of any boat to do ail in its power to 
prevent serious accident to property and life. We cannot say 
from the évidence that the Spaulding was wholly free from the 
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charge of négligence in undertaking to reverse its course in such 
near proximity to the schooner while sailing at such a high rate of 
speed. No doubt, by reversing the engine sooner, and slacking the 
speed, the Spaulding could hâve cleared the schooner; but then, 
in doing so, there was danger of losing the tow by allowing 
the Nelson to come between the Spaulding and the schooner; 
and we are convinced that both tugs voluntarily, not to say reck- 
lessly, took chances of accident in order to succeed in the contest. 
Supposing it to be lawful to enter into such a contest at ail, for the 
sake of so paltry a stake, each had an equal right to enter into it; 
and it must be évident that it was culpable in either to sacrifice 
anything of safety for property and crew to success in the strug- 
gle. We will make a brief référence to the testimony upon either 
side of the contention as to what vyas the controlling cause of the 
collision. 

The libelant's view is fairly presented by the testimony of William 
Marshall, the captain of the Spaulding. He say s his tug was 
aft the schooner 4 to 6 lengths away when he began to make the 
turn. As the tug was about 71 feet long, this would make the dis- 
tance f rom the schooner about 355 feet. That the Nelson was right 
on his starboard side when he put his wheel hard a-starboard, to 
corne around. That, after doing this, he was headed to clear the 
schooner, when he saw the Nelson coming in towards them, headed 
for his after quarter, which she ran into, and swung the stern of 
the Spaulding to port and the bow around to starboard, so that the 
Spaulding ran into the schooner. That, the moment the Nelson 
ran into him, he gave the signal to reverse the engine and back. 
He further explains in regard to the coming together of the 
tugs that "as they dropped together, the Nelson struck the Spaul- 
ding in the quarler aft, swung right together, more of a jar. That, 
of course, the Nelson did not run head on, but got in the suction 
of the Spaulding, and that the suction drew them together." That 
the Spaulding then became unmanageable; would not mind her 
rudder; could not do anything with her after the Nelson struck 
her, but that she rolled dôwn in the water, so that the water ran 
over the deck. That his boat was not damaged any. Peter 
Bachellor, a cook on the Spaulding, says that he was in the pilot 
house of his boat; that the tugs started at the same time; that the 
Nelson gained on the Spaulding right along, and he thinks came 
alongside when about 100 feet in the canal ; that both tugs headed 
south after getting into the lake, the Nelson a little in advauce, 
about half a length, keeping that position until they began to make 
the turn, he thinks about a quarter of a mile from the schooner; 
that, after they had headed to the east, the Spaulding was in the 
advauce in making the circle, about one-half a length or more, 
and about 100 feet away; that the Spaulding at this time was 
in shape to clear the schooner if the Nelson had not struck her. 
Louis M. Peterson thinks the tugs were about 300 feet from the 
schooner when they began to make the turn, or between 300 and 
400; that, when the Nelson came into them, the Spaulding was 
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headiug; abôut ont» tbe schooner, aboùt east, and that the effect 
of the ivL^& meeting was to prevent the Spaulding from swinging 
So aë to cleàr the schooner. E. L. Blàkefield testifies that the 
tugs were 250 or 300 feet froin the vessel when they began to make 
the tiiwi; that they turïied about the same tinae, the Spaulding 
flrst, biit that the Nelson tumiéd quicker than the Spaulding; 
that, at the time the Nelson striiCk the Spaulding, the latter was 
heading àbout towards the forward quarter of the schooner, about 
northeast, and, when the Nelson hit the Spaulding, she was head- 
ing a little north or northeast; and that they would hâve both 
made the tum if the Nelson had made the same movemfent as the 
Spaulding. Charles A. Graves, captain of the Nelson, says he 
came up with the Spaulding at the end of the piers, and went by 
him; that he was possibly 1,000 feet away from the schooner when 
they began to tum; that the Spaulding was then astem of the 
Nelson, on his quarter; that the Nelson was then the leading 
boat; that the Spaulding had the Nelson on her starboard, and 
that the Nelson was the leading boat, and it was the duty of the 
Spaulding to keep out of his way; that, when he starboarded his 
wheel, he was ahead, and did not know whether the Spaulding had 
starboarded his, but thinks he had, as they came around together; 
that the Spaulding, havlng the shorter tum, gained a little, when 
the boats got too close, and lapped in together; that, when they 
lapped together, his stern waà a little forward of the Spaulding's 
fire-hole door, and that the boats sucked in together alongside; 
that the Spaulding listed over a little; that, when the boats were 
10 or 15 feet apart, the suction caught them, and pulled them to- 
gether; that he thereupon rang two bells, to back up, and stopped 
his boat before they got to the schooner; that there was notiliing 
to prevent the Spaulding backing and reversing at the time he 
did, and, if the captain had given that order at that time, he would 
bare stopped his boat; says that, in his judgment, the man got 
rattled and lost his head; thàt from his actions he should judge 
that his wheel was a-port; that, if he had backed and stopped, 
he would not hâve struck the schooner, or, if he had kept his 
wheel hard a-starboard, he might hâve cleared the schooner. 
Janles Curry was engineer on the Nelson, and says they were half 
a length ahead of the Spaulding when they tumed; that the Spaul- 
ding's pilot house was just even with his engine door, which was a 
little aft of midships; that the stem of his boat did not strike 
the Spaulding at any time, or come anywhere near it, but that the 
boats came togetiier with a jam, rather than a blow, and that no 
damage was done to either; that the lapping together would not 
hâve any material eflect on the course of the two tugs if they had 
kept their wheels in the sanie position; says he should say it 
was the suction that drew the boats together; that he does not 
think the lapping of the two boats caused the collision, but that 
it might hâve been prevented by the Spaulding's stopping; that 
she might hâve stopped and backed up a little sooner; that the 
Spaulding was very easily listed over; and that she listed over and 
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listed back some, but not clear back, until after she struck the 
Bchooner. Other witnesses for the Nelson testify that the col- 
lision might hâve been prevented by the Spaulding reversing and 
backing sooner, but that she kept ter course in order to eut the 
Nelson off from getting the tow. 

Perhaps the captain and mate on the Butcher Boy, who should 
be disinterested witnesses, were in as good a position, being in the 
pilot house of the schooner, to observe the movements of the two 
tugs as any other witnesses. Samuel Parker, the captain, says 
the tugs both came ont of the canal together, and they seemed 
to be about the same when they got up abreast of him. That he 
thinks they were 10 or 12 lengths west of the vessel, inshore; that 
there was not any wind. That when they got abreast of the 
schooner, or a little further south than abreast, they started to turn 
to the east, to corne to the vessel. That, just as soon as they 
started to him, he said to the mate: "My Grod, they can't make 
that turn in that distance. They are going to run into the vessel," 
— and that he sang out: "Back the tugs. You are going to 
run into the vessel." He says: "I sang out from the time they 
made the turn until they struck the vessel. I imagined they could 
not make the turn at the rate they were going." That his opinion 
still was that they could not make the turn in the distance she was 
from the vessel, and come up alongside of the vessel, at the speed 
she was going. Says that he is positive that neither of the tugs 
was headed at any time to the northward or northeast, so as to 
pass the bow of the schooner, after they started to make the 
turn. That he begged probably 20 times, from the time the turn 
was made until the boat ran into him, "For God's sake, to back." 
That he was looking the man in the face, and seeing what was 
coming. That he heard no signal to back in either boat, and only 
knew that the Nelson gave any from her action. That she did not 
touch the vessel, but just dropped across the stern. That, if the 
Spaulding. had given orders to her engineer to stop and reverse 
at the time he hallooed to him to back, he thinks she would not 
hâve collided with the schooner. That the Spaulding struck his 
vessel end on, probably a very small fraction of an angle, leading 
a little towards the bow of the vessel, by the stem iron, by the im- 
pression on the vessel's side, and would hâve sunk her in about 
half an hour if she had not been as close as she was to the canal. 
That they got a bag of oakum, and put in the break to keep the 
water out. He 



"The tug struck me with her stem about square. I wlU call It square, but 
I say It angles probably a very little, right amidships, three feet forward of 
the main mast, ancl broke through the first and second plank under the water. 
When the upper part of the stem came in collision with the upper part of 
the vessel, she walked through four feet of plank, solid oak In regard to build- 
ing a vessel. There she stopped. The Nelson was then twenty or thirty feet 
away, just going across the vessel's stem." 

The foUowing questions, with the witness' answers, further illus- 
trate his views of the situation: 

"Q. It Is claimed by the tug Spaulding that the collision between the 
Spaulding and the Butcher Boy was caused by the Nelson striking the Spaul- 
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dlngion the staxboard quarter, and forcing her bow around to the eastward. 
Stp.te ,whetli^r this Is true or, not. , A.' I do not thlnk it. I may hâve looked 
ai It ditterènt to this man. I thoiight he had not got room to make that cir- 
cuit, aildï think so yçt. Q. The Spauldlng? A. Yes, sir. Q. At the time 
he stàrted to ïaake the tutn? A. Dlrectly he started to make that turn, X 
staxted to sing out for him to stop; he coidd not make it. Q. Independent 
of the movements of the Nelson? A. I don't think I ever looked, at the Nel- 
son. I was watching tlie inan that I thought was going to run into me. 
Q. Ànd yoù màde up your mlnd that he was going to run Into you as soon 
as he startéd to make the tui-n? A. As soon as he dld, I guess they ail know 
. I sung out.to himto back thelr boat; they couldn't make It; and It looked 
to me by the collision that they hadn't distance to make thàt tum at the 
rate they were comlng. I looked at it that way then, and I look at It so now. 
If he had backed his boat, tlie same as the Nelson, yté would hâve had no 
collision. That Is ail about^ it, no matter how close the turn had been. 
One man' backed, and he got cléar of the vessel, and the other man, if he 
backed— I don't say that he didn't It ts not for me to dispute. He says 
he paickèd, I did not hear elther of them; only by the action of the boat I 
could ^e thàt the other man didn't hit me. Q, ïou were watching the 
Spaùlding, Dld you see anything, while watching her, of the movements of 
the Nelson that Interfered with movements of the Spaùlding? A. I don't know 
anything about that I could not tell anything about that Q. Now, if the Spaùl- 
ding had backed when yôu ballooed, and when she started to make the turn, 
would she hâve got the tow? A. If she had backed? Q. Yes. A. No; she would 
not hatè got the tow. She would hâve lost the tow. That is ail about it They 
knew that That is why they were goingahead, but, if the other boat had backed, 
wfiy then th« Nelson would hâve got the tow. Q. If the Spaùlding had backed? 
A." Yeis; ;cei;t;ainly she would. If the Nelson had backed, the Spaùlding would 
haVe got the tow; If he had backed in the first place. But the Nelson did 
not baék until she was alongSide,— untilhe see that trouble was coming close. 
When thèse boats flrst started ,to turn, if elther one had backed they would 
hâve been in the lurch. That is ail there is about, it. But when they see 
there lyas a, collision imminent— I don't Imow. 1 did not hear the man's 
bells, but he kept clear. Q, The Nelson? A. Loolis like it. I did not hear 
the bells to back. I didn't pay any attention to him, nor the boats elther, 
any more than getting my tow in, until I se© them going to malie that turn 
^o close to the vessel; and I said to my mate before it occurred, "My God, 
them boys can't make thé turn." And I started to sing out to them to back. 
They could not make the turn; nor they didn't make the turn. Whose f ault 
it was, that I don't know anything about. I am not supposed to know." 

Thomas Wilson, mate on the schooner, testifies that the Spaùl- 
ding did not head towards the morthwest, but came straight for 
the schooner f rom the flrst, and struck her right straight, stem on, 
and no glancing at ail; that he supposes what caused the col- 
lision was that they were both racing to get the tow, to get the 
Une flrst; that Captain jparker hallooed, and made motions with 
his hands, to the captain of the Spaùlding to back up, but he 
heard no bells on the Spaùlding, but heard two on the Nelson after 
she was fast in the Spaùlding; that he saw the Nelson strike tiie 
Spaùlding; that at that time the Spaùlding was heading directly 
east, 40 or 50 feet from the schooner; thinks the Nelson struck 
thé Spaùlding somewhere around the foremàat^ a little forward of 
midships, anfi that the Spaùlding listed over a little, but did not 
altér her course; that she was in the same position when she struck 
the vessel as when she commençed to tum; .that, if the Spaùlding 
had given the signal to back at the time the Nelson did, she would 
not hâve struck the schooner; that the position of the Nelson did 
not at any time interfère with the movements of the Spaùlding, 



tATHAM V. HaMILTON & MERKIMAN CO. 86S 

and there was nothing to prevent the Spaulding backing, 
the same as the Nelson did, but that, if she had done that, the 
other boat would bave got inside of her, corne alongside, and got 
the tow; that the Spaulding had time enough to bave made the 
turn if she had tried, but, after she had flrst turned towards the 
vessel, she did not turn any more, but made right for the vessel, 
about east; that she could bave made the turn, but that the other 
tug would then hâve been inside of her; that the Spaulding kept go- 
ing and cutting the other boat off, crowding her away, so she couïd 
not get up alongside, ail the time until it was too late; that the.r 
expected the collision the way they saw it, — they saw it coming; 
that he knew the Nelson did not hit the Spaulding aft the beam, 
but forward of amidships; that, at the time, the Spaulding was too 
close to the vessel, and had no chance to turn. She was too close 
to the vessel. At the speed she was going, she could not turn. 
Asked what caused the collision, the witness says : 

"Well, he was trying to get a tow, to get alongside of the vessel flrst, and 
get a line. That is about ail I can say about that. He tried to crowd the 
other boat out and get there. If he had stopped and backed up, or 
turned his boat in proper shape, everything would hâve been ail right. We 
would hâve had no coUision. The Spaulding was going too fast to handie 
the boat." 

— Thinks the Spaulding was some 300 feet away when she began 
to make the turn and head for the vessel. 

This Aiew of Captain Parker and Mate Wilson — that the true 
reason for the collision is to be sought in the anxiety of both 
tugs to obtain the tow — is singularly corroborated by some answers 
made by the captain of the Spaulding on the cross-examînation. 
The questions and answers are as follows : 

"Q. Do you think it is good seamanship to go at the rate of thirteen miles 
an hour, approaching a vessel under sail, within flve or six lengths? A. Cir- 
cnmstances alter cases. Q. Under the circumstances of this case? A. I think 
it had to be thirteen or fourteen miles an hour, or stop and let some other 
man take the vessel." 

This answer probably reveals the true secret of the situation. 
If either slackened his speed, the other would get the tow. 

We think, upon the whole évidence, that each tug was in fault 
in bringiug about this accident; that they should share the loss 
equally, and congratulate themselves that the damage was not 
more serious than it was. If it had been further out at sea, the 
accident might bave resulted in the loss of life, as well as the cargo 
of the vessel injured. It is happily not for the court to apportion 
the blâme or degree of négligence between the parties. That might 
be a difflcult thing to do. But the court is pretty clear in the 
opinion that the négligence and fault of eacli contributed and con- 
spired to cause the damage. We cannot but think that the fact 
of entering into such a determined and spirited contest for sO' 
slight a prize, and maintaining it in the face of danger, at so high 
a rate of speed, and in such proximity to a sailing vessel, ]jmg 
in a calm sea, powerless to help berself or keep out of danger, 
and undertaking to exécute the movement of turniug a round and 
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con^Qg alongside of tke vessel, both undertaking to exécute the 
spnie movement, witli purppse to crowd the other out, without 
slackenipg speed, or taking any other précaution to prevent acci- 
dent, is évidence of recklessness and want of caution on the part 
of both., The oflScers of the Spaulding, when they began making 
the tum, knew what the position of the Nelson was, and that she 
was in fact, whether she had a right to do so or not, endeavoring 
to exécute the same moyement, and to come between the schooner 
aaid her, and that in so doing there would be liability of collision; 
and, as good and experiençed sailors, if there was danger of losing 
control of a tug on accountof suction, produeed by the tugs coming 
near to each other, probably the liability to such danger should 
also hare been contemplated and for^seen. It seems quite évident 
that each tug was more intent upon getting the advantage of the 
other in obtaining the tôw than of providing against danger from 
accident; and we do not think that it is compétent for either to 
shield itself under a technical rule, and at the same time disregard 
other raies and principles equally important, intended for the 
safety of navigation. There is this, for instance, contained in the 
Revised Statutes, which seems quite as applicable to this case as 
any that has been invoked by either as a shield, and that is: 

"Every steam vessel, on approachlng another vessel so as to involve risk 
of collision, shall slacken her a^eeâ, or, If necessary, stop and reverse. And 
every vessel shall, when In a fog, go at a moderate speed." Rule 21, § -4233, 
Rev. St 

If this rule had been duly observed by both tugs, there would 
hâve been no collision in this case. 

As was said by Judge Brown, in the case of The Amos 0. Barstow, 
50 Fed. 623: 

"The fatal resuit In this case only emphasizes once more the necessity of 
observlng, not merely one rule, but ail the accumulation of rôles designed for 
the avoldance of coUialons." 

See, also, The Qara, 49 Fed. 767; The Aurania, 29 Fed. 98. 

The decree should be reversed, and the case remanded to the 
district court, with directions to enter a decree in accordance with 
this opinion. 



PBBY r. WILLOUQHBY. 865 

FRET et al. v. WILLOUGHBT et al. 
(Circuit Court of Appeals, Bighth Circuit September 24, 1894.) 

No. 310. 

1. Fbdbral Courts— Equitt Jueisdiction— Partition— Rembdt at Law. 

A tenant in common who is out of possession, and who bas been 
disseised by his cotenant, wlio is in possession of tlie land, claiming 
title to the whole of it, cannot maintain a bill for partition in tlie fédéral 
courts until he bas established his title and riglit of possession by a suit 
at law. 

2. Same. 

Where one of several cotenants in a tract of land, claiming the sole 
title thereto, sold and conveyed the land to a third party, who, in turn, 
sold and conveyed portions thereof to others, and thereupon the other 
cotenants instltuted a suit in equlty to hâve the deed and ail other con- 
veyances whlch had been made conveying the land, or any portion 
thereof, canceled and decreed null and void as agalnst their Interest*, 
and also praying for a partition of the same, the court hcld that a fédéral 
court of equity had no jurlsdiction, since the complalnants had a plaiQ, 
adéquate, and complète remedy at law. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This is a suit in equity commenced In the United States circuit court for 
the district of Nebraslia by Jacob Willoughby and six others against Henry 
H. Frey and 26 others. In substance, the bill avers that the seven com- 
plalnants and Isabella Willoughby (now Isabella Adams) are the only and 
equal helrs at law of James D. Willoughby, who died. Intestate, on the 9tli 
day of July, 1882, seised in fee of the 10 acres of land, described in the bill, 
which descended in fee simple to the complalnants and Isabella Adams, as 
his only heirs, in equal parts, each helr being entitled to one-eighth of the 
land; that Isabella, claiming to be the sole and only heir of James D., oij 
the 24th of November, 1884, sold and conveyed the land to William Lang, 
who sold and conveyed it to the défendant Henry H. Frey; and that Frey 
and one of his grantees laid out and platted the 10 acres into lots, blocks, 
streets, and aUeys as an addition to the eity of Linccln, Neb.; and that the 
other défendants had purchased lots in the addition from Frey and his grantees 
The prayer of the bill is "that a decree of this. court may be entered estab 
lishing and quieting the title of your orators in and to the said premises eu 
cording to their respective rights, as alleged in this bill; and that it may bu 
decreed that each of your orators is an equal and joint heir in the estatç 
of James D. Willoughby, with equal interests and rights in and to the said 
premises with the said Isabella Adams; and that the deed of said Isabella 
Adams and ail other conveyances which hâve been executed, conveying thd 
said premises, or any portion thereof, be canceled and decreed to be nul S 
and void as against the seven-eighths interests of your orators in and tu 
the said premises. Your orators further pray that judgment and decre<!' 
may be entered confirming the shares of the parties as above set forth, anci 
for a partition of said real estate according to the respective rights of tho 
parties interested thereln." The answer denied that the complalnants werii 
heirs of James D.; averred that Isabella was his only heir, and that thjj 
complalnants had no interest whatever in the land; that the défendante' 
were in the actual possession of the land, and had made valuable improve- 
ments thereon; and that they and their grantors had paid the taxes thereoii 
since the year 1882. The défendants, m their answer, and by speciaV 
plea, objected to the jurisdlction of tlie court, upon the ground that the bill 
did not State a case of équitable cognizance, but showed tliat the com- 
plalnants' remedy was at law. The parties stlpulated that the défendant» 
were purchasers in good falth, and for value, without notice of the com- 
plalnants' Claim, and that they "took possession under their deeds at the 
V. 63F.no. 7— 55 
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date thereof, and are stlll In possession." The circuit court ovérruled the 
défendants' objectioit; to ita jurlsdictiom/ açd found and decreed that the 
complainants were heirs of James D., and as such severally Inherlted one- 
eightK JdfUthéïîlamd In .ccHitroyersyi aJvd *that their tltle theïetd.was. not 
affected by the conveyance made by Isabella, whose deed and ail subséquent 
deeds executed by her grantees onlii^'-péssed the title to one-eighth of the 
land, ^4 Tîyete nuU aj),d vold as to the remalnlng seven-elghths. Prom 
thisfléçtèejaié defendaûis aï)i>ealed to'thls court. ' ' 

A; J, miifyer (N. Z.Snell, Lincoln Frost, S. L. Geisthardt, S. B. 
Pounji, aJid L. 0. Btïrr/<jii the brièij^ for appellants. 

T. U". Stuart, T. M. Marquett; J, 1V. Deweese, and F. M. Hall, 
flled brief for appellees. 

Beîfore;^^LDWEIjI4 mNBORNv:and THAYER, Circuit Judges. 

CA-LI^^ÏÎLL, Circuit iJtidge, àfter ôtating the factS as âbove, de- 
livered the opinion of tlie court. i 

Upon thé aTerments of i the complainants' bill and the stipulation 
of thé pàrtiés,;_a fédéral court of équity could not takecognizance of 
this suit, ôvet'the timely objection <jf the défendants that the com- 
plainants had a plain, adéquate, and complète remedy at law. It is 
adniitted thiat the défendants, are in the actual possession of the 
land, claiming to hâve the légal title thereto. The complainants 
claim to be the owners in fee simple of seven-eights jOf the land. 
The title they set ùp and rely on is a légal title, and their remedy to 
recovér the land against those in possession, claiming ît by a para- 
mount title, is by an action at law, ànd not by h. bill in equity. The 
complainants" remedy at law is plain, speedy, and adéquate. There 
is no impeditoent to its assertion; and, where this is the case, one 
claiming tp be the owner in f ee of lands which are in thè actual ad- 
verse possession of another cannot maintain a suit in ëquity in the 
fédéral court in the state of Nebraska, or in any othér state, against 
the party in possession to recover the possession of the land, or to 
establish his title thereto. Sanders V. Devereux, 8 C. G. A. 629, fiO 
Fed. 311; Sipp v. Babin, 19 How. ?71, 277; Whitehead v. Shattuck, 
138 U. S. 146, 11 Sup. et. 276; Leighton v. Young, 10 V. S. App. 
298, 3 0. C. A. 1T6, and 52 Fed. 439; Bigelow v. Chatterton, 10 U. S. 
App. 267, 280, 2 0. 0. A. 402, and 61 Fed. 614. 

The holdër of the légal, title, or ope whose Mil upon its face shows 
him to be su.ch, cannot évade this rule, and deprive his adversary of 
his constitotional right of trial by jury, by alleging that the title 
of the défendant in possession, claiming to own the fee, is a cloud 
upon his title, and a^king to hâve it remoyed; or by alleging that 
the plaintifl and défendant are tenants in cominon, ajtid praying for 
a partition. The proper mode of removing the so-oalled "cloud" in 
such a càëe is by an action at law for the recovery of the land. If 
the plaiiit|jï recpvefs in the actîdil,; the cloud is effectually dissi- 
pated. Koç CftB a tenant in commoriwbo is q^it of possession, and 
who has been disseised by his cotenant, who is in possession of the 
land, clainiiûg title to th© whole of it, maintain a bill for partition 
in the fédéral, courts untîl he has established hïs right of possession 
by a snit at law. Sandej*s v. Devereux, supra, and cases cited. The 
rules that obtain where the pi aintilï's title is équitable, or the land 
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ifs vacant and unoccilpied, hâve no application to this case, and need 
not be disGussed. Vide Lamb v. Farrell, 21 Fed. 5. Whether, under 
the Nebraska statute and tlie décisions of tlie suprême court of tliat 
State, a bill like this could be maintained in the courts of that state, 
we need not inquire; for nelther a state statute nor the décisions 
of a state court can do away with the act of congress (section 723, 
Eev. St.) which déclares that "suits in equity shall not be sustained 
in eithér of the courts of the United States in any case where a 
plain, adéquate and complète remedy may be had at law," or deprive 
a suitor in those courts of his right of trial by jury, secured to him 
by the seventh amendment to the constitution of the United StateS. 
The decree of the circuit court is reversed, and the cause remand- 
ed, with directions to dismiss the bill at the complainants' cost, 
without préjudice to their right to sue at law. 



ST. JOSEPH & C. I. R. CO. v. STEBLB. 

(Circuit Court of Appeals, Eighth Circuit. October 8, 1894.) 

No. 428. ' 

Rb8 Adjudicata— Estoppel. 

The laws of Kansas proyide that ail rallroad companies in the state 
shall annually report to the state auditor ail their property, whIch shall 
be thereupon assessed for taxation by the state board of assessment, and 
do not authorlze assessment of such property by local taxing offlcers. 
Complainant, the S. R. Go., in 1889, brought suit against D., as sheriffi, to 
enjoln the sale of part of a bridge owned by It for a tax of 1888, assessed 
by the township of W.; alleging that said bridge formed part of its raU- 
road property, and ail such property had been reported by it to the auditor, 
and a tax assessed thereon by the state board* which had been pald, and 
that the local assessment was illégal. D's answer averred that the bridge 
in question was a toU bridge, and not railroad property; and the court 
so adjudged, and also adjudged that the right of assessment was in the 
local assessor, and dismissed the bill. Meld, in a suit brought against dé- 
fendant, the successor in office of D., to enjoin the sale of the bridge fpr 
a simllar local tax of 1892, upon the same grounds, that this adjudication 
was conclusive upon complainant, which was thereby estopped to contegt 
the llability of the bridge to local taxation, though in the former suit a 
question as to the location of the state boundary, which the bridge crossed, 
was involyed and detennined, and though it did not appear in the former 
suit, as it did in the latter, tliat the retum to the auditor disclosed the 
f act that a part of the property of complainant consisted of the bridge. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This was a bill which was flled by the appellant, the St Joseph & Grand 
Island Railroad Company, against R. M. Steele, in hls officiai eapacity, t^s 
sheriff of Doniphan county, Kaa., to restrain hlm from selling a portion of a 
bridge across the Missouri river under a warrant that had been issued by 
the treasurer of Doniphan county, Kan., to enforce the collection of certaip 
taxes theretofore assessed against the bridge by the local authorltles of 
Doniphan county. The eastem terminus of the bridge is in the city of St 
Joseph, Mo. The western terminus and the western 926 feet of the structure 
are situated in Washington township, Doniphan county, Kan. The residue 
or eastem portion of the structure lies wlthin the boundaries of the state 
of Missouri. In May, 1892, the local authorltles of Doniphan county, Kan., 
assessed that portion of the bridge which is situated in Kansas, for taxatloti 
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tor J^^.yeflir, at a valviatlàn of $2(K},00|Q, /ijpjoii the thepry that It was a toll 
bridge^ iuid ihat as sucii It was siibjéiït to valuatlon and assessment by the 
local towùShip assessor. A tax of $8.100 6a such valuation was subsequently 
itupdséd, teiâ duly extended on tbe tax books ot the county. This tax not 
havjj^ beSn pald, a warrant sva*) iss^ed fo^r Its collection; and the appellee, 
K. M, Stçple, as sheriff of the county oï ]?;onlphan, was proceedlng to enforce 
the collection of the tat by à. sale df that portion of the bridge lylng within 
the stkfê 'dî Kajnsas, when the ppésftnt suit was instltuted by the appellant 
to restraltt the sale, and to préyiant thfe collection of the aforesaid tax. ïhe 
laws -pjf JCansas do not authorl?e local township or çlty assessors to assess 
raljroadpjrpperty wlt^n thelr jurisdictlon for the purpose of taxation. They 
reqiil]^ a^l railroàd liropérty to bè yàliiëd as an entirety, by a board of rail- 
road i^sfors, ànd the amoiint of ihe âggrégate valuation to be apportioned 
for taxatiioh amon^ the varioùà townships through whlch the road runs. 
In thia behalf the st^tutes of that. sliatQ provide, in substance, as follows: 
That the; lieutenant governor, seçretfti^ -of state, state treasurer, state audltor, 
and attorney gênerai sbàll consilttite 'a board for the vâlUatlon and assess- 
ment of ail rallroad propertyiii'^thatt' state. It Is made the duty of sald 
board to ascertain ail the railroad property owned and operated within the 
state by every rallroad company, and to appraise and assess such property, 
as an entlre^, at its actual value In money. To aid the board in thus 
ascertainlng and assesslng rallroad propei^ty, each railroad company ownlng 
or operating a road within the' state le tequired to make a retum of ail its 
property ito the state auditor on or before March 20th Im ea,ch year. The 
laws of H^ansas further provide that, when the board of railroad assessors 
hâve valued and assessed the property of a railroad, It shall cause the state 
audltor to make a retum to the county clerk of every coUnty in the state in 
whlch'iajbiy' part of the road is located, whicli retum shaH show, among other 
things, thë nùmber of toiles of track located In each township of the county, 
the average valuation per mile, and the amount of the aggregate valuation 
for the pUrpose of taxation that shall be placed to the crédit of each city and 
township m the county through whlch the road runs. Grai. St Kan. 1889, 
§§ 68n-6S73, 6875, 6879-6881. 6884.' With référence to the allégations 
of the blU of compialnt whlch was flïed by the appellant, it is sufflcient to 
say thàt it averred, in substance, that the aforesaid bridge had been owned 
by the aï>pëllant company slnce Juiïe, 1885, and that in the meantlme it had 
formed an Intégral pietrt of its rallroad, whlch extended from St. Joseph, 
Mo., to thé City of Grand Island, Neb.; that during sald period it had been 
Used cootlnuously for the passage of its trains over the Missburi river; that 
in the month of May, 1892, the appellant had duly made a retum to the 
state audltor, as requlred by laW, of ail its property located in Kansas, 
Including that part èf sald bridge whlch was sltuated within the state; that 
the state board of rallroad assessors had subsequently valued ail of its 
proi)€rty sO returned for the purpose of taxation; and that the board had 
likewlse eertified to the county clerk of Doniphan county, as required by 
law, the âmount of the aggregate valuation that had been apportioned to 
Doniphan county for the purpose of taxation therein. The bill further 
averred that the board of county commlssioners of Doniphan county had 
subsequently caused taxes for the year 1892 to be leyied and extended upon 
the valuation of the appellant's property within Doniphan county that had 
been flxed and certifled by the state board of railroad assessors, and that 
the tax so levied and extended had been duly paid to the propev offlcers of 
the countisr on Decetnber 19, 1892. In vlew of the premises, the bill chargea 
that the taxes levled upon sald bridge, as a toll bridge, under the assess^ 
ment made il} May, 1892, by the local township assessor, was an illégal tax, 
and that l^gi warrant imder whichljie appellee was procçeding to sell sald 
bridge was'utterly voîd and of no effect. In hls answer to the bill of com- 
pialnt, theappellee pleftded. In substance, that thesald bridge referred to In the 
bill was an Independent structilre. tô wit, a toll bridge: that It was not 
constructéd as a part df any railroad, ftnd had never been used exclusively as 
a railroad bridge; that, being a toll bridge, the power to assess the same for 
Ijie purpose of taxation, or to assess so much thereof as wâs located in Kansas, 
was vested éxclusiyely in the local township assessor; and that it had been 
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erroneously returned as rallroad property to the state auditor, and had been 
unlawfully assessed by the state board of rallroad assessors. The défendant 
also pleaded speelally that the rlght of the local township aasessor to assess 
the bride as a toll bridge had been previously lltigated, in a suit brought by 
the appellant against John Derereux, a former sherlfC of Doniphan county, 
Kan„ In which suit it had been finally adjudged and determlned that the 
right to assetss said bridge for the purpose of taxation was vested by the 
laws of Kansas In the local township assessor, and not in the board of rall- 
road assessors. Kailroad Co. v. Devereux, 41 Fed. 14. The circuit court, 
an final hearlng, dlsmlssed the bill of complaint, wherenpon the complainant 
appeaJed. 

M. A. Eeed (John M, Thurston, on the brief), for appellant. 
J. H. Gillpatrick (P. L. Soper, on the brief), for appellee. 

Before BEEWEB, Circuit Justice, and SANBOEN and THAYBE, 
Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as abore, de- 
livered the opinion of the court. 

The first question that merits our attention on this appeal is 
whether the relief sought by the appellant is barred by the decree 
dismissing the appellant's bill of complaint in the suit formerly 
brought by this appellant against John Deyereux, the then sheriff 
of Doniphan county, Kian., in the circuit court of the United States 
for the district of Kansas. In the présent action, as will be seen 
by the foregoing statement, the appellant bases its right to relief 
on the sole ground that the local authorities of Doniphan county 
had no right to assess any portion of its bridge which spans the 
Missouri river at St. Joseph, Mo., for the reason that an exclusive 
power to assess said bridge for the purposes of taxation had been 
vested by the laws of Kansas in the state board of railroad as- 
sessors, inasmuch as the bridge formed an intégral part of the ap- 
pellant's railroad, and was not a toll bridge. It will be important, 
therefore, to inquire at the outset as to the nature of the former 
suit against John Devereux, and as to the précise issues that were 
tried and determined in that proceeding. The record discloses that 
that suit was begun in the month of Pebruary, 1889, and that it 
involved the validity of a tax for the year 1888 which had been 
assessed against the aforesaid bridge, on the theory that it was a 
toll bridge, by the township assessor of Washington township, 
Doniphan county, Kan. That suit, like the one at bar, was a bill 
for an injunction to restrain the collection of the aforesaid tax, on 
the ground that it had been illegally imposed by the local author- 
ities of the township and county, The bill in the former case 
(Eailroad Co. v. Devereux, 41 Fed. 14), as in the case at bar, al- 
légea, in substance, that the St Joseph & Grand Island Eailroad 
Company was the absolute owner of the bridge now in controversy; 
that it formed a part of its railroad property; that the complainant 
Company had duly made a retum of ail its railroad property, in- 
cluding that portion of said bridge which was located in Kansas, 
to the state auditor; that the state board of railroad assessors had 
duly valued and assessed the property so returned, for taxation 
for the year 1888; that the board had thereupon caused the state 
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auditpr to make a due return of said assessment to the county 
clè:çfe qf Poniphaii county, and that the board of county commission- 
'ers of that county had subgequently extended a tax for the year 
1888, basing the same on the assessment so made and fumished 
by the board of railrôad assessors; and that such tax had been 
duly paid by the complaihant conlpany prior to flling its bill to re- 
strain the collection bf the tax which had been assessed by the 
local authorities. The bill in, the case against Devereux also con- 
tained the following spécifie allégation and prayers for relief, 
to wit: 

"Your orator lurtlier allèges that neither the county nor township authorities 
or assessors of said Doniphan county hâve bi- had any authority or jurisdic- 
tlon to levy, assess, extend, or charge up any taxes whatever against any 
part of the said ralli-oad bridge of your orator in said Doniphan county; that 
the State board of rallroad assessors of said statc of Kansas had exclusive 
Jurisdiction for assessing the said property to your orator in said Doniphan 
county for thé year 1888. Wherefore, your orator prays » * * that on a 
final hearing of this case * • * your honors will flnd and decree * * * 
that the said bridge of your orator over the said Missouri river Is a part of 
Its rallroad, and Is and was assessable In the state of Kansas for the year 
1888 by thè sald board of railroad assessors of said state only; that the said 
assessment of the said bridge of your orator made by the sald Thomas B. 
Hlckman [the, township assessor] for the year 1S88, the taxes levied and 
extended on suçh assessment, are Illégal and void, and not chargeable to your 
orator or Its property." 

The defendant's answer to the former bill of complaint likewise 
contained the following allégations: 

"Further answering, the défendant avers * • * that sald bridge Is, and 
from the completion thereof has been, «sed for the purpose of crossing per- 
sons and property, for whlch toUs bave been demanded and received by the 
corporations, the predecessors of complainant, and tlie prior owners thereof, 
and Is now, and eonstantly has been since the construction thereof, the com- 
mon thoroughfare for teams, carriages, and the ordinary vehicles used in 
travel and the transportatlon of men and merchandise In transit between the 
States of Kansas and Missouri at the points aforesaid, and by the plaintifif 
and complainant for its coaches, cars, and engines, as well as by other rail- 
road companles; the latter, and ail railroad corporations, paying to complain- 
ant fuU compensation for such use and carrlage. * * * And the said de- 
fendant allèges that the sald board of railroad assessors of the state of Kan- 
sas, did not, as averred, assess the said bridge, and hâve no power so to do, 
and that that -(vould be beyond the scope of their functions and duties as 
such assessors." 

Moreover, the opinion of the circuit court, on the rendition of its 
final decree in the former case, contains the following statement 
of the questions involved in that action, which it was called upon 
to décide. The court said: 

"Two questions are presented: First. Is It [the bridge] wholly within the 
county of Doniphan? And that dépends upon where the boundary line be- 
tween the States of Kansas and Missouri Is,— whether in the ceuter of the 
main channel, or on the east bank of the river. Second. Did the return of 
this as a part of the railroad track exempt It from subjection to taxation, as 
an independent structure, In Doniphan county î Wlth respect to the latter 
question there can be llttle doubt The bridge was not consti-ucted as a part 
of the railroad. It is a costly structure, used for gênerai purposes of travel; 
and the fact that the railroad company has its rails upon and runs its cars 
across It does not destroy its original character as an independent structure. 
It is clearly subject to local taxation." 
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From what has been said with référence to thé nature of the 
former suit, and the allégations contained in the pleadings therein, 
it is obvious, we think, that one of the issues that was tried and 
determined in that action was whether the bridge which figures 
in the présent controversy was an independent structure, to wit, 
a toll bridge, and as such was subject to valuation and assessment 
by the local township assessor, or whether it was an intégral part 
of the St. Joseph & Grand Island Railroad, and as such was ex- 
clusively subject to assessment by the state board of railroad as-r 
sessors. It is hardly necessary to remark, in view of what we: 
hâve already said conceming the character of the présent action, 
that this is the identical issue with which we are confronted in 
the case at bar. No attempt is made in the présent bill of com- 
plaint to state any ground for équitable relief, against the assess- 
ment of 1892, other than the fact that the aforesaid bridge was not 
a toll bridge when said tax was imposed and that it was not then 
subject to valuation and assessment by the local assessor. It 
is true that in the former suit against Devereux a question as to 
the boundary line between the states of Missouri and Kansas was 
tried and determined. The validity of the tax assessment by the 
local authorities for the year 1888 was challenged in the former 
suit, because the local authorities had valued the entire bridge 
on the assumption that it was wholly within the state of Kansas; 
but it is equally true that the other and more fundamental question 
was involved, and was duly tried and determined, as to whether the 
bridge was or was not an intégral part of the appellant's railroad, 
and as to whether any part of it was subject to assessment by the 
local authorities of Doniphan county. We do not understand 
that any of the propositions heretofore advanced are seriously 
controverted. It seems to be conceded by counsel for the appellant 
that at least one of the issues involved in the suit against Devereux 
is the same issue that is presented by the case at bar. It is also 
conceded — or, if not conceded, it is manifest — that the parties to 
the two suits were the same, for in each instance the défendant was 
sued, not as an individual, but in his représentative character, as 
sheriff of Doniphan county. 

In view of thèse concessions, and the facts disclosed by the record 
in the former suit, counsel for the appellant has realized the ob- 
vious necessity of avoiding the effect of the final decree of the cir- 
cuit court of the United States in the suit against Devereux. 
An attempt is made to avoid the opération of that decree upon 
the ground that the facts on which the circuit court predicated its 
ruling in the former suit, that the bridge was subject to assessment 
by the local township assessor, are materially différent from the 
facts disclosed in the case at bar. In support of this contention 
it is said, in substance, that in the former case it was not disclosed 
by the return made by the appellant to the state auditor in the 
year 1888 that a portion of the property then returned consisted of 
a bridge, whereas the return made by the appellant in 1892 did 
sbow that 926 feet of the mileage therein returned for taxation 
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consisted ofabriage strueture, on whicb the appellant's track was 
laid. It is iii^éd that tBis latter circTimstance destroys the con- 
dusive efiÉect i of the former decree, and enables the appellant to 
relitigate a iqtiestioïi which has once been tried and determined in 
a isnit between tiie same gaiîties. We think it clear that the cir- 
cumstance lâsèistated is quite immaterial, and that it does not 
impair the; effectof the former decree, for the following reasons: 
The ultimate point to bedecided in the former case was whether the 
bridge wàSistibjeet to assesement by the local township assessor, 
and the décision of that question tumed upon the further inqiiiry, 
whether it wa^ in: fact a toll bridge^ within the meaning of the 
Kansas statute which ipermitted toU bridges to be assessed by 
-the local aiasessops. It is manifest that the flnding upon the latter 
issue depénded, not upon; the form o| the return made to the state 
auditor, but upon the circumstances under which the bridge had 
been built^ and the manner in which it had thereafter been used, 
and the évidence as to those points was quite as fuU and speciflc 
on the foinaer trial as at the last hearing. In other words, the fact 
that the af^pèllant did fiot distinctly specify in its report to the 
state auditor rthat a portion of the mileage by it retumed con- 
sisted of â bridge had no bearing, so far as we can see, upon any 
question, either^ of law or of fact, which the circuit court had to 
déterminé in the former 'suit It results from this view of the 
case that its f ailure to specify the fact af oresaid in its return to the 
state auditor does not alter the conclusive - effect of the former 
decree. 

In conclusion, it is only necessary to add that in our judgment the 
decree in the suit against Deyereux opérâtes as an estoppel, and 
precludes the appellant in this action from contending to the con- 
trary of what was therein found and determined, namely, that 
the bridge now in question is a toU bridge, and as such is subject 
to assessment by the local authorities of Doniphan county. This 
conclusion, wts think, is the necessary resuit of a long Une of fédéral 
adjudications^ to wit: Gromwell v. County of Sac, 94 U. S. 351; 
Campbell v. Eankin, 99 U. S. 261, 263; Wilson's Ex'r v. Deen, 121 
U. S. 525, 7 Sup. et. 1004; Nesbitt v. Riverside Independent Dist., 
144 U. S. eit», 12 Sup. et 746; Southern Minnesota Railway Ex- 
tension Co; V; St Paul & S. C. R. Co., 5 C. C. A. 249, 55 Fed. 690, and 
cases there eited. 

The decree of the circuit court being for the right party, on tho 
ground and for the reasons last stated, we hâve not deemed it neces- 
sary or profitable to consider any of the other questions that hâve 
been discussed by counsçl. The decree of the circuit court is hereby 
affirmed. 
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HASKELL T. BAILEY. 
(Circuit Court of Appeals, Fourth Circuit October 5, 1894.) 

No. 66. 

1. Fédéral Coukts — Citizbnship. 

It Is citlzenship, and net the résidence, of the party, tliat confers jurls- 
dlctlon, and gives the riglit to sue in tlie fédéral courts. 

3. LiBKL DNDEK CoDE Va. 1887, g 2897— Plkading. 

An allégation that the words used are, "from their usual construction 
and common acceptance, construed as insults, and tend to violence and 
breach of tbe pea^e," in the language of the statute (Code Va. 1887. 
§ 2897), makes the déclaration one under the statute, though the words 
used are objectionable at common law. 
8. Same— Evidence. ' 

In an action under the statute for procuring the publication of a libel 
(Code Va. 1887, % 2897), articles printed in a newspaper publlshed in 
another state, detalling an aJleged intervlevr with défendant, are admis- 
sible in évidence on testimony of défendant that he used substantially 
the words set ont in the déclaration in his conversation with one of the 
editors of the paper prier to their publication, where he never disavowed 
their authorship, and was careful to correct some criticisms therein. 

4. Saue. 

A flnding that défendant caused the publication of libelous articles 
(Code Va. 1887, § 2897) will l)e sustained where it appears from his testi- 
mony as a witness for plaintiflf that he uttered the words set out in the 
déclaration in a conversation with one of the editors of the paper prior 
to their publication. 

5. Samb— Place of Pubucatick. 

It is not the place where the libelous article Is printed, but the place 
where it is published and circulated, that makes the words actionable 
under Code Va. 1887, § 2897, making one who procured their publication 
llable therefor. 

6. Same— Evidence — Nbwspapeb Articles. 

In an action for procuring the publication of libelous words (Code Va, 
1887, § 2897) in newspaper articles, such articles are admissible in évi- 
dence after the use of the actionable words bas been established, not 
only on the question of damages, but in connection with the use of the 
words alleged as tending to show that the language was employed by 
défendant prior to the publication. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia, 

This was an action by Johà C. Haskell against John M. Bailey 
for a libel under Code Va. 1887, § 2897, in procuring the publication 
of alleged libelous words in certain newspaper articles published in 
the Bristol Courier, a newspaper printed in the state of Tennessee, 
September 9, 1890, and June 5, 1891. Défendant demurred to the 
complaint on the ground that the cause of action did not accrue 
until after the institution of the action, and also on the ground that 
it did not allège that plaintiff was a résident of the western district 
of Virginia. A plea to the jurisdiction was also flled, alleging that 
at the time of issuing the writing plaintiff was not a citizen of the 
state of Virginia, but was at the date thereof a citizen of the state 
of New York, and that défendant was at said date a citizen of the 
state of South Carolina. The court OTerniled the demurrer and 
plea in abatement, and the case proceeded to trial, and a verdict for 
plaintiff for |1,000 damages was rendered. 
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White &' Buchanan, for plaintiff in error. 
James A. Walker, for défendant iti error. 

BefotèlÎMdNTON, Circuit Jiidgë, and JACKSON atid HUGHES, 
District Judges. .< 

JÀCttëON, District Judge. fnae,!first question presèbted in the 
record for considération is the rujing of th.e court below on the 
ground ;of demurrer assigned by défendant October 30, 1891, as 
tlie recOtd discloses that new grounds of demurrer were interposed 
on tbè'ilâth day of Mây, 1893. ï]!: is claimed under the first de- 
murrer "that the cause of action d'jLdi not ?iccrue until aftef the insti- 
tution of this action." This position is met by the faiCt that it is 
uot trtie as to the flrst-flve couhts in the déclaration, as appears 
froîn tlie record. The;stlmmohsîiii the case to commend'e the suit 
issiièd; on the 2!7th dayfofAugust, 3,891, returnable to the .first Mon- 
day o{ September followiing, to answçr the plaintifÉ's caxise of ac- 
tion. The déclaration was filed at September rules,il891, which, 
undër the stàtutebf Virginia, was the flrèst Mondây and was the 
3d day ,of the moi^th. It contained sbf. counts, each pne of which 
but thei.laat alleged that the pu.|)lication of the libèlous articles 
complained of occurred in Julyj 1891. , The demurrer to the sixth 
Count Wâs sustained,' aiid does ùbt require notice. The ground 
assigned for demurrer on May 12, 1893, was that the déclaration 
did not alljege tha,t th^ji plaintiff wa^ a, résident of th^ Western dis- 
trict oi X^'irginia. The answer tq this position is that the déclara- 
tion avers the plaintiff to be a citizen of the western district of 
Virginia. It has been repeatedly held that it is the ditizenship, 
an<l not tl^e pesi^eiiçe, of the |!àrty that conféra jurisdlction, and 
givès à party.the righllo sue i^ the national coup& A person 
may haTe a résidence in one state and be a citizen of another, as 
is of ten the case. One so situatéd could not maintain an action in 
the ïiàtional éourts tipon the grcftmd of résidence. To do so he 
must be a citizen of a différent ètâte from the défendant, and sue 
either in the district in which he i» a citizen or in the one in which 
the défendant is a citizen. For the reasons assigned we sustain 
the ruling of the court below on the demurrer, and for the same 
reasons we mUst hold that the objection to the flling ôf the plea in 
abatement to the jurisdictiôn of the court was well taken. 

Having noticed the grounds of error in connection with the de- 
murrer, we will now consider the first grounds of error assigned. 
It will be obserred that the plaintiff in error, in stating his assign- 
nients of error, does not refer to the two causes of error assigned 
in tie record and just disposed of, but we deem it proper to briefly 
notice and dispose of them. 

The first assignment Of error is that the demurrer to the déclara- 
tion shouid hâve been sustained, because in each count there is 
combined a common4aw Ubel andttjlie statutory cause of action for 
insulting wOrds. We «annot concur in this position. The pleader 
has alleged in eaCh count of the; déclaration that the words used 
are, "from their usual donstruction and common acceptance, con- 
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strued as insults, and tend to yiolence and breach of the peace." 
He bas employed in each co'unt oï the déclaration the rery terms of 
the statute, which necessarily makes it a déclaration under the 
statute. It does not follow that, because the worda used were 
objectionable at commoh làw, the action may not be sustained under 
the statute. Such we understand to be the ruling of the suprême 
court of Virginia upon thls statute. Chaffin v. Lynch, 83 Va. 106, 
1 S. E. 803. 

In the second assignment of ertor it is allèged that the plaintiff 
was allowed to read in évidence two articles printed in a news- 
paper published at Bristol, Tenu., and that the court erred in allow- 
ing them to be read as évidence. The record discloses that the 
défendant was placed on the witness stand, and admitted on exami- 
nation that he used substantially the words set ont in the décla- 
ration in his conversations with Mr. Slack, one of the editors of the 
paper, prior to their publication. It does not clearly appear when 
he first made use of the language, but we must conçlude that it was 
before the beginning of the action, as ho error is complained of on 
that ground. It is claimed, however, that he denied the authorship 
pf the articles referred to in the Bristol paper, yet he never dis- 
avowed them, though he frequently saw them, and was careful to 
correct some criticisms made in them. It must be apparent that 
there was no occasion for him to correct any statement so made 
unless he was either the author of the articles or authorized their 
publication. We think it sufflciently appears f rom the record that 
prior to thèse publications the défendant below had uttered the 
words set out in the déclaration, and that the utterance of the libel- 
ous words instigated the publication of the libelous articles. He 
had several conversations with the editor of the paper, and after 
the conversations the publication occurfed. Under the statute he 
must be held responsible foi' having "caused the publication by 
another," otherwise the objeçt of the statute would be defeated. 
The acts and conversations were submitted to the jury for it to déter- 
mine whether he caused the publication, and the verdict of the 
jury was that he did. In this connection it is contended that there 
is no évidence before the jury that the words used were actionable 
in Tennessee. We think there is nothing in that position. If the 
publication is actionable under the statutes of Virginia, and the 
défendant below was the cause of the publication, he must be held 
responsible for ail the conséquences of the publication that arise 
out of its circulation in Virginia. It is not the place where thë 
libelous article is printed, but the place where it is published and 
circulated that makes the words used actionable. The publications, 
however, were admissible upon another ground. After the use of 
the actionable words had been established, the admission of the 
articles in évidence was proper, not only on the question of dam- 
Sigeà, but in connection with the use of the words Bued on as tending 
to show that the language was employed by the défendant prior té 
the publication. It foUows, f rom what we hâve said, that the judg- 
ment of the court below must be affinued, and it is so ordered. 
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PARSONS V. SLAUQHTBE, City Treasurer. 

(Circuit Court, E. D. Virginia. October 10. 1894.) 

l,,Upiis'HTUTioNAL Law — Obligatiok op Contracts — TAX-RBCErvABLE Cor- 

■■■'poNs;' ■ ■ 

Oôttgons from bonds issued trnder Acts Va, March 30, 1871, and March 
. 28, lSff9i bearlng on thelr face the contract of the state that they should 
be reCelved In payment of taxes, etc., are valid obligations of the state, 
receiy,able for taxes and dues to her, and wlien a taxpayer, in person 
or b^- agent, tenders sùch coupons in payment of taxes due by ttim, 
aùd ^eps bis tender goàâ, he wUl be considered to baVe pald the taxes, 
aUd wlll be protected In person and property from any effort of tlie 
st^tfjjto enforce the tax. 

2, SAMEr-rSpiT AGAIN8T StATEI OFFIOEE. 

It i^ms that when a state lOfflcer commits an overt act, wrongful 
lu It^ '^haracter to the rights. aiid property of a citizen, he taies the 
refepdîÉIbllity of the act, and ëannot justify it by the authority of the 
state, nadeir color of an unconétitutlonaJ statute; but the court will 
, not interpose to compel such oflSçer to do. an act for the state which 
tlie |ei|ite çov(ld be madç tô do If she were suable. 

8. Same. , , 

Complalnant alleged th^t he owned $30,000 of tax-recelvable coupons 
ofthë àtate of Virginia; that the state refused to pay such coupons; 
that ail remédies for thelr collection had been ta^en away, so that 
theycould only be utlUzçd in payment of taxes; ttiat he had contracted 
with taxpayers' of Virginia to.pay ttielr taxes wlth hls coupons, for 
which they were to pay hlm on dellrery bf receipted tax bllls; that 
he had tëndered to défendant, tte ofiicer appointed to coUect such taxes, 
the amount of the taxes in coupons, and demanded receipt of bills for 
same; ^hat défendant refused to axicept the tender or recognize the 
validity of th© coupons, and threatened to treat the taxpayers as delin- 
quent; tbat by such refusai complainant would lose the beneflt of similar 
contracté with taxpayers, which they had been accustomed to mako 
and would continue fo make but for such refusai, and prayed for an 
Injunction restralning défendant from refusing to aceept such coupons. 
Beld, that the suit was in fact one to compel the state to perfoi-m its 
contrafCt, aùd would not lie In fâvor of a taxpayer, who had made a 
tender' of coUjpbns; that complainant, whéther regardéd as agent of 
the taxpayers, as having sold the coupons at the time of the tender, or 
aa owniag and in control of them untll dellvery of receipted tax bills, 
was In no better position, and that the bill should be dismissed. 

4. Samb— Action FOR Damages. 

ït seèms, however, that for any injury suffered by complainant by 
"the wrongful refusai of défendant tù recognize the tender, he might 
recoTer damages in an action at law. 

TSiis was a suit by Edwin Parsohs against C. A. Slaughter, treas- 
urer of the city of Petersburg, Va,, to compel the acceptance of the 
coupons of certain bonds of the; state ot, Virginia in payment of 
taxes, ^ ]' :..:■, , , .' 

; Maury & Ifaury and D. H. Chamberlain, for complainant 

'.B. TaylorSooÉt, Atty. Gren., for défendant 

:.!SIMONTON,ïC!ireuit JudgCi Edwin Parsôns, a citiïjen of the state 
oi New Yorfc, filed his bill: of complaint in this court, atating sub- 
stantially thèse f acts: That hé is the owner and hoMer, to the 
amount of |50,0Q0, of coupons for iû1ieré»t issuôd-byrthe state of 
Virginia by authority of "An act to provide for the funding and 
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payment of the public debt, approved March 30th, 1871," and of 
another similar act "to provide a plan of settlement of the public 
debt, approved March. 28th, 1879;" the coupons having been eut 
from bonds issued under those acts. That thèse coupons are ail 
genuine, and past maturity, and bear on their face the contract of 
the State of Virginia that they should be received in payment of 
ail taxes, dues, and demands due said state. That the state of 
Virginia refuses to pay thèse coupons as therein provided, and tbat 
ail remédies heretofore existing whereby the owners were afforded 
means of collecting them hâve been taken away by the repeal of 
the laws graiiting them; so that now there is no way for collecting 
or otherwise utiliaing thèse coupons save that afforded by their 
legal-tender quality for the payment of taxea That, confiding in 
his rights afforded by thèse coupons, he has made a contract with 
several hundred of the taxpayers of Virginia to pay their taxes 
assessed for the support of the government with his said coupons to 
the full amount, and they hâve agreed to pay him for so doing upon 
the delivery to them before November 30th next, but not otherwise, 
of their bills for said taxes duly receipted. Thèse contracts exceed 
$20,000, which is the value of the tax contracts to him. He ac- 
companies his bill with a list of thèse taxpayers. That in accord- 
ance with said contract, and in performance thereof, on the 16th of 
August, 1894, he tendered to C. A. Slaughter, treasurer of the city of 
Petersburg, the offiicer appointed by law to collect said taxes, for 
each and every of the taxpayers in said list, the several amounts 
of their said taxes as in said list appears, in said coupons in pay- 
ment thereof. That he waived any retum when the amount in 
coupons exceeded the tax, and offered to pay the différence in 
money when this amount was less than the tax. That he then de- 
manded the receipt of the bills for taxes. That he has always held, 
and still holds, himself ready to fulflU his tender. That at the 
same time he notifled the treasurer of his duties under the law as 
settled by the suprême court of the United States, called upon him 
to obey and perform them, and offered to provide the treasurer, at 
his own expense, with able counsel to défend his action, if he com- 
plied with the tender. But that the said Slaughter, the treasurer, re- 
f used to obey and to recognize the validity of the coupons and of the 
tender, and to give a receipt of the demand, and declared that he 
would consider and treat said taxpayers delinquent unless the tax 
was paid in money. That there are other taxpayers for whom he 
could and would hâve made similar tenders, but Slaughter having 
adopted a uniform rule in ail such cases, he was deterred, and did 
not tender the coupons. That for years, according to a method 
heretofore adopted by the state of Virginia, but now abandoned by 
her, the taxpayers of Petersburg hâve been accustomed to contract 
with him to pay their taxes in his coupons to the extent of nearly 
110,000, and that they would continue to do so but for this attitude 
now assumed by Slaughter, the treasurer. That if Slaughter be 
not compelled to abandon this attitute, inany of the taxpayers who 
would otherwise contract with him will, for that reason alone, be 
deterred from so contracting, and the complainant be deprived irre- 
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Iri^bl^rWfhe'èriaoyment éf Ms^^glits and profits liUder the con- 
Btitutiofl'iândi làws oï'the United States. That the only reason for 
this i*efufeal!On thepart of ^âugïitep%as that the tender was made 
incfOUpOtlSi and to iâtimidate and induce the taxpayers to with- 
draW' fèdni' their contract witii hiniii and to reTobe their authority 
to hiiiiiji anfl that he accomplishes this by treatin^ them delinquent 
if they^teaiel»edi their coupons, and threatened them with ail the 
conseqttenfeesitésuittng thèrefroni.' Thns a multiplicity of suits 
may be caîised if the taixpajers 'arenot deterred; and, if they are 
deterred, gréât, injnry will be dîiilyj and bourly done to the com- 
plaiïiaiit The bill prayed âti Injuhiclion directedto the treasurer, 
forbiddingjahd restraiiiing Mm from refusing to accept the coupons 
a.s tendej?ed| auM îvoxa refusing to deliyer the tax Mils receipted ia 
full on such tendér;; When' lâie MU was prçseûtèd to the court 
a tempoïai?y restrainlng ordèr was g çanted, with a rulé against the 
defendàJit to show cause why it beipot made permanent. The dé- 
fendant appfeared, a:ïid has interposed ademurrer on varions grotnds 
tOthe'billl •■• : ■ .1 :• ,,.::■-.-...■ •;-/ 

Thelitigation OTer'the debt of theîàtiElte of Virginia creatèd under 
the aèts réferred t& iû the bill has k-éeeired the attention of the su- 
prême colirt of thê 'United States foP many years. The resuit of 
this iitigation is statieîd by the court itéelf in MôGahey t. Virginia, 
mu: S. 6^4, 10 Sttpi Ot'972, as foîlo\ts: 

, •^■y'ithout: commltti^i Piirselvés to ail' tMiàt haa been aald, or evén ail 
tilitt may ïiàVe be«ji adjifdged, in tlië '{)tèèeding cases that hafe come 
bfefôre th<e '«iOtirt on the SUbjiect, we tMul tticlear that the foUowiug propo- 
sitions hayp bçen esta^Iisbeâ; First. ,Tba.t,, the, provisions of the act of 
18Tl}Wnstlt?jted a conjtç#.ct Jbetween, tbÇy|tàte of Virgiiila and the lawful 
liôldersof the bonds aba coupons issuMuildèr and in purSua^cé of said 
^i^tiiteî âecbrid. that the'Varibus actS'Of'tîiê assembly of Virginia passed 
ftj*'thë purposë o£ rëstSWiaing the use oit thë said coupons for the payment 
o(!îta;?es> and other . dues ' to >' the gtatie, .and < imposing Inipediments and 
Qbstçijctlons to that u^, aii,d to proceedings Instituted for establlshing their 
gen^ineness, do in many respects matèrlâlîj ' impaii: thé obligation of that 
cbiiitrftét, and tiannôt '.bè' held to be vailtd' Of bindiug in so fax as they 
httv^ ishat efCect Thifdi That no procfeedlngs can be instituted by any 
hol(ier;)icif : said bond§f4rLooUpons,aga4iJ9t> the: coia.taonwealth o£ Virglniav 
either directly by sul^, against the conjmo.nwealtli by name, or indirectly 
against, her executiVé ,bfflcers, to cohtppr thèm in the exercise of th"êlr 
offlbiai.functions as, à^eiità' of the statë.' ffbùrth. That any lawful holder 
of taiXireceivàble cottptWia of the statè, issued' under the act of 1871 or the 
thel s^BbSequeht act of IST?, who tenderS: sjOiÈib coupons in payment of taxes, 
d^btS;, ,4{ies, and demi^i3[s .due from blnî; to the state, and continues to 
hol4 hfnji^tf ready toj té;i(|'er the same in payment thereof, is entitled to 
bei freè' fridm molestatibi in person or goo<is on àccountof such taxes, debts, 
duesj ét< demanda, ana'mày vlndlcate èuch right in ail lawful modes of 
redtfessr by suit to • recover his properly, 'by suit against the offlcer to 
recover damages for the taking of it, by Ipjunction to prevent such taking 
where It would be atlended with irrémédiable injury, or by défense ta 
a suit brought against him for his teiX^ or the otier claims standing 
agaihst him." i 

It ean no longeai therefore, be said that thèse coupons are not 
v«.lid obligations p^ the state of Virginia, («ceivable for taxes and 
dues to hçr; and it is equally cjearthat ^hen a taxpayer of that 
atate tenders thèse coupons in paypient of taxes due by him, and 



' PAKSONS V. SLAÛGHTËR. 8Ï9 

préserves tïii^ attitude, so as to make good Ms tender at any and àîl 
times, he will thençeforth, in law and in fact, be considered to hâve 
paid the taxes, and will be protected in person and property frQm 
any effort on the part of any state offlcer to enforce the tax. That 
is to say, the tender must either be made in person or by anthorfty 
of the taxpayer for taxes due by him. The protection given by tîie 
court is given to the taxpayer. It will be observed that this pro- 
tection is of a distinctive character, When the taxpayer has made 
his tender, producing his coupons, he has fulfllled ail that is re- 
quired of him, and in law the tax is paid. He has nothing more to 
do except to keep his couiwns ready for delivery. If, after this, 
any gtep be taken looking tp the issue of tax exécution or distress 
warrant, or of beginning of suit against him or his property to col- 
lect the tax, upon reporting his case to the court it will restràin 
such act. Can he go further than this? Will a bill lie to compel 
the treasijirer to receive coupons, — that is to say, speciflcally to per- 
form tl^e contract set forth in them? It is not the contract of the 
treasurer; it is the contract of the state of Virginia; and the only 
reason why it is presented to him for performance is that he is an 
ofiQcer of the state of Virginia. Such a bill would be, in fact, one to 
compel the state to perform its contract; and such a bill would not 
lie in this court. 

Whether a suit against the ofiScers of a state is or is not a suit 
against the state itself is a question which has long vexed the su- 
prême court of the tJnited States. The question is ably and elab- 
orately discussed by that court in Pennoyer v. McConnaughy, 140 U. 
S. 1, 11 Sup. et. 699, Mr. Justice Lamar delivering the opinion. His 
analysis of the décisions, and his conclusion as to the resuit of them, 
hâve been reviewed and conflrmed in Reagan v. Trust Co., 154 U. S. 
388, 14 Sup. Ôt. 1047. This case seems to make this distinction: 
That when a state ofiicer commits some overt act wrongful in its 
chaa^acter to the rights and property of a citizen, he takea upon him- 
self the responsibility of the act, and cannot justify it by the au- 
thority of the state under color of an unconstitutional statute. But 
if it be a suit not to restràin him from acting, but to make him do an 
act for the state which the state could be made to do were she sua- 
ble, then the suit is really against the state. So, if this were a Suit 
by a taxpayer who had tendered coupons for his taxes, and now 
asked this court, in aid of the contract in the coupon, to compel 
the treasurer to give Mm a receipt in fuU therefor, the suit wffuld 
not be one restraining the treasurer from an act of trespass upon his 
property, threatened or committed, but would be a proceeding spek- 
ing the spécifie performance by him of a contract made by his jirin- 
cipal with the taxpayer, which aid this court could not grant. The 
language of Mr. Justice Bradley in Virginia Coupon Cases, 114 U. S. 
335, 5 Sup. et 965, is not inapplicable: 

"But tien It wUl be asked, has the citizen no redress against the unconstitu- 
tional acte or laws ot" a state? Certainly he has. There Is no difflcully on 
the Buhject Whenever his Ufe, liberty, or property is threatened, assalled, 
or Invaded by unconstitutional acts, or by auy attempt to exécute unconstitu- 
tional laws, he may défend hlmself by any proper way by habeas corpus, by 
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def^se ^i pro^ecufjons, by actions braught on hls behalf, by Jtajunction, by 
majttdainiis. .i)ay.ôi^e df thèse méthods ôf Jedt-ess suitable to bis case Is open 
to him. A citlzésù.Caiiiriôt in any way be îàiaîssed, Injured, or destroyed by un- 
constltutlonal làwa, without havlng somelègal means of résistance or redress. 
But this is whérethe State or its offloers move against him. The right to ail 
thèse means ofprp'tection and redress against unconstltutlonal oppression and 
exaction ïs a.,vpry (j-ifferent thlng from me right to coerce a state into a ful- 
flllment of its et>ntraets. The bne Is an tndefeasible right, a right which can- 
not be takeh kwkt. The other is never a right, but may, or may not, be con- 
ceded by the state, and, if conceded, njay bslconceded on such terms as the 
State choosesto iaipose." 

Is the complâinant in a better position than the taxpayer? He is 
not a taxpayer, ànd no property of hià iS liàble for taxes, or is exposed 
to any mode of àttack. His case is this: He has niade a contract 
with the taxpayei*s that he will tendèr his coupons in payment of 
theip taxes, and that when he présents to each of them a receipt in 
full of his tax then, and not before, the taxpayer will pay him for the 
conpons so tsed. This contract may be either a sale of the coupons 
to the taxpayer,, taking effect at the time of the tender, the price pay- 
able upon the delÎTery of the receij)ted tax bill, or it may be a sale 
of the coupons made and terminàtëd àt the time of the delivery of 
the receiptéd tax bill. If it be the flrst, and the property in the cou- 
pons piassed to the taxpayer at the date of the tender, then the com- 
plainant, parting with the coupons, lost ail of his interest in the 
contract, and cannot cotoplain that it was not performed. Marye 
y. Pàrsons, 114 U. S. 329, 5 Sup. Ct. 9â2, 962. If, howerer, under 
the contract, he wa^ to remain the owner of the coupons, and in con- 
trol ôf them, up to and until the delivery of the tax bill receiptéd, 
then he has no standing in this court, for "it is only ^nrïien in the 
haiids of taxpayers br othèr debtors coupons are recèivable for taxes 
and debts due the state." Virginia Coupon Cases, 114 U. S. 329, 5 
Sup. et 934. 

It has beëh earnestly urged that the act of the complainant in 
making tendei* for ail of ^hese taxpayers ^as a lawfùl act Of this 
there can be no doubt ^iSennett v. Hunter, 9 'Wall. 326. Any one 
can tender or pay the taX of another; and if, either by act or ac- 
qtiiescence, the tender is ratifled, or the payment itâelf is good, the 
5person tendering the payment acts as his agent Mr. Parsons, in 
tendèrîng thèse couj^ons, may hâve been the agent ai each one of the 
taxpayers; but the i'efusal to receive them worked a wrong to his 
principals, under whose ri^hts he actèd As taxpayers, they were 
entjtled tO make a tender, a^d only bècause they wére taxpayers. 
The wrong waS done to théïn as taxpayers, but no wrong by this re- 
fusai "was done to him, thelr agent. The refusai involved him in 
no responsibility. ft is said, however, that the comi»lainant owns 
naàny of tàese coupons, and tl^at he has piade ttiaiiycontracts for 
disposing of them, ànd hàà* tïie oppoi^unity of making niany more, 
and that the refusai of the trfeasurer to recognize the tender defeats 
thèse contracts. If this be so, and if the défendant willfully or 
Wrongfully defeated any right of the complainant, theré is no obsta- 
cle to his recovery of dàïûages in an action at law for the wrong,— 
a single action, in whioh each refusai could be aet up as sustaining 
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the cause of action. He can hâve no remedy in thîs court. It is 
ordered, adjudged, and decreed that the restraining order or ih- 
junction heretofore granted be dissolTed, and the complaint dis- 
missed. 



HUBBELL V. LANKENATT. 

(Circuit Court, E. D. Pennsylvania. October 23, 1894.) 

No. 23. 

1. Equitt Practicb— Fôrm op Decree. 

An opinion filed dismissing a bill, with costs, wlthout a formai decree 
attaclied thereto, becomes, in effect, such a decree upon the acquiescence 
of complalnant for a period of nearly 12 years. 

2. Same— Bill op Revivor— Lâches. 

A bill of revivor will be stricken from the record, on motion, after the 
lapse of 12 years of inaction from the date of the last proceedlng. 
8. Same— Entby dp Decree. 

It is the duty of the party desiring the allowance of an appeal to pré- 
pare the form of a decree, and not of the court or the adverse party. 

This was a motion to strike a bill of revivor from the record. The 
original suit was begun on January 4, 1881, by the flling of a bill in 
equity. On January 23, 1882, an opinion was flled by BUTLER, Dis- 
trict Judge (McKENNAN, Circuit Judge, concurring) dismissing the 
bill, with costs. There was no formai decree made. The next pro- 
ceedlng in the case wais on October 12, 1894, when the bill of revivor 
in question was filed. 

Samuel Dickson, for the motion, advanced the foUowing reasons 
upon argument before the court: 

(1) Because, at the time of filing the bill of revivor, no suit was pending, 
the original suit having been settled and ended by the filing of an opinion 
and the entry upon the docket that the suit was dismissed, with cosis. 
(2) Because the plaintiff had been guilty of unreasonable lâches. (3) Be- 
cause the claim set forth in the original bill of complaint would hâve been 
barred by the statute of limitations within six years from the date of the 
last transaction. If the plaintiff had a new cause of action at the time 
of flling the opinion, it would hâve been barred within six years from 
that date, and no amendment or bill of revivor can t>e filed introducing 
a new cause of action. (4) Because the plaintiff had his attention called 
to the State of the record within less than two years from the filing of 
the opinion, and, having acquiesced therein, should not now be allow(fd 
to appeal from the final decre© of the court. (5) Because a court of equity 
considers that done which ought to hâve been done, and disregards purely 
formai mistakes or omissions, and the déclaration In the opinioîi filed of 
record, and in the decree upon the docket, constitutes, In substance, a final 
decree. (6) Because the formula prescribed in the rule of court for tlie 
formai decree was only intended to obviate the necessity of repeating In 
the body of the decree the pleadings already filed of record. The entry 
upon the docket is substantially équivalent, and, having been acquiesced In 
for more than double the period of time necessary to bar any claim at law, 
It is not now compétent for the plaintiff to avoid its effect 

Chas. C. Townsend, J. B. Townsend, Jr., and F. P. Dewees, op- 
posed. 

The only entry upon the docket la of an opinion filed dismissing the bill, 
with costs. It is not even an order, and far less a decree. Even If a 

v.63F.no.7— 56 
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flecree has ibeen made, the suit would ritlll be Ils pendens untll the decree 

58. Lia Pendens la not destroyed 
cases. It was not the duty of 
a decrèe to submit to the court 
for the purpose of obtalning the allowance of an appeal. If there is any 
lâches, such lâches Is etther wlth the court or the défendants. The new 
cause of action Is clalmed. This Is slmply a bill of revlvor of a case 
whlch Is Us pendens. . ' ■> : 

BUTLiTË, District Judge. The bill is flled under Èo. 56 of the 
equity rules. Is there a suit pen<Jing? This is the only question. 
I think there is not. First, because under the çircumstanees the 
coui^'« laet iû Drdering a dismissaJI pf the bill should bé treated as 
a final' diSsipoigition of it; and if not, tfaen second, because the plaihtiff 
abandoned the suit. 

; : A^li^ ithj§,l|â,pse of such 8.1 period.ol inaction the plaintifif should be 
regardgà; auBi haTing treated the court's order as final— the informai 
decree as a formai one. In efifect the court ordered the bill dis- 
mis<^â|ïWthe]fetord shows; the fprtb,a,l decree would hâve signifled 
no mbré;' tf thé plaintiiff'desired to proceed further it ^as his duty 
to put #6/ decree in form; it wassnot the duty of.thft court or its 
«lerk. ,: The défendant needed nothing more uidess he ohose to pro- 
ceed forr costs — ^which the record indicates would hare been fruit- 



Begidei^itïie çircumstanees justify;<and require, a conclusion that 
the plaittlàii abandoned rfebe miti How else can his conduct be ac- 
counted for? The lapse of such a period of inaction, unexplained, 
would of itself in any case be sufflcient évidence of 9,bandonment. 
Such inklétibtt for ia fotlrth the €ittié1n ordinary casés Justifies dis- 
missal of bills for want of prosecittion. Ùnder the çircumstanees 
of this case tbe cotiolusioii of abèundonment is unavoidable. An issue 
was raised' testimony talÇen, and jh^gmeht rendered. The purpose 
of the suitiTîV'îàà àçcomïi'fisiied — ^though the resuit may hâve been dis- 
appointinèï, The plaintiffacquiesced fortwelve years. True he com- 
municatèd #ith the clerk about an appeal and leamed that the de- 
cree was'ridt in ^orm. Instead oî putting it in form; as was his 
duty if ti^ dési^fe^ fUrther proceedings, he rested ten yeàrs longer and 
now asks th« court to treat the suit as pending, that he may renew 
the lîtigàtion. I repeat the conclusion that he acquiesced in the 
judgment ^rOnotinced and abandoned the suit, is tinàvoidable. It 
would nbt bf iùore so if he had rested ten years longer/ 

Aside Irôm thèse considérations,! however, the delay is fatal. 
After such a, period of inaction the revival of the suit and renewal 
of the litigîitibn would be grossly inéquitable. 

The motio^ iâ sustaineâ. 
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: THEi MÀRÏ liEJNAHAI». 
DOHBRTÎ T. McWILLIAMS et al 
(Circuit Court of Appeals, Third Circuit Noyember 1, 1894.) 

No. 4, 

•Appeal from the District Court of the United States for tlie District of 
New Jersey. 

Tliis was a libel by Charles McWllliams and Daniel MeWllllams against 
the canal boat Mary Lenahan, her tackle, etc. (Patrick Doherty, clalmant), 
for materlals used and labor expended In making certain repalrs. The 
district court rendered a decree for libelants, GKEBN, District Judge, de- 
llvering the following opinion, January 23, 1894: "Thé évidence in this 
cause is very conflictlng, the only undisputed fact being that the libelants 
dld repair the boat in question. After a careful considération of the whole 
cate, however, I hâve reached the conclusion that the -libel sbould be 8us- 
tained." The daimant thereupon appealed. 

Stewart & Macklln, for appellant 
John Griffln, for appellees. 

Before SHIRAS, Circuit Justice, and ACHESON and DALLAS, Circuit 
Judges. 

DALLAS, Circuit Judge. By the assignments of errpr, It Is aJleged, In 
gênerai terms, that the decree of the court below is erroneous. This allé- 
gation bas not been sustained. No question of law Is presented by the 
record, or Is suggested by the argument which has been submltted on behalf 
of the appellant The district court, upon the conflicting évidence which 
was before It, reached the conclusion that the libel should be sustained, and 
our own examination of that évidence satisfles us that this conclusioa la 
correct Therefore, the decree Is aiïirmed with costs. 



GXTÏ OF TRINIDAD v. MILWAUKEB & TRINIDAD SMELTING & EB- 

PINING CO. 

(Circuit Court of Appeals, Eighth Circuit October 15, 1894.) 

No. 401. 

L Donation bt Citt to Manufactubino Compant— Fbaud— CoNSTRUcrrïT» 
Notice to Company. 

The cîtizens of a certain clty, and thetr committee, agreed .with a smelt- 
ing Company to donate to it certain land for a smelter, on condition that 
It would erect thereon a smelting plant costlng $50,000. The laad was 
bought by such citizens, and deeds taken in the name of one of them as 
trustée. Afterwards the company erected thereon a smelter costlng 
$80,000, and complied with the eontract, and such trustée conveyed to it 
the land. The city council, on the pétition of citizens, approprlated Ç17,500 
for the ostensible purposo of straightenlng a stream running through the 
clty, but Intending to use the money for the purpose of paying for tho 
land purcbascd as a site for a smelter, and It was ,so used. The com- 
pany's représentatives dealt entirely wltb the citizens and thelr com- 
mittee, and had no actuaJ knowledge of the manner in whicb tbe land 
was pald for. Héld, that the fact that the land was deeded to and by 
such citizen as trustée dld not charge tbe company with constructive no- 
tice of the fraudulent use of the city's money in the purcbase of tbe land, 
and dld not entitle the city to a lien thereon for such sum. 

II. Bavk. - '- 

The rules relattog to coostructire notice, applicable to tbl» caM, stated. 
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Appeal f rom the Circuit Court of the United States for the District 
of Colorado. 

This was a bill by tlie city of Trinidad, Colo., against the Milwau- 
kee & Trinidad Smeltiùg & Reflning Company, to éstablish and en- 
force a lien on land donated to défendant, and paid for by an 
appropriation of the funds of guch city. From a decree of the circuit 
court dismisëing the blll, Cdmplainant appeals. Affirmed. 

Everett Bell, for ap|i|éllant. 
Edward L. Johnson, foi- apïpellee. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CAIiDWELL, Circuit JUdge. This is a suit in equity brought by 
thé appèllàht, the city of Trinidad, against the appellee, the Milwau- 
kee & Trinidad Smelting & Eeflning Company (hereinafter called 
the "smelting company"), a corporation charterèd under the laws 
of the State pf Wisconsin, to establish and enforcé a lien for |17,500 
on the land upon which the smelting company has erected its smelt- 
ing Works. The theory of the bill is that the city council of Trinidad 
fraudulehtly appropriatëd find used that sum of money to purchase 
the land for the use of the smelting company, and that the smelting 
company took title with notice, either actual or constructive, of this 
fact There is no contention over the fact that the land was orig- 
inally purchased with money raised by the sale of city warrants 
isstied for that purpose; but the spieiting company dénies that it 
had notice, actual or constructive, of the fact, and pleads that it is 
a bona flde purchaser for yalue, without notice; and the material 
and contested issue in the case arises on this plea. 

In June, 1889, John C. Hoffman and other stockholders of the Cop- 
•pet King Mining, Smelting & Reflning Company of New Mexico, a 
corporation of Wisconsin, which afterwards changed its name, and 
became the Milwaukee & Trinidad Smelting & Eeflning Company, 
the appellee in this case, left Milwaukee, for the mining régions of 
the Southwest, with a Tiew of locating and erecting smelting and 
reflning works at some place in that région. They expected to go 
to New Mexico, but at Denver they met Mr. Ployd, who induced them 
to visit Trinidad, with a view of locating theîr works there. Mr. 
Ployd preceded them to that place, and, immediately upon their ar- 
rivai at Trinidad, several of the property owners and business men 
of the place met thèin, and expressed an earnest désire to hâve them 
locate the proposed smelting works in that town, and, to bring 
about this désirable resuit, intimated their readiness to raise them 
a reasonable donation oir bonus. After the dtizens had shown différ- 
ent sites for a smelter, the représentatives of the smelting company 
selected thesite upon which the smelter was afterwards erected,, and 
inîormed the citiaens Of the city, who were anxious to know What 
wouldindùcie them |d;build the si^élter in Trinidad, that if the 
citizens would procure for them the site they selected, f ree of cost, 
they woul4 erect aiismelter thereon.., The proposition was eagerly 
accepted by the citizens, and a public meeting of the citizens was 
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held, at wMch a committee was appointed to raise the funds, and do 
whatever was necessary to procure the title to the site selected. 
Shortly thereafter, the committee purchased several parcels of land 
comprising the site, and had them oonveyed to "E. D. Wight, trus- 
tée ;" and on the 28th of August, 1889, Wight, trustée, oonveyed the 
same, by warranty deed, to John C. Hoffman, a représentative of the 
smelting company; and on the same day, as a part of the same 
transaction, HofEman entered into a contract with Wight, who was 
trustée for, and acting on behalf of, the citizens, whereby HofEman, 
on behalf of the smelting company, in considération of the exécution 
of the deed by Wight to him for the site of the smelter, agreed to 
erect thereon a smelting plant of the capacity and dimensions de- 
scribed in the contract. Very soon thereafter the smelting company 
began the érection of a smelter on the land, which was completed 
within the time provided by the contract, and complied in ail re- 
spects with the requirements of the contract. How fully the smelt- 
ing company complied with its obligations to the citizens is shown 
by the following communication from the committee representing 
the citizens to their trustée, Mr. Wight: 

"Edward D. Wight, Esq., Trinidad, Colo.: The underslgned, acting as a 
-committee In -behalf of the citizens of Trinidad, pursuant to the conditions 
under which certain real estate lying contiguoua to said city was donated to 
the Copper King Smelting and Refining Company for the purpose of the 
construction and opération of a smelting plant by said company, hâve visited 
and inspected the buildings, machinery, and other appliances erected by said 
«ompany on the land ref erred to, for the purpose of determlning whether the 
company bas complied with the terms of the agreement under which the 
property was donated by the citizens of Trinidad. We take pleasure in 
statlng that the company, under the direction and superintendence of Mr. 
Thormeier, its gênerai agent and finauclal manager, bas complied in every 
particular with the conditions named in the agreement He bas done more 
than merely comply with the agreement, and bas expended a sum of money 
very considerably in excess of the amount requlred to be expended by the 
company before it should reeeive a clear tltle to the property donated. The 
company bas not only already expended a sum considerably in excess of 
$50,000, but bas under way additlonal structures and appliances, which It 
is intended to complète at an early day, that will require the expenditure of 
a still further sum of money. We bave been much gratlfled at the abso- 
lute good faith manifested by the company, through its légal représentative, 
Mr. Thormeier, and the correct business principles upon which tbis enterprise 
bas been conducted from its Inception; and we feel justifled In the prédic- 
tion that tbis plant, when in opération, wlU materially add to the prosperity 
of the community. As such committee, we advise that you exécute to the 
company such release as may be necessary to vest in it a clear title to the 
property donated. Caldwell Yeaman, 

"John Conkle, 
"M. Beshoar, 
"E. B. Sopris, 
"H. B. Mulnix, 

"Committee. 
"Trinidad, June 11, 1890." 

The total cost bf the smelting plant erected on the land was 
about $80,000. When the site was selected, it comprised several 
tracts owned by différent persons, ail of whom conveyed to Wight, 
trustée^ representing the people of Trinidad. The total cost of the 
land was about |17,000. 



886 ,,! ! ■. FEDEEAI. BEPÔRTEE, vol. 63. ' ■ ' 

îllnow àppearsitèàtthe todHéyfjtopurehasé the land was prbeWred 
iattaÉwayîi On the llth day ofJuly, 1889; Borne of the citizens of 
lîienêitf oî Trinidad presented to- fthe dty eouBiéil a pétition a^klng 
forîanaJjpK^riation of |17,500"forïthë purpose of straightening the 
LaS An^as river, which runs thrtigh the city. Thèréupon, the city 
counotlj'toy résolution, authorizéd the mayor to appoint a committee, 
to be coBàposed of three membeps from the dty côtincil and five 
citiaenë of the city^ with povirer to contract for the straightening bf 
the ritei''thK)ugh'.the city, and tô expend |17,Si0O for that purpose. 
The mayor appoinrtéd the committee. On the T^th of August, 1889, 
at a meeting of the city conâcil, the committee repôrted that they 
had contracted witii certain persohs, whose names were given, for 
straighteming the river throngh the city; that thè <îoïitract priée for 
thewtqrfc wa» $lf,SOO; and that the contractorte had performed the 
Works,! and ^'ere^entitiled to be paid that sum. Théreupon, the city 
coundl allowed thé contractors |i7,500, for wMch cîty warrants 
were imniediatelydsslied and delivered to the cOintoittee previously 
appointée 6y the nàayor to contract for straightening the river, who 
immediately sold them, and With the money derived frôm the sale 
of thèse? warrant» tlie land selectedias a site forthe smelter was 
purehased and paid for, and deeds theïefor exeçnted by -the severàl 
vendora to "E/ D. 'Wight, tnistee." iNô bona^dÇ contract was 
ever enteiJ^d intoi ï^f straîghteniiig ihèVriver, and it was not straight- 
ened. Jt was well niiderstood by the mayor and city council and the 
committee appointed by the mayot that the |17,5O0 Was not to be 
expendéd* in straiçlfttening the river, but Was tOrbeùse^ in purchas- 
ing thé igite for the ^pielter. What was said anddpflîe about straight- 
ening tftèiriver wa« a mère device to make it appear upon the record 
thatthe warranta for fl7,500wereiissued for a lawful purpose. Thè 
authol^zed representa.tiveB <rf the âinëlting conipany were not parties 
to, a,nâ,ïiàdiio know|èdge pf, this fraudulent scbeme. From thein- 
ceptiontrfïhe business to its dose, they dealt exclusively with the 
citizenS and the citizens' committee. They had no communication 
or dëaliiigs with thè city, or thé cotntnittee çpijaposéd of citizens and 
councilmen! appointed by the mayor.. It is apparent that the mçni- 
bers pf the city counoîl, and the persous acting in concert with them, 
who concéived and carried put this monstrous fraud on the city; were 
not proud of their 3,ci(ievemeiit; àrid the knowledge pf their action 
was Withhéiia fr;6to:th^ public, and paj^ticularly frorti the représenta- 
tives pf the smelting Company.' !Publicity would hâve defeated the 
scheme. The warrants could not hâve been sold, and it is bighly 
probable the sm^lttng company would hâve declined to accept the 
land if it had knôW|i it was acquired by any such fraudulent devices. 
We are sa^ti^ed that, at no time before the smelting company erect- 
ed its plant on the land, were any of its oflQcers or âgèûts advised that 
the funds to purchasp the land had been, raised in themanner stated. 
In conMéràtipn'tiÈiia^jÛie smeltini; e(JmJ)any wPula' eifect; its smelter 
in i;i^iUàâ„ the CÏt'ize'ns agréed ;ùà qpiiate the ^itë theréfor. Thére 
was ttothing ^nthla agreeinent tô excite suspicion on tiie part of the 
sméltiiig con3pàiii7.' ' The donàtïbn'ôf à site to induce the location 
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of a large manùfacturing plant like this, by the property owners 
and business men of a new and growing town, was not a suspicious 
circumstance, or one which would impose on the donee the obligation 
to inquire where the donors got the money to purchase the land. 
Donations of this character are of common occurrence. The smelt- 
ing Company believed, and had reason to believe, that the citizens 
with whom it dealt had acquired the title to the land which had been 
conveyed to Mr. Wight, their trustée, in a legitimate mode. Cèr- 
tainly, the smelting company, in the absence of express information 
on the subject, could never hâve conceived or suspected that the city 
council would hâve given its sanction to any such extraordinary 
scheme as that by which the city was made to pay for the site. Such 
action by a city council is believed to be unprecedented, and, before 
this précèdent, would hâve been regarded as incredible. 

But it is earnestly contended that, if the officers and agents of the 
smelting company did not hâve actual notice that the city's money 
was used to purchase the land, they are chargeable with constructive 
notice of that fact This contention is rested on the word "trustée," 
following the name of Wight, in the deeds made to him by the différ- 
ent persons who conveyed to him the several parcels of land com- 
prising the site, and also in the deed made by him to Hoffman for 
the land on the 28th of August, 1889, and the agreement between the 
same parties of that date, heretofore mentioned, showing the con- 
ditions upon which the deed was made. It is said in the brief of 
the leamed counsel for the appellant that "unless the word 'trustée,' 
after the name of Wight, may be regarded as mère descriptio per- 
sonae, and rejected as a nullity, there was à plain and actual notice 
of a trust of some description." The trust was not declared in the 
deeds, but in the light of the agreement between Wight and Hoffman, 
of the 28th of August, 1889, which expressed the understanding pre 
viously agreed upon between Hoffman and the citizens' committee, 
there could be no doubt as to what it was. Wight had no connection 
with the city. He was acting for and on behalf of the citizens' com- 
mittee. That committee agreed with Hoffman to purchase and pay 
for the land, and cause it to be conveyed to the smelting company. 
Through the agency of this committee, it was conveyed by the former 
owners to Wight upon the trust that he would hold the title for the 
committee, and convey the same to the smelting company upon its 
agreeing to erect its smelting plant thereon. Wight was not a trus- 
tée for the former owners. They received their purchase money, 
and made absolute and unconditional conveyances. Ail the circum- 
stances, within the knowledge of the smelting company, were calcu- 
lated to satisfy any one that the trust relation occupied by Wight 
was none other than that we hâve indicated. The company expend- 
ed $80,000 on the land without a suspicion of the existence of the 
f acts upon which the alleged trust set up in the bill is predicated. 
When it is sought to bind a party by constructive notice, "there must 
appear to be, in the nature of the case, such a connection between the 
facts discovered and the further facts to be discovered that the 
former mav be said to fumish a due — a reasonable and natural due 
— to the latter." Birdsall t. Russell, 29 N. Y. 220, 250. In this case 
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there was a<?t ithe remôtest connection between wîiat the smelting 
compt^ay actnally knew, or had any reason to suspect, and tke claim 
now^set ïip by the city. The mies mpon eonstructive notice in this 
class of cases a^e well settled. In Jones v. Smith, 1 Hare, 43, the 
Tice chancelier states the rule thns: 

"If there Is no . fraudulent tnrnlng away from a knowledge of the facts 
which the rea.gestae would suggest to a prudent mind; if mère want of 
cfiutlon, as dlstinguished from fraudaient and willfal . blindness, Is ail 
that can be Impùted to the purchaser,'— then the doctrine of constructive 
notice will not apply; then the purchaser wlll, In equity, be consldered, as 
In fact he is, a bona flde puTchaser wlthout notice." 

iri Ware v. Lord Egmont, 4 De Gex, M. & G. 473, the lord chan- 
cellorsaid: 

"Where a person bas actual notice of any matter of fact, there can be 
no danger of doing Injustice If he is held to be bound by ail the con- 
séquences of that which he'krio'Ws to exist But where he bas not actual 
notice he ought not to be treated as if he had notice, unless the clrcum- 
stances are such as to enable the court to say, not only that he might 
hâve acqulred, but also ttiat he ought to bave acquired, the notice wlth 
which it is sought to affect him; that he would hâve acquired it, but 
fôf hls gross négligence In the conduct of the business in question. The 
question, when It is sought to aftect a purchaser wlth constructive notice, is 
not whether he had the means of obtainlng, and might, by prudent caution, 
hâve obtalned, the knowledge In question, but whether the not obtainlng it 
was an act of gross or culpablé négligence." 

This statement of the raie is approved by the suprême court in 
Wilson T. Wall, 6 Wall. 83, where titiat court says: 

"A chancelier wlll not be astute to charge a constructive trust upon 
one who bas acted honestly, and pald a full and f air considération without 
knowledge." 

JJpon the facts, as we find them, the appellee is not chargeable 
either with actual or constructive notice of the claim set up by the 
qity; and the decree of the circuit court, dismissing the bill for want 
of equity, is afflrmed. 



FOWLER et al. v. JARVIS-CONKLIN MORTG. CO. 

(Circuit Court, S. D. New York. September 22, 1894.) 

1j Eeceivebs— Removal. 

It Is no ground of removal of recelvers of a mortgage company that 
they are acting as selling ^.gents of trustées of niortgages executed by the 
Company to secure its debèntures; the power to sell the mortgages rest- 
ing with the trustées, and not being ebntroUed by the court or recelvers 
as such. ' ■ ' 

2. Samk. 
., It is not ground for removal tha.t a reçelver of a corporation bas be- 
cdme a member of a reorganizatlon çopmittee, but where a conflict over 
' the plan of reorganlzatioh is foreshadowed the recelver will be risjquired 
to resign from membersbip of the committee. 

8.>SAM:B^APP0liJTMENT OF OfFICBES OF GOBFORATIOK. 

_ . , The mère fact that the <^fflcers of a corporation whose business waa 
i ieompllcated, Intricate, and widely extended, with millions of dollars In- 
vested upon small mortgages scattered through several states, were im- 
prudent m Investing its money, Is no SUfflcient ground for selecting as 
recelvers Etrangers entirely unfamlllar wlth the assets, or the machiuery 
, for their collection. , ■ 
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Pétition by Elizabeth Gamett for the removal of Samuel M. Jar- 
Ads and Roland E. Conklin as receivers of défendant in a suit by 
Benjamin M. Fowler, J. G. Zachry, and Elizabeth Gamett against 
the Jarvis-Conklin Mortgage Company. 

Treadwell Cleveland, for the motion. 

Wheeler H. Peckham, Arthur H. Màsten, and Winslow S. Pierce, 
opposed. 

LACOMBE, Circuit Judge. The petitioner gave to the receivers 
due notice of motion to remove them from office, and served there- 
with' voluminous affldavits. Upon the hearing of such motion, coun- 
sel for the receivers submitted affldavits in answer to the charges 
made by petitioner. Inasmuch as counsel for petitioner had no 
opportunity to inspect thèse answering affldavits until the day of 
the hearing, he asked for and obtained from the court permission 
to file additional affldavits in reply to any new matter contained 
in those submitted on behalf of the receivers. To this counsel fop 
receivers objected, insisting that his affldavits contained no new 
matter, but only detailed answers to the charges. Nevertheless the 
permission asked for was granted, it being assumed that counsel 
for petitioner would himself take the trouble to flnd out, from an 
analysis of his own and his adversary's papers, what was in fact 
new matter entitling him to reply. He seems to hâve preferred to 
leave this labor to the court The voluminous additional affldavits 
which he has filed consist almost entirely of an amplification of his 
flrst charges, or of new averments as to the management of the insol- 
vent corporation, not touched upon by the papers or arguments of 
either side when the motion washeard. Werethis an ordinary mo- 
tion, not concerned with the conduct of offlcers selected by the court 
itself, the additional affldavits would be retumed as not complying 
with the tenus upon which leave to file them was granted. As it 
is, the court has carefully examined them, and given due consid- 
ération to the few detached sentences found in them, which may, 
by a most libéral construction, be regarded as in the nature of a 
reply to the affldavits or argument of the receivers. The new 
charges contained in them are made without proper notice, and can- 
not be now considered. To do so would be grossly unfair to the 
receivers, who hâve had no opportunity to answer them. 

There is nothing in the moving papers now properly before the 
court to show mismanagement or misconduct by the receivers. It 
appears that the mortgages which lie back of a particular séries 
of debentures (not the séries in which complainant owns) hâve 
been sold at 40 per cent, of their face value, and petitioner expresses 
the appréhension that those back of debentures in her own séries 
may be sold at a sacrifice, without adéquate advertisement and 
opportunity to bidders. But the power to sell or to refrain from sell- 
ing mortgages back of debentures does not rest with the receivers, 
but with the several trustées of the différent séries, who are wholly 
uncontrolled by the court or its receivers. Nor is there any impro- 
priety in the receivers acting as selling agents of thèse trustées, if 
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tlielatfef chooàe to èmploy thésa-dû that çapacity. Qb tbe contrary, 
it<*^mB to bè fop the interestof jallfliat tbey shoul^ 

;Ni(w;;4s it any ground for rejnjwal tliat one qf ;iiie i receiTers has 
become a member of a reorgg®izâtion committee. Seyeral fédéral 
courts hâve approved of such a. practice ; and altbough this court 
enterfc|i]is a différent opinion,' itnij will rëquire absolute neutrality 
on tfîë ï)âi±' of its offlcers, as bëtWéen cbliflicting plaJis of neorganiza- 
tion, it will be sufflcient if the receiver, now that some conflict 
over the plan of reorganization is foreshadowed, promptly resign 
from'aieitibë^hip of the ooiriMttee. 

The llolls of |>etitioner's original moTing papers is taken up with 
avénïi«ii<ts as to the managenient of tjiè business of the copporation 
befoi» ' thé ap^polntment of receiTers. The cai-eful, elaborate, and 
exhatttrtitfe answer of Jarvia and Oontlin to the.detailed charges as 
to thô mo»ftg%e8 and investnients specifled in the^ pétition disproves 
any suggestion of such fraùdiulent practices as would disqualify 
them irom acting as officçps of the court. It v?as well kno wn to tbe 
court 'when iMy were appototed that it was under their mft.nage- 
ment of its affiairs that the corporation came to grief, and it would 
be no stiriJrise to the court to leam that their business, judgment 
had not been k)und; thati their method» of management had not 
been cohservative; that they had been oversanguine, and improvi- 
dent in investiflents. But it waa apparent to the court then, and it 
is equally apparent now, that a business of such character, so com- 
plicated and iritiricate, so widfely extended, with millions of dollars 
invested uponi small mortgagea scattered through several states, 
requiring prompt attention for collection of interest, maintaining 
of Insurance, and payment of taxes, would be best attended to by 
reeeivers whoj presumably, were familiar with ail its détails, and 
with the machinery already established for looking after its interests 
"in hundreds of towns and hamlets in distant states. As receiTers, 
therè would be no new inTestments for them to make, calling for the 
exercise of a discrétion which had in the past proved to be not 
always wise. They would only hâve to realize what they could 
fr(Mn the assetsby collection or by sale, and pay the same out uuder 
the court's order, meanwhile seeing to it that the property was con- 
served and the business organization kept up for the benefit of ail 
concerned until some plan of reorganization was consummated, or 
the receivership wound up by éale and distiibution of the property 
and good wilL Inasmuch as this would haTe to be done under the 
Supervision of the court, with full opportunity to ail concerned of 
inspecting their books and papers îand overhauling ail their pro- 
ceedings> the meré fact tha* they had, while officers of the company, 
been imprudent in investing its money, wa,s ûo sufficient ground 
for selecting strangers entiitrely unfamiliar with those assets, or the 
machinery ibr thieir collection. The motion is denied. 
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GRAPE CREEE COALCO. et al. v. FARMBRS' LOAN & TRUST CO. 

(Circuit Court of Appeals, Seventli Circuit. May 31, 1894.) 

No. 148. 

1. Pkactice— Assionmekt of Errob. 

Under the eleventh raie of the circuit court of appeals for the seventh 
circuit (1 C. C. A. xlv., 47 Fed. vi.), requlrlng tlie error urged to be set 
out separately and partlcularly, an assignment of error cannot be gopd 
If it is necessary to look beyond its terms to the brief for a spécifie state- 
mént of the question to be presehted. 

2. FOBBCLOSUKB— AMO0NT UnPAID BUT NOT DuE. 

Upon foreclosure oî a mortgage for nonpayment of Interest, when 
the principal is net due, and is not, by the terms of the mortgage, to 
becctme due upon default in payment of interest, it is both proper and 
necessary for the court to find the amount of principal unpaid, and decrbo 
its payment out of the proceeds when the property is to be sold as an 
entirety. 

5. Samb— Whbrb Principai/ not Due— Rédemption, 

A mortgage securlng an issue of bonds provided— First, that If tjie 
interest should be in arrear for six mon^hs, or if the principal should 
not be paid at maturity, or if a stlpulated payment to a sinking fund 
should not be made, the trustée should take possession, manage the 
property, pay the interest in default, and coupons maturing from time 
to time, and apply the remaining income upon tlie principal of the bonds; 
second, that after six months' default in payment of principal or interest 
the trustée should sell the property as an entirety, and apply the proceeds 
to the payment of principal and interest, "whether the principal is then 
due or not;" and, thlrd, that in case of the trustee's taklng possession, 
or proceeding to sell, if the mortgagor, before the bonds became due, and 
before sale, should pay ail arrears of interest, with costs, etc., the pro- 
ceedings should be discontinued by the trustée, and the property restored 
to the mortgagor. Held^ upon a bill to foreclose for default in payment 
of interest, that a power to decree the •whole 'lebt due could not be in- 
ferred from the foregoing provisions, and though it was proper to direct 
payment of the whole debt from the proceeds of the property, when sold 
as an entirety, the mortgagor should be permitted by the decree to redeem 
before sale, upon payment of the overdue interest and costs only. 

4 Same — Harmpui- Error. 

The provisions of the mortgage permitting the mortgagor to stay pro- 
ceedings by paying the overdue inteiest does not render harmless the 
error in a decree adjudging the whole debt due, since, until modifled in 
some lawful way, such decree is conclusive for every purpose of the 
amount due. 

15. Same— Sale Pbnding Appbal. 

The fact that a sale had actually been made pursuant to a decree 
erroneous in adjudging the whole debt due, should not prevent its re- 
versai; the error being substantial, and the appellate court not being 
in a position to détermine the bona fides of the sale. 

6. Foreclosure — Cost — Amount not Fixbd. 

It is no objection to a decree for foreclosure that it leaves uncertain 
the amount of costs, counsel fées, etc., to be paid in order to redeem 
before sale; it being common practice to leave such amounts unfixed, and 
it being in the power of any party to move to hâve them flxed. 

7. Mortgage— Lien upon Aftbr-Acquired Property. 

Courts of equity extend the lien of a mortgage to after-acquired prop- 
erty upon the theory that, though inelïective as a conveyance, it opérâtes 
as an executory agreement attaching to the property when acquired. 
It seems, therefore, that a mortgage, purporting to convey ail after- 
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acqulred lands In V. county, but contalnlng covenants for further con- 
.Ygiyaiice and assurance of property afterwaxds aequlred for the business 
of the mortgagor, would cover the latter only. 

Appeai from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Suit by the Farmers' Loan & Trust Company against the Grape 
CreekCo^l" Company, the Grape, Qreek Coal & Coke Company, Mason 
M. Wright, and John B. Browa* Complainant obtained a decree. 
Défendants appeai. ' 

This appeai Is from a decree of foreclosur© In favor of the Farmers' Loan 
& Ti'ust Company, appellee, against the Grape Creek Coal Company, Grape 
Çreek Çoal & Coke Company, Maion M. Wright, and John B. Brown, appel- 
lants, forefdostng a mortgagë éxecuted by the flrst-named company to secure 
the pàyfl^èiit of a séries of !Mp bond^ each for $1.000. The other appellants 
are Jùdigoiènt creditors of "the mor;tgagor, who recovered thelr respective 
judginents t>endlng the fbréqlôsurè suit The first blll of comjplaint for fore- 
dosure was flled Decembér 17, 1891. A second blll was flled April 11, 
1892. The two sults were Consolidated by order ot court April 14th. On 
May 23, 1892, the flrst blll waS dismlssed by the Complainant, and the case 
prôcéediBd to decree Àpifll iô, 1893, on the second blll, which, oh July 7, 
18Ô2, had been amended to |4ïeitide certain after-acqulred real estate. The 
ttibrtgage or trust deed b6re date April 1, 1886, and contained the f oUowlng, 
Wlth otiier, conditions: "Flrst That if the Interest on any of the bonds so 
îsï^ue^ shall not be pald by the party of the flrst part when the same shall 
bèaJifle due, and If such Interest iemain in arrears for six months after 
demàtid at the place where the same is payable, or If the principal of said 
b6nd», or any of them, shall not be paid at their maturity, or in case of 
defàult for six months In the payment of whatever may be due on the 
Sïiiklhg fund hereinafter provided for, then it shall be lawful for the 
party of the second part or its successor in trust for the tlme being, and 
It shall be the duty of such trustée, upoh the lequest in writing of the 
holders of not less thsm one-haïf of the then outstanding bonds of the 
ÎSsuè hereby secUred, to enter forthwith, demand, take, and maintain 
possession of, ail and singnlar, the estate aiid premises hereby conveyed, 
aiid as the attorney in fact or agent of the satd party of the flrst part by 
it^lf ànd agents or substitutes, dùly constltutéd, hâve, use, manage, operate, 
ahd enjoy the same, and" (after paylng expenses of management) "shall 
apply the remaining income and revenue arising from the use of said mort- 
gaged property, and coming to its hands, to the payment of the interest 
Im default, and maturing from tlme to time, satisfylng the said coupons 
In the order of their several maturities, and thereafter apply the residue 
apon the principal of the then outstanding bonds. Second. And upon the 
further trust that if a six-months default shall occur in the payment of 
either principal or interest of any of the bonds hereby secured, after such 
actual demand, as aforesald, then it shall be lawful for said party of the 
second part, or said trustée for the time being to cailse, and upon -the written 
request of the holders of a majority in amount of said bonds then out- 
standing, it shall, with or without entry, as aforesald, cause, ail and singnlar. 
the said premises, appurtenances, equlpments, and property of every descrip- 
tion, hereby conveyed, to be sold as an entirety, at public auctlon, to the 
hlghest bidder, * » * and on such sale said party of the second part, or 
the trustée for the tlme being, shall make, exécute, acknowledge, and deliver 
unto the purchaser or purchaserS thereof a good and sufflcient deed, in 
feé simple, conveylng the property so Sold • * • and after deducting 
from the proceeds of sale the costs and expenses thereof, and a reasonable 
compensation to said trustée and its attorneys and agents for services in 
connection therewith, shall apply so much of the proceeds as may be 
necessary to the ratable repayment of principal and then-accrued interest 
of ail the said bonds, vehether the said principal is then due or not. * » * 
Third. In case of any such taking possession or proeeeding to sell the 
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mortgaged premises for default of payment of Interest or slnking fund. 
If the sald party of the first part, before the sald bonds shall become. 
due, and before such sale shall be made, shaJl pay and satisfy ail interest 
then in arrears on ail such outstanding bonds, and shall also pay ançi 
discharge ail costs, expansés, and disbursements and reasonable compensa- 
tion ineurred by reason of such default or possession, then, upon évidence 
thefeof to his satisfaction, the sald party of the second part shall thereupon 
discontinue such proceedlng, and restore possession 6t the mortgaged premises 
to the party of the flrst part, to be thereafter held subject to thèse présents. 
In llke manner as If such default or entry had not occurred. Fourtlj. 
The sald party of the first part expressly covenants and agrées that it 
wlU, on demand, from time to tlme, hereafter, exécute, acknowledge, and 
deliver unto the said party of the second part any and ail such further 
and othër conveyances and assurances as may be necessary and proper to 
fully convey to and veet in the party of the second part, or the truste^ 
for the tlme belng, ail such future-acquired ground, estate, equipment^, 
and property as it may hereafter, from time to time, purchase for use ip 
the worklng and carrying on of its said mines. And the sald party of 
the first part doth still further agrée that it will, in case of any defau^t 
In the payment by It elther of the principal or Interest of any of its bondis 
hereby secured, forthwith, upon demand of the party of the second pari, 
or the trustée for the tlme being, surrender the fuU and peaceable possession 
of, aJl and singular, the premises hereby conveyed, or intended to be 
conveyed, includlng ail the real and personal property by it acquired 
subséquent to the date of thèse présents for use in connection with its said 
mines. * * * Seventh. It Is further agreed that beginning April first, A. 
D. eighteen hundred and nlnety-one, and annually thereafter, the said 
party of the flrst part shall and will set apart the sum of twenty thousand 
dollars as a slnking fund to be used and applied in the payment of said 
bonds. • * • Bighth. It is further agreed that, when any of the lands 
hereby conveyed shall no longer be available for mlnlng purposes, they 
may be sold and conveyed in the discrétion of the parties of the flrst and 
second part, both parties unltlng in any conveyance to be made, and such 
sale may be either of the lands, reserving ail mines underneath the surface 
of the ground, or with such mines as the pEirtles hereto shall deem proper; 
and the proceeds of sald sale shall be reinvested in coal lands, and brought 
under this mortgage, or be added to the slnking fund provided for in the 
previouB section, and applied as therein directed." 

The court found and decreed the lien of the mortgage to be superior 
to any other lien in favor of any party to the cause; that default had 
been madie in the payment of interest due, entitling the plaintifC to a sale 
of the mortgaged property and premises, Including the after-acquired lands 
descrlbed, "unless the défendant mortgagor shall pay the amount of the 
entire bonded Indebtedness secured by the mortgage, with ail costs and 
expenses of the suit, at a short day to be flxed by the court"; that there 
were secured by the lien of the mortgage the foUowing amounts of bonds 
and coupons outstanding and past due, with 6 per centum interest thereon 
after maturity, to wit, $14,760 for coupons due October 1, 1S91, the same 
amounts, respectlvely, for coupons due April 1, 1892, October 1, 1892, April 
1, 1893, and the sum of $492,000 for the principal of the bonds, aggregating 
the sum of $555,349.93 due for the principal and interest, and interest upon 
the unpaid coupons to the date of the decree. It was further ordered and 
decreed "that unless the parties défendant, or some of them, shall, on or 
before the expiration of twenty days from the entry of this decree, pay 
the plaintifC the following sums, namely: First, a sufficient sum of money 
to pay the costs of the plaintiff in this cause as they shall be taxed, and 
Its compensation as trustée, with its counsel fées and other expenses and 
disbursements, as the same may be flxed by this court; and, secondly, 
the entire sum due for principal and interest, and interest on unpaid 
coupons up to the date of this decree, as hereinbefore flxed and determined, 
with Interest thereon from the date hereof,— then the said mortgaged prem- 
ises and property shall be sold as hereinafter directed." A sale under the 
decree was made September 22, 1893, to Joseph J. Asch, P. J. Cronan, anâ 
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À. D. Irrîag, for $200,000, waorrejmrted September 26, and November 2, 
-liSSS, ^'88 cônflnned. ïhis appeal ^wâs talien October 18, 1803. ; 
Ka?heierTOrs assigned, exceptlng the flrst, whlch is waived, and .tliç eighth, 
Whictt fe not briefed, are stat€ld:;as folio ws: "(2) The circuit court erred 
in rendetlng a decree for any fnrtheif or greater sum than thOiamount due 
upon'sald trust dieed, for Interest ott said bonds, and for the aaiount due 
on thè étnting fundi (3) The circuit court erred in finding afld decreelng 
that' thé'sum of flve hilndred and; flfty-flve thousand three, himdred and 
forty-ttlne dollars anâ nineiy-three cents ($555,349.93) was due upon said 
trust deed and bonds secured thereby. (4) The circuit court erred in flndlng 
ànd decteelng that the said trust deed was a Hen upon the laad» described 
■iti said flrst amenâmeint tosaid orlgitial bill, being the l^jids acquired by 
said Grape Creek Goal Company af ter the exécution of said trust deed, 
'SuperJor to- the lien of the judfgments; of said Grape Creek Coal & Coke 
Gompanyr Mason M. Wright and Johni Bj Brown. (5) Thç circuit court 
errëd in finding and decreeing> that the en tire amount pf said mortgage 
'indebtedness was due. (6) The eir«uit! court erred In not fl^ing a deflnite 
amount té be pald^toy said défendant Grape Creek Goal Gopaipaiiy and the 
the othet défendants withln twenty days from the entry of said decree. 
(7) The «Ircult court erred inlèaTlng uncértain the amount to be paid by 
said def^idants, and each of thëm,. in order to prevent a sale of said 
mortgageid premlses." 

J. B. Mann (0. H. Remy, of counsel), for appellants. 
H. B. Turner and William Burry, for appellee. . 

Before WOODS and JÉNKINS, Circuit Judges, and BAKER, Dis- 
trict Jud^è. 

WOODS, Circuit Judge (after sta;ting the case). The second and 
third spécifications of error do not, in conformity with the eleventh 
raie of tbiS court, "set out sepa*ia-tëly and particulariy" the error 
intended to be urged. An àssi^ijttent cannot be gobd, under this 
raie, if it is necessary to look beyond its terms, to the brief , for a spé- 
cifie statement of the question sought to be presented. Under the 
firstof thèse assignments, it iS ttrged that the principal of the mort- 
gage debt was errone*)usly decla'réd due; and under the second, after 
claiming that ail said concerning thé first was applicable to this, it 
is urged, in addition, that the court erred in allowing interest at six 
per cent, ot more than flveper céht;, on overdue coupons, and on the 
principal of the debt from the tiniie wheh the last coupons matured. 
There istin the record no assignwent of error whieh properly raises 
the question of interest; and in respect to the principal of the debt, 
whether due or not, it was not only proper, but necessary, that the 
court should hâve found the ainoulit unpaid, and decreed its payment 
out of the proceeds of the sale. There was therefore no error, as 
specified in the second assigniûent, even if it were otherwise sufii- 
ciently spécifie, "in finding and *endering a decree for any further 
or greatec ^um than the amôunt due." But the fifth spécification 
States mope ôefinitely that the court erred in decreeing the entire 
amount of the mortgage indebtedness to bedue, and, though it is not 
so treated in the brief, we will consîder th© question as presented 
by that a,s8Îgnment. 

By the terms of the bonds the principal debt was not payable 
until the Ist day of April, 1916, and we find nothing in the conditions 
Of the mortgage which authorized the court to déclare the debt due 
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beforë that time. There is, confessedly, no spécifie provision that 
the principal may be declared due for default in thé payment of in- 
terest; but from the authority given the trustée in possession, under 
the first condition, to apply the residue of income upon the principal 
of outstanding bonds, and, under the second condition, to cause the 
property to be sold as an entirety, and from the provision of the 
third condition, that, if the trustée is proceeding to sell the mort- 
gaged premises for default in interest or sinking f und, the mortgagor, 
at any time before sale is made, mây pay ail interest then in arrears, 
costs, expenses, disbursements, and reasonable compensation, and 
that thereupon the trustée shall discontinue the proceeding and sur- 
render the possession, it is insisted that the power to treat the prin- 
cipal debt as due should be inferred. The inference, we think, is 
neither necessary not reasonable. To use the language of the su- 
prême court in Railroad Co. v. Fosdick, 106 U. S. 47, 75, 1 Sup. Ct 10: 

"It does not affiect thls conclusion that, by the terms of the sixth article 
of the conditions of the mortgage, It is provided that upon the exercise of 
the Power thereby conferred, resultlng in a sale of the mortgaged premises 
for a single default in the payment of Interest (it may be one coupon, 
merely), the property Is to be sold as an entirety, and free of the incumr 
brance of the mortgage, so as to pass ail the title, both of the mortgagor 
and mortgagee, and that the proceeds of the sale are to be applied, after 
the payment of overdue Interest, to the payment of the principal of the 
debt, though not yet due. The provision does not, either in terms or in 
efCeçt, make the whole debt due before the stipulated day of payment. It 
is simply the application to the case of a sale by the trustées, under the 
power, of the practlce of courts of equity In cases of judiclal sales upon 
foreelosure. In either case the right of the mortgagee to redeem, and 
thus prevent the sale, Is preserved, on payment, not of the unmatured prin- 
cipal of the debt, but merely of the interest then actually due and in 
arrears,— the very right which, by the decree now In question, was denied. 
If authority is needed on such a proposition, it will be found in Holden v. 
Gilbert, 7 Paige, 208, and Olcott t. Bynum, 17 Wall. 44." 

We flnd nothing inconsistent with the foregoing in Fope v. Durant, 
26 lowa, 283. 

It is contended further that, if the decree was erroneous in this 
respect, no harm was done the appellants, because, "by a tender of 
the amount due, the decree would hâve been stayed, and the premises 
not been sold. Défendants could hâve corne into court, and tendered 
the amount due, and had the proceedings dismissed." Down to the 
entry of the decree, the défendants doubtless had that right; but, 
once the decree had passed, it was no less conclusive in respect to the 
amount due than of other matters involved and determined. We 
cannot agrée that the mortgagor's right to hâve the proceedings for 
foreelosure discontinued upon payment of interest in arrears, costs; 
etc., was so far separate and independent that it needed not to be 
embodied in the decree, and that the court would hâve enforced it, 
as agalnst the trustée, at any time before sale, upon any of the de- 
fendants tendering the amount required, and moving to hâve the case 
dismissed. If the trustée had beèn proceeding under the power, as 
was the case in Tiernan v. Hinman, 16 111. 400, the mortgagor's right 
to prevent a sale by paying the overdue interest might hâve been 
asserted, as provided by the terms of the deed, at any time before 
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sale; but, when the principal debt bas been declared due by a decree 
of court, it ïQust be so treated for every purpose, until in soiùe lawf ul 
way the decree shall hâve been modifled or set aside. Under sueh a 
dectee the debt cannot be regarded as due for one purpose, and net 
due for another purpose. The rights of the trustée and of the mort- 
gagolfin this respect were corrélative, and it vi'as error for the one 
tOitake an adjudication which, either in terms or by necessary 
implication, was inconsistent with the right of the other. 

It is ehown by a supplemental transcript that a sale made under 
the deciree had been reported before the appeal, and afterwards con- 
firmed; ajad it isinsisted that for that reason the decree, if erroneous, 
may be modifled, butshould not be teversed, as against the pur- 
chaser. Brignardello t. Gray, 1 Wall. 627. But whether or not the 
sale in this case was bona fide, and should stand, is not a question 
which canbe detennined now, ot which should be allowed to aflfect 
the chara.cter or scppe pf our action on the appeal. Of the amount de- 
clared due, which the mprtgagor was reguired to pay within twenty 
days in order to save the mortgaged propcrty from sale less than one- 
tenth was actually due. The error, thereforè, was a substantial 
one, which, to the extent' possible, should be corrected by reversing 
the decree. 

The objection that the decree left uncertain the amount to be paid 
in order to prevent a sale we do not consider important It amount- 
ed to nO mOre than a résièrvation oî power by the court to include in 
the decree a sum sufaciént to pay, besides taxable costs, the trustee's 
compensation, counsel fées, and other expenses or disbursements 
which shoUld thereafter be allowed by the court. The items enu- 
merated aife of the nature of costs, which, by common practice, and 
from necess^ity, are often left, when decrees or judgments are pro- 
nounced, for subséquent taxation. No harm can resuit, because 
it is always in the power of any party interested to move for a dé- 
termination of whatever in such particulars had been left at large. 

In respect to the after-acquired property, it is not claimed that 
the mortgaige wais invalid or ineffective as between the parties to 
the instrument. If, thereforè, the court erred in extending the lien 
of the mortgage over property of that kind, the judgment creditors 
alone were harmed by the ruling, and the error should bave been 
assigned by them, or in their behalf, only. MacDonald v. U. S. (by 
this court) 63 Fed. 426, and cases there cited. But, if properly pre- 
sented, the question can hardly be deemed to hâve the gênerai scope 
given it in the discussion. The theory upon which courts of equity 
extend the lîeh of a mortgage to after-acquired property is "that the 
mortgage, though inoperative as a conveyance, is operative as an 
executory agfeement, which attaches to the property when acquired." 
Borden v. Oroak, 131 Bl. 68, 22 N. E. 793. While in this instance 
the mortgage, by the gênerai tenus of the granting clause, covers 
ail other lands iù Vermillon couUty, besides those described, which 
the Company' shall acquire, there is an express covenant for f urther 
conveyance and assurance, which is restricted to future-acquired 
property purchased by the company "for Use in the working and car- 
••ying on of its said mines." It would seem, thereforè, that this 
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mortgage, while valid in respect to lands acquired for mining pup- 
poses, sliould not be construed to include, and it does not appear 
that by the decree below it was made to include, lands which were 
not purchased for use in the company's business. We tMnk there 
was no error in this particular. For the errer of the court in de- 
claring the principal of the mortgage debt due, the decree below is 
reTersed. 



HORTON V. NEW YORK CENT. & H, R. R. 00. 
(Circuit Court, N. D. New York. October 22, 1894.) 

1, Res Judicata — Damages for Infringembnt of a Patent. 

The owner of a patent obtained a decree for a perpétuai injunctîon 
against infringement, and was awarded damages and profits for inf rlnge- 
ments occurrlng prior to a certain time. Held, tliat tie could not malntaln 
a second suit against tlie same défendant to recover damages and profits 
arising f rom ottier acts of infringement committed durlng tlie same period, 
but of which no évidence was given in the former suit, and no recovery 
aslsed. 

2. Patents — Infbingement — Injunctîon — Second Suit against Same Dé- 

fendant 

Oomplainant in a bill to recover damages and profits accruing from acts 
of infringement committed by défendant subséquent to a former decree 
prayed for an injunction as well as for an account. Hdd, notwithstanding 
an injunction was unnecessary, that a decree for an injunction as well 
as for an accounting would be granted. 

This was a suit in equity by Cornélius M. Horton against the New 
York Central & Hudson Kiver Eailroad Company, impleaded with 
the West Shore Kailroad Company, for infringement of a patent. 

James A. Allen, for complainant 
Frank Hiscock, for défendant. 

WALLACE, Circuit Judge. This cause présents the question 
whether the owner of a patent, who, in a former suit in this court 
against the défendant, obtained a decree for a perpétuai injunction 
against infringement, and awarding him damages and profits for 
the infringements occurrlng prior to January 11, 1892, eau main- 
tain a second suit against the same défendant to recover damages 
and prolits arising from other acts of infringement, committed 
during the same period, but of which no évidence was given in the 
former suit, and no recovery asked. I am aware of no principle 
which authorizes a second recovery against the défendant upon such 
a state of facts. For aught that appears, the complainant delib- 
erately withheld ail proof in respect to acts of infringement which he 
knew the défendant had committed, and in respect to which he 
might, if he had chosen, hâve recovered full compensation. His 
cause of action in the former suit has passed into judgment, and 
the maxim applies, "Expedit reipublicae ut sit finis litium." 

The complainant also seeks to recover damages and profits 

accruing from acts of infringement committed by the défendant 

since the rendition of the former decree. In this bill he prays for an 

injunction as well as for an account. Notwithstanding an injunc- 

v.63F.no.7— 57 
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tion isirànecesâary, :a8 làe'complainaxit can hare reiîourse to the 
one i|.e alteady bas tô obtain ail necessary relief, I thlnk that fact 
dœa not deprive him of thé right to resort to a court of equity, and 
obtaiM thè drdinary decree in à patent suit against a défendant who 
is tiolàting bis rigbts. A decreè Is ordered for the complainant 
for anidjunction, and for an accounting of damages and profits 
accruing from the infringements committed since January 11, 1892. 
There wlll be a référence to Anson J. Nortbrup, of the city of Syra- 
cuse, as master, to talce and report the account. 



BANK OF C0MMÏ;;RCE V. BANK OF NEWPORT. 
{Circuit Court of Apôeals, Blghth Circuit October 22, 1894.) 
No. 441.. ■ •. 

1. COBPOBATWÎÏT-^M?!MBBBrTT-tV^HO 18. 

The holders of bank-stock ceraficates, whlch stated that the shares were 
"transférable only on the b<îo]is of the bank," on surrender of the cer- 
tlflcatè pi-operly Indorsed, Sold, Indorsed, and delivered such certificates 
to J.Broa, 4= Go., whp were debtors of thebank. Oue of the latter flrm, 
and alsc) one of the sellçi^s, hotified thebank of ihe transfer; and the 
cashier màde an entry qn the stock-certiflca te book— whlch was the only 
boofc kçpt showlng wHè w.e:ré stockhdlders— that the certificates were 
transf erred to, and owned by, J. Brôs. & Cp. Bêlé, that the flrm of J. 
Bros. & Co. was a "member" of such corporation, within the meaning of 
Mansf. Dig. Ark. § 975, whlch provides Ûiat the stock of every corpora- 
tion shftll be transf erred ôùly on the books. thereof , in such form as the 
directoirs prescrlbe, and such Corporation shall "hâve a lien upon ail the 
stock :or property of Its members" for ail debts due from them to it 

2. Same— Stock— Lien fok Debts Da» prom Members — Bstoppbl. 

The facts that the certificates reclted that the shares were ti-ausferable 
only on the books of the bank on the surrender of the certificates, and that 
the bank dld not adopt or use that mode of transfer, dld not estop it from 
clalming a lien on the stock tov the debts due it from such flrm, as against 
a subâequpnt vendee and indorsee of such certificates, who took them 
from such flrm. 

Appeal from the Circuit Court of thé United States for the 
Eastern District of Arkansas. 

Action by the Bank of Commerce against the Bank of Newport 
to compel défendant to transfer to plaintiff, on défendantes cor- 
porate books, certain shares of its stock. From, a judgment for 
défendant, plaintiff appeals. 

U. M. liose, W. E. Hemingway, and C B. Rose, for appellant 
J. M. Mpore, for appellee. 

Before OALDWELL, SANBORN, and THAYER, arcuit Judges. 

THAYEE, Circuit Juâge. The question to be decided on this 
appeal arises ont of the lollowing facts, which are practically 
undisputed : On the 3d and 4th days of August, respeetively, in 
the year 1890, the appelle©, the Bank of Newport, of Newport, 
Ark., issued two! stock certificates, one of which certifled that the 
flrm of Jones Bi"OS. & Mask was the owner of 100 shares of stock 
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îa said bank of Newport, and the other that said finn waa the 
owner of 20 shares of stock. Each certificate stated that the 
shares were "transférable only on the books of the bank, in person 
or by attomey, on the surrender of this certiflcate properly in- 
dorsed." Subsequently, Jones Bros. & Mask sold, indorsed, and 
delivered the two certiflcates of stock to the flrm of Jones Bros. 
& Go.; and on May 16, 1891, notice of such transfer and sale was 
giyen to the Bank of Newport by R J. Jones, who was a member 
of the flrm of Jones Bros. & Mask, and also a member of the finn 
of Jones Bros. & Co. A similar notice of sale was given by W. E. 
Jones, of the flrm of Jones Bros. & Co., on July 7, 1891. There- 
upon, the Bank of Newport made the following notation on its 
stock-certificate book, which contained the only record kept by it 
relatiye to the ownership and transfer of shares of stock : 

"Notified by R. J. Jones that this certificate is transferred to and is owned 
by Jones Brothers and Company, May 14, 1891. Notified to the same eft'ect 
by W. E. Jones, and certificate shown, July 7tb, 1891." 

On the 30th day of January, 1892, Jones Bros. & Co. delivered the 
certiflcates to the appellant, the Bank of Commerce, of Memphis, 
Tenn., as collatéral for advances made to Jones Bros. & Co. by the 
appellant. The certiflcates at that time bore the indorsement of 
Jones Bros. & Mask, to whom they had been originally issued. On 
January 30, 1892, and for some months previously thereto, Jones 
Bros. & Co. were and had been largely indebted to the appellee, the 
Bank of Newport. After the delivery of the certiflcates to the 
Bank of Commercé, the latter bank requested the appellee to 
transfer said shares of stock to it, upon the co'rporate books kept 
by the appellee for that purpose. This request was refused, the 
Bank of Newport claiming that it had a lien on said stock to the 
full amount of the indebtedness due to it from the flrm of Jones 
Bros. & Co., under and by virtue of the following statute of the state 
of Arkansas, to wit: 

"The stock of everj' such corporatlou sMall be deemed Personal rroperty 
and be transferred only on the books of such corporation in such form ass 
the directors shall prescribe; and such corporatiom shall at ail times hâve 
a lien upon ail the stock or property of its members invested therein for 
ail debts due from them to such corporation." Mansf. Dlg. § 975. 

Subsequently, the présent action was commenced by the Bank 
of Commerce against the Bank of Newport to compel a transfer of 
said stock on the corporate books of the last-named bank. The 
trial in the circuit court resulted in a decree in favor of the défend- 
ant. 

The question to be determined is whether the flrm of Jones Bros. 
& Go. was a member of the défendant corporation on January 30, 
1892, in such sensé that the corporation can avail itself of the lien 
created by the aforesaid statute of the state of Arkansas. The 
contention of the appellamt is that the flrm of Jones Bros. & Co. 
was not a member of the défendant corporation, within the meaning 
of the statute, and that, a,t most, as between the flrm and the cor- 
poration, the flrm only had an équitable title to the stock, which 
ïaight be transformed into a légal title, and constitute the flrm a 
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member of the c&rporation, by sùtrendering the old certiflcates, and 
tâkiug out new certificates in the name of Jones Bros. & Co. 

It is very generally held, and it may be accepted as the established 
viewi tbat a provision that shares of stock shall be transférable 
only on the bocks of the corporiation, in person or by attomey, on 
the surrenderof the old certificate properly indorsed, is a provision 
intended primarily for the benefit of the corporation, to enable it 
to préserve an authentic record ofîits shareholders, and thereby to 
deal safely and intelligently with its members, in the matter of pay- 
ing dividends, giving notice of corpomte meetings, and in ail other 
matters relatiçg to the internai affiairs and the govemment of the 
corporation. Incidentally, no doubt, a provision of that kind is 
also intended to préserve a reicord of the ownership of stock, to 
which third parties may resort when they hâve occasion to purchase 
or otherwise deal in the stock ofthe corporation. It has never 
been supposed, however, that a stipulation of that nature, whether 
it is contained in the charter dt* the by-laws, opérâtes a;s a prohibi- 
tion against other modes of transfer. Such provisions are merely 
cumulative. They provide a particular mode of transfer, on which 
the corporation or its assignée may insist, before the shareholder is 
released from any of his obligations as a member of the company; 
but as between the shareholder and his vendee a good title to stock 
may doubtless be conveyed by a simple indorsement and delivery of 
the certificate, or by a bill of sale, or any other conveyance which is 
adéquate to transfer the title to auy other species of personal prop- 
erty. It is a well-known fact that thousands of shares of stock are 
daily transferred from hand to hand by a simple delivery of the 
stock certificates after they hâve been indorsed in blank by the 
registered shareholder, and no doubt can be entertained that, as 
between the parties to such transactions, a good title is conveyed. 
Johnston V. Laflin, 103 U. S. 800, 804; Spring Co. v. Harrisi, 20 Mo. 
382, 388; Eailroad Cîo. v. Schuyler, 34 N. Y. 30, 80; American Nat. 
Bank v. Oriental MUls, 17 K.-I. 551, 557, 558, 23 Atl. 795; Fisher t. 
Jones, 82 Ala, 117, 122, 3 South. 13; Eobinson v. Bank, 95 N. Y. 637; 
Haegele v. Manufacturing Co., 29 Mo. App. 486, 492; Cook, Stock, 
Stockh. & Corp. Law, §§ 378, 379, and cases there cited. It foUows, no 
doubt, from what has been said, that a vendee of stock may hâve a 
gôbd title thereto, as against his vendor, although he has not been 
accepted as a member of the company, and although the vendor 
has not been released from his obligations as a member or share- 
holder. This is the necessary tesult of the doctrine that the 
corporation is entitled to insist upon the mode of transfer specifled 
in its charter or prescribed by its by-laws, if the method prescribed 
is reasonable, and does not impose unnecessary restrictions upon 
the right of the member to sell. We think, however, that it is not 
true, as seems to be contended iû the case at bar, that a mode of 
transfer provided by the charter Or by-laws of a corporation must 
be In ail respects strictly pursued, before the title of the vendee of 
stock is complète as against the corporation. Oonsidering the fact 
that a régulation requiring, a transfer of stock on the books of the 
company, and a surrender of the old certificate, is intended primarily 
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for the benefit and advantage of the corporation, we think that it 
is compétent for the corporation to waive a strict observaiQce of 
prescribed forms, and to admit the vendee of stock to full member- 
ship in the corporation without a literal compliance with such 
régulations. So much, at least, bas already been decided. In the 
case of National Bank v. Watsontown Bank, 105 U. S. 217, 222, a 
statute under which the Watsontown Bank was organized provided, 
in substance, that its shares should be transférable on its books in 
the présence of its président or cashier, but that no stockholder in- 
debted to the bank for a debt actually due should be authorized to 
make a transfer until the debt was discharged, or secured to the 
satisfaction of the directors. It seems to bave been the custom of 
the bank, on the entry of transfers of stock, to cancel the old certi- 
flcate and issue a new one. In the case before the court the cash- 
ier, on being advised of a sale of certain shares by the purchaser 
thereof, had made an entry on the stock ledger showing the trans- 
fer, but the old certiâcate was not canceled, nor a new one issued. 
Moreover, the vendor of the stock was indebted to the corporation 
at the time the transfer was noted on the stock ledger, and he had 
not been required to discharge the debt, or to secure it to the satis- 
faction of the directors. It was held, in substance, that a stock 
certiflcate is a mère évidence of title to stock, but is not the stock 
itself ; that, independent of the certiflcate, a person may occupy the 
relation to a corporation of a légal owner of certain shares of its 
stock; and that the action of the cashier in noting the transfer of 
the shares on the stock ledger, although the old certiflcate was not 
canceled, nor a new certiflcate issued, and although the former 
shareholder had neither paid nor secured his indebtedness to the 
bank, constituted the vendee the owner of the shares, and precluded 
the bank from asserting a lien on account of the indebtedness of 
the former owner. In the case of Upton v. Burnham, 3 Biss. 431, 
520, Fed. Cas. Nos. 16,798 and 16,799, a certiflcate of stock which 
had been indorsed in blank by the original owner was transferred 
for value to the défendant, by an intermediate holder, by mère de- 
livery. Subsequentlj', the corporation, on being advised of the f act, 
had entered the defendant's name on its books as a shareholder 
without canceling the old or issuing a new certiflcate. The cer- 
tiâcate contained a clause to the eflfect that it was transférable on 
the books of the corporation on the surrender of the certiflcate. It 
was held in that case that the entry of the defendant's name on the 
books of the corporation constituted him the légal owner of the 
stock, and, as between himself and the corporation, gave him ail 
the rights and subjected him to ail of the liabilities of a stockholder. 
See, also, Insurance Co. v. Smith, 11 Pa, St. 120; Fisher v. Jones, 
82 Ala. 117, 3 South. 13; Bank v. Gifford, 47 lowa, 575, 583; Ameri- 
can Nat. Bank v. Oriental Mills, 17 R. I. 551, 558, 23 Atl. 795; Oook, 
Stock, Stockh. & Corp. Law, § 383, and cases there cited. 

The application of the foregoing principles to the case at bar 
wHl serve to demonstrate, we think, that Jones Bros. & Co. became 
niembers :.f the défendant corporation, within the meaning of the 
Arkansas statute, above quoted, long prior to Januaiy 30, 1892, by 
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what had t>eeQ done to conauHïmàte a transfer of tlife stock. The 
notatiouiflEiââeion the atock-«ertificàte book of the défendant bank, 
whichTvSs the only book kept ht; it showing who were its stock- 
holderâj to the èfflect thàt ithad been "notified by E. J. Jones that 
this certifièâte; is tuansferred: ti^iiand is owned by, Jones Brothers 
and Coihpafly," was tantàmouotttto a formai acknowledgment by 
the corporation that it "imâ! agrefed to release the original share- 
holderfroinehis obligations aklïCmémber of the company, and to' 
accept the wndee of the stoôk; as a member. If it was not the 
intention dfiithé boi^oratibn toi thus release thie former owner from 
further Ijability as a stôekliolder, or not to acknowledge the full 
légal ownership of the sto*kbytheï transférée, it should hâve given 
notice to that eflect When the certiflcate was exhibited to it by the 
transférée, and when the aboTe' notation was made. Not haring 
done 80, it clea^rly relinquished itè right to further treat the original 
owner as a member; and it could not thereafter successfuUy assert, 
as against the original stockholder, any right or claim dépendent 
upon the existence of that relation, Such, we think, was the nec- 
•essary légal, effect of that transaiction. 

It ia claimed, however, by the àppellant, that it was prejudiced 
by the statement containëd ihuthe stock certifleates as to the mode 
of transfer, and by the neglect oï the défendant bank to adopt that 
mode of trsgDisfer, and by its failnre to reqnire a surrender of the 
original certifleates when it was ùotiôed of the sale and transfer 
of the stoCkil On this grounfl an attempt is made to raise an estop- 
pel against the défendant. iWlth référence to this contention, 
it is sufflcient to say, that the rcertiflcates, when acquired by the àp- 
pellant, conveyed correct information as to who was the owner 
of the stocki ;It donbtless accepted the certifleates from Jones 
Bros. & Go. in the belief that that firm was the owner of the stock, 
ând entitléd to deal with it as it saw flt, and such was the fact. 
If at that time the appellaaiti' considered it important to know 
whether, as between the Bank of Newport and the vendee of the 
stock, the latiJêr had been admitted to full membership in the de- 
fendant coïnpàny, so as togive the company a lien upon the stock 
for any indebtedness of ïFones Bros. & Co., it was its plain duty to 
hâve made fequiry. The àppellant was affected with knowledge 
that Jones Biîos. & Co. rnight hâve been admitted to full member- 
ship in the corporation notwithstandihg the fact that the old cer- 
tiflcate w&s outstanding, for knowledge of that sort' was a matter 
of law, and it should hâve: ascertained by proper inquiry whether 
such relation of membershif) had in fact been established. There 
is no suflSïieilt ground^in which to base an estoppeL It results 
from what hàs been said that the decree of the circuit court should 
be, and it is hereby, afflitoèd* 



PARSONS V. CHICAGO & N. W. BY. CO. 903 

PARSONS V. CHICAGO & N. W. RY. CO. 

(Circuit Coui-t of Appeals, Eighth Circuit September 24, 1894.) 

No. 407. 

1. Interstate Commerce Act — Rbasonabdb Rate— Undue Pbefbrbncb. 

Two Connecting carriers united in putting in force a joint through tariff 
between glven points. HeU, under sections 3 and 4 of ttie interstate com- 
merce act, that such joint tariff was not the standard by wliich tiie reason- 
ableness of the local tariff on elther Une was to be determined, and that 
the fact that a railroad company charged a local shipper more for 
transportlng property between two points on its road than it charged for 
the same services wlien the property transported was received from a Con- 
necting railroad, and was carried under a joint tariff established by the 
Connecting cairiers, did not establish the charge of an undue préférence 
or discrimination. Eailway Co. v. Osborne, 3 C. C. A. 347, 52 Fed. 912, 10 
U. S. App. 430, and Tozer v. U. S., 52 Fed. 917, followed. 

2. SaMK — SOPFICIENCT OF COMPLAINT. 

The C. & N. w. Ry. Co. operated a Une of railroad from Chicago to a point 
in lowa at which it connected with two roads controUed by it extendlng 
to points in Nebraska. Said company issued a freight tariff headed "Joint 
Tariff on Corn and Oats in Car Loads to R., Illinois, When Destlned to 
New Yorlî, Boston, &c.," givlng certain rates from points in Nebraska, 
and referring, for rates from R. to New York, etc., to a previous tariff. 
P. sned the railway company for damages, alleging that whlle this tariff 
was in force he was required to pay a higher rate for shipments over de- 
f endant's road from points in lowa to Chicago than the rate given from 
Nebraslia points to R., though for a shorter distance; that the fixing of R. 
as a terminus was a devlce to évade the law, R. not being a grain market, 
and the grain being in fact transported to Chicago; that a brother of de- 
fendant's freight agent was interested in the grain business in Nebraska; 
that the tariff for Nebraska points was not made known in lowa, and the 
tariff sheet was not filed with the interstate commerce commission; and 
that the charge to plaintiffi was unlawful because an undue préférence 
was given to Nebraska shippers, and a larger charge made for a shorter 
than a longer haul; also, that défendant in combination with other compa^ 
nies, had made a through rate from Net)ra.ska points to eastern ports, legs 
than plaintiff, paying local rates to Chicago, and thence to the East, was 
obllged to pay, no through rates from lowa points being made; and that 
an unlawful discrimination was thereby made against lowa shippers, and 
the long and short haul clause vlolated, Beld, on demurrer, that no cause of 
action was stated, slnce the freight tariff pleaded showed that it was part 
of a joint through rate, and such a rate is not the standard of reasonable- 
ness of a local rate, while the other allégations were either immaterial, 
or insufficient to establish the unreasonableness of the rates or a violation 
of law. 

In Errer to the Circuit Court of the United States for the South- 
ern District of lowa. 

This was an action for damages founded on the provisions of the act of 
congress of February 4, 18S7, commonly called the "Interstate Commerce Act" 
(24 Stat 379). Plaintiff in error, E. M. Parsons, was the plaintiff in the triai 
court. There were five counts in the déclaration. The first of thèse counts 
contained, in substance, the folio wing allégations: That the défendant cor- 
poration, the Chicago & Northwestern Railway Company, Is a common car- 
rier of freight and passengers, and opérâtes a Une o:' railroad extendlng from 
the City of Chicago, TH., to Missouri Valley and Council Bluffs, in the state 
of lowa; that it also owned the majority of the stock, and, by the same gên- 
erai officers and board of directors, contiolled and operated two other rail- 
roads, to wit, the Fremont, Blkhorn & Missouri \ alley Railroad and the 
Sioux City & Pacific Railroad, which latter roads connected with the Chicago 
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& Northwestern Rallway at Missouri Valley, and a'tended westwardly from 
thatpolntto points Inthe stateof ^ebraska; that in F,ebruary, 1888, the plaintiff 
wasashlpperof corn, reslding in the state of lowa,and had accumulated a large 
amount of corn, for shipnient to Chicago and eastern cities, at varions sta- 
tions In lowa along the Une of the défendant company's railroad. particu- 
larly at a place called Carroll In said state, which was 395 miles west of Chi- 
cago; that prevlous to December 30, 1887, the freight rate on corn and oats 
shipped; froiQ Nebrasba points bvet the aforesald railroads to Rochelle, IIL, 
and tb ■Chicago, 111., had been higher than on shipinents from lowa points to 
the sahïé places, because the distance was greater, and the cost of carrlage 
greàtér; that on December 30; 1887, the défendant company, acting in con- 
cert wlth one K. 0. Morehousej who was the gênerai freight agent of the 
Sioux City & Paciflc Railroad and of the Fremont, Elkhorn & Missouri Valley 
Railroiad,-irat in force from p^éints in the state of Nebraska a certain freight 
tarlff tipon corn and oats, iû'the words and figures folio wing, to wit: 

"dhicagii and Northwestertl'iRailway, Fremont, Elkhom & Missouri Valley 
and Slotir City and Paciflc Ràllwtty. Joint Tarifl on Corn and Oats, in Car 
Loads. ■ Taking efféct December 30, 1887, to Rochelle, 111., when destined to 
New York, Boston, Phiiadelphla, Baltimore." 

From Per 300 Ibs. 

Blalr. Neb 11 

Kenuard, Neb .'v ......... .^ ^ 11 

[Hère foUow rates from iliany other Nebraska points to Rochelle, Hl.] 
"Prepald. WayblU through to Rochelle, 111., via Missouri Valley, at rates 
given above. For rates from Rochelle to Baltimore, Philadelphia, New York, 
and Boston, see C. & N. W. G. F. D. No. 2604, November 25, 1887, amend- 
ments or subséquent issues. 

"K. 0. Morehouse, H. R. McCullough, 

"G. F. A., S. 0. & P. and G. F. A., C. & N. W. R. 

"F., E. & M. V. Rs." 

The déclaration fùrther averred that sald freight tariff was rêver printed 
in type, ©r published at any of the defendant's railroad stations m lowa; that 
no côpy 1 thereof was filed with the Interstate commerce commission, and that 
knowledge thereof waa concealed Irom the plainWfC and other lowa shippers; 
that said tarife remalned in força unttl February 1, 1888, and that in the 
meantime large quantdties of com and oats were shipped thereunder from 
Blatr àad Kennardi Neb., to Rochelle, 111., and thence to Chicago, at the rate 
specifled therein,' to wit, 11 cents per 100 pounds; that during the 
same period the plaintiff had a large amount of corn at Carroll, lowa, for 
shipment to Chicago, which he was compelled to shlp over the defendant's 
railroad, and did so shlp it to Chicago, paying therefor freight charges at 
the rate of 19 cents per hundredweight for carrying the same 395 miles, the 
distance from Carroll to Chicago, which was somewhat less than the distance 
from Blalr and Keunard, Neb., to Rochelle, 111. The plaintiff further averred 
that the flxing of the point Rochelle as the terminus of the route under the 
aforesald spécial tariff issued December 30. 1887, was a mère device to évade 
the law, as Rochelle was not a grain market, and had no elevators, and that 
said grain was intended to be, and was in faet, transported by the défendant 
to Chicago, m., and was there sold on the market, or delivered to Connecting 
roads for eastern seaboard points;' that the charge of 19 cents per 100 pounds, 
which the plaintiff was compelled: to pay for transporting corn froin Carroll, 
lowa, to Chicago, wàs an unlawful charge, under the Interstate commerce 
act, such as entitled plaintiff to reçover damages, because an unlawful préfér- 
ence was thereby glven to Nebraska shippers over lowa shippers, and also 
because a greater compensation was demanded for a shorter than a longer 
haul, the shorter haul being includéd in the longer. The first count of plain- 
tifC's déclaration àlso contained an allégation that K. C. Morehouse, who was 
the gênerai freight agent of the two roads extending into Nebraska, had a 
brother, who, In January and February, 1888, was a copartner with persons 
who owned large quantifies of corn at points in Nebraska on the Une of the 
Fremont, Elkhorn & Missouri Valley Railroad. The second, third, and fourth 
countâ 6t the plaintifC's déclaration were the same, in substance, as the flrst 
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count, except that the plaintiÉC therein clalmed damages oû account of shlp- 
ments of corn from other lowa points to Chicago, which he had made be- 
tween the 30th of December, 1887, and February 1, 1888. The flfth count 
of the déclaration charged, in substance, that the Chicago & Northwestern 
Eailway Company, combining with said K. C. Morehouse and other railroad 
eompanles operating roads east of Chicago to give a préférence to grain 
shippers in Nebraska, and to discriminate against grain shlppers in lowa, 
did put in force on February 17, 1888, at ail stations on the Fremont, KJk- 
liorn & Missouri Valley Railroad in Nebraska, between Blair and SkuU Creek, 
a freight tariff on corn and oats destlned to New York and other seaboard 
points, whereby it did between February 17 and March, 1888, transport corn 
and oats from said Nebraska stations to New York for 36i^ cents per hunareu- 
weight, and to Phlladelphia for 34% cents, and to Baltimore for 33% cents; 
that ail of said Nebraska points were further from New York, Philadelphia, 
and Baltimore than the stations on the defendant's road In lowa; that the 
through rate so established for said Nebraska points was not established for 
lowa points on the Une of the defendant's road, or made known to lowa ship- 
pers; that the tarife sheet in question was not filed with the Interstate com- 
merce commission, or printed or published as required by law; that during 
the period in question, from February 17 to March. 1888, the plaintiff was 
compelled to pay on corn by him shipped from CarroU, lowa, to New York, 
via Chicago, a local rate to Chicago of 19 cents per hundredweight and from 
there to New York of 27% cents, maklng a total of 46% cents per hundred- 
weight, as against a rate of 36% cents per 100 allowed to shippers reslding 
at the aforesald points in Nebraska. The plaintiff averred, in substance, 
that the establishment of thls latter rate was an unlawful discrimination 
against lowa shippers, as well as a violation of the long and short haul clause 
of the Interstate commerce act, by virtue of which he had sustained damages 
in the sum of about $1,000. The défendant company demurred to the déclara- 
tion, as a whole, on the ground that the several counts of the déclaration 
each showed that the rate complained of therein from Nebraska points to 
the seaboard Was a joint rate established by two or more Connecting rall- 
roads, while the rate exacted of the plaintiff was a local rate for shipments 
whoUy upon the défendant company's own Une, and that the rate so exacted 
from the plaintiff, It being a purely local rate, was not rendered unlawful 
by the establishment or existence of the joint through rate. The trial court 
sustained the demurrer, and the plaintiff declined to plead further, where- 
upon final judgment was entered In favor of the défendant. To reverse that 
judgment the plaintiff sued out à writ of error. 

C. C. Bourse (C. L. Nourse, on the brief), for plaintiff in error. 
lioyd W. Bowers (N. M. Hubbard, on the brief), for défendant in 
error. 
Before CALDWELL, SAJ^BOBN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after statîng the case as above, deliv- 
ered the opinion of the court. 

This court held in the case of Railway Co. v. Osborne, 10 U. S. 
App. 430, 3 G. C. A. 347, and 52 Fed. 912, which suit grew out of the 
establishment by the défendant company of the same freight rate 
that gave rise to the présent action, that, where two Connecting 
carriers unité in putting in force a joint through tariff between 
given points, such joint tariff is not the standard by which the 
reasonableness of the local tariff on either line is to be determined. 
It was decided that, where two Connecting carriers unité in a joint 
tariff, they form practically a new and independent line, and that 
the joint raté established over such line may be made less than 
the sum ol thé local rates, or even less than the local rate of either 
compaûy over that part of its road constituting a part of the joint 
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Une, without viola ting the long atid short haul clause found in the 
fourth section of the Interstate dommerce law, The court was 
careful to limit the foregoing proposition by the proyiso that, un- 
der the first section of the Interstate commerce act, ail rates, 
whether local oP joint, must be "reasonable and just." But it dis- 
tinctly overraïed the contention that a local rate between two 
points on the sàme road is necèssarily unlawful because it is higher 
than the rate charged nnder a joint tariiï for a much longer haul 
over a Une which iS composed in part of that portion of the road to 
which the local rate applies. In the case of Tozer v. U. S., 52 Ped. 
917, it was aJso decidedj that the fact that a railroad company 
charges a local shipper more for transporting property between 
two points on its road than it charges for the same senaces when 
the property transportçd is received from a Connecting railroad, 
and is carried under a joint tariff established by the Connecting 
carriers, is' insufficient évidence to establish the charge of an undue 
préférence or discrimination under the third section of the Inter- 
state coninlerce act. The court remarked, in substance, that it 
did not foilQiW, and that a jury was not warranted in finding, that 
an undue préférence or adv&ntage had been given, because the local 
rate was In é*cess of the carrier's share of the joint rate. While 
this latterrujing in 'Tozériy. TJ. S. was made by the circuit court, 
it is to he notèd in passihg that the case was broiight to the cir- 
cuit court On writ of error from the United States district court, 
and that thé eàse was heard and determined in the circuit court 
by Mr. Justice Brewer an& Judge Caldwéll, both of whom had taken 
part in the décision éf ihe case of Eaîlway Co. v. Osbome, above 
cited. Moreover, both cases were under advisement, and the opin- 
ions therein werë promtilgated at about the same time. Accepting 
the viéws thiié express-ed as sound, and without undertaking to re- 
consider questions which hâve already been decided by this court 
after fuU considération, we turn to consider the various points ar- 
g-ued by counfeèl, bearihg on the gênerai question involved in the 
présent suit, whether the pétition flled therein stated a cause of 
action. 

The flrst, and perhaps the most important, contention of the 
plaintiff in error, seems to ,be that the pétition does not allège or 
otherwise show, as was assumed by the demurrer, that on Decem- 
ber 80, 1887, the défendant company, acting in concert with other 
Connecting railroad companies^ had put in force a joint through 
tariff between certain Kebraska points and the city of New York 
and other eàstem citiez, and that it does not show that the rate 
of 11 cents pet" 100 froiû Blair and Kennard, Neb., to Rochelle, m., 
was a part qf Such joint through rate to the seabôard. It is said 
that the pétition shows afflrmatively that the tàrifif established on 
Decemb#'30, 1887, was â tariff to Rochelle, 111., only, and that the 
only parties to it were the Chicago & Northwestern Railway Com- 
pany, the Fremont, Elkhorn & Missouri Valley Railroad Company, 
and the Sioux City & Pacifie BâilrOad Company. With référence 
to this contention, it is to beôbsefved that the tariff sheet of De- 
cember 30, 1887, set forth in ttlë pétition in the case at bar, was 
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before this court in the case of KaHway Co. v. Osborne, supra, and 
that it was there found and determined that by an agreeraent be- 
tween the défendant company, the Fremont, Elkhorn & Missouri 
Valley Railroad, the Sioux City & Pacific Railroad, and certain 
eastern companies, a joint through rate from certain Nebraska 
points to the seaboard was in fact established and put in force. 
It is true that in the case last cited we had before us other eridence 
than the tariff sheet of December 30, 1887, which may hâve aided. 
somewhat in reaching the conclusion last stated; but we think that 
the tariff sheet itself, which is set out in the pétition, sufficiently 
shows that an arrangement or agreement existed between the sev- 
eral companies last named, whereby corn and oat» were to be car- 
ried through front the Nebraska points named in the tariff sheet, 
to the eastern cities therein named, at a certain speciôed rate, 
and that the rate of 11 cents per hundredweight from Blair and 
Kennard, Neb., to Rochelle, III., was a part of such joint through 
rate and not a local rate. The caption of the tariff sheet shows 
that the rate of 11 cents per 100 only applied when the grain was 
destined through to New York, Boston, Philadelphià, and Balti- 
more; and the mémorandum at the foot of the sheet shows that 
the total through rate was to be ascertained by thé company'à 
agents by consulting the tariff sheet of November 25, 1887, and 
subséquent issues, for the rate from Rochelle to the eastern cities 
specified in the schedule. The inference is clear and irrésistible 
that a spécifie joint through rate from the Nebraska points named 
in the tariff sheet to the seaboard had been established by the sev- 
eral companies above mentioned on December 30, 1887; that ship- 
pers of corn and oats from said points to the seaboard points named 
had the right to avail themselves of the joiht through rate; and 
that the 11-cent rate from Blair and Kennard to Rochelle was only 
applicable to such through shipments. Nor are we able to hold 
that the inference above stated, arlsing from the language of thè 
tariff sheet, is sufficiently rebutted by the allégation of the pétition, 
above recited, that "the flxing of said point, Rochelle, as the terminus 
of the route under the spécial tariff sheet of December 30, 1887, 
was a mère device to évade the law," etc. No facts are averred, 
showing that the agreement for a joint through rate, indicated by 
the tariff sheet in question, was merely colorable; that no such 
agreement was ever made or acted under; and that the station 
agents along the line of the roads in Nebraska had received privaté 
instructions to disregard the direction to only allow the rate speci- 
fied in the tariff sheet on through shipments to the seaboard, 
Without some such allégations as thèse, showing that no agree- 
ment was made by the several carriers for a joint through rate, 
or that the directions contained in the tariff sheet were secretly 
recalled and were not observed, we can attach no importance to 
the charge that it was a mère device to évade the law. That allé- 
gation, standing by itself, and without the averment of facts to 
support it, is a mère conclusion of the pleader. Nor do the facts 
stated in that connection — that RocheUe was not a grain market; 
that the grain was not transshipped at Rochelle, but was carried 
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throvigft oyer defendant's road tQ Chicago, and was tliere delivered 
to the Connecting roads for eastePsii seaboard points — serve to sup- 
port itj for conoeding that it was so ca^ried through to Chicago, 
and there delivered to the other Connecting carriers, it may never 
theless hâve been carried on a joint through rate g;ven to the Ne- 
braska shippers, such as the tariff sheet indicates. In other vsrords, 
the facts pleadeii do not substantiate -, the charge that the pre- 
tended tariff agreement of December 30, 1887, "was a mère device 
to eyade the la"vy." We must accordingly conclude that the 
pétition doea show the establishment and existence of a joint 
through rate, such as is assumed by the demurrer, and that the 
11-cent rate accojçded to Nebraska shippers was not a local rate, 
such as was paid by the plaintifl in error, but was a portion of the 
joint through rate. If such was not the meaning of the pleader, 
fhe fault lies with him, in failing to make his complaint more défi- 
nite, 

Other allégations found in thç pétition, to which our attention has 
been particulary directed by counsel for the plaintiff in error, on the 
ground that they aid materially in the statement of a cause of ac- 
tion, are thèse: That the gênerai freight agent of the Nebraska 
roads, whose signature is appended to the rate sheet of December 
30, 1887, had a brother, whp was a copartner of the owners of large 
quantities of grain in Nebraska, and that the rate sheet of Decem- 
ber 30, 1887, was not filed with the Interstate commerce commis- 
sion, and was not published at lowa stations on the défendant'» 
road. 

Of the flrst of thèse allégations little need be said. It is not 
averred that the spécial tiiriffl was put in force merely to favor a 
brother of the gênerai freight agent in question; neither does it 
follow, as a matter of law, that the rate sheet in question was purely 
fictitious and colorable, and that no joint through rate was in fact 
established, or, if it was established, that lowa shippers were dis 
criminated against, merely because K. 0. Morehouse, the gênerai 
freight agent of the Nebraska roads, had a brother who was inter- 
ested in corn and oats in Nebraska. We can attach no importance 
to this allégation, because it is wholly immaterial and irrelevant. 

Conceming the fact that the tariff sheet of December 30, 1887, 
was not published at the lowa stations, it will sufBce to refer to what 
was said on that subject by Mr. Justice Prewer in delivering the 
' opinion of this court in Eailway Co. v. Osborne, heretofore cited. 
The daim is not made, as we understand, that the défendant 
Company can^not take advantage of the fact. that the 11-cent rate 
from Blair aflid Kennard to Rochelle was in reality, and as shown 
by the pétition, a part pf a joint through rate, merely because 
the tariff sheet of December 30, 1887, was not flled'with the inter- 
state commerce commission. The purppse of the whole allégation 
touçhing the pfippublication and nonflljug of the rate sheet in 
question seem^tp hâve been to show, that there was an actual in- 
tent on the part of the défendant compwy to discriminate against 
loTiva shipperçj Jjut it matters not "«ylîat itsintent may h^ve been, 
i^ thç actjpowwitted, was not an illégal discrimination, though 
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intended as such. As the law stood when the transaction took 
place, the Interstate commerce commissioners undoubtedly had 
the right to détermine whether they would make public such agree- 
ments between railroad companies, and such joint tariff sheets, as 
were flled with them pursuant to the provisions of the sixth sec- 
tion of the act Its language is: 

"Such joint rates, fares and charges on such comtlnuous lines so filed as 
aforesaid shall be made public by such common carriers when dlrected by 
sald commission, In so far as may, in the judgment of the commission, be 
deemed practicable; and such commission shall from time to time prescrlbe 
the measure of publicity whlch shall be given to such rates, fares and charges, 
or to such part of them as It may deem practicable for such common carriers 
to publlsh." 

We are unable to say, therefore, that a complaint otherwise 
clearly insufficient is made good by a single allégation of the non- 
flling of the rate sheet, which was evidently inserted for the purpose 
of developing the intent crf the défendant company, and for no 
other purpose, so far as we are advised. 

The only other proposition advanced in the argument which we 
deem it necessary to notice is this: It is said that as the complaint 
made in the case of Eailway Oo. v. Osborne was for a violation of the 
long and short haul clause of the statute, whereas the pétition in 
the case at bar also counts upon a violation of the third section 
of the law, therefore ihe latter case is not ruled by the former. 
Of this contention it may be said that, while the présent pétition 
does charge an unlawful discrimination against persons and places, 
yçt the only material fact averred to support the accusation is 
the fact that the défendant charged a local rate of 19 cents per 
100 for hauling grain from Carroll to Chicago, while 11 cents per 
100, being its proportion of a joint through rate to the seaboard, 
was the sum received by it for hauling grain a longer distance, 
from Blair and Kennard to Rochelle, which latter point was 
a station on its road intermediate between Carroll and Chicago. 
It is manifest that the alleged disparity between the local rate 
and the défendants proportion of the joint through rate is not 
■sufQcient, as a matter of pleading, to establish the charge of an 
"undue or unreasonable préférence or disadvantage," under the 
third section of the act, unless it follows, as a matter of law, that 
because of the alleged disparity in the two rates an undue or un- 
reasonable préférence was given to persons and places. 'Nov/, in 
the case last above cited it was ruled, as we hâve heretofore stated, 
that if "two companies make a joint tariff over their lines, or 
any parts of their lines, such joint tariff is not the basis by which 
the reasonableness of the local tarifE of either line is determined." 
More pointedly it was said in Tozer T. U. S., where the sole ques- 
tion was one of undue préférence and discrimination under sec- 
tion 3 of the act, that, "if the joint through tariff of the two Con- 
necting roads is not a standard by which the local tariff of either 
can be declared in violation of section 4, neither can it be the stand- 
ard by which the question of undue préférences is determined 
under section 3," and that the principle announced in the case of 
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Ea^wayCo. v. Osbomeniust control làe décision of thé case tÏÏen 
ili Jland* In other woi-ils» it waa held in both pf the cases last 
ated tliat a question of, \indue discrimination must be determined 
by oèher. considérations tban tbe w^rç disparity that may exist 
between ;a local, rate and a joint tiirofigb rate, and that it never 
follows, as a matter of law, that an undué^ préférence bas been 
given to a person or locality, because a disparity is shown to ex- 
ist bët^een a local raté and a jpinii i'âte. We mnst accordingly 
overrale:the last-mentioned contention of counsel, that the pétition 
in the casé at bar stated a cause of action, notwithstanding the 
previOus rixlings of thiè court in thë iease hei^etofore cited. 

In conclusion, it is ônly' necessai^'tb'âdd that we bave reviewed 
ail of the points to which our attention bas been invited by counsel 
for plaiàë'fiE in error, with aviewofshoWing that the pétition stated 
a causeîbf -action, with the resuit that we are not able to say that 
the cipcpit: court erred in sustaining the demnrrer. Its judgment 
is thertefére afarmed. ■ ; ,. 



MBRC4|^fTILB TRUST QQ. v. ATLANTIC & P. E". ÇO. (POSTAL TELE- 
GRÀP^ CABLE} 99-, iBtervejj^), 

(Circuit Court, a D. Callfornla. October 19, 1894.) 

1. GàANt ii* RaiLbôad RïgH* of Wàt— Pee ob EasbmbjîT. 

Aet JPiirty 27; 1866 (14 Stàt. 292), grklitlng a rallrôèd rl^ht of -way over 
publie land. as to whlch no pravisioB is made fte ilssulng évidence of 
tltïÇj ajjd graBting to thç raJlFoad c^u^Bany, Içi ald.of construction, varions 
seetioiis of publieland, fqr which patents, were to Isspe to It, does not carry 
the fee tb the right of Vay, but only an éasement tuéréln. Railway Co. v. 
Robél*S, 14 Sup. et. 498; 152 tr. S. 114, fexplained; ' 

2. RAIljRbAbS — CONTHA0*8 WlTH TeLBGKAPH COMPÀWiraiS — DiSCKiMINATING 

, AGAINST GOMPETINa: Lm'BB. ,, ;|j.,., 

À rallrpad Company, whlch Is not ohly a comipon carrier, but, by the 
act liicorporàtlng It (Act July 27, 1866), is declàred to be a post route 
and iàilltary road, cahnOt malîe a Valid contract with a telegraph Com- 
pany on ther^ht of way not to furuish facllitles fot the construction of a 
cpmpeting.line; and it icanoot, therefore, refuse to carry and dlstribute 
materijil for the construction of such lina 

ïntervéntibn by thé Postal Telegraph Cable (îompany in the suit ' 
of the Mercantile Trust Company against thé Atlantic & Pacifie 
Railroad Company. 

For former report, see 63 Fed. 513. 

Lamme & Wilde and F. J. Loesch, for intervening petîtioner. 

L. M. Ëstabrook and R. B. Carpenter, for Western Union Tel. Co. 

ROSS; tlïptrict «fudge. ■ The ruling uiK)n tbe demurrer to the in- 
teryening petijtîon pf .tilie Postal Tplegrîiph Ôabïè Company adjudged 
the rigliLtr,P^ tl^t companjy to érgpt its Une jj^f ^telegraph upon and 
along thé .r^gtt of way p^ the A.tlpi|itip & Pacifiç Railroad (îompany 
betweéïi^tÉie Needles and MojaTC^^^ tbis judiciaJ district, if such 
couldtiefdohewithout interférence with the use of the right of 
wayfo tihç railroad company for ordinary tr^yel. The reasons for 
that oetèraiinàtion Were stated in tbe opinion flied by the céurt at 
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the time. Thereafter, counsel for the Western Union Telegraph 
Company, who, by the consent and authority of the receiTers of the 
Atlantic & Pacific Railroad Company, had flled in their name the 
demurrer, obtained from the court leave to file, and did file, an an- 
swer thereto in the name of the Western Union Telegraph Company; 
and upon the issues thus joined évidence was taken which shows, 
among other things, an acceptance by the Postal Telegraph Cable 
Company of the conditions imposed by the act of congress of July 
24, 1866 (14 Stat. 221; Rev. St. § 5263), and that the érection of a line 
of telegraph by that company upon and along the right of way of the 
Atlantic & Pacific Eailroad Company, from the Needles to Mojave, 
will not in any manner interfère with the use of the right of way by 
the railroad company for ordinary travel. If, therefore, the court 
was right in its ruling upon the demurrer, it follows that by coh- 
gressional grant the Postal Telegraph Cable Company has the right 
to erect its line of telegraph upon and along the right of way in 
question. It is, however, urged on behalf of the Western Union 
Telegraph Company that the ruling of this court upon the demurrer 
is inconsistent with the décision of the suprême court in the case 
of Eailway Co. v. Koberts, 152 U. S. 114, 14 Sup. Ct. 496; that tlke 
ruling of the suprême court in that case, applied to the grant of the 
Atlantic & Pacific Bailroad Company, shows that that grant coh- 
veyed to the Atlantic & Pacific Company the fee of its right of way, 
free from the opération of the act of July 24, 1866, and from any 
rights thereby conferred upon telegraph companies complying with 
ita conditions. 

In ascertaining what a court, in any given case, has decided, the flpst 
important thing to do is to see what was before the court for dé- 
cision. And so, in looking at the case of Eailway Co. v. Roberts, 
152 U. S. 114, 14 Sup. Ct. 496, it is seen that it was an action of 
ejectment, inTolring the right of possession of certain lands situated 
in section 16 of township 34 in the county of Labette, state of Kansas, 
occupied and used by the Missouri, Kansas & Texas Railway 
Company as part of its right of way, to which it claimed title under 
the act of congress of July 26, 1866, granting lands to the state of 
Kansas to aid in the construction of a southem branch of the Union 
Pacific Railway & Telegraph Company from Ft. Riley, Kan., to Tt. 
Smith, Ark. 14 Stat. 289. That act granted to the state of Kansas, 
for the use and benefit of the railroad company, every altemate 
section of land, or parts thereof, designated by odd numbers, to the 
estent of 5 alternate sections per mile on each side of its road, 
and not exceeding in ail 10 sections per mile: provided, that in 
case it should appear that the United States had, when the Une of 
the railroad was definitely located, sold any of the sections, or any 
part thereof, granted as aforesaid, or that the right of pre-emp- 
tion or homestead settlement had attached to the same, or that it 
had been reserved to the United States for any purpose whatever, 
then it should be the duty of the secretary of the interior to caikse 
to be seleoted, for the purposes stated, from the public lands of the 
United States nearest to the sections speciôed, so much land as 
should be equal to the amount of the land sold, reserved, or other- 
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wjsie appropmated, or to. wMcli the right of a homestead settlement 
or pre-emption had attached. But to the act a proviso was at- 
tached that any and ail lands reserved to the United States by any 
aet of congress, or Iq; apy otlier manner, by compétent authority, 
for the purpose of aidJmg in any object of internai improvement 
or other purposes wbatever, were reserved and excepted from the 
opération of the act, except so far as might be found necessary to 
locate tiie route of said road through such reserved lands, in which 
cage the right of way 200 feet in width was thereby granted, sub- 
ject to the approval of the président of the United States. It 
will be seeji that by the Iftst proviso mentioned ail lands reserved to 
the United States by compétent authority, for any purpose what- 
ever, were reserved and excepted from the opération of the grant, 
except so far as it might be found necessary to locate the route of 
the road through such reserved lands, in which case the right of way 
200 feet in. width was thereby granted, subject to the approval of 
the président. The action was brought in one of the courts of the 
state of Kansas by Koberts, who claimed under a patent issued by 
that state tohis grantot for the premises as part of the lands ceded 
to the state by congress for school purposes; the patent having 
been issiiied prior to the grant of July 26, 1866, made by congress to 
the raiiwayr company. At the time of the last-mentioned grant the 
disputed premises constituted a part of the lands reserved by treaty 
made and promulgated in 1825 for the use and occupancy of the 
Osage Indians, Being an action of ejectment, the question involved 
was the right of possession of the lands included in the right of way 
granted; to the rail way company. The trial court gave the plaintiff 
judgmeiit, which judgment was, on appeal to the suprême court of 
the stat^, affîrmed. The case having been tahen to the suprême 
court of the United States, that tribunal reversed the judgment 
of the state suprême court, holding that under the "législation of 
congress and of Kansas^ and the accepted conditions upon which 
that state -was admitted into the Union, that her original daim to the 
school sections in towjiships 16 and 36 of the state was rejected 
by congress and abandoned by the state, and the right of congress 
was conceded to the absolute control of the lands thus embraced, 
and of lands set apart for the use of the Indians, until such right 
should be extinguished by appropriate législation. * * * No 
such right was relinquished until after the grant of the right of 
way undç!P!i,the.act of congress of July 26, 1866, to the Missouri, 
Kansas &.Texas Railway, and the title of the land composing that 
right of way had become vested in that company," — and further hold- 
ing that lands reserved for the occupancy of Indians are subject 
to the absolîite disposition of congress, and that the possession as 
well as the feeof such lands may be disposed lof by congress either 
expressly or by necessary implication; that while nothing was 
said in the gtant to ithe rallway company of the right of way through 
the Osage réservation, lui respect to the Indian occupancy thereof, 
the uses to \thich the lands within the right of way were to be ap- 
plied necessardly involved their possession. It is true the court 
also said that the grant covered ^*both the fee and possession, and 
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left no rights on the part of the Indians to be the subject of future 
considération." But it is to be observed that the question the court 
was discussing was as to the right of congress to make absolute 
disposition of lands reserred for the use and occupancy of the In- 
dians, the court holding that this right applies both to the fee and 
the possession. No point appears to hâve been made in the case as 
to whether the right of way there granted to the railway company 
was but an easement, or carried the fee, nor was such point neces- 
sarily involved, since the grant of the right of way for the construc- 
tion of the railroad, whatever its nature, necessarily carried the right 
of possession thereto, as against any inconsistent use thereof. I do 
not think, therefore, that the case of Kailway Co. v. Roberts should 
be held to be an adjudication by the* suprême court that a grant 
of the right of way over the public domain is not the grant of an 
easement therein, but necessarily carries the fee thereof, or that the 
court so intended it, especially where, as in the case at bar, the act 
of congress grants to the railroad company varions sections of the 
public lands, for which, it is provided, patents shall be issued by 
the officers of the govemment, and also grants the right of way over 
lands of the govemment, for which no provision is made for the is- 
suance of any évidence of title. Of course, this distinction in the 
grant between the lands granted in aid of the construction of the 
road, and the right of way therefor, is not conclusive, for the fee 
of land may be granted by direct act of congress. But, in my 
opinion, it strongly indicates that congress did not intend that the 
grant of the right of way to the Atlantic & Pacific Kailroad Com 
pany should cover the fee of the lands included only within the 
right of way, but only such an easement therein as, under the settled 
rules of law, is usually covered by such grants. Williams v. Raîl- 
way Co. (Wis.) 5 N. W. 482; Lumber Ck). v. Harris (Tex. Sup.) 13 
S. W. 453; St. Onge v. Day (Colo. Sup.) 18 Pac. 278; Railroad Co. 
V. Lesueur (Ariz.) 19 Pac. 157; Mills, Em. Dom. § 110. It follows 
from thèse vlews that the ninth clause of the contract entered into 
June 1, 1872, between the Atlantic & Pacific Railroad Company and 
the Western Union Telegraph Company, referred to in the interven- 
ing pétition of the Postal Telegraph Cable Company, and set up in 
the answer of the Western Union Telegraph Company, by which 
it was, among other things, provided that "the said railroad company 
further agrées to grant the said telegraph company, as far as it 
has the right and power so to do, the exclusive right of way, for 
télégraphie purposes, on and along the Une of its road, and will not 
permit any other person or corporation to construct a line or lines 
of telegraph along said railroad," was and is ineiïectual, as against 
the congressional grant to the Atlantic & Pacific Railroad Company. 
The ninth clause of the; contract of June 1, 1872, further provided, 
"Nor in any case will it [the Atlantic & Pacific Railroad Company] 
furnish to such other person or corporation facilities, aid, or as- 
sistance in constructing or maintaining such competing lines, which 
it may lawfully withhold." The contention of the Western Union 
Telegraph Company is that the Atlantic & Pacific Railroaa Company 
v.63F.no.7— 58 
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i«an lawfully withhoM all;of.taie'facilities asked for by the Postal 
Telegraph Cable Compaùyli and itis upon that construction of the 
«ontract that the receÎFers deny to the Postal Company the facili- 
ties in question. I am of the opinion that it did not lie in the power 
oi the Atlantic & Paciâc Eailroad Company to contract that it 
would not furnish to anyother person or corporation than the West- 
-ern Union Telegraph Company facilities, aid, or assistance in con- 
stpucting or maintaining a line or lines of telegraph which might 
compete with the Western Union Telegraph Company. The Atlan- 
tic & Paciâc Railroad Company was not incorpdrated for any such 
purpose. That Company derived its existence from the act of con- 
gress of July 27, 1866, entitled "An act granting lands to aid in the 
construction of a railroad and telegraph line from the states of 
Missouri and Arkansas to the Pàctâc coast." 14 Stat. 292. By 
that act the Atlantic &: Pacific Railroad Company was incorporated, 
and authorized and ranpowered to lay out, locate, and construct, 
furnish, raaintain, and enjoy, a continuons railroad and telegraph 
Une, with the appurtenapces, "Beginning at ôr near the town of 
Springfleld, in the state of Missouri, thence to the western boundary 
Jîne of said state, and: thence, by the most eiigible railroad route, 
as shall be determined by said company, to a point on the Canadian 
river; thence to the town of Albuquerque, onthe river Del Norté, 
and thence, by way of the Aqua Prio, or other suitable pass, to the 
headv/aters of the; Colorado Chiqiûito, and thence àlong the 35th 
parallel of latitude, as near as may bé found most suitable for a rail- 
way route, to the Colorado riveî- at such point as may be selected 
by such railroad compajiy for crossing, thence by the most prac- 
,tica,ble and eiigible route, to the Pacific" océan. The eleventh sec- 
tion of the act provided that the çompany so incorporàted shall be a 
post route wd military- road subject to the use of the United States 
for postal,; ;m,ilitàry, navali and ail other govemmeht service, and 
also subject to such régulations as congress may impose restricting 
the charges f^wr such govemment transportation. Aad by the twen- 
tieth section of the act it was provided "that, the bettertoaccomplish 
the object of this act, namely, to promote the public interest and wel- 
fare by the cpnstruction of said railroad and telegraph line, and 
keeping the same in working order, and to secure to the government 
at ail times, btit particularly in time of war, the use and benefits of 
the same for postal, military, and other purposes, congress may at 
any time, baving due regard for the rights of said Atlantic & 
Pacific Railroad Company, add to, alter, amend, or repeal this act." 
The Atlantic & Pacific Railroad Company was thus created, and 
made a great highway of communication, with the declared object 
■of promoting the public interest and welfare. There is not a 
syilable in the act indicating that it was intended by congress to 
be used as an instrument for the building up or fostering of any 
monopolyof aaycharacter, or that itshould be pennitted to do any 
act inconsistwlt with the objects for which it was created. If it 
may lawf ully withhold facilities for the transportation of material 
and supplies for the érection of a Une or Unes of telegraph which 
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may corne into compétition with some other Une, no reason is per- 
ceived why itmay not also withhold facilities for the transportation 
of any other kind of freight in the interest of sonie one or more f avored 
persons or corporations. The Atlantic & Pacific Eailroad Com- 
pany is a common carrier, and common carriage must be kept open 
to ail alike, uiidei' like circumstances and conditions. What the 
considérations were that induced the Atlantic & Pacific Ciompany to 
malce the stipulation in question is immaterial. Its purpose plainly 
was to prevent compétition. In the présent âge of progress the tele- 
graph is as essential to the needs and comforts of the public as the 
railroads themselves. "Telegraphs," said Mr. Wharton in a note 
to the case of W. U. Tel. Go. v. Burlington & S. By. Co., 11 Fed. 12, 
"are now essential to business, and, as such, are to be kept open to 
compétition, unless the législature should otherwise détermine, in 
the same way that common carriage is to be kept open to compétition, 
Any agreement to give a particular line of carriers monopoly in a 
state would not, without législative aid, be enforced, nor should a 
contract to give a monopoly to a particular telegraph company." 
The Atlantic & Pacific Eailroad Company, being a common carrier, 
is bound to afford every telegraph company, as well as every other 
company or person, equal transportation facilities under like cir- 
cumstances and conditions; and its agreement to withhold from any 
other company or person than the Western Union Telegraph Com- 
pany such facilities is, in my opinion, at variance with the declared 
purposes for which that company was created, against public policy, 
in restraint of trade, and void. 

It was stated by counsel for the receivers, in open court, that 
but for the provisions of the contract of June 1, 1872, to which référ- 
ence has been made, they would afEord the facilities asked for by 
the Postal Telegraph Cable Company, namely, the distribution of 
the necessary material between the regular stations, and the furnish^ 
ing of water to the force engaged in the construction of that line. 
The évidence shows, what is also judicially known to the court, 
that the right of way of the Atlantic &• Pacific Company between 
the Needles and Mojave is over a désert country, and that the rail- 
road company, through the receivers, has possession and control of 
ail the available water supply upon and along the right of way. 
Evidence was also.given to the eflect that it is customary for the 
railroad company to fumish miners and others parties at and be- 
tween their stations with water for their necessities, upon compensa- 
tion paid therefor, and that the pôles and other material can be 
distributed, and water furnished to the petitioner, without any 
inconvenience, and in accordance with the usual and ordinary 
method of transacting the business of the railroad between the 
Needles àhd Mojave. That beihg so, and there being no valid 
contract preventing it, there can certainly be no valid reason why 
the receivers should not distribute the pôles and other material be- 
tween stations, for a just compensation. It is in évidence, and is 
also a matter of common knowledge, that the érection of another 
line of telegraph along the right of way in question will be a direct 
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beneflt to the railroad coèipany, in that it will inctease its télé- 
graphie facilities, espedàlïy in case of accident to or other inter- 
raption of the Unes of the Western Union (Company. In respect to 
water, if the company hàà any to spare, I do not see that the fur- 
nishing of it to those in need along its line can be objected to by 
any one, — certainly, not by one who has no interest therein. The 
f umishing of water, under the circumstances appearing, is not in- 
consistent with any of the purposes for which the Atlantic & Pacifie 
Bailroad Cîonipany was created; and, if those administering the 
property can eam something thereby for the owners of the property, 
thfere is no good reason why they shoùld not do so. An order will 
be entered directing the receivers to afford the facilities asked for 
hy the petitidn, upon just compensation. 



OHARLESTON lOB MANUF'G CO. v. JOYOB. 
(Clrcolt Court of Appeals, Fourth Circuit October 2, 1894.) 

No. 84. 
1. OONTBACT FOR BOBINS ArTESIAN WelIt— CONSTRUCTION. 

Whether a 12-Inch arteslan well Is one which has a bore of 12 Inches, or 
one which, after belng eased, has a flow of 12 inches, dépends on évidence, 
and Is a question for the jiu:y. 
a. Sams. 

In an action agalnst a corporation on a oontract for boring a 12-inch 
arteslan well, it appeared that plaintlff snnk a well having a 12-lnch bore, 
with ^e fenowled^e of defendant's agents, and under the supervision of 
Ite ylèe , président and chlef engineer, without any suggestion that the 
work 'Waâ not belng doue In accordance with the contract Held, that 
the jury properly construed the contract to mean « well having a 12-lnch 
flow after b^lng cased. 

8, Samb— Khscission by Mutual AGKKRMBNr. 

The contract gave plaintiff the privilège of changlng the size of the 
weU to 8% Ihchès, but requlred him to carry a 10-inch hole to a depth of 
1,300 feet. If possible. When a depth of 1,016 feet was reached with a 10- 
inch pipe, It was impossible to drive it further with the 1,100-pound maul 
in use, andthere was danger of the plpe's collapse If it was driven further, 
and plaintiipf proposed to use an 8%-lnch pipe. Siich facts were stated 
to defendant's 'vice président and chlef engineer, and to its treasurer and 
manager, thè président belng absent. Thèse latter asked permission to use 
a maul welghlng 4,000 pounds at thelr own risk and ftxpense, and continue 
with the 10-inch Plpe, and agreed that If they spoiled the well it should be 
their loss. , JPlalntlfC consented thereto, and while such offlcws were uslng 
the heàv^ itiàtd the pipé coUapsed. The président was at a directors' 
meeting at thè compaay's office, near the well,"whlle the 4,000-pound maul 
was being uaed, and no objection was caade by hlm. EeU, that it was 
not error to submit to the jury the question whether the original contract 
was rescinded when a depth of 1,016 feet was reached, and a new ar- 
rangement mÉlâé by the ebmpany, througb its agents, by which they ■under- 
. took to Côïiipléte the well. 

4. SAME-^MaisiràBOP Damages. 

Und^ OTich Bew agreement, if It was made, plaintlff was entltled, for 
work ^ftpriyardSi donc, to whatever sucb work was worth, and the cost 
of âny liuàt^i^te ùsed. In the absence of any definite contract as to priée. 

6. sahk. ■ ' ' r . ' ' ' ■ 

In SUCH ctoe, plaintlff was entitléd to dharge the contract price for tiie 
work done up to the tlme the new contract was made. 
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6. SaMB— KeSCISSION— iNSTBtrCTIOÎT. 

There was évidence from which the jury might find that whlle there was 
no agreement to whoUy abandon, In the future prosecutlon of the work, 
the original contract, yet that defendant's offleers assumed for it the re- 
sponslbility of drivlng further than plaintiff thought safe the 10-lnch pipe, 
and that the subséquent collapge of the pip« was entirely due to such 
oflloers' action In so dolng. Belê, that It was proper to charge that in case 
the jiu:y so found, and the collapse of the pipe rendered the performance 
of the contract impossible, it rescinded the contract 

Error to the Circuit Court of tlie United States for the District of 
South Oarolina. 

This was an action by E. F. Joyce against the Charleston Ice 
Manufacturing Company to recover an amount claimed to be due 
him from défendant for drilling an artesian well. There was a 
verdict and judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Samuel Lord, for plaintiff in error. 
J. P. El Bryan, for défendant in error. 

Before GOFF, Circuit Judge, and HUGHES and SEYMOUE, Dis- 
trict Judges. 

SEYMOUE, District Judge. This action was brought by de- 
fendant in error to recover the amount due to him from the plaintiff 
in error for drilling an artesian well. The work done was begun 
under a written contract containing the f ollowing provisions : 

"This agreement, made and executed in duplicate, this 19th day of Novem- 
ber, 1889, by and between E. F. Joyce, of St. Augustine, Florlda, party of the 
flrst part, and the Charleston Ice Mfg. Co., of Charleston, S. C, party of the 
second part, witnesseth: That the said party of the first part, for and in con- 
sidération of the compensation hereinafter mentioned, has agreed, and by 
thèse présents does agrée, to drill in a proper .and workmanlilie manner, for 
the said Charleston Ice Mfg. Co., at their works on Market street, Charleston, 
S. C, a twelve-lnch (12-in.) artesian well, one thousand feet (1,000 f.) deep, 
and to continue this well, with a ten-lnch (10-iu.) bore, to the depth of three 
hundred feet (300 f.) further, the whole depth of the well to be thlrteen hun- 
dred feet (1,300 f.), in such manner as may be necessary, on account of the 
«arth's formation, as will secm-e, if possible, a ten-inch (10-in.) flow of water 
from the last (30 f.) thirty feet of water-bearing strata next above a depth 
of thirteen hundred feet (1,300 f.) below the earth's sm-face, with the privilège 
of reducing the size of the well, if necessary, to eight and one-half inches (SV^ 
in.), but to carry a ten-inch hole to the depth of thirteen hundred feet (1,300 f.) 
if possible, with bis machinery, and to case the weU, if needed, to a depth of 
twelve hun<teed and seventy feet (1,270 f.) with standard wrought-iron drive 
pipe, and provide it proper steel shoes. The party of the flrst part to furnish 
ail pipes, shoes, machinery, tools, and labor for said well. The party of the 
first part further agrées to begin work on said well just as soon as possible, 
i. e. said party of the flrst part has to complète two wells with one set of 
men and rig, and some work with another erew and rig, for the dty of 
Savannah, Ga., ail of which work will be pushed to completion as soon as 
possible, and, immediately after, work will be commenced on the well con- 
traeted for by this agi^eement; and no unnecessary dèlay shall occur either 
in beginning or prosecuting work on this well to as rai)ld a completion as 
Is compatible wi|h safety and success, under a forfeiture of this contract. 
In considération for the performance of this agreement the said Charleston 
Ice Mfg. Company, party of the second part, has agreed, and by thèse pres- 
■ents doêg agréé', to pay to thé said B. F. Joyce or his agent the sum of eight 
thousand flve hundred dollars, ($8,500), as follows, Tlz.: Two thousand dol- 
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lars ($2,000) when the well Is six hundrea feet (WO f.) deep; tweaty-Cve 
hundred dollars (ÇatBOOwtoeaiOnetihou&and feet deep (1,000 f.), and four 
thpusand dollars ($4,000) fFbea lit isifliiislied." 

tJncl,er this contract 4ef endaotin error bored the well to the depth 
ofi IjOie féet. eommenciag Mth a somewhat larger bore, and 
carryiûg ^a holè 14 ihchfeS' in diàmeter to a déjpth ôi 379 feet, he 
sâiii'à weU 12 inciiea in â|sni#6r at the bottom to a distance from 
the surface of 1,016 fèet as aforesaid. At this depth the outside 
diîiinetei! of the bole was; 12 inches. But, owing to the nature of 
the soil through which it passed, the necessity arose of casing the 
well.; and tbijough thehole, for its entipe distance, was passed a 
drïTe pipe of an inside; diameter of 10 inches. ; 

The flrst error which it is material tb consider, alleged by plain- 
tiff iji epï!or> arises frOm theàe'facts. Plaintiff iherror's second "re- 
quest to charge" is as follows: 

"That the plaintlffi cannot recover under the first contract because he did not 
perform his contract up to the borlng and,drilling of the , well to the depth of 
1,016 feet, as alleged In the complairit, but on the contrary had violated It, 
and tijm||ffl|!(çw<îeï5ôâ Its pcai^^tWance Mpoesible, by dlscootlnuing the 12-lnch 
pipe at the depth of 380 feet, amd défendant Is entitled to recover back what- 
ever he has paid under that contract" 

, Tl^e exception taken tpthis refusai is intended.to raise the ques- 
tion of .t||e, prpper construction of ; the written contract The con- 
tentioni i| itJjat a f :twelTe-i»ch artesian well" meansa well which, if 
cased, shaî| jtiieri^terlij^srgadiameterilnside the oasing of 12 inches. 
In refiising|o, 80, charge,, çind leasing the meaning of the words, a» 
illnstrate^nbl the; eVidenoe, to the Jury, we think the judge below 
committedijo error; The wôrds, "a twelve-înch artesian well," are 
not oonclusite'of'Wiat was the tçqtiiréd flow of 'water through the 
w<ell, norflp^ijit ap;iÈ)e^B jfroin the ç^^^^ that the well wotûd 

neîed ahy ^à^pg. , Whétter a l^^inclh artesian well is one which 
has a boréOùf 12;ihchesy or one which aftef'being cased has a 
flow of 12 iïwih04" is a question depehding upon évidence. Ih this 
case the partjieé pit their ûWn contenïporaneous constructions upbn 
the term. TJieiweil was (iriven with the knowledge of plaintiff in 
error's agents, and. under the supervision of its vice président and 
chief engiaiççrjl to the depth méhtioned, withbht àny suggestion 
that thé Avroykivaà mï being donc in accordancé wîth the contract. 
Under thèse çircumstances the jury could hâve put no othet con- 
struction upon the conti^act than they did. The objection flrst 
taken, as far as ajpears' àt the trial, is evidently^ au afterthought, 
and conaèB tèolate fa) bè worthy of very serions attention. 

When theiWÏl! had reached the depth of 1,016 feet, it was found, 
as the evidenofe ©1 deffendant in error tends to show, impossible, 
' owing to thç'ciôif^rmatiélï of the earth, to dri:«fe the 10-inch ]()ipe 
furth^r wlti(6y,|jàiîîs&^ï| èo c CL. Payfcër was the agent 

of Joyce, the ;C^tïrictoi!;a»d défendant in error, and had charge of 
the work. iTbètweil was*situated oiï the premises of the ice toahu- 
faéturihg éctàpaïiy', in Chàtléstofl. On the sanie premises were 
the oJQçes a|tOJ^^ of naeetiag oif thé directors.of thé corporation. 
On ttie 34 Pf r Jittlii 1890, the weÙ having reached the depth abov& 
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stated, it became impossible to drive the pipe further with the 1,100- 
pound maul theretofore iised. Besides Parker and Joyce's work- 
men, there were présent the résident acting officers of tlie ice Com- 
pany, Mr. Lapham and Capt. Whitesides. Mr. Hart, the président, 
■was a nonresident, only occasionally coming to Charleston. Lap- 
ham was treasurer and manager of the Company. Whitesides was 
président of the company when the contract in litigation was made, 
and at the time under considération was its vice président and chief 
engineer, and especially in charge of the construction of the well. 
Both were directors, and as Hart, the président, testiûed, when he 
(Hart) was absent from Charleston, Mr. Lapham had charge of the 
affairs of the company. Hart was absent on the 3d of July. Find- 
ing that he could not drive the pipe further, Parker proposed to avaiil 
himself of his right under the contract to proceed with an 8^-inch 
pipe, stating his appréhension that any further attempt to drive the 
10-inch pipe would cause it to collapse. Mr. Lapham and Capt. 
Whitesides, for the company, asked permission to use a heavier 
maul, weighing 4,000 pounds, at their own risk and expense, agree- 
ing that if they spoiled the well it should be at their loss. Wifcness 
Parker says that he thereupon went with Lapham and Whitesides 
into the derrick, aod in présence of the workmen told the latter that 
the ice company had asked permission to drive the 10-inch pipe at 
its risk and expense, and that he had consented that they might 
do so under thèse conditions; that from "now on" the work was at 
the risk and expense of the ice company, the understanding being 
that if they spoiled the pipe it was at the expense of the ice company, 
and not of Mr. Joyce. "I said, 'Now you are working for the ice 
company.' Mr. Lapham said, 'Yes, the captain is going to drive 
the pipe.' " Capt. Whitesides then took charge of the work. This 
testimony was controverted by the évidence introduced in behalf 
of plaintiff in error. The work was continuons until the 9th of 
July, when the 10-inch pipe collapsed at a place between 600 and 
700 feet below the surface. As afterwards appeared, about 16 feet 
of the 10-inch pipe was crushed and driven together so as to stop 
up the well. This pipe was subsequently reamed and man-drilled 
by Joyce's men until it gave room for an 8-inch pipe, but the ragged 
inside edges of the 10-inch pipe interfered with the new one. At no 
time thereafter did the company's agent claim that it was possible 
to continue the work in accordance with the contract with an 8|- 
inch pipe, and the only thing attempted was to use an 8-inch one. 
The endeavor to complète the well was continued with great ex- 
pense for a considérable time, until the company refused to make 
the payments demanded by Joyce, and the work was abandoned; 
the well being, as the company's officers say, perfectly useless. Mr. 
Hart, the président of the ice company, was in Charleston in July, 
1890, at the very time that Whitesides was driving the 10-inch pipe 
with the 4,000-pound maul, and when the pipe collapsed. He tes- 
tifles that Lapham informed him that Capt. Whitesides was going 
to drive the pipe, but he says: "My consent was never asked. I 
did not consent." It thus appears that he did not object, and that 
his consent was not considered necessary. A meeting of the direc- 
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tors of thé icecOmpany/^asheia in ithè office of the company on 
thé 9tlii HJa*t being présent. The *ork of driving the pipe was 
going on dnrîng thé holding of the: meeting, under Whitesides' direc- 
tion. Hartihânself went and looked at the pipe, saw tliat it was 
broken, and asked Whitesides whetitier the well was spoiled, to 
whieh'the latter answered that it was not. Not a word, howerer, 
was said at the directors' meeting about the well. It must be évi- 
dent f rom thèse facts that whatever was actuaUy done in relation 
to the contract was or might hâve been within the knowledge of the 
président and directors of the ice company, and that the jury had 
évidence upon which they could flnd that a new arrangement had 
been made by the company through its agents, Whitesides and 
Lapham. The ûrst exception to the charge cannot, therefore, be 
sustained. It isas follows: 

"'The vital questions In this case begln rlght hère,— 24th of June, 1890. 
When Capt. Whitesides nndertools to drive the pipe, dld he do thls under and 
In œnsequence of an arrangement whereby he, in behalf of the company, and 
by authority of the company, undertook the completion of the well, and re- 
sclnded the contract theretofore cxlsting? Dld this contract end this day, 
with the concurrence of bOth parties, and dld each of them so understand? 
The solution of this question dépends enttrely upon the eredlbllity you glve 
to the testimpny of the wltness." To whleh charge the défendant then and 
there, and before the lury had wlthdrawn from the bar, did except, and 
prayed the court to slgn and sêal said exception, which was accordlngly done." 

The plaintifl in error excepts to the foUowing instructions of the 
court: 

"If you come to thè conclusion that Capt. Whitesides Is responslble for the 
coUapse or the telescoplng of the pipe, then the next question is, did thls acci- 
dent render the performance of the contract impossible? If it did, and If 
Capt. Whitesides caused it, then this rescinded the contract. If it was possi- 
ble to finish the contract, notwlthstandlng the accident, then the contract was 
not rescinded, the plàinUff was stUl bounâ to perform It, and the défendant 
only became llable for the expenses made necessary to repair' the damage. 

"If plalntifE was in nô fault at ail, and if défendant broke this contract, and 
Whitesides, by authority, rescinded and consented to abandon it, plaintifC 
Is entltted to what hls work was worth, less the sums already pald him on his 
ax3Count. For ail work done while' the. contract was stlll executory,— that is, 
In force and not eompleted,— he could charge the contract price. For ail work 
done when thp contract was at an end, he can get what it was worth, and the 
Dost of the pipe f urnished by him,— the ,a<;tnal cost,— and the loss of hls profit. 
Of thls last ypu must décide from thé testimony, recoUéctirig that the profit 
dimlnlshed as the well deepened." 

Two théories were presented to the consideriation of the jury by 
thèse instructions. The latter, in the order in which they were 
given, was Ciontingent upon the jury flnding from the évidence that 
ithe parties miitually agreed to abandon the original contract when 
ihe boring ha,d reached the depth of 1,016 feet and agreed that the 
work shoujd be continued at the expense of the ice company, withont 
any deânite bargain as to price. It is évident that in such case, 
as the learnedijndge correctly charged, the contracter would be en- 
titled, for Buch prospective workj to what that work might be worth, 
and what ithe materials might cost him. As the exception taken is 
to the entire instructions, we.need not consider whether he was fur- 
ther entitled to charge anything for loss of profit. We are also Of 
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the opinion that he was entitled to charge the contract price in 
such case for the Work already completed. Such must hâve been 
the intention of both parties, there being no évidence to the oontrary, 
and nothing to show that any new arrangement was contemplated 
with regard to the price of the work already done. That was pro- 
vided for by the original contract, which was not affected by the 
new one, except with respect to the unfinished part of the work. 
The words, "if Whitesides, by authority, rescinded and consented to 
abandon" the contract, were intended by the judge, and must hâve 
bêen understùod by the jury, to refer to its unfulflUed provisions. 

But tHete Was another view of the case arising upon the évidence. 
The jury might find from the évidence that while there was no agrèe- 
ment to wholly abandon, in the future prosecution of the work, the 
original contract, yet that Capt Whitesides assumed for the Com- 
pany the responsibility of driving, further than Parker thought safe, 
the 10-inch pipe, and that the subséquent collapse of the pipe was 
entlrely due to his action in so doing. In such case the judge in- 
structed the jury that if the collapse of the pipe rendered the per- 
formance of the contract impossible this rescinded the contract. To 
this proposition of law plaintiff in error eîcepted upon the ground 
that the party in fault cannot by his own action rescind a contract. 
This is undoubtedly true. Where one party to a contract renders 
its performance impossible, he has not the right to rescind it with- 
out the consent of the injured party, for he cannot be allowed to so 
deprive the other party of its beneflts. But it is for the benefit of 
the party injured that the contract is kept alive. The injured party 
has his action for the breach of the contract. As the leamed judge 
who tried this case explains in his elaborate opinion refusing a new 
trial, to the extent that the company's action rendered the perform- 
ance pf the contract impossible, the company committed a breach 
of the contract, and for the purposes of a suit founded on this breach 
the contract is treated as subsisting. In this case there can be no 
doubt but that up to the time that the well had been driven to the 
depth of a thousand feet the work had been done in accordance with 
the contract, and there is no reasonwhy the plaintififbelowshould be 
deprived of what he had actually eamed, by the fault or error of the 
other party. He is not seeking to recover for work which he had 
been prevented from performing, but for work actually done, and 
done under the contract. There is no reason for applying to this 
case the rule that one cannot sue under a contract which has been 
rescinded, but must sue for the value of the work done; and it 
can make no différence whether the suit on the first ground of 
action is for the amount due on the contract, or for work and labor 
done, to be measured by the contract rate. Butterfield v. Bryon, 
153 Mass. 517, 27 N. E. 667. In U. S. v, Behan, 110 U. S. 346, 4 Sup. 
et 81, Mr, Justice Bradley says : 

"It is to be observed that when It is said In some of the books that when 
one party puts an end to the contract the other party cannot sue on the con- 
tract, but must sue for the work actually done under It as upon a quantum 
merult. this only means that he cannot sue the party in default upon the stipu- 
lations contained in the contract, for he himself bas been preveated from per- 
forming his own part of the contract upon which the stipulations dépend. 
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TUfe dlsiliBptton bètweeii itliose elalins imdei? a contnact which reàult from a per- 
f(»pimln«!p/?islt;0lii(til|e,p»rt!of aclalHVftBl» and thoseupderitwhiçh resHltfrpna 
hls beJr«,|»reyimtpa by; tbe other party ^ nèrformîng it; bas not always béen 
attefldéo'tô,'''"' ■■■'■"' ' ''■ " '' '■ - '■"' '' 

Theij^truction.o|it|lie learned judge of the ci^-cuit cojirt was not 
intendesisto bear tte CQasIyujçtiGn that the contract was rescinded, 
in the sense'ithat itr was set aside and annuUed as jf nonexistent, 
bat thal'IliSnas reectofïed in sp fer as its performancie •yàs impossible. 
In thatipaist ©f the charge wliich speaks of the contrait as rescinded 
by theiCOaâïiat of the ice coropany's agent, the jury rgpeived no in* 
structidas asto the ineasure ot the recovery f or thfi -worik çompleted 
beforeisuch' agents; look control of the work ontjie well, and no 
excepttonvis takettiVtothis ppiission. It seems tojbe'assumed by 
coun8el;that>th6 nesl ensfuing Mfltî?iiçtion; which did cover tiua point, 
■was alsfe flipg^ïied to* îthe ciaïise in the charge preceding it . What 
seems td «s S'matter of some doubt in the cas*, wheth^r the contract 
dœs realjy give a measure by which to ascertain the ainonnt due 
on the woffc jïiOne oa the ftrst:thousand feet of the well,is not raised 
by the ; exceptions taken. TMs; point we do not décide. But we 
are satisôeld that iathis respect plaintiff in error bas no reason to 
complainof the verdict. By it, as it stands, he is tp pay; only $4,500 
for his wock, Thatds the amount which was to be absolutely paid 
upon the feoitopletion ««f this part of the well. As a rule, contractors 
are neter piâid more than a ppoportionate share of their compensa- 
tion as thteir work proceeds. Usually they receive less, something 
being heldbîElick to insure the completion of the icontract. .Either 
$4,500 \van to be paid under the contract for the first two install- 
ments ofrlhe worky in full payment for it, thereby niea|iuriiig what 
the contractor was entitled to recover for it, whether suing on the 
contraét or on; a quantum meruit, or else he was entitled to a larger 
sum for hlB servioes, which is recoverable by an action for labor 
and materials. : 

The questions arising in the pleading, we consider as settled below. 
The court isof opinion that there is no errer, and the judgment of 
thé Citcuit court will be afEirmed, with costs. 
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CENTRAI» T^XJST CQ. OF NEW YORK v. PORT ROYAL & W. C- RY. CO. 

(Circuit Courti D. South Carolina. Novembsr 5, 1894.) 

1. JUDGMBN* AGÀINâT -RaILROAD— PeESONAIi InJORIES—PRIORITIES. 

Under Act S. O. Feb. 9, 1882, declaring that a judgment against a rail- 
road Company for, personal injuries shall take precedence of a mortgage 
to secnre bpnds, sûch a judgmeiit wlll not talie precedence, of a mortgage 
given beîdre thé alct, but will ôf one giyen tUereafter, and before the 
Injury for which judgment is obtained. 

2. RBCEiyÈHR'-PAYMEN'C Olf JUD0Ma;»T8. , ?r. 

Where, after the rendition.of. such judgment, a receiver o* the road Is 

appointed in sults to f oreclose mortgages. he will not be dlrected to im- 

■ mediately pay : the judgment; the road being utterly Insolvent at the 

time of jhis'appointment, and there being other like claims, and the amount 

ayailabte. theref or being uncertain. 
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Suit»; by Charles H. Phinizy and Alfred Baker, trustées, against 
the Augusta & Knoxville Railroad Company and the Port Eoyal 
A Western Oarolina Railway Company, and bythe Central Trust 
Company of New York against the Port Royal & Western Carolina 
Railway Company, for foreclosure of mortgages and appointment of 
reeeiver. 56 Fed. 273; 62 Fed. 679, 771. Dora Madden pétitions 
for payment of a judgment by the reeeiver therein appointed. 

Haynsworth & Parker, for petitioner. 
S. J. Simpson, for respondent. 

SIMO:^T0N, Circuit Judge. This is a pétition praying payment 
«f a judginent obtained against the Port Royal & Western Cafo- 
lina Railway Company. The petitioner, a'passenger on the trgin 
betweèn Greenville and Laurens, was injured în her person, throùgh 
the. alleged négligence of the agents of the company, on the 29th 
April, 1890. She began her action against the company on 21st 
January, 1891, in the court of common pleas pf the state of Souith 
Carolina, at Laurens Courthouse, and obtained a verdict for '|5,0D0 
in February, 1893. Judgment was entered on this verdict and costs 
on 9th of March, 1893. This judgmeht was àfflrmed by the supreijae 
court, 27th July, 1894. 19 S. E. 951. She daitiiS the verdict, with 
interèst from 28th February, 1893, and costs, $97.45. Judgments in 
South Carolina carry interèst after entry. Gèn. St. S. C. § 1289. 
The prayer of the pétition is (1) that the reeeiver be instructed to 
pay her the amount of her claims; (2) if hë bé not now in funds to 
do this, that he be directed to pay the claim'out of any profits 
which may hereafter come into his hands from the opération of the 
road; (3) that the said judgment be declarèd and established as a 
lien bn the profits, property, and franchises of the railroad company, 
having priority to any mortgage or deed of trust thereon, and for 
gener'al relief. 

The law in South Carolina in force when this action was brought 
and this judgment was rendered is as follows: 

"Wheiiever a cause of action shall arise against any railroad corporation, 
for Personal injury to property, sustalned by any person or persons, and such 
cause of action shall be prosècuted to judgment by peraon or persons injured, 
or bis or their légal représentatives, said judgment shall relate back to the 
date when the cause of action arose, and shall be a lien as of that date of 
equal force and efCect with the lien of employées for wages, upon the Income, 
property and franchises of said corporation, enforceâble in any court of com- 
pétent jurisdiction, by attachment or levy and sale undei" exécution, and shall 
take precedence and priority of payment of any mortgage or deed of trust, or 
other security given to secure the payments of bonds made by said railroad 
company: provided, any action brought nnder this section shall be commenc^d 
within twelve months from the time that said injury shall hâve been sUs- 
tained." Gen. St. S. C. § 1528. 

The port Royal & Western Carolina Railroad Company was made 
up of the consolidation of other railroads; among them, the Au- 
gusta & Knoxville Railroad, extending from Augusta, Ga., to Green- 
wood, S. C. At the time of the consolidation, bonds secured by 
a mortgage of the whole road were issued, which relieved ail 
outstandjng obligations thereon, except a mortgage on that pa^t 
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of it heretofore knowtt as the Augustâ & Knoxville Bailroad. The 
date of this consolld^ted; mortgage was 2d May, 188T; that of the 
Augusta &i Knoxville! Eailpoad wa« Jaly 1, 1880. Tlie act quoted 
abo^e was approvediOthFebruaryj 1882. 

There; (taçi jbe no doubt Ihat this judgment, obtai]ied; and entered in 
a court of cbmpetentjnrisdiction, is entitled to f ull f aith and crédit 
in this court, and canixot- hère be impèached or modified. The dé- 
fendant bas had its day in court, «ind the matter }b res judicata. 
Theroi also can be no doubt that so far as the Port Boyal & Western 
Carolina Bailway, and the bonds and mortgagè made by it, are 
concernedj-^chartered, a«the company was, andiss,ued, as the bonds 
and, môrtgages were, aftér the passage of the açt ôf 1882, — they 
are subject to the provisions of this act. Thé peiïàonÇr having ful- 
ûlled the tequirements 6î that act, her judginent irel^tès back to tlie 
date wih'ei^ her cause of action arose; and it takesppéC'edence and pri- 
ority citer the payment of this mortgagè, and thé' ;i>p;ïids given there- 
for. But with respect to the mortgagè of thé 4-ugusta & Knorville 
Bailroad Company, and the bonds secured by it, ti^èse wére issued 
anterior to the passage of the act of 1882; and by them a first lien, 
by contract, was given over that road, to the bonds secured by this 
mortgagè. ^It cannot be displaced by this act, for such a construc- 
tion would impair the obligation of the contract, When this prop- 
erty went into the hands of a receiver of this coiirt, it was, and for 
a long time had been, utterly insolvent, never having made any earn- 
ings sufftcient to pay operating expansés. Tbiere had been no diver- 
sion, and nothing upon wTiich the equity set up in Posdick t. Schallj 
99 U. S. 235, could operate, even were this claim among those favored 
by the court of equity. 

Thèse points présent no difftculty. The priority of the petitioner 
over ail the property not covered by the mortgagè of the Augusta & 
Knoxville Bailroad cannot be disputed. She asks, however, an im- 
médiate prder for its payment, ont pf the funds now in the hands 
of the rêbéîver, or out of such as may corne into tiis hands. As we 
hâve seen, the property came into the hands of thê receiver utterly 
insolventl Ail earnings he has recêived are ,tlie earnings of the 
receiversiip, primarily to be appropriated to the expenses of the 
receivership. Beside» this» the claim of the petitioner is not the only 
claim on thoseeamings, entitled tO bepaid therefrom in préférence 
to ail others. The act of àssembly givès her a préférence and priori- 
ty over the bonds and the mortgagè only. There m!ay be others ; in- 
deed, there is a suit now pending of another in her cïass. They 
equally can' come in with her. The past-due èoupo-ns of the Au- 
gusta & Eiioxville Bailroad hâve their claim upon a part of thèse 
earnings, to the extent which that road contributed thereto. The 
extent of this contobution may be seen from the fact that this 
Augusta & Knoxville Eâllroad commîands the ontlet of the system, 
— "is the ttëék Of thé bottle\" The ascertainment of the proper pro- 
portion of thèse earnings to those coupons is manifestly a matter 
of intricate and diflficult détermination. It is impossible, therefore, 
àt this time, to grant the prayer of the pétition. The justice and 
validity of her claim, however, are recognized, and at the earliest 
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moment it will be provided for. In any event she will be amply se- 
cured out of the proceeds of sale. It is ordered, adjudged, and de- 
creed that the judgment held by the petitioner, Dora Madden, is a 
proper claim against the ppoperty and franchises of the Port Koyal 
& Western Carolina Eailway Company; that said claim take prior- 
ity and precedence over the mortgage of the said railway company, 
executed to the Central Trust Company of New York, bearing date 
2d May, 1887, and over the bonds secured thereby; that in any order 
of sale hereafter to be made of said property and franchises this pil-i- 
ority and préférence must be provided for and secured; that the 
amount of said claim is |5,000, with interest from the 9th day of 
March, 1893, and costs, $97.45. 



KING V. MOSHBR et al. 

" (Circuit Court of Appeals, Blghth Circuit. October 15, 1894.) 

Mo. 444. 

In Error to the Circuit Court of the United States for the District of Ne- 
braska. 

Action by Shepherd H. Klng against Charles W. Mosher and others, com- 
menced In the district court of Lançaster county, Neb., and removed on 
pétition of défendants Into the circuit court of the United States for the 
district of Nebraska. There was an order overruling a motion to remand 
the cause to the state court and sustalnlng a demurrer to the complaint, and 
a final Judgment for défendants. PlaintifC brings error. Afflrmed. 

Allen W. Pleld and Edward P. Holmes,- for pl'aintiff in error. 

T. M. Marquette, J. W. Deweese, F. M. Hall, and V. E. Blshop, for défend- 
ants in error Homer J. Walsh and others. 

Charles O. Whedon and Charles E. Magoon, for défendant In error Thomp- 
son. 

Before CALDWBLL, SANBORN, and THAYER, Circuit Judges. 

CALDWELIi, Circuit Judge. This case is slmilar in ail respects to the case 
of Bailey v. Mosher (No. 418, decided at the présent term) 63 Fed. 488, and 
on the authority of that case the judgment of the circuit court is afflrmed. 



HARTFORD PIRE INS. CO. v. WILLIAMS et al. 

(Ch-cuit Court of Appeals, Eighth Circuit October 22, 1894) 

No. 454. 

1, FiKB Insurance— MORTGAGB Clausb— Additionai, Insurance— Peoeating. 
The provision. In a mortgage clause of a flre policy, that the insurer 
"shaU net be liable under this policy for a greater portion of any loss 
than the sum hereby insured bears to the whole amount of losm-ance on 
said property, issued to or held by any paxty or parties having an insur- 
able Interest therein," requlres the mortgagee to prorate with ail policies 
on the property, and Is not limited to policies coverlng hls interest, not- 
withstandlng a prier gênerai provision in the mortgage clause that "this 
Insurance, as to the interest of the mortgagee, shall not be tnvalidated by 
any act or neglect of the mortgagor or owner." 
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■ni) i>jti»4'W.the pirovislon ^n ,the mortgage clause of a flr«i poUcy .that.tlip in- 
, îBiH'Mee as to tbe tatejfest of Qie mor;tgàgee shaïl not be tovalldated by any 
.' fliét or,i(iëglect of the InortÊagor of' owner, volûntairy idieStruetioû by tUe 
ownëi; Mil not prerent rwoveri" tej^'the ^lortgagée. ^ ^ ; 

^14 J^proç^^îtlfie Circuit Coort of the United States for the Diâ- 
trjjci <).f; Çpiorafdo*/ .■',•.:,•,'•■. ',f ' . ■ .' 

i Aitiçji j?y îî^çrick A. W^liajns, trustée, and ttie PhiladelpMa 
Mpptgage & ïrust Companyi against the Hartîorcl Fire Insurance 
Oon^ppiy. Judgnîent for plainïifls. Défendant brings error. 

Thomas Bâtes, Sylvester G. Williams, and Henry; W> Hobson, for 
plaintifiE in errer. ' ■ ; 

Greely W. Wbitford (Frederick A. William® on the brief), for 
défendants in error. 

Before CALDWELL^ SANBORN, and THAYER, Circuit Judges. 

THATiER, J. Tbis yvm a suitoor an ins,urance policy which 
was issued by the plaintifE in error, the Hartford Mre Insurance 
Company, to Grâce Henderson on the 21st day of July, 1890. The 
poliey insured "a two-etory brick d^,e^ling house, *, * * No. 
1045 Washington avenue, Denver, Colorado," to the amount of 
|3,500. On the Sth of 'Sieptember, 1890, Gracé TBenderson sold the 
iusupé^ property to B^na Sha'w; and, with the cbisent of the 
insurer, the policy aforèwd was assigned to Bertha Shaw. On 
March 25, 1892, Bertba Shaw borrowed $4,000 from the Philadel- 
phia Mortgage & Trust Company, oneof the défendants in error, 
and, to secure the payûifent of said loan, executedi a deed of trust 
cohvej'itig the insured '-property tO the other defetidant in error, 
Frederick Ar' WilliamÇj.as trustée of: the Philadëlj^hîa Mortgage & 
Trust Company, which deed gave tîie trustée power to sell the 
property in case the borrower made default in paying the notes 
that had been given as an évidence of such loan. A mortgage 
clause was thereuponattached to the aforesaid poliey, which was 
duly signéd by the agent of the Hattford Fire Insurance Com- 
pany, the material partsr'bf which iare as follows: 

"Loss, if any, on realty, payable to Frederick A. Williams, trustée, mort- 
gagee or trustée, as hereinafter provided; It belng hereby understood and 
agreed that thls Insurance, as to the interest of the mortgagee or trustée, 
only, thereinjishall not be inyalidated by any act or negleqt of the mortgagor 
or owner of the property Insured, nor by the occupation of the premises for 
purposefe more hazardous than are peïmitted by the terms of this pollcy; 
provided that, In case the mortgagor or owner neglects or refuses to pay any 
premium due under this poliey, then, on demand, the mortgagee or trustée 
shall pay the same; provided, also, that the mortgagee or trustée shall notlfy 
this Company of aiiy chs^rigëof ownershlpi or increaéê of hazard which shall 
come to his or théir knoWiêdge, and shàU hâve perdjissioii for such change 
of ownership or increase bf hazard duly Indorsed oti'thia poliey; and pro- 

''iided, further, thât everi^ increase of haskrd not pëfïQltjted by the poliey to 
the mortgagor or owner slall be paid for by the inortgagee or trustée on 
teasonable demand, ttnd itftiér demand made by tivis' company upoa and 
refusai by the mortgagor or^Ovrner to pay, according to thè established sched- 

' ule of rates. It is, howèvef, understood that this company reserves the right 
to cancel this pollcy, as stipulated' in tha printed conditions in sald poliey; 
and also to cancel this agreement on giving ten days* nottoe of their intention 
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to the trustée or Inortgagee nained therein, and from and after the expiration 
of the sald ten days this agreemeut shall be null and void. It is further 
agreed that, In case of any other Insurance upon the property hereby insured, 
then this Company shall net be llable tinder thls poUcy for a greater portion 
of any loss sustained tHan the sum hereby insured bears to the whole amount 
of Insurance on said property, issued to or held by any party or partie» 
having an insurable Interest therein. It Is also agreed that whenever this 
Company shàll pay the mortgagee or trustée any sum for loss under thls 
pollcy, and shall claim that, as to mortgagor or owner, no liability theref or 
existed, it shall at once, and to the estent of such pay ment, be legally sub- 
rogated to aU- the rights of the party to whom such paymeûts shall be made, 
under any and ail securltles held by such party for the pay ment of said debt, 
But stich subrogation shall be In subordination to the clalm of said party for 
the balance of the debt s6 secured. Or sald company may, at Its option, paji- 
the said mortgagee or trustée the whole debt so secured, with ail the intei-est 
which may, hâve accrued thereon to the date of such payment, and shall there-, 
upon receive from the party to whom such paymenl <hall be made an assign- 
ment and transfer of said debt, with ail securlties tield by said parties for 
the payment thereof." 

The premises were destroyed by fire on July 31, 1892, and there- 
upon the défendants in error made daim upon the insurance com- 
pany for the entire amount of the insurance aforesaid. 

The chief question that is presented by this record concerns the 
proper construction of the aforesaid mortgage clause, and partic- 
ularly that paragraph which provides that, in case of other insur- 
ance on the property, no greater amount shall be re«overed under 
this policy "than the sum insured bears to the whole amount of 
insurance on said property, issued to or held by any party or par- 
ties having an insurable interest therein." On July 23, 1892, 
Bertha Shaw, the mortgagor, obtained a policy of insurance for 
her own benefit, in the sum of f(5,000, in the Palatine Insurance 
Company, covering the same dwelling house that was insured by 
the policy in suit, and did so without the knowledge or consent of 
the plaintiff in error, the Hartford Fire Insurance Company. On 
the trial of the case, the last-named company offered this policy in 
évidence, with a view of showing, araong other things, that the total 
insurance on the dwelling house in question w-as |9,500 at the time 
of the loss, and that it was only liable for seven-nineteenths of the 
loss, or about |1,400, as the total loss on the dwelling house was 
about $3,800. This proof was excluded, the trial court being of 
the opinion, as it seems, that the clause above quoted, relative to 
prorating the loss among ail policies covering the insured prop- 
erty, only applied to policies covering the interest of the mortgagee 
therein, and that it did not corapel the mortgagee to prorate with 
policies issued to the mortgagor, which did not contain the afore- 
said mortgage clause, and were not intended as an insurance upon 
the mortgagee's interest. In this we thiuk the circuit court erred. 
The language employed in the mortgage clause that the insurer 
"shall not be liable under this policy for a greater portion of any 
loss sustained than the sum hereby insured bears to the whole 
amount of insurance on said property, issued to or held by any 
party or parties having an insurable interest therein," seems to 
us to havebeen inserted ex industria for the purpose of making 
it clear that tbe mortgagee's policy was entitled to prorate with 



928 FBDBRAIi BEPOBTEB, Vol. 63. 

polfeiés covering thé inBored property that at the tîme of the loss 
riïigM'be héld by any person whomspeTer who hàd an insurable 
inteïr§^ iji the property, We can coincéive of ^o other object that 
the parties coTild hâve had in using the word^ ^'issued to or held 
by any party •or parties having an iûsûrable interest thereîn," unless 
it was tb âtpid the very construction of the clause whi,ch the cir- 
cuit, cqurt iappears to hÀve adopted, , In the absence of the words 
last quoted, it might, no doûbt, be fairiy argued that it was simply 
the intenïion ôf the parties to reserve the right to prorate with 
other; ÎJiçJlièiçs procured by the niortgagee for the protection of 
his ihteifes^ but that GOi»struction of the clause seems to us to be 
inadmissible, in view of the language used, which expressly extends 
the right to prorate, to policies "issued to any party or parties 
haviii'g ^^îï ihsurable interest" in the property^ As before re- 
markèd, the concluding words of tiie paragraph seem to bave been 
added, put of abundant caution, that there might be no ground up- 
on which to insist that the right to prorate waslimited to policies 
held by the mortgàgee ôr for his benèflt It is urged, howeyer, 
by counsel fo^ the défendants in érror, that the foregoing viéw 
destrôys thé efficacy of the first paragraph of tîie ïnortgage clause, 
which déclares "that this insuraûce as to the interest of the mort- 
gàgee or trustée • • * shall nôt be invalidated by any act or 
neglect ôf the mortgagor or owner of the property ihsured," be- 
cause it puts it in the ppwer of thè mortgagor by taking out addi- 
tional inéiirance to lessêh the amouht which the mortgàgee might 
otl\erwise hâve recovered. It is doubtless true that the construc- 
tion âbôve intimated lessèns the scope that niight otherwise be 
given to the first paragraph of the mortgage clause, but that it 
destroys Its eflScacy as a protection to the mortgàgee cannot be 
admitted. It is obvions that the paragraph in question opérâtes 
to prote&É the mortgàgee from many acts of thè mortgagor which 
would otherwise render the insurance, as a whole, utterly void, 
even it be çonceded that, under the construction above given, not 
only the mortgagor, but third parties, hâve it in their power to 
lessen to some estent the amount that may be recovered on the 
mortgagee's.policy. In construing a contract like the one now in 
hand, it is our duty to look to ail of the provisions of the agree- 
ment, aûd to give effect to what seems to hav^ been the obvious 
intent and meaning of the parties. We wouiu not be justifled 
in ignoring an agreement in one part of the instrument, which is 
as clearly expressed as language could well express it, merely be- 
cause it limits to some extent the scope of gênerai language em- 
ployed in another part of the instrument. It is very common 
in the construction of contracts and statutes to restrict the mean- 
ing of gênerai words and phrases, when it is plain to be seen from 
particUlar provisions of the contract or statute that they were not 
întended to bave the broad signification of which they are fairiy 
susceptible. In the case at bar, the first stipulation contained in 
the mortgage clause, "that this insurance as to the interest of the 
mortgàgee or trustée * • ♦ ghall not be invalidated by any act 
or neglect of the mortgagor or owner of the property," is limited 



HARTFORD FIRE INS. CO. V. WILLIAMS. 92{) 

and controUed, in our judgmènt, by the more particular provision 
witli respect to prorating in case of loss which déclares in very 
spécifie terms, as we think, that tlie riglit to prorate shall extend 
to and include ail policies covering the particular property tliat 
are held by any party or parties having an insurable interest there- 
iu. Counsel hâve not cited, and we hâve been unable to find, any 
case in which the particular mortgage clause now under considér- 
ation has been judicially construed. The cases of Hastings v. 
Insurance Co., 73 N. Y. 141, and Insurance Co. v. Olcott, 97 Dl. 439, 
to which our attention has been directed, are not in point on this 
branch of the case. The mortgage clauses which were under con- 
sidération in those cases did not contain the stipulation with réf- 
érence to contribution which the mortgage clause' now in contro- 
versy contains, nor any stipulation whatever on that subject. It 
was held, in substance, in those cases, that the mortgage clause 
operated to create an independent contract between the mortgagee 
and the Insurance company, which could not be invalidated by any 
act or neglect of the mortgagor, and, therefore, that the mortgagee 
claiming under such an independent contract with the insurer was 
not bound to prorate the loss with policies held by the mortgagor, 
or with policies covering other insurable interests in the property, 
whether existing prier to the exécution of the mortgage clause 
or taken out subsequently. We might possibly surmise that the 
stipulation which we find in the mortgage clause now under con- 
sidération was framed with spécial référence to the décisions last 
mentioned, and for the purpose of securing to the insurer of the 
mortgagee's interest, beyond peradventure, the right to prorate 
with ail policies covering any and every insurable interest in the 
insured property. But, be this as it may, we hâve felt ourselves 
constrained, in the absence of any adjudications touching the 
proper interprétation of the mortgage clause in suit, to adopt the 
foregoing construction, in the belief that it is rendered necessary 
by the very spécifie language which the parties hâve seen fit to 
employ. 

It is suggested in the brief of counsel for the plaintifl in error, 
but the point was not pressed on the oral argument, that the first 
paragraph of the mortgage clause, which déclares, in effect, that the 
policy as to the mortgagee's interest shall not be invalidated by 
any act or neglect of the mortgagor, is not adéquate to préserve 
the Insurance, even on the mortgagee's interest, if the mortgagor 
intentionally destroys the insured property. It is claimed that 
such an act of the mortgagor would invalidate the Insurance held 
by the mortgagee. It is urged in compliance with this view that 
the circuit court also erred in refusing to admit évidence tending 
to show that Bertha Shaw intentionally set fire to the insured 
property. With référence to this contention, it is sufflcient to say 
that, in our opinion, the language of the mortgage clause is broad 
enough to protect the mortgagee's Insurance, and to prevent it 
from being invalidated even by such a willful act committed by 
the mortgagor. It is conceded by counsel that the mortgagee 
v.63F.no.7— 59 
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migrM recpTei* if theinsured propèrty had been destroyed by a fire 
intentionally kindlèdby a stranger to tbe contract, and we think 
tbat, in Tiew of the piortgàge clause which créâtes practically an 
indepeiident contract between thie mortgagee and the insurance 
corDpànyj the mortgagee is also protected against a willful act of 
that chacacter comntitted by.the mortgagor for which the mort- 
gagee "wneid no wise responsible. The last point urged by the 
plaiatiÉ lia error is not wéll tàken; but, for the error heretofore 
poilited:otit, the judgmènt of the cirtuit court is reversed, and the 
cause is remanded, with directions to award a new trial. 



Nbl^ANetal. v. (IJOLORADÔ CENT. CONSOL. MIN. CO. 
(Glrontt Court of Appeals, Blghtb Circuit October 8, 1894.) 

'■'/■^'';' '■''"'■ No.4jtè.'/ 

1. WRltOFiJÈRBOB—WHIiN l'ISS — JtJDGMENT VACATING AWAKD OP AbBITRA- 

TORS— BÎLt OF ExCEP-tlONS. 

A wrît 6f error wIU llfe to the fédéral courts to review a judgmènt 
setting ia«rtde an awarâ of arbitrator» made and returned pursuant to 
a ni!^ ,or .order of court; and a blll of exceptions may be employed to 
bring |î{P9n the record facts that were addueed in the trial court elther 
tb support gr overthpo^ exceptions to the award. 

2. SamB^Èxtènt of Rèvibw— Questions 6f Fact. 

Theappellate court wlU not, howevèr, weigh or examine testimony 
addujeed either to sustain or impep.ch the award, but wjll confine Its 
ruUngi^ to questions of law arising upon the facts showri; and henoe, 
to obtaln a review, the Ultimate faèts must be found, and reported in the 
bill of exceptions, and nïerely to report the testimony and affidavits con- 
sldered' below Is Inaufflcient 

8. Same— rBiLL OF Exceptions— Intbbpebtatioiî Theebof. 

An exception to an arbitrators' award chargea aa ground for vacating 
it that the arbitrators hàd been un^uly prejudiced and biased against thé 
défendant; b^ untrue statements madé to them by the plalntiffs' attorney. 
A bill ôf exceptions, containing the testimony offered in support of said 
exception, }n its conduding paragraph stated that the court sustained 
the exception to the award on the sole ground that an attempted revoca- 
tion of the submission by défendants was improper; that a communica- 
tion naiade by the plalritlfCs to thé arbitrators to the efCect that défend- 
ants îikd Chargea them with misconduct was improperly made; that the 
subséquent Investigation before the court touching the same matter was 
irregùlar and Improper; and that the taking of afildavits from the ar- 
bitratcJrà coùcernlng thelr conduct In office pending the hearlng was also 
impro'pet,— for ail of wMch the àWard was set aâide. Held, that it did 
not appëar frola the foregolng statements that the court Intended to 
déclare as a nlatter of law that the doing and saying of certain thlngs 
which Jt characterlzed , as improper had vitlated the award, without réf- 
érence to thè eff ëct of tliose acts and utterances Upon the mlnds of the 
arbitrators; and without' référence to thelr Influence upon the fainiess of 
the aWaajdi; ithat the statement in question was in the nature of a com- 
mentary on i certain évidence ofCered to sustata the exception; that the 
said st^tmé^ntin the bill of exceptions must be read in connection with 
thè eieojitiido to thè a\Vard which had been tried and detérmined; that 
the cburt^'èvldeiQtly Intended to sfty that the charge contalned in the 
exception to the award,: or the substance of it, had been proven; and 
that the bill of exceptions, t^en as a whole, slmply, disclosed a gênerai 
finding on an is^ue of .fapt,ralsed by the exception to the award, which 
findlng Could not be rCTlèwèd on a -Wrlt of error; that the only questions 
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of law présentée! by the bill of exceptions were— Plrst, whether the award 
was one which the court had power to vacate; and, second, whether the 
charge contained in the exception to the award, if true, was sufflcient 
to justify the court's action in vacating the award. 
4. AwABD 0» Âbbitrators— PowEK DP Court to Set Asïde— PKEjudick ahd 
Partialitt. 

An award made pursuant to a ruie of court may be set aside by the 
court when it is satisfled that by reason of a communibation made to 
the arbitrators, pending the arbitration, by one of the parties, a feeling 
of hostility to the opposite party bas been engendered, rendering one or 
more members of the board partial and prejudlced and hàs very likely 
afCected the falrness of the award. 

In Error to the Circuit Court of thé United States for the Dis- 
trict of Colorado. 

L. C. Rockwell, for plaintiffs in errer. 
Charles J. Hughes, Jr., for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case cornes to this court on a wrlt 
of error from the circuit court of the United States for the district 
of Colorado. The primary question for considération is whether the 
errors oomplained of can be revlewed by this court, and a décision 
of that question involves a statement somewhat in détail of the 
Tarions orders and proceedings which are disclosed by the record. 
An action of trespass was begun in the circuit court of the United 
States for the district of Colorado by James H. Nolan, Stephen W. 
Kearnçy, and Lewis Rockwell, the plaintiffs in error, against the 
Colorado Central Consolidated Mining Company, the défendant in 
error, to recover damages in the sum of |100,000 for entering into 
a mine, which was alleged to be the property of the plaintiffs, and 
for taking and remoAdng therefrom a large quantity of gold, silver, 
and lead bearing ore. An answer was flled to the complaint, 
setting up various défenses, which it is unnecessary to state, and to 
such answer a replication was ûled. Subsequently the parties to 
the suit filed a written agreement to submit the case to three arbitra- 
tors, and thereupon an order of court was made and entered of 
record, to the effect that the case be referred to Mike P. O'Donnell, 
Thomas Cornish, and Joseph W. Watson, "as arbitrators, • » • 
to détermine the facts and law in pursuance of the tenus, clauses, 
and conditions of said agreement to arbitrate, and to makè their 
award in writing to this court with ail convenient speed." The bill 
of exceptions discloses that, after the hearing before the arbitrators 
had been in progress for some time, the attorneys for the respective 
parties had a private interview with respect to a report, which had 
come to the knowledge of the défendant company, that two persons 
by the name of William A. Dufl and Frederick S. Johnson had been, 
and then were, improperly influencing the action of the arbitrators 
to the détriment of the défendant company. Some correspondence 
also passed betweën the attorneys of the respective parties on the 
same subject after their personal interview. This correspondence 
appears to hâve been privately shown to one of the arbitrators, Mr. 
Joseph W. Watson, who was a partner of William A. Duff, and 
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who was particularly aflected by the report that E(.uff and Johnson 
were exercising an improper influence over the board of arbitrators. 
At the same time that ithecQrrespondence was shown to Watson, 
certain oral statements àpi^ar to haye been made to him by the 
plàintifls' attomey, cohcerning the nature of the charges that had 
been made ïagainst him. On the hearing of the exceptions to 
the âWard, thè arbitràtor teëtifled, in substance, that he was told 
by the piaintiffs' attorney, at this interview, that the défendant 
compaây^ through its cpunsel, had alleged or charged that "some- 
thing was going on crooked in référence to the arbitration, and that 
Duff and Jphnson had bepn accused of bribing liim [Watson] and 
intèrferinè with his straiight action," etc. The plàintiffs' attorney, 
who made the communication in question to the arbitràtor, also 
admitted in his testimony that he knew when he itiade the communi- 
cation that it would naturally make the arbitlutôr unfriendly to 
the defeûdaijt, and that he did not care how onfriendly it made 
him. Immediately following thèse occurrences, the défendant Com- 
pany made aaa effort to revoke the arbitration agreemènt by serving 
a f ormaluotice of révocation upon thè several members of the board 
of arbitrators. ; At the same time the plaintiffls made a formai ap- 
plication to the circuit court for an investigation of the charge of 
miscondudt on the part of Messrs. Duff and Johnson with relation 
to the board of arbitrators. This latter application for an inves- 
tigation appears to hâve been supported by an affldavit of the plàin- 
tiffs' attomey, and also by afSdavits procured by him from two of 
the arbitrators, to wit, Messrs. Watson and O'Doûnell, which latter 
âffldavits tended to show that the charge of misconduct was ground- 
less. On the hearing of the application to investigate the aforesaid 
charges, the circuit court appears to hâve been made acquainted 
with the effort of the défendant to revoke the arbitration agree- 
inent, and to hâve entered upon an inquiry as to whether the agree- 
mènt of arbitration could be revoked; whereupon it entered the 
following order, to wit: 

"The court, belng sufflciently advlsed In the premises, doth raie and décide 
that such right [of reVo<!atlon] does not exist, and that the défendant'» 
atténipted revocation was of non-effect. The court doth décline to enter any 
order for an Investigation of the matters set forth In the said affidavlt, but 
does order and adjudge that sald arbitrators, to wit, Joseph W. Watson, 
S^ike P. O'Donnell, and Thomas Oornlsh, proceed with the hearing and 
investigation of the matter referred to them In this cause, In and by an 
èi-der entered In this action on the flf th day of December, A. D. 1892." 

Following the entry of the foregoing order, and before any pro- 
ceedings were taken by the arbitrators, the défendant company 
filed a formai motion in the circuit court to vaçate and set aside 
the order refermng the cause to a board of arbitrators, which motion 
was forthwit^ denied by the circuit court. With référence to the 
grounds of t^e last-mentioned motion, it is sufficient for the présent 
purposes to say that the défendant aileged — First, that the agree- 
mènt of arbitration had been legally revoked; second, that Arbi- 
tràtor Mike O'Donnell was prejudiced and biased against the de- 
fendant at the time of his appointnient, and that such fact was un- 
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known to the défendant at tlie date of his appointment; third, that 
the board of arbitrators, and particularly said Watson, had been 
greatly prejudiced and biased against the défendant by a statement 
which bad been communicated to him and to the board by the plain- 
tiffs' attomey, pending the arbitration, which statement was, in 
efiEect, that the défendant had directly charged that William A. 
Duff had bribed one of the arbitrators, to wit, Joseph W. Watson. 
Shortly after the foregoing proceedings, the arbitrators filed their 
award in the circuit court, wherein they recommended the entry 
of a judgment against the défendant in the sum of $72,549.30. It 
should be noted in this connection that the agreement of arbitration 
provided, in substance, that the ândings of the arbitrators upon 
questions of fact should be deemed conclusive, but that the court to 
whom the award was retumed might review the conclusions of the 
board on matters of law. In conformity with the agreement of ar- 
bitration, the award of the arbitrators contained in separate para- 
graphs a report of their ândings upon questions of fact and their 
conclusions upon matters of law. To the aforesaid award the de- 
fendant filed numerous objections and exceptions. It is unneCes- 
sary to state the nature of said exceptions further than to say that, 
among other things, the défendant alleged that the award ought to 
be set aside for that, pending the arbitration, Joseph W. Watson, 
one of the arbitrators, had been prejudiced and biased against the 
défendant by an untrue statement madje by the plaintiffs' attomey 
to said Watson and to the other arbitrators, which statement was, 
in effect, that the défendant had openly charged that said Watson 
had been bribed by one William A. Dufl; furthermore, that the 
award was the resuit of préjudice and passion on the part of said 
Watson and O'Donnell, which had been induced by the untrue 
statement aforesaid made by the plaintiifs' attomey to said board 
of arbitrators with référence to the charge of bribery. The cir- 
cuit court thereafter sent the exceptions to a master to take and 
report the testimony in support of that portion of the exceptions 
which alleged that the arbitrators had become biased and prejudiced 
against the défendant by the untrue statements made and com- 
municated to them by the plaintiflfs' attomey, and a large amount 
of testimony was taken on this subject, which has been incorporated 
into the record. The bill of exceptions, from which we hâve ex- 
tracted ail of the foregoing facts, concludes with the f oUowing state- 
ment, to wit: 

"Upon the coming In of the report of the master, objections and exceptions 
of the défendant to the award were heard and sustained by the court, on 
the sole ground that the attempted revocation by défendant of the sub- 
mlsslon on January 5, 1893, was improper, and that the communication to 
the arbitrators on January 5, 1893, by one of the plaintlfCs and their counsel, 
as to charges of mlsconduct on the part of the arbitrators, was improperly 
made, and that the subséquent investigation in court touching the same 
matter was also Irregular and Improper; that taking affldavits from the 
arbitrators conceming their conduct In oiHce pending the hearing was also 
improper,— for ail of which the award should be vacated and set aside; and 
this was accordingly done; to which ruling of the court, plaintiffs, by their 
counsel, then and there excepted. That the court, at the time thèse objec- 
tions and exceptions were sustained, dismlssed plaintiffs' action." 
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îj.JloliiiiseJ for the défendant in error concèdes that j^o^niucli of the 
iOPegoing order as directed a.di^missal pf tte plainliffs' action was 
errpnepip, pjjd he also cong^ntp that the judgiaent pf dismissal may 
bf çevepeed^ ^d the ca^ , reinflflded f pr. f urther prpceedings. He 
cpnt^nà%itipweTer, that the action of the circuit court in vacating the 
award; was a proper order pp the case made by the évidence, or, if 
it was nota proper order, that the court's action in that behaJf was 
discretip^iary, and that it capnot be reviewed by this court. In 
thîs ,respe<ït it is sajd that ,t;|ie action of the trial court was tanta- 
mounttptgrwting a new t^^ for niisbehavior pf liie jury, and the 
rule of praetice is involçedi that error ca^inot be; g^igned either for 
granting or denying a mptipn fpr a new trial. , On the other haud, 
counsçl fpr t±ie plaintifls is npi content, with a^ prder reversing the 
jadgment of disniissal. His contention is that tlie record discloses 
a clear èrror <>f law in that part; of the ordçr iwhich vacated the 
award, fltfe a!ccordingly in&ists that the judgpient of this cpurt 
shonld annûl thîit order, ^s ■«yell as the judgment dismissing the suit, 
and that It should rerestabJish the award. 

lTndoubjte(ily, the doctrine is well estabMshed ip the fédéral courts 
that the gr^^pting of a motion for a new trial for any of the causes 
usually assigned ip suchpiotipns i8,purely disçretionary, and that 
an order p,f that nature isnot reviewable on writ of error. Pree- 
bprn y. Smith, 3 Wall. 16Q, 176; Insurance Go. v. Barton, 13 Wall. 
603; Baflispad Co. v. Howard, 4 U. S. App. 202, 1 C. 0. A. 229, and 
49 Fed.,2Ô!6, and cases thère cited.,. But we a,re pot prepared to 
adpiit tl^^t au prder vacating an award on account of the préjudice 
or misljeh^ivior of ap arbitrator is ip ail respects analogous to an 
order grsinttng a new tria|; nor is it necessary in the présent case 
to décide, and we do not décide, whether, in view of the charges 
preferred against one of the parties tp, the suit and the arbitrators, 
it rested in the soupd discrétion of the circuit court to vacate the 
award the same as if it had been the verdict of a jury. As this 
case was npi^ tried before â jury, accordipg to the cpurse of the com- 
mon law;, ppr before the court on awritten stipplation waiving a 
jury, purspant to section 649 of the Eevised Statutes, we at first 
entertained spme doubt whether thc; ease could be reviewed hère 
on a wri|;,pf error, and particularly whether a Mil of exceptions 
could propprly be employed to bring upon the record afQdavits and 
other testimppy taJien before a master, which was taken merelj to 
aid the trial court in passing upon an exception to an award. Thèse 
doubts wepp.ipduced by the remarks of Mr. Chief Justice Waite 
in Boogliçf';^^ Insurance Co., 103 U. S, 95, and by the décision in 
Campbell t. Boyreâu, 21 How. 223. lîie practice, however, of al- 
lowing a irrit'Of error to review a judgment foupded upon an award 
of arbitra;t(;ij^> jwiiîch has been ma,dé and retuméd pnrsuant to a 
rule or prd^Çilpf court, seëms to hâve b^en approved in the follow- 
ing cases:' $ti<Qrnton v. Garson, 7 Cranch 597; Canal Co. v. Swann, 
5 Hove. 88, 86; Eailroad Co. v. Myers, 18 How. 246, 251, 252; and 
Heckers f, Fouler, 2 Wall. 123. We Jpust accept thèse authori- 
ties as fpruiisliing a sufflcient précèdent tp support the writ of error 
in the case at bar. The case of Railroad Co. v. Myers, 18 How. 
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251, 252, is also a direct authority in support of the further propo- 
sition that a bill of exceptions may be employed to bring upon the 
record facts that were adduced in the trisù court either to support 
or overthrow exceptions taken to an arbitrator's award. But, while 
the law is as last stated, it must not be inferred that it is any part 
of the duty of a fédéral appellate court to weigh or examine testi- 
mony that is offered either to sustain or impeach an award, or to sus- 
tain a motion of any other character that may hâve been made dur- 
ing the progress of a case. It is no more the duty of an appellate 
court to settle disputed questions of fact arising on the hearing of 
exceptions to an award than it is to settle questions of fact when 
they arise on an ordinary trial either before a co'urt or a jury. 
It is the province of this court to décide questions of law only wheni 
they are fairly presented by the record; and, to raise an issue of law 
founded upon matter of fact, the ultimate conclusion of fact on which 
the question of law arises must be found and stated in the bill of 
exceptions. It will not do to merely report the testimony, or 
even the substance of the testimony, from which the ultimate fact 
must b€ deduced. In the case of Railroad Co. v. Myers, supra, Mr. 
Justice Campbell, while holding that a bill of exceptions could be 
used to bring facts upon the record to sustain exceptions to an 
award, was very caref ul to say : 

"But, to présent a question to this court, tlie subordinate tribunal must 
ascertaln the facts upon which the judgment or order excepted to is founded; 
for this court cannot détermine the weight or effect of évidence, nor décide 
mixed questions of law and fact." 

See, also, the remarks made to the same effect in Burr v. D.es 
Moines Co., 1 Wall. 99, 102. 

Premising this much, we tum to consider whether the bill of ex- 
ceptions in the case at bar ânds or reports any fact, or state of facts, 
or contains any déclaration of law, which will enable us to say that 
the circuit court erred in vacating the award. As we hâve before 
remarked, it contains certain aifidavits and the testimony of several 
witnesses, which appear to hâve been considered by the trial court 
when the exceptions to the award were heard and determined; 
but we flnd nothing in the bill that is tantamount to a spécial find- 
ing of ultimate facts, such as will sufftce to raise a question of law 
for our détermination. It is true that the bill of exceptions con- 
cludes with a statement, above quoted, which shows that the cir- 
cuit court based its action in vacating the award on the testimony 
that was offered in support of those objections to the award, which 
alleged that the arbitrators had been unduly prejudiced against 
the défendant by untrue statements communicated to them as to 
charges of corruption that had been made by the défendant Com- 
pany. It is also true that the concluding paragraph of the bill 
shows that the trial court considered that certain things which 
had been done and said were improper, but we are forced to regard 
thèse lattçr statements as being in the nature of a commentary 
on certain évidence that had been offered to sustain the exceptions. 
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It âoes not appear, we think, ttat the court intended to déclare, 
as.i§ matter of law, that the doing op saying of certain things, which 
itçj^acterized as improper, had Yitiated the award, without regard 
tOi th^ effeet of those acts and utterances upon the minds of the ar- 
bitrs^tpî^ and without référence to their influence upon the character 
and feirpess of the award. The concluding part of the bill must 
be read in connection with the exceptions which had been tried and 
detennined. It is certainly a reasonable presumption that the trial 
court intended to njake a finding which was responsive to the 
issues. Now, the charge containedî in the exceptions on which the 
court based its action was in,sub|tajace, as heretofore stated, that 
the arbitrators had be^ biased and prejudiced against the défend- 
ant by untrue statements made to them pending the arbitration by 
the plaintiffs' attomey, and that the award was induced by such 
préjudice, or at least that the statements made had affected the re- 
suit. The court evidentjy intendqd to say that this charge, or the 
substance of it, had been proven, and that, for that reason, the 
exceptions had been susta,ined and the award vacated. In short, 
we think that the bill of exceptions discloses no more than a 
gênerai finding on questions of fact raised by the exceptions, and 
we must accept that fii^ding as conclusive. There can be no doubt, 
we think, that there was évidence before the court tending to sup- 
port the court's conclusion on the aforesaid issue, and it is not our 
province to décide as to the weight that should hâve been given to 
such testimony. It resnlts from the foregoing view of the case, 
which we hâve felt constrained to take, that the only questions 
arising upon this record for our considération are — First, whether 
thé circuit court had power to vacate the award; and, second, 
whether the exceptions to the award stated facts which were sufli- 
cient, if true, to justif y the court's action. We do not understand 
that the plaintiffs in error hâve contended that either of thèse 
questions should be decided in the négative. It is clear, we think, 
that, inasmuch as the award was made pursuant to a rule of 
court, the court had power to vacate it, on motion, for cause shown; 
and with respect to the other question we think it is quite clear that 
the exceptions contained a statement of sufiicient grounds to warrant 
the court's action ; that is to say, we think that an award may be set 
aside where the trial court is satisûed that by reason of a communi- 
cation made to one or more of the arbitrators, pending the arbitra- 
tion, by one of the parties to the controversy, a feeling of hos- 
tility to the opposite party has been engendered, which bas ren- 
dered one or more members of the board partial and prejudiced, 
and has very likely affected the faimess of the award. Such was 
the nature of the charge contained in the présent exceptions to the 
report, which the court has sustained, upon the ground, no doubt, 
that it was well founded in point of fact. In support of the latter 
proposition, we refer to Strong v. Strong, 9 Cush. 560; Tomlin 
V. Cox, 19 N. J. Law, 76; Cleland v. Hedly, 5 R. I. 163; Fox v. 
Hazelton, 10 Pick. 275; Morse, Arb. pp. 106-108, 533, 534., 
The order of the circuit court vacating the award will not be 
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disturbed, but the judgment dismissing the plaintiffs' suit is re- 
versed, without the allowance of costs to either party, and the 
cause is remanded to the circuit court for further proceedings not 
ineonsistent with this opinion. 



. CONDIT et al. v. BERGMEIER et al. 

(Circuit Court, D. Minnesota, December 26, 1S91.) 

CoNTRACT— Nitdum: Paotum. 

A contract relatlng to an agency for the sale of bocks liM not to be 
nudum pactum. 

This was an action by Condit & Co. agatnst Bergmeier & Co. to re- 
cover for breach of a contract. 

J. B. & E. P. Sanborn, for plaintiffs. 

Warner, Kichardson & Lawrence, for défendants. . 

NELSON, District Judge. It is claimed that the complaint does 
not state facts suflQcient to constitute a cause of action, and that 
the contract set forth therein is void, for want of considération and 
lack of mutuality. The contract is designated "Canrassing Agree- 
ment and Bond." The défendants F. W. B. & Co., in the agreement, 
recite that they accept the agency from plaintiffs, Condit & Co., for 
the sale by subscription of a certain book to be published by Serib- 
ner's Sons, and the tenns of the agency are stated therein. The 
plaintiffs allège also that they formed the ageocy, and appointed the 
défendants P. W. B. & Co. their exclusive agents for the territorj- 
mentioned in the contract for procuring a sale of the book by sub- 
scription under the terms thereof, and allège performance on their 
part. The défendants agreed to take not less than 4,200 copies, and 
make réquisition and remit for the same at a flxed price bef ore June 
28, 1891; and the plaintiffs consented to allow them 42^ per cent, as 
a commission. In case of a breach on the part of the défendants, 
liquidated damages were to be paid. The plaintiffs allège that the 
défendants failed to make réquisition and remit under the terms 
of the contract, and that 3,048 copies of the work were not taken, 
and allège a breach for that and other reasons. The other défend- 
ants in the suit guarantied the faithful performance of the contract 
by F. W. B. & Co., and the punctual payment of the sums that 
should become due thereon. We think, on examination of the con- 
tract, that the point made that it is a nudum pactum is not well 
taken, and that the complaint sufQciently sets forth a breach of the 
same. 
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CAPITAL BANK OF ST. PAUL v. SGHébL DIST. NO. 26, BÀRNES OOUN- 

,:.,,, ' Tï. ,; 

(Circuit Court of Appeals, Elghth Circuit October 15, 1884.) 

No. 449. 

Fedekai. Courts— Followins State Décisions— CoNSTEtrcTiOîî or Territok- 

lAL STATtTTB BY STATE GOTTBT, 

A décision of the suprême court of a state construlng a statute of the 
territory from whlch the state wasiormed (Laws Dak. 1879, c. 14), on 
the question of the amount of iudebtedness whkh a school board might 
cqnlract for the érection and furnlsjiing of a schoolhoùae, even if not 
absoiutely blndlng upon the fédéral ëourts wlthin the state, should be 
foHowed by them, unless Imperative reasons exist for disregarding It. 

In lËrror to the Circuit Court oî tlie United States for the Dis- 
trict of North Dakota. 

Action by the Capital Bank of St Paul, Minn., against school 
district No. 26, Barflés eounty, N. D. Judgment for défendant, 
and plaintifE brings error. Afflrnjed. 

"\Villiani M. Jones (I^aniel V. ëamuels and W. Irvîng Culver, on 
the brief),Éor plaii^tlffi io error, . 

George, K Andrus, for défendant in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Gircuit Judge. This is a, suit which was brought by 
thé plaihtifl in error, the Capital Bank of St. Paul, Minn., against 
the défendant in error^ school district No* 26, Barnes county, N. D., 
to j^ecoTer' *he amount due on nineischool warrants^ which were al- 
leged 'to hâve been duly executed aad delivered by sàid school dis- 
trict in the month of December, 1881, for the building of a school 
house. Ihe school district pleaded, in substance, and by way of 
défense ixn the action, that the warrants were fraudulently issued 
and put in circulation by certain persons who pretended to be offlcers 
of said sChool district, but who were not such in point of fact; 
second, that the warrants in suit were barred by the statute of 
limitations of the state ofNorth Dakota; and, third, that the war- 
rants were void when issued, becanse each of them amounted to 
more thah, 1 per cent of the taxable Talue of ail the property in 
said school district for the y ear 1881; also, because the inhabitants 
of said district had never authorized the school board to build a 
school heuse at any meeting of the inhabitants called for that pur- 
pose, and because the inhabitajits of the district hfid ijiever selected 
a site f £» a schôolhouse. The case was tried to a Jury, and at the 
conclusion of the plaintiff's évidence the court directed a verdict for 
the défendant, which was accordingly returned. 

The facts disclosed by the record, on which the circuit court 
appears to hâve predicated its action in directing a verdict for the 
défendant, are substantially as foUows: On the 29th day of Novem- 
ber, 1881, the superintendent of schools for the county of Barnes, 
in the then territory of Dakota, formed a new school district, con- 
sisting of township 139 N., of range 59 W., and township 139 



CAPITAL BANK V. SCHOOL OBT. NO. 26. 939 

K, of range 60 W., to be known aa "School District Numbep 
Twenty-Six, Barnes County." At tlie same time lie directed five 
notices to be posted, calling a first district meeting of the inhabi- 
tants of the district to be held on the 17th day of December, 1881. 
The record does not show what was done thereafter by the in- 
habitants of the district in the way of further organizing the dis- 
trict, and electing offleers thereof; but it does show that on the 
21st of December, 1881, eight of the warrants now sued upon were 
executed and delivered. They were each in the foUowing form: 

"No. , Territory of Dakota. 

"Sauborn, Dec' 21st, ^881. 
"Treasiu-er of School District No. 26 of Bames County; 

"Pay to J. W. Shannon, or bearer, flve hundred dollars, eut of any moneys 
in tbe district treasury belonging to the contingent fund not otherwise 
approprlated, for building school house. 

"C. P. Werth, District Clerk. 
"$500.00. Jacob Werth, Director." 

One other warrant in the sum of |500, which was aiso sued upon, 
appears to hâve been drawn as early as December 3, 1881, before 
the district was formed. Evidence was offered at the trial tending 
to show that the aforesaid warrants, amounting altogether to 
^4,013.70, were delivered to J. W. Shannon, the payée therein named, 
for building and fumishing a school house for said district, which 
he had agreed to erect and fumish, under a contract made with the 
school board of the district, for the sum of |4,000 in school war- 
rants. There was évidence further tending to show that after the 
delivery of the aforesaid warrants, and some time during the early 
part of the year 1882, Shannon, the payée, had caused a school 
house to be erected and furnished, which was worth at the time in 
cash about $1,600. It was also shown that the wan*ants had been 
duly sold and assigned to the Capital Bank of St. Paul, Minn., before 
the commencement of the action. In the course of the trial it was 
admitted that the assessed valuation of ail the real and personal 
property situated in said school district No. 26, for the year 1881, 
was 12.5,035, and that the highest valuation placed upon said prop- 
erty for the purpose of taxation during the period of flve years 
thereafter was |30,540. The foregoing are substantially ail of the 
material facts proven at the trial in the circuit court, on which the 
plaintift's right to recover on the warrants theû depended, and now 
dépends. 

From what has been said it will be seen that the warrants in ques- 
tion were issued when the présent state of North Dakota formed a 
part of the territory of Dakota. The validity of the warrants must 
therefore be tested by an act of the territorial législature entitled 
"An act to establish a public school law for Dakota territory," which 
was approved on February 22, 1879, and was in force on the 2l8t 
of December, 1881, and for some years thereafter. Laws Dak. 
1879, c. 14, §§ 16, 25, 29, 39, 56, 57. The suprême court of North 
Dakota bas recently construed the varions provisions of this act 
relating to the sélection of school-house sites, the building of school 
bouses, and the issuance of warrants therefor, in a suit which was 
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broôght by this plaîntifl. Capital Bank ôf St. Paul t. School Dist. 
No.i53, 1 N. D. 479, 48 N. W. 363. That suit, like the one in hand, 
was fbunded on school warrants that had been issued by the district, 
under the territorial law aforesaid, to pay for the érection and fur- 
nishing of a school house. The question arose in that case, as in 
the case at bar, to what estent the school board of a rural school 
district might contract an indebtedness for the érection and fur- 
nishing of a school house by issuing school warrants for that pur- 
pose; and it was held, in an elaborate Opinion, that the amount of 
such indebtedness could not exceed the amount of the funds in the 
hands- of the school board, or subject to collection, for the purpose 
of building a school house, and the amount that could be realized 
from the maximum tax which could be levied by the inhabitants of 
the district, for the current year, for the i>urpase of building a 
school house. Section 29 of the territorial law above cited providé., 
that: 

"The Inhabitants qualifled to vote at a school district meeting, lawfully 
asséinbled, shall hâve power: * • * (5) To vote a tax anniially not ex- 
ceedlng one per cent on the taxable property In the district, as the meeting 
3haU deem sufflcient, to purchase or lease à site, and to bulld, hlre or pur- 
chase a school house, and to keep the same in repair." 

Section 56 of the same act provides that: 

"The district board shall purchase or leasô such site for à school house 
as shall hâve been deslgnatied by the voters at a district meeting in the 
corporate nàme thereof, and shall build, hlre or purchase such school house 
as the voters in a district meeting shall hâve agreed upon, out of the funds 
provided for that purpose; • ♦ •." 

Oommenting on thèse sections of the act, the suprême court of 
North Dakota said: 

"The manifest purpose of this législation Is to prevent the district, unless 
bonds are issued under chapter 24 of the iaws of 18S1, from either mort- 
gaglng the future resources, or increaslng beyond one per cent, of the 
assessed valuation the présent burden of the inhabltants of the district. 
The Inhabitànts, In meeting lawfully assembled, sélect a site, direct the build- 
ing of the school house, and levy a one per cent tax to pay for the same. 
It Is out of the funds provided for that purpose that the board is to bulld 
and pay for the house. The funds provided for that purpose are those on 
h^nd, or subject to collection for that piu-pose, and, in addition, the amount 
which can be raised by the levy of a tax not exceedlng one per cent of 
tlie assessed valuation of the district; and the tax must be levied before 
It cîaii be sald that the funds are provided. The inhabitants cannot in any 
one year levy this maximum tax for any number of years In advance. No 
fup<jâ can be deemed as provided for that purpose whlch the district bas 
not then on hand for that purpose, or subject to collection, or which It has 
nôt levied a tax to raise." 

:J^ that case the contract for the érection of the school building, 
and the warrants issued in complianee therewith, were held void, 
becanse the contract price for the érection of the school house was 
largely in excess of the fonds on hand and subject to collection, and 
thia aOîount that could. be raised by the maximum tax for-the current 
year. In the case at bar the ,contï?aet price for the erectioû of the 
Bthoôl building amountedto aboutione-sixth of the gross vaiue of 
ail of the property in the districtj real and personal, as valued for 
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taxation for the year 1881; and the maximum tax wMch the dis- 
trict could levy for that year, for the purpose of erecting a scliool 
house, was scarcely adéquate to pay one-half of thie annual interest 
on tbe warrants that were îssued to the contractor. It follows 
that the warrants were utterly void, for want of power in the school 
board to exécute the building contract and to draw the warrants, 
if we follow the construction of the statute under which they were 
issued, that bas been adopted by the suprême court of the state of 
North Daliota, and that had previously been adopted by the suprême 
court of the territory of Dakota in the case of Farmers' & Merchants' 
Nat. Bank v. School Dist. No. 53, 42 N. W. 767. It is strenuou^ly 
urged, however, that this court is not bound by the décision of tfae 
state suprême court construing the act aforesaid, because it was a 
territorial statute, and not a law enacted by the législature of the 
state of North Dakota subséquent to its admission into the Union. 
We shall not stop to inquire at the présent time whether the dé- 
cision of the state court construing a law of the territory out of 
which the state had been carved should be given the same force apd 
efEect as a décision of that court construing an act of the législa- 
ture of the state. We conceive that the présent case does Qot 
r«quire us to express an opinion on that novel proposition. It is 
sufflcient to say at this time that it is highly important to the due 
administration of justice that courts exercising a concurrent juris- 
diction over the same people and territory should, so far as possible, 
adopt the same construction of local laws. The many evil results 
that would surely follow if we should disregard the deliberate 
judgment of the suprême court of North Dakota construing the 
school laws of the territory of Dakota, under which the great 
majority of the school districts of that state hâve doubtless been 
organized, and under which they hâve acted for a period of years, 
are so apparent that we need not stop to describe them, or at- 
tempt to enumerate them. It is obvious, we think, that, without 
référence to the question whether the décision of the state court is 
absolutely binding upon us, we ought to follow it, unless imperative 
reasons exist for disregarding it, and no such reasons are disclosed 
by the présent record. The warrants upon which the suit at bar 
is founded are not negotiable instruments in the sensé of the law 
merchant. Board Com'rs of Hamilton Co. v. Sherwood (decided at 
the présent term) 64 Fed. 103. They were not purchased by the 
présent plaintiff because of any local décisions which had previously 
upheld their validity, and given them a currency in the market, on 
the faith of which the purchaser relied when he made the purchase. 
Neither is the case one in which the fédéral circuit court was called 
upon to construe a statute of the state or territory before 
its meaning had been authoritatively declared by the courts 
of the state, for the record before us shows that the présent action 
was commenced in the circuit court of the United States for the 
district of North Dakota nearly two years after the statute in 
question had received a deflnite construction by the suprême court 
of the state in a suit brought by this plaintiff, the Capital Bank of 
St Paul, Itfinn., against another school district, in the courts of that 
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st|çte..rf}tT|ij4!ep thèse circumstancesj it is manifest that one object 
f(M<>h ttiôiilftîfltiff ïiad in view in bringing the présent action — 
an^-gQiîRlliJftll was adniitted |9,t,the bar-^was to oljtain a review 
of a !p?eYiou% décision of the suprême court of the state, and, if 
possibleiiia différent constructî<?n pf a Ipcal statute. Moreover, the 
cGUfttreel^oftj^ftlae territorial, actpf February 32, 1879, which was 
adopte<iiteilHie suprême couiii; of the state, is in itself a reasonable 
constiïictifli. I The décision ,ofth;e suprême court of North Dakota, 
conetpiiliigijttie act, rests upon considérations of pufclic policy whieh 
arebiighlîipersuasiTe, if not çonvji^cing; aiid any court might well 
hésitât© ibefoiie it overruled the décision in question, and the dé- 
cision, iof-ithig suprême couiJt of the territory as well, even if it felt 
itself atîfuH liberty to do so. :; 

The ■çieswia which ^ve hâve alçeady expressed render it unnecessary 
to décide isvhether, as is forqibïy contended by the défendant, the 
plaintiffsc^use of action was bajrre^ by t^e statute of limitations of 
the state of North Dakota^ aad no opinion will be expressed upon 
that ptânt. î iWe think that ^e circuit qqurt acted properly in fol- 
lowing;thii9 décision of the 8ï\preme courtriQf the state in the case 
hepetofoWJ cited, and, so holding, the judgment of the circuit court is 
hereby aiffirotedi ^ . , 

(OlEcnlt <3ourt of Appeal^ Seveptlli Circuit October 1, 1894.) 

' ',",!,:'"■'■', ''"■'; ■'..'"''"Np. m '' " ' '■-'■ 

1. NB6Li|aB^q%-]G)BeTaucTi0N of, P4SS|agb;wa.t. ; 

,On,e wip ijiè^Ilgèntly placés pbstructlon^ Iri the hall of a iJuiiaing la 
llkbléiq'Uil' employé of a ténàût of the bilttdi"ng Whô 'Is^lnjured thereby, 
since sueH WWtructirtn con^tltiltesa breaeh*iof the daty bf the owner to 
ke«p sncK hallway open to the use of aïoilenants. ,; 

2. BAMBî^ÇOStlî'BtTTOKlr NEGtISS;«0ll-i-QUESTIOI*;ï'0K JçBy* . , 

A boy, while walklng slowly thi-ough ait milighted hall, In the dark, 

stumbled oVer an.obstructiiîi.. Mûd waa lûjured. He côîild not see the 

obstrùctioh/but hé'knew It -wai'thëré, ahd"Jlie tried td èoaroTind It, but 

mlseaiculated the i distance. /feWithat the question, of cohtributory negli- 

. : gence îtvasfOr the jury. ,! >i ; ; ;, ;: 

8. SaMjB— RbMOKE AND PROXIitA.I'fllOACBB— lîTJJIBT TO Dl8E/lSED pEHBON. 

Whé:e ajperson, at tbe lime of recelvlhg a personal Injury, bas microbes 
In tïls ëystfiHi, which àgîgràvate the injilry, that fàct does not relieve 
froih responsiblllty the petiébnwhose négligence caused the injury, where 
It does- înbt ;appear that ttœ- microbes would hâve dOne harm by them- 
selye?.,,,;' '.:>;. ■•/"., ■,',■'■ 

In Érrôr to the Circuit^ Cdi^rt of the tFnited States for the Eastem 
District df Wisëonsin. ' 

Aciiionïiy Frank Lippett.against the Ofane Elevator Company 
fotïiersonal injuries. PlâintlfE obtaîiied judgnjênt Défendant 
1itîngs,,,err6r.''' ', ';,; '"i'''''''' ^,'' '' ' ', ;,, Jr"'' ' • / ' , '' 

j .tfhlp w.âs an action cpmmençèâ .in a stal!e court, an^ retnoved thèaée into 
tne cbtirt beloV. ^hé ^êifèipaarif ih ett*r,"thr(>ugh bis gutodlan ad litem, 
bWùght Sùitàgainst ISiè paÉl>tiff lu error tô »coVer damage for Personal 
Injuries .allège^ to hâve been causèd by its ijegMgJente. Th0 défendant in 
ejTor.iwho was. 15 ye^rs pfj pjge, w^s at tlje tiw^.of his Injnry, S^tei^b^r 12, 
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1891, employed as a check boy In the ofBce of the Western Union Telegraph 
Company, which was located In room 6 on the basement or ground floor 
of t^e Chamber of Commei-ce building, In Mîlwaukee, Wis. The office ha» 
two entrances or exits,— oae opening from and upon the public sidewalk 
along Mlchlgan street, and belng the only entrance and exit of customers 
of the Western Union ïelegraph Company; and the other opening from and 
into the main or central hall, located ou the basement or ground floor of 
said building, and being the only mode or way of ingress and egress into 
and from sald office for the servants and employés of said Western Union 
Telegraph Company. The basement or ground floor of the Chamber of 
Commerce building is occupied by varions offices and rooms used for busi- 
ness purposes, opening Into said main or central hall, and from which a 
stairway ascends to the upper floors of said building. The hall is of the 
width of about 20 feet, and had been for a long time used as a common 
thoroughfare for ail persons employed in said offices and rooms, and for ail 
persons having occasion to call upon them. It was the only passageway or 
thoroughfare by which any employés or seiTants of the Western Union Tele- 
graph Company, or those calling upon them, could enter or leave the office aud 
operating room of said telegraph company. The varlous offices and rooms 
on the basement or ground floor of the Chamber of Commerce building are 
occupied by tenants of the owner of the building. Prier to the Ist day of 
September, 1891, the plalntlŒ in error had entered Into a contract with thS 
owner of the Chamber of Commerce building to take down and remove the 
old elevator, and put up a new one in its place. The materials composiug 
the old elevator, by the terms of the contract, became the propearty/of the 
plalntltf in error. Some two weeks prlor to the injury complalned of, the 
plalntlfC In error had taken down the old elevator, and placed the materials 
composing it In the main or central hall. Thèse materials, consisting of tim- 
ber, iron, and machinery, were placed on the side of the hall adjoining the 
room occupied by the telegraph company, about 5 or 6 feet from the door- 
way leading into the telegraph office, and extending theace. In the direction 
of the exit from said hall, a distance of about 18 or 20 feet, and extending out ' 
into the hall from 4 to 6 feet, and they were heaped up from 18 inches to 3 
or 4 feet in height It Is- not shown whether thèse materials were placed in 
the hall with the previous consent of the owner of the building or not, but 
they remalned there for such a length of time before the injury happened 
that he would be chargeable with knowledge of their: présence Ûiere. This 
mass of materials was left in the hall without any guard rail around it, and 
wlthout any light or waming of any kind being provided by the plaintiff 
In error, aslde from any light which may hâve been kept there at times 
by the owner of the building. 

The défendant In error was the only wltness testifying touching the cir- 
cumstances connected with this Injury. He testified that he had been at 
work in the Western Union Telegraph office for about 2 years before the 
time of the accident, and was 15 years of âge. He went to work at the usual 
time, 5 o'clock and 30 minutes, p. m. of September llth, and left work at 1 
o'clock a. m. of September 12th. He further testifled as foUows: "I took 
my hat, and went out into the hall. I thought I had gone far enough to 
avoid the articles lying around the hall. Then I started walklng down the 
hall slowly, until I came to the Board of Trade window. I tripped and 
fell, and struck my shoulder on some Iron material lying around there. Then 
I got up and walked out; went home, and my mother put some Uniment 
on my shoulder, and ail along to the elbow. • » * i went to work the 
next day at 5:30 p. m. I worked about an hour, and then I could npt stand 
it any longer, and asked to be excused. I remember when the new elevator 
was put in the Chamber o€ Commerce building. It was two weeks or more 
before the 12th of September, 1891. * ♦ * The office of the Western Union 
Telegraph Company is on the west side of the building, extending from the 
front to the rear on the ground floor. At the time I fell, there was only one 
door by which I could go into the operating room, and that was at the end 
of the corridor. • • • On the evening of the llth of September, I went 
into the Ohamb^: of Commerce building by the alley entrance. I walked 
■ea^t, and then turned and walked south, up to the door of the operating 
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*oom. There were plaùkSy cables, and Jron materials lylng on the west 
slde ot the walnseoting, ' and extending at the fartheat point about flve ckp 
six feet f rom the wainscotingj tocards the center of the corridor. • * • . The 
corridor had been piled upthis way for two weelis or more. When I came 
ont at one o'eloek in the moroing^ there was no light at ail in thé corridor. 
I could not see anything. ! I knew the rubbish was there, and I thought 
I went far enough away frbm it, so as not to be caught on It I trled to 
get away from it. I went flve feet from the door, towards the east; then I 
waJked nearly down to the turn, and was golng to go eut to the alley entrance. 
Before I got there I fell, right near to the Board of ïrade window. I walked 
slow bécause I knew thèse things were lylng around. So I tried to be care- 
ful. There Were no red lanterns, or any klnd of a light. The gas jet in the 
hall was not lighted. The gas jet was about four feet from the wall above. 
I could not reach up to the gas jet" Upon cross-examination he further 
testifled: "So far as I know* the pile was Just the same when I went out as 
when I went In. 1 cannot tôU whether it had been touched for some days 
or not It was about the same. There is usuaJly one gas jet burning when 
I corne out at one o'clock. The one at the crossing of the T. ♦ * • I do 
aot reinember whether theré was a light there or not Friday night, when I 
went in. • • • The light iû the hall waa usually lighted, but I often saw 
it out, too. I dont know who put it out. I never saw them put it out. When 
the light is burning, I can see the materlal." In addition to the testimony of 
the défendant in error with respect to the lighting bf the hall, a number of 
other witnesses testiiied on that subject Some of them testifled that the 
hall UBually had a light burning at 5:30 p. m., but generally it was not lighted 
at 1 o'clock' a. m. Others testifled that a light was kept burning in the hall 
ail night, and if, by accident, the light went out, it was rellghted by the 
watchman of the building. As to tbe character bf his Injuries, he testifled 
that he fell, and struck his shoulder upon some iron. He got up, and walked 
home. He f elt some pain In- bis arm, below the shoulder. It was swollen 
the next day, but he returned to work, and after worklng about an hour he 
Went home, ând went to bed; About four days after a doctor was called. 
His arm was tlien badly SWbllen. After treatment by two or three différent 
physicians, he went to the hospital, November 19tii, where he was operated 
ott by a surgeon. He was Ih bed at the hospital about a month, and had to 
' csçrtjf his arm in a sling uhtll ttfter Cbristmas. About a week before leavlng 
thé hospital, a pièce bf dls^sed bone was taken out of his arm. It gradually 
bealed up. His arm has often palned hlm sinoe he left the hospital. It 
pains him most when he hâs taken cold. He cannot bear his welght on the 
arn». He bas a pretty good arm, consldering the injury amd the amount of 
destruction of bone. Whether the usefulness of his arm would be perma- 
tientiy impaired or not was a disputed question. Slnce his discharge from 
the hospital he bas worked about six or severi weeks. The médical testimony 
tèndéd'to show that, wheii admltted to the hospital, he was suffering from 
tùbêreular osteomyelitiSj tèsulting from the présence of microbes or tuber- 
caïbiis^ gérms in his System; that, if thèse microbes or germs had not been 
pttesént in his syëtem, the fall and conséquent brulse wbuld not hâve re- 
sulted in the serions injury from whlch he suffered. 

George H. Noyés, for plaintiff in error. 

Kate H. Pie? (Edward S. Bragg, of counsel), for défendant in error. 

Before WOobs, Circuit Judge, and BAKER and SEAMAN, Dis- 
trict Judges. ' 

After making the foregoing statfement of facts, the opinion of the 
Cèiirt was delivered by 

BAKEE, District Judge. The plaintiff in error contends that no 
contract relation existed between it and the défendant in error, and 
that the injury complainéd of did not arise out of, or occur in conse- 
■quence of, any privity of contract between it and the défendant in 
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error, and hence that ûo duty is shown, the violation of which gave 
Mm a right of action in this case. It is aiso insisted that the remedy 
which the défendant in error might hâve had against the owner of 
the building or his employer does not extend to a recovery against 
the plaintifE in error. It is flnnly settled that, in order to maintain 
an action for injury to person or property by reason of négligence 
or want of due care, there must be shown to be existing some obliga- 
tion or duty towards the plaintiff, which the défendant has disfe- 
garded or violated. This is the basis on which the cause of action 
must rest. There can be no fault or négligence or breach of duty 
where there is no act or service or contract which the party is bound 
to perform. Whenever a party is sought to be charged o-n the ground 
that he has caused a way or other place to be incumbered, or suffered 
it to be in a dangerous condition, whereby an injury has been occa- 
sioned to another, the right of action therefor is bottomed on the 
principle that the négligence complained of consista in doing or 
omitting to do an act by which a duty imposed by law, or growing 
out of contract, has been violated. A trespasser who cornes upon the 
land of another without right cannot maintain an action if he runs 
against an obstruction or falls into an excavation there situated. 
The owner owes no duty to a wrongdoer to provide safeguards for 
his protection. So, also, a licensee who enters on the premises of 
another by permission only, without any allurement, enticement, 
or invitation being held out to him by the owner or occupant, cannot 
recover damages for injuries caused by obstructions or excavations. 
He goes at his own risk, and enjoys the license subject to its attend- 
ing périls. Eailroad C!o. v. Griflfin, 100 Ind. 221; Reardon v. Thomp- 
son, 149 Mass. 267, 21 N. E. 369; Byme v. Eailroad Co., 104 N. Y. 362, 
10 N. E. 539. This is so because no duty is imposed by law or con- 
tract on the owner or occupant to keep his premises in a safe condi- 
tion for those who corne there solely for their own convenience or 
pleasure, and who are not either expressly or impliedly invited ov 
induced to corne upon them by the purpose for which the premises 
are appropriated or occupied, or by such adaptation of the place for 
use by others as might naturally and reasonably lead them to suppose 
that they might properly and safely enter thereon. The owner of a 
building occupied by a tenant owes him and those employed by such 
tenant the duty not to expose them to a dangerous condition of the 
place which reasonable care on his part would haveprevented. Holmes 
V. Drew, 151 Mass. 578, 25 N. E. 22; Leydecker v. Brintnall, 158 Mass. 
292, 33 N. É. 399. The telegraph company, and those employed by it, 
had a right to the use of the hall, for ail lawful purposes, tree from 
dangerous obstructions, so far as ordinary and reasonable care 
could provide against them. It acquired this right as an incident 
of its tenancy, and this right also inured to the beneflt of its em- 
ployés and servants. Neither the owner of the building, nor an- 
other by his authority, had the right to place an obstruction in the 
hall which would endanger the safety of those having lawful occa- 
sion to pass through it while in the exercise of due care. If the 
plaintiff in error placed the obstructions complained of in the hall 
v.63F.no.7— 60 
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lunde» àgralit of authority from tlie owner of the building, its ,duties 
iuûiirespttagibilities were coextensire with those of its grantor. If 
itplaced'Élie obstructions in the corridor without the consent of 
the owner df'the building, its responsibility to tlie défendant in error 
for bis imjury rwould assuredly bé no less than if it bad acquired 
sucb consent. Thèse principles are illustratéd and applied in many 
Englisb and American cases, one of which (Corby v. Hill, 4 C. B. 
[N. S] 562, cited and approved in Bennett v. Eailroad Co., 102 U. S. 
577) it will be sufficient to examine. That was an action for an in- 
jury sustainèd by the plaintifO while traveling upon a private way 
leading from a public turnpike to a certain asylum, and over which 
persons having occasion to yisit such building were likely to pass, 
and were àccustomed ta pass, by leave of the owners of the soil. 
The defeindaht negligently obstructed the way, by placing thereon 
certain' materials, without giving notice or warning of the obstruc- 
tion bylight or other signal, and by reason thereof the plaintifi's 
horse wae driven against the obstruction and injured. One of the 
pleas was that the défendant had placed the materials on the way 
by the license or consent of the owners of the soil. Upon the argu- 
ment of the case, coilnsel for the défendant contended that the 
owners of the soil, and consequently, also, any person having leave 
or licènse from them, might, as against other persons using the way 
by thellke leave and license, place an obstruction thereon, without 
incurring responsibility for an injury resulting therefrom, unless in 
the case where an allurement or inducement was held out to such 
other person to make use of the way. Upon the gênerai question, 
as well asM answer to this argument, Cockbum, C. J., said: 

"It seemstb me that the Tèry case from which the learned counsel seeks to 
dlstlnguitb ^thtë Is the case now before us. The proprletors Of the soil held 
out an allurejnejit, wherehy #ie plaintiffl was induced to corne upon the place 
in question. Th^y held out this road, to ail persons having occasion to proceed 
to the à^lUpi, as the niéané of aecess thereto. • * * Having, so to 
speak, dèdiçated the way to such of the gênerai public as might hâve occa- 
sion to use 'it ïor that purpOse, and having held it out as a safe and con- 
venient nioçte Of acœss to the establishment, without any réservation, it was 
not compef;ent ^for them to place thereon any obstruction calculated to render 
the roaa unsaïé, and likely to cause injury to those persons to whom they 
held It ont as a way àlong which they might safely go. If that be so, a 
third persan coiild not acquire the right to do so under thelr license or per- 
mission.", , 

In the saine case, Williams, J., said : 

"I see n() reason why the plaintifC should not hâve a remedy against such 
a wrohgdbeij, Just as much as if the obstruction had takeii place upon a 
public road. Good sensé and justice requlre that he should hâve a remedy, 
and therô is no authority against it" 

The défendant in errior, as the eniployé of the telegraph' company, 
had tbe right tp use the hall, for the purpose of travel to and from 
his ,pla.çe pf enjploynlent, free fro;m dangerous obstructions, as 
against |hè owrier of the buildiiig or )^is licensee, as well as against 
one obstrwcting it without a^yciaiipapf right The plaintifE in error, 
in olisti^cting; the bail, was guilty 6f an invasion of the right of the 
défendant Ih error to its free and unobstructed use. The case oî 
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Winterbottom v. Wrigbt, 10 Mees. & W. 109, and otlier cases cited 
and relied on by counsel for the plaintiiï in error, are not applicable 
to the présent case. That case, and others like it, denied a remedy 
on the ground that at the time of the happening of the négligent acît 
the défendant owed no duty arising ont of contract or imposed by 
law, in respect to the person injured. There being no breach of duty, 
it was held that there was no right of action. In the case before u^ 
there was a duty owing to the défendant in error, coupled with its 
breach, from which a right of action arose in his favor, if he was 
free from contributory négligence. Having placed obstructions in 
the hall, the duty rested upon the plaintiff in error to exercise rea- 
sonable care and prudence to protect from injury those having law- 
f ul occasion to use it, by means of lights or other suitable saf eguards. 
This duty required the exercise of care and diligence on its part in 
proportion to the danger occàsioned by the présence of thèse ob- 
structions. It saw flt wholly to neglect the performance of thi^ 
duty, it" relied upon the lighting of the hall by the owner of the 
building as the sole means of protection against injury from thèse 
obstructions. Having intrusted to another the discharge of a duty 
resting upon itself, the plaintiff in error is responsible for a failure 
in its performance. The évidence touching the manner of the per- 
formance of this duty was conilicting, ,^nd, under instructions as 
favorable to the plaintiff in error as it was entitled to ask, the jury 
hâve found that there was négligence. 

It is the settled doctrine of the fédéral courts that the burden of 
showing contributory négligence rests upon the défendant. Unless, 
from the évidence in the case, contributory négligence is affirma- 
tivdy disclosed, the plaintiff is entitled to recover, upon proof of ac- 
tionable négligence on the part of the défendant ï'esulting in injury. 
Contributory négligence is claimed to hâve been afiirmatively shown 
in the testimony of the défendant in error. It has been well said: 

"There is no fixed standard in the law by which a court is enabled to 
arbitrarily say in every case what conduct shall be considered reasonable 
and prudent, and what shaJl eonstitute ordinary care, under ail the circum- 
stances. The terms 'ordinary care,' 'reasonable prudence,' and such like 
terms as are applied to the conduct and affaira of men, hâve a relative sig- 
nificance, and cannot be arbitrarily deflned. What may be deemed ordinary 
care in one case may, under différent surroundings and circumstances, be 
gross négligence. The policy of the law has relegated the détermination of 
such questions to the jury, under proper instructions of the court It is their 
province to note the spécial circumstances and surroundings of each pai- 
ticular case, and then to say whether the conduct of the paities in that case 
was such as would be expected of reasonable, prudent men, under a similar 
state of affairs. When a given statô of facts is such that reasonable men 
may falrly differ upon the question as to whether there was négligence or 
not, the détermination of the matter is for the jury. It is only where the 
facts are such that ail reasonable men must draw the same conclusion from 
them that the question of négligence is ever considered as one of law for the 
court" Railway Co. v. Ives, 144 U. S, 408, 12 Sup. Ct 679. 

An adult must use that degree of care and attention for his own 
protection that is ordinarily exercised; by persons of intelligence 
and discrétion. In infants and children of immature judgment, les» 
discrétion is required, depending upon âge and intelligence in each 
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particular case. Railroad Co, v. Œadman, 15 Wall. 401. Hère a 
boy 15 years of âge, having knowledge of the obstruction of the hall, 
and that it is not lighted, is injurèd in attempting to pass through it. 
He yvM not bonnd, under the circumstances, to remain shut up in 
the offiiée ail night He had a lawful right to use the hall for the 
purpOsé bf exit, notwithstanding its obstruction. He was bound 
to use due care to avoid ihjury, î^ tiew of ail the circumstances and 
surroundings, taliing into considération his âge and intelligence. 
The jury saw the boy before them, they heard Mm testify, and were 
enablëd to form a more accurate judgment in regard to his intelli- 
gence and capacity to exercise care and avoid injury than we can. 
He téstifléd that he exercised his best judgment, and traversed the 
corridor with care. He walked, as he supposed, sufBciently far to- 
wards tfte east side of the hall to carry him beyond the obstructions, 
■wWch bCcupied its west side to the distance of four or flye feet. The 
obstruction with which he came in contact was some distance down 
the hall from the place 'ivhere he entered it, and he could only be 
gulded by his judgment as to the distance in walking to reach a 
point to pass it. He moved slowly and caref ully. He misjudged the 
distancé, and, a^ a resuit, fell upon the iron and material which the 
plaintiff in error had placed in the hall. We do not think the facts 
are such that ail reasonablè men inust draw the conclusion that the 
boy, considéring his agè and intelligence, was guilty of négligence, 
under the circumstancea As différent conclusions may be drawn 
as to Tvhèther he used due care or not, the question was one whose 
détermination belonged to the jury. The instructions of the court 
fairly présented this question to the jury, and by their verdict they 
hâve found that he was f ree from contributory négligence. The 
court haying correctly instructed the jury on the subject of contribu- 
tory négligence, and the question being one for their détermination, 
their verdict is conclusive hère, although not in the court below. 

The plaintiff in error further contended on the oral argument that 
the injury sustained by the défendant In error was not the proxi- 
mate resiilt of his fall, but arose from the présence of tuberculous 
germa in his System. It was the hurt occasioned by the fall which 
afforded an opportunity for the active development of the poisonous 
germs which had theretofore been innpcuous. It was the wrongful 
a,ct which gave rise to the conséquent injury, and it is not apparent 
that the injury would hâve occurred in the absence of such cause. 
In the case of Railway Co. v. Kellogg, 94 U. S. 469, 475, it is said : 

"When there is no intermedlate, efBclent cause, the original wrong must 
be considered as reachlng to the effect, and proximate to it. The inquiry 
must therefoi» always be whether there was any intermediate cause, dls- 
connected from tJie primary fault, aad self-operating, which produced the 
Injury." , i 

The wrongful act of Ûie plaintiff in error subjected the injured 
party to othêT and de^eiadent causes, which were set in motion by 
ths original htirt For thiâ it is answerable. Ginna v. Eailroad Go., 
67 N, Y. 59#3 Drake v. Kiëly, 93 Pa. St 492; BroWn v. Railway C!o., 
54 Wis. 342, UN. W. 356, 911; Eailway Go. v. Buek,i96 Ind. 346. 
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The plaintiff in error also complains of the refusai of the court to 
charge the jury, upon its request, as foUows: 

(1) "We think the decided weight of authorlty is in favor of the rule that, 
in an action of négligence, the défendant has the rlght to hâve the question 
submitted to the jury whether the resuit which is the ground of action 
might, under ail the circumstanees, hâve been reasonably expected, not by 
the défendant, but by a man of ordinary Intelligence and prudenca" (2) 
"It is generally held that, in order to warrant a finding that négligence of 
an act not amountlng to wanton wrong is the proximate cause of the injury, 
it must appear that the injury was the natural and probable conséquence of 
négligence or wrongful act, and that it ought to bave been foreseen, in the 
light of the attending circumstanees." 

It is not necessary to express any opinion in regard to the ac- 
curacy of the above propositions of law, or in regard to their ap- 
plicability to the facts of the case. The plaintifE in error failed to 
reserve any exception to the refusai of the court to give them in 
charge to the jury. It will not now be heard to allège error upon 
any ruiing to which it did not, at the proper time, réserve an excep- 
tion. 

The instructions of the court were in harmony with the foregoing 
principles, and a careful examination of them fails to disclose any 
substantial error. Ail of the alleged errors argued by counsel hâve 
been considered by the court, and we flnd no prejudicial error in 
the record. The judgment below is afflrmed, at the costs of the plain- 
tiff in error. 



HIRSCHBEOK v. UNITED STATES. 

(District Court, N. D. New York. October 19, 1894.) 

1. United States Uommissioners— Feks. 

A commissioner is not entitled to charge for making trlplicate, Instead of 
duplicate, affldavits to the accounts of spécial deputy marshals, or for 
triplicate orders for payment of witnesses. 
8. Samb. 

A commissioner is not entitled to fées for administering two oaths, when 
duplicate oaths are required, or for arralgnlng parties brought before him 
charged with crime. 
8. Same. 

A commissioner is entitled to fées by the folio for drawing recognizances 
and orders, to the fuU number of folios employed, in the absence of proof 
that thèse papers were unnecessarily prollx. 

This was a suit by Caroline G. Hirschbeck, as administratrix of 
Joseph G-. Hirschbeck against the United States, to recover fées 
alleged to hâve been eamed by the décèdent as a United States com- 
missioner. 

Joseph Gr. Hirschbeck was a circuit court commissioner for the Northern 
district of New York. The plaintiff, as hls adminlstratrlK, brings this suit 
to recover various items which were stricken from his accounts by the account- 
ing olficers of the treasury department. In making up the accoimts of spé- 
cial deputy marshals he had charged for triplicate affldavits and triplicate 
orders for payment. He had also charged for two oaths in cases where he 
w^s required to take an oath and a duplicate thereof. He had made charges 
also for arraigning parties brought before him charged with crime. In draw- 
ing recognizances he had charged by the folio, insisting that he was not 
limlted to two or three folios, but might charge for the number of folios 
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a^|Balte>eiH]^pyed. The United Stfttep inçi^tstHat th€! cojniftlaçiloner mlght 
lawf»w hâve charged for dupUcate affldavits and orders In, m^ing up the 
accou&ts o£ spécial deputy marsliais, but not îôr tripllcâtiésï tHat -wlien 
rôqTffredf'totake dupUcate oathsihecould charge for but Ofie oàth; that he 
had noiauthority to arraign a défendant brought before him In his offlclal 
capacityiand that in preparing retognlzances his charge should be conflned 
to 'three tollos. The Issues thusralsed were the principal matters in dis- 
pute between the parties. The otber questions are settled in favor of the 
plaintîfl bj'' the authoritles cited In the opinion. 

Praink P. ilurray, for plaintiff. 

W. F.:Mackey, Asst U. S. Atty., for défendant 

COXE, Pistrict Judge. TW» action has been submitted without 
oral argument The plaintifl has fumished a brief mémorandum 
coveringabout two pages of légal cap. The défendant has fur- 
nished no btief àt aU. From & letter written by the comptroUer 
to the attorney gênerai and from the plaintifE's mémorandum I 
hâve done my best to spelloïjt, from the ma^ of accounts, allow- 
ances and disallowances, the points in dispute between the parties. 
The plajntifE has introdueed .téstimony to prove that the services 
charged for by the intestate were actually performed. The dé- 
fendant has introdueed no piwofe except a treasury transcript con- 
taining a statement of the late cotnmissioner's accounts taken from 
the booka of .thje departmenti 

I find nothing in the law permitting a charge for triplicate affi- 
davits to the accounts of spécial deputy marshals, or for triplicate 
orders for the payment of witnesses. The amounts charged for 
drawing triplicates should be Ôisallovs'ed. 

There ia nOi authority bearitig directly iupon the question whether 
a comïnissioner can charge for administering two oaths when du- ; 
plicate oaths aarerequired, but, by analogy to U; S. v. Barber, 140 
U. S. 177, 11 Stip.. et. 751, I shall hold that the traiisaction consti- 
tutes but a single act for which one ôhàr^e bnly dàn bè made. 

A. fçomnaissioner sits oiily as a committing magistrate. His dufy 
isto détermina whether there is su^cient évidence against the 
défendant to warrant his beîng held for the grand jury. An ar- 
raignment is extrajudiçial and no fées can be allowed therefor. 

Thé chargeiè for drawing' réçognizances and orders seem to be 
sustainéd by the décisions ofjshe XJnited States courts, especially in 
the absence of proof that thèse papers are unnecessarily prolix. 
U. e. V. Taylbr, 147 U. S. 695, '701, 13 Sup.^ Ct. 479 ; Crawf ord v. U. S., 
40 Fèd. 446, 448j U. S. v. Kând, 3 Ç. C5. A. 556, 53 Fed. 848. 

Thê other questions in dispute, sô far as I am ableto understand 
them, seem to be settled by the décisions of the fédéral courts in 
plaintiff's favor. There is nothing to show that the late commis- 
sionei' did not do the wôrk for which charges are made. TJ. S. 
V, iTonés, 134 U. S. 483, 10 Siipi Ct. 615; 'U. Si v. Ewing, 140 U. S. 
142, 11 Sup. et. 743; Hoyne v. U. S., 38 Fed. 542; Clough v. U. S., 
47Fed. 791.'^-'; •; ' ' " 

It follows ;^W the charges dîsallowedby thé above rulings should 
ba deducted from the account and that juiljgment shOuld be entered 
in favor of tâieplaintifE for the balance.! 
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UNITED STATES v. JOSE. 
(Circuit Court, D. Washington, N. D. October 12, 1894.) 

No. 257. 

1. CONTBMPT— DeGREE OF PkOOF ReQUIHED. 

Accusations for contempt must be supported by évidence sufflcient to 
convince tlie mind of ttie trior, beyond a reasonable doubt, of the actual 
guilt of the accused; and every élément of the offense, including a crim- 
inal intent, must be proved by évidence or circumstances warranting an 
inference of the necessary facts. 
S. Bame — Intkkfekbnce with Propertt in Rbceivbrs' Possession. 

A shipper of logs by rail, being una-ble to pay the freight in advance, 
agreed with the receivers of the railroad that after transportation eaeh 
lot of logs should be held In a boom owned by one P., and while so held 
should be considered as in the possession of the receivers. The receivefrs 
thereafter arranged with P. that he should hold the logs as their agent, 
and should not release any of them except on notice to the receivers, 
and with their consent. The shipper thereafter induced P. to release 
one raft without flrst obtaining the receivers' consent, and the évidence 
strongly tended to show that he accomplished this by fraud and false 
statements, but the proof was not sufficient to convince the court beyoud 
a reasonable doubt. ffeld, that in the absence thereof, and of proOf 
that he had knowledge of P.'s instructions from the receivers, the ship- 
per could not be convicted of contempt of court in interfering with prop- 
erty in the possession of its receivers. 

This was a proceeding against Thomas José for an alleged con- 
tempt in interfering with property in the possession of the court's 
receiyers. 

Wm. H. Brinker, V. S. Atty. 

Greene & Turner, for défendant. 

Carr & Preston, for receivers, Seattle, L. S. & E. Ry. Co. 

HANFORD, District Judge. At the instance of the receivers of 
this court, in charge of the business and property of the Seattle, 
Lake Shore & Eastern Kailway Company, the défendant has beeii 
arrested and brought before the court to answer a charge of con- 
tempt alleged to hâve been committed by him, in this: That on 
or about the 14th day of August, last, said défendant unlawfully, 
willfully, and clandestinely wrested from the possession of said re- 
ceivers, and removed out of the jurisdiction of this court, a raft Of 
saw logs which were theretofore in the lawful possession of said 
receivers. The undisputed facts are that the défendant, prior to 
the date of the alleged offense, was engaged in cutting saw logs ftt 
a place near to the Une of said railroad, and dépendent on said 
railroad for transportation of his saw logs to sait water. The logs 
were delivered to the receivers, and carried upon trucks to SalmOn 
bay, where they were unloaded, and placed in a boom owned arid 
controUed by one A. C. Pâtes. Timber belonging to other loggers, 
transported by the same railroad, was also received and cared for 
by said Pâtes, who, for a considération paid by the loggers, at- 
tended to the unloading of the logs from the trucks, and placed thepi 
in a gênerai boom, and afterwards, as required, sorted them, aqd 
made up rafts for towing; having pocket booms, rafting gaps, anld 
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other necessary conTeniences for the business. The défendant was 
unable to prepay the railtt)ad ch.àVgês for transportation, and it 
was ciiS(tomary for him tç» make payiixents on aecount after making 
sale of each raft. In April or May preceding the alleged offense, 
at the request of the receivers, through the auditor and gênerai 
trafflç iQa,nager of the railroad, the défendant, by the firm name of 
jÏDji'^taàs José & Son, in Which he was then transacting his logging 
JjUSiRess, signed a written contract, whereby he consented that the 
receiTcrs might do the work of unloading the logs from their trucks, 
and that said logs should be deemed to be in the possession of the re- 
ceivers so long as the sanae remained in said boom; the expensé of 
unloading and booming to be borne in the flrst instance by the re- 
ceivers, and added to their charges for freight; such expense to be 
not greater than had been previously charged for the same service. 
That part of the written contract relatingto the payment by the 
recelTcrs of charges for unloading and booming has not been ob- 
serred, the fact being that said Pâtes continued after the making 
of said contract to do the work, and look to the défendant for pay- 
ment, as he had previouSly done. After said contract had been 
signed, apd at least two months before the date of the alleged offense, 
the receiyers, through their employés, entered into a verbal agree- 
ment with said Pâtes, whereby he undertook to receive the logs of 
the defepfiiant in his boom, and hold the same as agent for the re- 
ceivers, and promised that he would not permit any of said logs to 
be takên away without givîng notice to the receivers, and obtaining 
their consent previous to the removal; and in fulflllment of his 
said agreement said Pâtes did notify the receivers, and obtain in- 
structions from them releasing each raft taken by the défendant, 
until the taking complained of in this case. On the afternoon of 
August 14, 1894, the défendant, without the knowX'dge or consent 
of the receivers, or of aiiy agent or employé of theirs, except said 
Pâtes, took â raft of logs from said boom to British Columbia, and 
sold the same, and after returning from British Golumbîa he called 
at the office of the receivers, and stated that he wished to make 
full settlement of his aecount for transportation of logs, but coupled 
with the condition that he should recëiye certain crédits, but went 
away without waiting for his aecount to be màde up, and never 
afterwards returned, or preferred ariy other request for a settlement; 
and he has pot paid any part of the money received from the sale of 
said raft to the receivers, on aecount of his iridebtédness for trans- 
portation of said logs, and he has not rendered to them any state- 
ment of the particulars or ambunt of his clainàs against the rail- 
road. The amounts which he has paid from tinie to time on ae- 
count of the freight charges on his logs are hôt more than the 
amounts of freight chargea on the particular logs which had been 
marketéd, according to the mill's scale, and aJthough approxi- 
mately 1,000,000 feet of logs hâve been transported by said rail- 
road, on aecount of which no payments hâve been made, the de- 
fendant now dénies that he is indebted in any sum whatever for 
freight on his logs transported by said railroad. 
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In addition to thèse undisputed facts, the évidence convinces me 
beyond a reasonable doubt, and I flnd, tliat the auditor and gênerai 
traffic manager of the railroad, after engaging said Pâtes to keep 
said logs as agent for the receivers, and two or three weelis preyious 
to the 14th day of August, 1894, distinctly and explicitly informed 
the défendant that ali of his iogs which had been transported on said 
railroad, and which had not been sold, were held by the receivers as 
security for the amount of his indebtedness for freight charges on 
the same, and that he would not be permitted to remove any of said 
logs without flrst discharging said indebtedness, or making a satis- 
factory arrangement whereby the amount due should be secured; 
and the défendant did not then dispute the possession of the re- 
ceivers, or the fact of his being indebted as claimed. I am liliewige 
convinced, and also flnd, that the purpose of said written contract 
was to enable the receivers to transport the defendant's logs with- 
out prepayment of the freight charges, and to retain custody of 
the logs in order to préserve their carrier's lien for said chaînes, 
and that the défendant understood that such was the purpose pf 
said agreement at the time of signing it. I am likewise convinced, . 
and also flnd, that the défendant did ask for and obtain the consent 
of said auditor and traffic manager to the removal of each of the 
several rafts which were sold after the signing of said contract, 
and prior to the taking of the raft on the 14th of August. 

I make said flndings notwithstanding the testimony to the con- 
trary given by the défendant upon this trial. Testimony was in- 
troduced upon this trial strongly tending to prove that, at the 
time of the taking of the raft on the 14th of August, Mr. Pâtes 
made objection to the taking of said raft until he should flrst notify 
the receivers and receive their consent, and that his objections 
were overcome by assurances then given by the défendant to the 
effect that he had just come from the office of the receivers, and 
that they understood he was to take the logs, and had assented 
thereto. I am not, however, convinced beyond a reasonable doubt 
that any such objections or assurances were made or given, and I 
give the défendant the beneflt of the doubt on this point. As 
a matter of fact, Mr. Pâtes was the authorized agent of the receivers 
to hold possession of said logs; but he had no authority to surrender 
the possession of said logs to the défendant, or to any one else, ex- 
cept as he should be especially instructed by the receivers or the 
gênerai offlcers of the railroad acting under them, and no such 
spécial instructions were at any time given for the release of the 
raft taken by the défendant on the 14th of August. I consider his 
position to hâve been similar to that of a warehouse keeper having 
possession of goods received from a carrier, on which charges for 
«arriage are unpaid, and who, in considération of the delivery of 
the goods to him for storage, has undertaken to hold the same for 
the unpaid freight, or until released by the carrier's order. But 
the évidence fails to show that the défendant knew the extent of 
Pâtes' authority as agent, or knew that he was not authorized to 
release said logs without spécial instructions. The évidence fails to 
prove that the défendant would hâve willfully taken forcible possea- 
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BÎtà 0$ Bàid logs, or removéd tlie saille, if they had hot beeh actually 
delivërèd to him by Pâtes; and, the évidence being insuflcient to 
cbntfnte me beyorid a reasonablé 'dOubt that such delivery by Pâtes 
wâs oBtàiûed by acttial false BtàtéttiéMs and représentations made 
by tïil' défendant, tlie case agâihët* lie défendant lacks the élément 
of a willjrel exertion of f orcettrià lÉténtlonal taking of property f rom 
the cnstbdy of the receiverS à^àinst tlieir will. 

Secfîoii '725 of the Reviëéd Stâtlites of the United States limits 
the powei* bf this court to plihish for côntempts. Persons not par- 
ties to Utigâtion pfending in thé cdtirtj âûd not h'blding of&cial posi- 
tions rèquiring thèm to yield Obèdifeiice to the court in their officiai 
couductj.can be puhisbed in pi^cëedings for contèmpt only for 
acts coiiirilîtted in the immédiate piesèface df the court, or so near 
theçetb as;' to interfère with the àd-ministration of justice, or for 
willf tiUy tesistin'g the exécution of the lawful process or commande 
of the çëtift The word "resistanbe," used in the statute, is to be 
undérétood âé implying a willful ptirpose to interfère so as to pre- 
vent tîtè exécution or enforcement of process or the court's orders. 
Accusàtibiis for contèmpt mùst be stipported by évidence sufflcient 
to corivihi3é the mind of the trior, beyolid a reasonablé doubt, of the 
actUaï'giiilt of the accused, and every élément of the offense, includ- 
ing a cWthihal intent, must bé proved by évidence or circumstances 
warranting an inference of the nêcessary facts; otherwise, the de- 
fendant iri entitled to go acquit. In this case, while the proof 
clearly establishes the fact of an actual interférence with the 
business of the receivers of this court by the taking away of property 
in thefir ikwful custody, without their consent, and while the prose- 
cution appears to hâve been founded upon évidence showing just 
cause fôr the accusation, I nevertheless am constrained to décide 
that the accusation has not been provén. Without proof of knowl- 
edge on the part of the défendant Of the lack of authority in 
Pâtes to release the logs, and without convincing évidence that the 
défendant did fraudulently induce Pâtes to surrender the logs by 
falsely representing to hlm that the receivers had consented thereto, 
I can find ho facts warranting an inference of the criminal intent 
nêcessary to justify the infliction of punishment 



GESSNBR V. PHILIPS et al. 
(Circuit Court, S. D. New ïorli. February 14, 1894.) 

1. Patents— Tests of InfrinGembkt. ' ' 

Dévices wliich are not équivalent» of tliose patent.'d. and could not be 
su,bstituted therefor without the exercise of invention, do not infringe. 

2. Samb. :^, ., ,■■,/;,. 

Infringement cannot be safely détferinined by comparing the two ma- 
chines, without regard to the clàinis bf the patent. 
8. Samb. ' ■ ■ ' ■ ■ V 

Where the spirit of an Inveation: Is talcen. infringement is not avoiûed 
by carrying the invention ifurther tlian the patentée did. 
4. Samb— Pabticulak Patejst.ts^Ci.oth-Pbbssikq Machines. 

The following patents to David Gessner for improvements In cloth- 
presslng machines explained and consti-ued as to the claims mentioned, 
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and No. 387,290 hdd not Infrlnged as to claim 10; No. 387,292, hM valid 
and infringed as to clalms 3 and 10; No. 387,297, ^«!d not infringed as to 
claim 1, and infringed as to claim 2; No. 424,971, held not infringed as to 
claims 1, 4, and 11 to 16, and Toid as to claim 2, becauae previoiisly 
patented to tlie same inventer. 

This was a suit in equity by David Gessner against P. Stanhope 
Philips and others for infringement of certain patents granted to 
complainant for improvements in cloth-pressing machinea. 

Liringston Gifford, for orator. 
Oansten Browne, for défendant. 

WHEELEE, District Judge. Tlie questions involved hère arise 
upon four patents for improvements in cloth-pressing machines 
graiited to the orator, and alleged to hâve been infringed by the 
défendants, in using a machine subsequently patented to George 
W. Voelker. Cloth is finished in thèse machines by being fed be- 
tween hot surfaces, one having a smooth jacket, under greàt 
pressure. The machines of the kind in use in this particular art 
next before the invention of the ârst three of thèse patents were 
one invented by Ernst Gessner, of Saxony, father of the orator, 
patented by 'No. 4,913, in England, December 27, 1877, in whieh the 
cloth was passed between a cylinder and two bedplates, one on eacji 
side, connected by a continuons jacket below the cylinder, and 
mounted on supports connected above by pig-tail springs, and 
ficrews drawing them towards the cylinder for pressure, wMch could 
not be wholly relieved from pressure without wedging them apart; 
and machines patented in two patents to George W. Miller (Xo. 257,- 
508, dated May 9, 1882, and No. 352,253, applied for January 6, 1885, 
and dated November 9, 1886), in which the cloth was passed between 
cylinders and bedplates below, pressed togetber by compound 
levers. In those machines, when stopped in use, the pressing 
surfaces could not be i*eadily separated, to prevent press marks on 
the cloth from the hot surfaces, nor for access to keep thèse parts 
in order. Thèse inventions were made to relieve those diiHculties, 
and to increase the capacity and efSciency of the machines. The 
improvements consist largely in mounting the cylinder in fixed bear- 
ings on the frame of the machine, and a bedplate on each side in 
raovable bearings sliding on guide ways on the frame towards and 
from the cylinder; and in mechanism for moving and securing the 
bedplates evenly in relation to the cylinder for adjustment, pres- 
sure, and access. The patents and claims in question are No. 
387,290, claim 10, which is for: 

"In comblnation, tlie cylinder, pressing devices co-operating therewitii, a 
lever at each end of the cylinder for opéra ting the pressing devices, toggle 
joints adjacent to said levers, and connected therevs'ith, one of the lïnlis 
of each of said toggle joints being provided wlth a screw-threaded rod, 
substantially as descrilsed, whereby the pressure exerted by the toggle joints 
may be equalized, and means for operatlng said toggle joints." 

No. 387,292, claim 3, which is for: 

"In a cloth-pressiug machine, in combiuation, a frame having fixed bear- 
ings for the cylinder, and guide ways for the Ijearings of the bedplates ar- 
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rangea oh Oj^ïJOaîtesldes of sald cyllnder bearings, the cyllnder, and the bed- 
plates arràn^ on opposite sldes of the cylinder, and each bedplate being 
provlded *Ithi bearlngs arranged to sllde in sald guide ways, wliereby tlie 
bedplates vmy reciprocaté to and trom the cylinder, substantially as de- 
scribed." 

And claita 10, which is for: 

"In combinAtiKHi, the f eed rollers, the cylinder havlng flxed bearings, the 
two bedplates* mechanicàl m^aps for exertlng and relleving pressure on the ' 
bedplates, and supports for the bearings of the bedplates, movable relatively 
to and independently of the bearings of the cylinder and f eed rollers, where- 
by the bedplates may be moved back from the, cylinder without dlsturb- 
ing the position or opération of the cylinder or feed roUers, substantially as 
described." , 

Aûd No, 387,297, claim 1, whiçhis for: 

"In a cloth-pressing machine, tlfâ comblnation, wlth the bedplate and the 
cylinder and the sheet-metal jacket, oJÇ means, substantially as descril>ed, 
whereby tiie ends of the sheèt-metal jacket are secured to the bedplate, 
and the margins thereof are prevented from springing into- contact wlth 
the cylinder, as set forth." 

And claim 2, which is for: 

"In comblnation wlth the cylinder and the bedplate, a sheet-metal jacket 
secured at one edge to the bedplate, and extending between the bedplate and 
the cylinder, and the clamp overlapping the opposite edge of the sheet-metal 
jacket, and holding it in place, substantially as d^cribed." 

Ail of wMch are dated August 7, 1888. 

The Voelker machine, used by the défendants, has, on a frame of 
two ends connected together, a cylinder, in raised, flxed bearings, 
driven by a gear wheel; bedplates in bearings sliding on guide 
■ways back of the frame, on each side of, and tbwards and from, the 
cylinder, movable by levers at each end pivoted on nuts connected 
by a threaded rod below the cylinder, with their short arms con- 
nected to the bearings, and their long arms connected below by 
toggle joints operated by cams to move the levers, and produce 
powerful pressure on the bedplates equalized by a rod between 
the cams, and thereby dispensing with connections between the 
bedplates; and feed rollers mountéd on the frame, ont of the way 
of the motion of the bedplates. The questions made arise princi- 
pally upon the construction of the claims with référence to infringe- 
ment. 

The lever of claim 10, No. 387,290, is pivoted on the shaft at each 
end of the cylinder, and has two short arms each attached to 
trunnions on the end& of the bedplates, and a long arm, connected 
by toggle joints to the frame below, which, when moved downwards 
by the opération of the toggle joints, produces, by moving the short 
arms, powerful pressure of the bedplates towards the cylinder, 
which is equalized between the ends by a screw-threaded rod in one 
of the links of each of the toggle joints. The comblnation of this 
claim includes a lever at each end of the cylinder for operating the 
pressing devices, and toggle joints having one link each provided 
with a screw-threaded rod for equalizing their exertion of pressure. 
The machine used by the défendants has ail the other éléments of the 
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combination, but no lever at or connected witt either end of the 
cylinder, or with the cylinder anywhere, or link of a toggle joint 
provided with a screw-threaded rod for equalizing exertion of pres- 
sure, or other purpose. The two levers of this machine, with their 
connections, torgle joints, and cam movements, could not be sub- 
stituted for the three-armed lever, its connections, toggle joints, and 
screw-threaded rod movement, without invention of respectable, if 
not high, order. They do the same things, but not in substantially 
the same way, and do not appear to be équivalents in this combina- 
tion, or, with the other éléments, to infringe this claim. Eames v. 
Godfrey, 1 Wall. 78. 

Claim 3 of No. 387,292 is spoken of for the défendants as if it 
took in the means whereby the bedplates are made to reciprocate 
to and from the cylinder as an élément of the combination, and that 
défendants' machine does not hâve such a combination. But such 
means do not appear to be so mentioned. Under the "whereby" 
appears to be stated an advantage, not an élément, of the combina- 
tion. The défendants' machine appears to hâve what are included 
as éléments of the combination producing that advantage. 

Claim 10 of the same patent leaves out of the combination the 
frame, as such, and the spécifie arrangement of the bearings of the 
bedplates on opposite sides of the cylinder, and brings in mechanical 
means for pressure, and supports for the bearings of the bedplates, 
movable relatively to, and independently of, the bearings of the 
cylinder and feed rollers. The eflect of thiç combination is stated 
to be that the bedplates may be moved back from the cylinder with- 
out disturbing the position and opération of that, or of the feed 
rollers. Référence is made, against this claim, to prior patents, 
showing feed rollers mounted on stationary parts of the machine, 
and to the Emst Gessner machine, as anticipations showing want 
of invention. The movement of the bedplates from the cylinder, 
in the sensé of this claim, seems to be such. as would wholly free 
them from the effect of each other. The bedplates of the Emst 
Gessner machine do not appear capable of such movement back 
from the cylinder. When wedged apart, the opération of the cylin- 
der would be seriously disturbed. If the use of feed rollers so 
mounted was old, the bringing them into this new combination would 
be producing a new combination, and not merely making a new 
use of an old device. 

Claim 1 of No. 387,297 is for means for securing the ends of the 
sheet-metal jacket to the bedplates, and preventing them from 
springing against the cylinder when narrow cloth, not reaching to 
the ends of the jacket to hold them down, is being pressed. In 
the machine used by the défendants the ends of the jackets, from 
their form, in two arcs, need not be, and are not, secured to the 
bedplates, any more than their interior parts are; and no means 
are used for securing the ends of the jackets, as such, to the bed- 
plates. This claim, therefore, does not seem to be infringed. 

Claim 2 of this patent is, in substance, for a clamp over one edge 
of the jacket, permitting easy removal, in place of a bend over the 
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ëègé ot the bedî^lgitlçi. ^pfeventiAg it. In the mâcMiie oséd by de- 
îeiiiîiiùts, both édgé^ appear 'to be secufed by isiïch a clamp, per- 
a!l|ià* the same'tliiiè- By f Mé the spirit of thè invention of this 
Clâiïn'^èms to haW^eeh tâkêk, and carried fnrther. This ex- 
teiiisiô'û pf it does not cti-e thé înfrîngement in taïdng it. 
, In thè machine of thie fourth patent, No. 424,971, whicb is dated 
Apifîl'8,'1890, the bearings of the bedplates i est on guide ways be- 
l0W''àlîd preferably descending ftom, the bearings of the cylinder, 
and ai* miôvable by hand wheélè connected with nuts On opposite 
thï^eàdM sctews in toggle joints, one On each side, between the 
be^plate and a projection on the f rame, and having isprocket wheels, 
to be «iOïMfectëd by a spi'<)cket chaiuij fôr inoving the bedplates in 
unisoût* In the machine used by the défendants, the bearings of 
the bëdpltttes are nidvable by levers pivoted on nuts connected 
undei*'nïe eû^ of thé d^^lihder by an opposite threaded fecrew tumed 
by â hàhd'wheel, and worked by a câm on toggle joints between 
theii- fôjâ^ kritts beloW, Turning the iacrew One way or the other 
moveé thè ùî)per énds of the levetiy and by them the bedplates 
towarda tk ftovi theèylitider; and'iiioVing the cam on the toggle 
joints, bii^ way or thè other, moves the long arms of the levers to 
or frOBût'ëâich other, aild tÏÏereby moves the upper ends of the levers, 
and bj^'t^èiii the bedpàtes furthér towards or from the cylinder. 
Theâë dOTÛèCitions betWeen thé bedplaïes do not interfère with the 
remôvàl'èf thè cylinder, and this arrangement leaVes a third side 
of the Çyïfiîlder open îHîir îts rémoval laterally. The daims of this 
patent :4illëgëd to be infringed are the flrst, second, fourth, and 
elevehtÈ toi siXteenth. The flrst i^ for: 

"In arotïiry cloth-pressing machine, In comblnation, a cylinder, stationary 
bearings .ttîètçfor rigidïy aeClired to the frame, and the foUôwlng parts ar- 
rangea tttibà'tWo sides of'thé cylinder, leaving a third side for the latéral 
removal of the cylinder, vlz. two bedplates arrangea on opposite sides of 
the cylliMliej;, and an Independent power-impartlng mechanlsm, substantially 
as descriiiedt, for each l^edplate, each of said power-impartlng mechanisms 
abuttlng 'a!t lis rear end against the frame, whereby connections between the 
bedplates iiiteïferlng with the remOyal of thé cylinder may be dlspensed with." 

The power-imparting mechanism for the bedplates of the machine 
used by dcffendants is connected by a screw between the nuts at the 
ends of iàe short arms, and a toggle joint between the long arms, of 
the levers. If the screw or the toggle joints should break or be 
removed, it would not woi^k at ail, or,af the toggle joints should be 
disconnected on either sidp, it is not adapted to work on the other, 
and is not. shown to hâve been used so. The strain of the mechan- 
ism is not borne at ail by the frame, but by the screw; and the 
mechanism; rather holds itself together, than abuts against any- 
thing; bit» Jl; anything on each side, it is the nut on the screw, or, 
if ail tqgef^T, it is the screw. Ijach of thèse is a part of the 
mechanisiji, and not of the frame. As thèse things are understood, 
that machine has not power-imparting mechanism adapted to be in- 
dependent, or so used, nor such mechanism abutting at its rear end, 
or other wise, against the frame, nor anything answering thèse de- 
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scriptions. Therefore, it does not appear to hâve the combînation 
of this claim, or in any way to inf ringe it 

The second claim is for: 

"In a rotary cloth-presslng machine, in combînation, a cylinder liaving Its 
bearingB in the frame, whereby it is supiiorted independently of the bedplates, 
and the following parts arrangea on two sides of the cylinder, leaving a third 
slde for the latéral removal of the cylinder, viz. two bedplates arrangea 
on opposite sides of the cylinder, and provided with carriages for movin^ 
on the slides, and slides in the frame supporting each bedplate, whereby 
the bedi^ates may be slld to and from the cylinder, on the frame, without 
affecting the support of the cylinder, substantially as described." 

The only différence between this claim and the third claim of Nc^. 
387,292, on its face, is that hère the bearings o£ the cylinder are t6 
support it independently of the bedplate. That patent, howerer, 
shows bearings of the cylinder so supporting it, and that différ- 
ence disappears. The orator could not bave a second patent for 
the same thing. James v. Campbell, 104 U. S. 356. 

The fourth claim is for: 

"In a rotary cloth-pressing machine, in combination, a cylinder, means for 
driving the same, and means for supporting the same independently of the 
bedplate, two bedplates, one arrangea on each side of the cylinder, and sup- 
porting and power-imparting mechanism, whereby the bedplates are sup- 
ported and actuated, said supporting and power-imparting mechanism belng 
arranged whoUy out of the path of removal of the cylinder, whereby the 
cylinder may be removed wlthout either dismounting the bedplates or dis- 
connecting their actuating mechanism, substantially as described." 

The power-imparting mechanism of this claim seems to be re- 
quired to be so arranged that the cylinder can be removed without 
disconnecting it. This mechanism of the machine used by the de- 
fendants does not appear to be so arranged for use, or so used, and 
it does not appear to hâve the combination of, or to infringe, this 
claim. 

The eleventh and twelfth clalms are for combinations of the 
parts of those mentioned and some others; and, in the eleventh, "ail 
said parts being arranged on two sides of the cylinder, whereby 
the cylinder may be removed laterally to a third side"; and, in the 
twelfth, ail being arranged on three sides of the axial Une of the 
cylinder, whereby it "may be removed laterally to the fourth 
side." The arrangement oiÉ thèse parts in the machine used by the 
défendants does not appear to answer this description as to the 
removal of the cylinder, and therefore the machine does not appear 
to infringe thèse claims. 

The thirteenth and fourteenth claims are for combinations in- 
cluding "an actuating mechanism interposed between each bed- 
plate, and stops on the frame." As shown with référence to the 
first claim, the machine used by the défendants does not hâve such 
actuating mechanism so interposed, and so does not appear to bave 
the combination of, or to infringe, either of thèse claims. 

The fifteenth and sixteenth claims are for combinations of such 
parts like those of the fourth, arranged so that the cylinder may be 
removed. The machine used by the défendants does not more 
appear to infringe thèse claims than that. 
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Upon thèse conclusions, the orator appears to be entitled, in thia 
case, to a decree establishing tbe -ralidity of claims S and 10 of îîo. 
387,292, and claim 2 of No. 387,297, and to no more. TMs may 
not cover ail that he invented wMch the défendants use; but in- 
fringement cannot be safely determined, by comparing a patented 
machine with an infringing machiné, without comparing the in- 
fringing machiûè with the claims of the patents. When the ma- 
chine used by the défendants is çompared with the claims, this 
seems to cover ail that the orator invented and claimed in thèse 
patents, which the défendants use; and the patents cannot be ex- 
tended beyond the bounds of the claims to cover aoything outside, 
howeyer meritoriously it may hâve been invented. Decree for 
orator on claims 3 and 10 of No. 387,292, and 2 of No. 386,297. 



On Rehearing. 
(May 22, 1894.) 

WHEELER, District Judge. This cause has been further heard 
Tipon a pétition for rehearing as tQ the validity of claim 2 of the 
patent No. 424,971, as çompared with claim 8 of No. 387,292, and 
for a decree that it is valid, upon the filing of a disclaimer limiting 
it tô a combination with guide ways always supporting the bed- 
plates; and for a rehearing as to the infringement of claims 11, 
12, 13, and 14 of that patent, and also daim 16 of No. 469,372 by the 
toggle mechanism moving the bedplates of the defendant's machine. 

The guide ways of claim 3 of No. 887,292 would always support 
the bedplates if the latter were located one on each side of , and 
horizontally, or nearly so, with, the cylinder, as in 424,971, instead 
of vertically above and below it. Nothing in the claim itself re- 
quires them to be located vertically, and the spécification merely 
says, as to this, at Une 84, that they "are preferably arranged one 
above and the other below the cylinder, as shown in the drawings." 
The bedplates and cylinder operate in respect to each other pre- 
cisely the same in either way; and the guide ways guide the bed» 
plates to and from the cylinder in the same manner, but support- 
ing their weight wholly or in part when they are horizontal to the 
cylinder, or nearly so, and without supporting it when they are 
vertical. The guide ways, as supports to the cylinder, do not 
appear to constitute any material part of the invention of claim 
2 of 424,971. Thèse claims, as again çompared, therefore, appear to 
be for combinations of the same éléments operating in substantially 
the same way in respect to each other, although they are operated 
^3J différent means, not the subject of this, but of other claims. 
TMs seems to be fatal to the validity of this claim 2 as it is, and 
would seem to be equally so if the claim should be limited by dis- 
claimer as proposed. Miller v. Manufacturing Co., 151 U. S. 186, 
14 Sup. et. 310. 

Each toggle mechanism of each bedplate of the machines of 
the plaintiff's patents abuts against what is sometimes called 
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a "bracket," and sometimes a "stop," on each side of each frame, 
for support of the pressure by the toggle mechanism against 
the bedplates. The toggle mechanism of the bedplates of the de- 
fendants' machine opposite to each other, as before described, àb^t 
against each other for support in operating between the long arms of 
two levers moving theni, and thereby the short arms, carrying the 
bedplates to and from the cylinder. A stud on the frame steadies the 
action of the mechanism, producing simultaneous movement on each 
side, which friction or other slight obstruction might prevent; but 
this stud does not appear to take the place of the bracket or stop 
of the patent in supporting the pressure of the bedplate against 
the cylinder, but rather that of the sprocket wheel and chain of the 
patent, which produce simultaneousness in movement of the bed- 
plates. This re-examination of thèse parts of the case leads to the 
same conclusions reached before, and leaves no ground for granting 
the motion, which must therefore be denied. Motion denied. 



GESSNER V. GLOBE WOOLEN CO. et al. 

(Cfa-cuit Court, N. D. New York. September 6, i894.) 

No. 6,266. 

This was a suit In equlty by David Gessner against the Globe Woolen Com- 
pany and others for inf ringement of certain patents issued to complalnant for 
improvements in cloth-presslng machines. The patents and claims in con- 
troversy were as follows: No. 387,292, claims 3 and 10; No. 387,297, claim 
2; No. 469,372, claims 1 and 3. 

Livingston Gifford and 3. T. A. Doolittle, for complalnant. 
Causten Browne, for défendants. 

COXB, District Judge. The patents, upon which this action Is based, 
hâve ail been adjudieated, and the claims relied on sustained in suits 
brought by the complalnant against Philips et al. in the southem 
district of New York, 63 Fed. 954. A machine simllar In ail respects to 
the machine now songht to be enjoined was in évidence in that lltlgatlon, 
but there is a disagreement between counsel as to whether or not the court 
held It to be an Infringement. AU other questions are res judlcata. Assum- 
ing that the question of infringement, as to some of the claims, Is stlU open, 
I am of the opinion that the décision in Gessner v. Phillips is broad enough 
to cover the présent structure. A holding that the défendants' machine 
infringes follows as a necessary déduction from that décision. The changes 
introduced since the commencement of that action are of form and not of 
substance. Concededly the défendants' machine produces no new resuit. It 
opérâtes on the same principle and, substantially, in the same way. The 
third claim of No. 387,292 certalnly covers the défendants' machine. The 
construction asked for by the défendants Is narrower than the construction 
already placed upon the claim and is not required by anythlng in the patent 
or in the prier art There may, perhaps, be sufBclent doubt regarding the 
Infringement of the tenth claim of this patent to justlfy the court in wlth- 
holdlng the Injunctlon at présent. Should occasion arise the motion may 
be renewed as to this claim. It follows that an injunctlon should issue 
restralnlng the infringement of the third claim of No. 387,292, the second 
daim of No. 387,297 and the first and third claims of No. 469,372. 
v.63F.no.7— 61 
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WŒSXINGHODSEI AIK-BRAKB GO. T. NB3W YORK AIR-BRAKB OO. 
■'■.■■■■ . ,;:,'et''al, 

» WESTINGHOUSE et al. t. SAMB. 

(Circuit Court of Appeals, Second Circuit October 15, 1894). 

Nos. 4,976, 4,977, and 5,315. 

1. Patents— Aia Bhakes — Consthcotiqh: — Pioneer Invention — Infringe- 

MENt. 

Thfe tmt»roYement In quickfactlng automatic air brakes, consisting of 
a Buppl^Bjental Chainber liavins direct connections ,to the braJ^e cylinder 
and brM^e pipe, wlth a valre controlling communication between thèse 
connejéilons, and an emeiigency piston indèpendent of and unconnected 
wltîi the frlple-valve piston, aud actuated by pressure from the auxIUary 
réservoir ta a direction tci impart opeulng movement to the valve, for 
whichra patent (No. 376,837) was granted to George Westinghouse, Jr., 
Januaif^iâ^, 1888, by which the probleni of immédiate stoppage of long 
trains' bf cars in tlme of danger "wâs éucceSsfuUy solved, af ter many 
years' experlments, is to be liberally construed, as a pioneer invention; 
and Its claims wlU not be llmlted to the précise mechanlcal means 
described in the spécification by which the supplementary piston Is 
actuated, but compel It tobe dlsconnected wlth and to be indèpendent 
of the triple-valve piston, and to be actuated from an auxiliary réservoir 
by some 'uiéans équivalent to the means described In the spécification; 
and, as thus construed, the patent is, Infrlnged by défendants' devlce 
of a supplementary chamber, whosè piston is actuated by différent 
mechaalçal means. 

a, SAMB-^AtolCIPATION. 

The Westinghouse patent. No. 448,827, for a valve controUlng com- 
munleation between a supply passage from the train pipe and a delivery 
passage to the open air or a brake cylinder, etc., whose dlstinctive 
feature is that the emergency valve Is actuated to open the exhaust 
port "independently of the action of the triple-valve devlce," is Invalld, 
as covered by the broad claims of patent No. 376,837. 

8. Samb— Construction— SuBQRpiNATB Patent. 

Patent No. 393,784, to Harvey S. Pajk, granted December 4, 1888, 
whlch merely substituted train-pipe pressure to move the emergency 
valve in the supplementary chamber for the auxiliary réservoir pressure 
whlch Westinghouse used, belng a subordinate patent, will not be so 
construed as to Include the varions dévloes whlch may actuate an emer- 
gency valve in a supplemental chamber by traln-plpe pressure, and Is 
not infrlnged by a devlce in whlch the valve is not held to its seat 
and not restpred to its place by the piston, as in the patented device. 

4. Same — Infringbmknt. 

A clalm in an alr-brake patent (No. 172,064) for a combinatlon con- 
taining a port through the center Of the piston, described as substituted 
for a slde port, wlth which the patent: dispenses, is not infrlnged by 
défendants' devlce, having no such center port, but uslng a slde port 
in combinatlon wlth différent éléments, which are admitted by the 
patent to be a part of the prior art ,. 

6. BAME— PlONEBjt iNVENTION-^MBCHANICAIi EQUIVALENTS. 

The Weètliighouse invention (patent No. 222,803), to be used in con- 
nection wlth ah air brake, consisting of an euglneer's valve, whlch, 
by the mévements of a single stem or lever, should admit tod auto- 
matically stop àamitting, fluld pressure to the brake pipes, by means 
of a charigln^ valve, aUtômatlcaliy retaln such pressure, and permit 
Its escape by ' an exhaust valve, wlth means of automatically closing 
elther valve when the deslred pressure has beeij charged lato or wlth- 
drawn from the train pipe to which the device was connected, being 
construed as a pioneer invention, is infrlnged by défendants' device. 
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the only différence In whlch Is the substitution for the direct action of 
the piston through the interposed stem In openlng the valve, as used 
In tbe patented devlce, of the action of a bell-crank lever, pin, and 
lever. 

8. Samb— Anticipation. 

Such patent (No. 222,803) was not antlclpated by the Westlnghouse 
patent, No. 128,015, or by the Fay & Calms patent. No. 141,685, for an 
apparatus for regulatlng the flow of water In houses, and shuttlng It ofC 
when tiiere Is an excess of pressura 

Thèse were suits by the Westinghouse Air-Brake Company againat 
the New York Air-Braké Company and others, aûd by George West- 
inghouse, Jr,, and the Westinghouse Air-Brake Company against 
the New York Air-Brake Company and others, for the infringement 
of certain patents for improvements in railroad brakes. The bills 
were dismissed as to some of the patents, and decreea granted as 
to certain spécifie claims in the rest of the patents. 59 Fed. 581. 
Complainants and défendants respectively appeal from thèse de- 
crées. 

Creorge H. Christy, Frédéric H. Betts, and J. Snowden Bell, for 
complainants. 

J. E. Maynadier, Fred'k P. Fish, Esek Cowen, and Edward C. 
James, for défendants. 

Before WALLACE, LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The varions appeals in thèse three 
cases are from decrees of the circuit court for the southern district 
of New York upon three bills in equity for the alleged infringement 
of letters patent. No. 4,977 was founded upon letters patent No. 
376,837, dated January 24, 1888, and letters patent No. 172,064, 
dated Pebruary 11, 1876, each issued to George Westinghouse, Jr. 
The circuit court decreed that the défendants should be enjoined 
against their infringement of the first, second, and third claims of 
No. 376,837, and that the Mil should be dismissed as to No. 172,064. 
No. 5,315 was foanded upon letters patent No. 448,827 to George 
Westinghouse, Jr., dated March 24, 1891. The circuit court decreed 
that the défendants should be enjoined against the infringement of 
the flrst and second claims of this patent. No. 4,976 was founded 
upon letters patent No. 393,784, dated December 4, 1888, to Har- 
vey S. Park, and No. 222,803, dated December 23, 1879, to George 
Westinghouse, Jr. The circuit court dismissed the bill as to No. 
393,784, and decreed that an injunction should issue against the in- 
fringement by the défendants of the second, third, and fourth claims 
of No. 222,803. The complainants and défendants hâve respectively 
appealed from the decrees which were respectively adverse to them. 

Thèse patents are for improvements in railroad brakes by fluid 
pressure, and will be better understood if they are considered in 
the order of their relation to each other, rather than as they are 
grouped in the bills in equity ; and therefore Nos. 376,837 and 448,- 
827, which was originally applied for in the application which re- 
sulted in No. 376,837, naturally take precedence. It is necess^ry 
to give the liistory of the development by the patentée of the au- 
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tomatié, "Quick- Action" air-brake System, because the construc- 
ïipn ifiCtïië important claims of the two patents now under consid- 
èràtïonj ând of the patent to Park (No. 393,784), dépends, to a great 
degree, upon a knowledge of this history, which was accurately con- 
denSed by Judge Townsend, as follows: 

"Tbe ftrat practlcal air brake Is kndwn as the "plain brake,' and is 
descrlbed In iSatent No. 88,929, granted to George Westixigbouse, Jr., April 
13, 1869. It consisted of a pump operated by steam from the locomotive 
bollèr, wble]^: çpmprçfised air Into a réservoir located under the locomotive 
cab, whJob jr^r^olp communlcated by a, pipe with a cock or valve in sald 
cab, calied tne •èh^neer's valve,' which was so located as to be readily 
manlpulatéd bytee énglneer. From this valve a pipé èxtended back under 
the tender, and was connected to a similar pipe under the entire length 
of the flrst car by a flexible hose. Each of the s^cceeding cars had a 
similar , pipe, similarly connected. This pipe was calied the 'train pipe.' 
F'rohi tnë train pipe of each car à branch pipe copamunicated with 
the forward end of a cylinder caJled the 'brake cylindér.' This cylin- 
der Wasi provlded with a piston, .the stem of which was connected 
with the brake levers on the car. When the engineer wished to apply 
the brades, he opiened the engineer's valve, and the compressed air from 
the main réservoir flowed back through the train pipe and branch pipes 
tato the brake cylinder on each car, pushing the pistons backward, causing 
the piston Btçms to operate the brake levers, and force the brake shoes 
against the wheels. When he wished to release the brakes, he so shifted 
the valve as to shut off the flow of compressed air from the main réservoir, 
and to op«i a port or vent leadlng from the train pipe to the open air. 
Thereupon, the compressed air in the brake cylinders escajped into the 
open air, the pressure of the pistons was removed, and the pistons were 
forced forWard again by means of springs, thus moving the brake 
shoes àwày from the wheete. The validity of this patent was sustained 
in Westlnghouse v. Air-Brake Co., 9 O. G. 538, Fed. Cas. No. 17,450. The 
opération of this plaJn brake was open to certain objections. It was too 
slow, ajid Was attended by danger of collision in case one part of the 
train becaaie detached from the other part 

"The neist brake to be considered Is known as the 'automatic brake,' 
which appears to hâve been patented by George Westlnghouse, Jr., about 
1872 or 1878. It embodied the addition of an auxiliary réservoir and a 
triple-valve devlce to each car. Each réservoir was of sufflcient capaclty 
to operate Its brakes once, thus to protide for automatic action in case 
of accident. The triple- valve device -^as located at the junction of con- 
nections between pipes leading to the train pipes, the brake cylinder, and 
the auxiliary réservoir. In addition to thés© three ports, tliere was a 
fourth port leading to the open air. The opération of this brake was 
radically différent from that of the plal» brake. In the former, the com- 
pressed air was stored in the main réservoir until required for the applica- 
tion of brakes; in the latter, the main and auxiliary réservoirs and train 
pipe were always charged with compressed air at worklng pressure, to 
prevent the application of the brakes. When the engineer wished to apply 
the automatic brake, he shifted the engineer's valve so as to eut off the 
flow of compressed air from the main réservoir, and open a port from 
the train pipe to the open air. The effect of this was to reduce the air 
pressure in the train pipe, and cause a back pressure from each auxiliary 
réservoir through the triple valve, which shifted it so as to close the 
port from the branch pipe to the train pipe, and stop the escape of air 
from the auxiliary réservoir, to close the port leading from the brake 
cylinder to the open air, and to open the pwt leading from the auxiliary 
réservoir, and Connect it with the port leading to the brake cylinder. 
Thereupon, the compressed air in the auxiliary réservoir flowed Into the 
brake cylinder, and applied the brakes. It will thus be seen that, while 
the former System was operated by pressure from the main réservoir, the 
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latter was operated by wlthdrawal of pressure. The resuit was automatic 
action in case of accidents, whereby air was caused to escape from the 
train pipe, as by burstlng of hose, or the train breaklng in two. In such 
cases the release of pressure operated the triple valve, and automatically 
applied the brakes. It Is necessary hère to conslder 'traln-brake graduation' 
or 'service stops,' as distingulshed from 'emergency stops.' While, for 
the latter, It may be necessary to admit to the brake cyllnder the full 
pressure of compressed air, say seventy or elghty pounds, yet, where it Is 
desired merely to slow up wlthout stopping, it may be necessary to admit 
only, say, ten or twenty pounds, graduating the amount of flow according 
to the character of service desired. It is important to bear this distinction 
in mlnd, because the appliances hereafter to be considered hâve been ?o 
devised as to provide therefor, and that such graduation shall be under 
the control of the engineer. 

"The chlef objection to this automatic brake lay in the fact that It was 
not capable of successful opération on long trains of freight cars. The 
tlme consumed by the progressive opération of the brakes between the 
grlp on the flrst and last car allowed of so much slack motion between 
them as to cause violent shocks. This automatic brake was publicly tested 
near Burlington, lowa, In 1886. The growing importance of the subject 
of automatic freight graduation, the Inadequacy of exlstlng Systems to 
protect the llves of rallroad employés, and the dlsastrous results there- 
from, had become so évident that In 1885 the Railway Master Oar-Builders' 
Association arranged for a séries of experlmehts known as the 'Burlington 
trials.' The Westlnghouse Company, and several other companies ëngaged 
In the manufacture of brake apparatus, competed at thèse trials. None pf 
the competltors succeeded in stopping long trains of freight cars wlthout 
violent and dlsastrous shocks. In 1887 the trials were renewed. There 
were flve competing parties, Includlng one of the leading experts for the 
défendants and the complalnant company. The latter- then presented an 
improved apparatus covered by patent No. 360,070, granted to George 
Westinghouse, Jr., March 29, 1887. The report of the commlttee of the 
Car-Builders' Association shows that they considered 'the field for Improve- 
ment open as wide as in 1886,' and concluded that air brakes actuated by 
electrlclty were the only ones likely to be capable of successful opération 
on long trahis of freight cars. The Improved Westinghouse apparatus, 
while It reduced the length of tlme between the application of the flrst 
and last brakes, produced greater shocks than dld the automatic apparatus 
of the preceding year. In this condition of aflfairs, George Westinghouse, 
Jr., set himself to work to obviate thèse dlfflculties. Upon the conclusion 
of the 1887 trials, he renewed hls investigations and experiments, and by 
certain changes and improvements in the old apparatus, and the intro- 
duction of new éléments, he succeeded in the latter part of the year 1887 
In constructing a quick-actlon automatic brake, capable of being success- 
fully applied to a train of flfty freight cars, and operatlve under ail con- 
ditions of practical railway service. On October 1, 1887, he applied for 
a patent for this apparatus, and on January 24, 1888, the patent was 
granted. Sald patent. No. 376,837, is the flrst of the patents in suit. Before 
proceeding to conslder in détail the clalms of this patent, it should Ixs 
stated that the foUowlng were among the requlrements for the practical 
opération of air brakes: (1) The régulation of the force to be applied 
to the brake shoes so as to secure ail necessary graduations, from the 
mère slackening of speed to the service stop, and from the service stop 
to the emergency stop. (2) The automatic opération of the brakes in case 
of accident (3) The practlcally simultaneous opération of the brakes on 
each car, so that, in long trains of freight cars, shocks might be avolded. 
(4) The control of ail thèse opérations by the engineer. (5) Certainty of 
opération under ail conditions." 

The automatic brake System constructed in gênerai accordance 
with the invention described in No. 376,837 compiles with ail thèse 
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lé^èUtla;! conditions. It was unqiieationably the flrst sy&tem wliiçh 
'^^^èttc'àlly soived the probletû ôf immédiate stoppage of a long 
fteifl^ttlî^in in time of danger, in i^jijiînection with and sùpplemental 
to i^ftraïa-brake graduation," andisq promptly was its success recog- 
nizedtïiat 125,000 of this kind of brakes were bought and used by 
the hùlppàd companies oï this cdttntry within a period of little more 
than three.years. It i^ thèrefore.iïtiïiortant to unders^ând the na- 
ture or the improvement which çr^ated success. The promptness 
with which an automatic air+bralie system could be made effectuai 
dépend^ ûpon the promptness with which air pressure in the train 
pipe cbuld be reduced, and the equalization of pressure Could be 
changed. Before the séries of inventions originated by the Burling- 
ton trials, this réduction had been effected in passenger trains of 
ordinary length by "venting" the train pipe, or opening a port from 
the tràih pipe to the opéh air, which was initiated by a turn of the 
engineer?^ valve on the locomotive. Westinghouse, in his attempt 
to croate efficient and.immediate service upon each car of a long 
train, ^nlarged the ventihg system, so that, when the réduction of 
tràik-pipè pressure had commenced by the tum of the engineer's 
valve, the triple valve under each car should also veiit the train 
pipe of that car. Each car therefore contained its own venting 
tiiechanism, and, as the mechanism did its work upon its own 
car, it hastenéd the wqrk upon the car néxt in the rear. West- 
inghouse also sought tQ, save ahâ did save power by compelling 
the compressed air thns vented to pass into the brake cylinder, 
instead of into the opèn air. Bût sudden and large réduction 
ttf pressure is only to bé used in a case of emergéncy, and there- 
fore méans for such réduction inust be made supplementary to 
the means for the ordinary service of the brakes, so that ordinary 
and extraordinary use of the brakes can each be made available 
as necessity arises. Thé method îq. No. 360,070 was to make the ordi- 
nary rangé of motion ôf the triple-valve piston, which was produced 
by a réduction of train-pipe pressure of a few pounds, do the ordi- 
nary work of "braking" a train, and to make an extraordinary range 
pf motion t;hroughout the entire length of its capacity for travel, 
which was produced by a réduction of 15 or 20 pounds, do the ex 
traordinary work which gave to the brake the name of "quick ac- 
tion." When the piston of the triple valve moved through the en- 
tire length which it could travel, the stem of the piston came in 
contact with the stem of the emergéncy valve, opened it, which 
uocovered a port, and iihereby the train-pipe pressure was vented 
into the brake cylinder. The claims of the patent call the flrst 
or ordinary range of motion of the piston "a preliminary traverse," 
'which àdmits air from the auxiliary réservoir to the brake cylinder, 
and the second range of motion "a fixrther traverse," which enables 
the piston to admit air directly from the main pipe to the brake 
cylinder. This invention, palpably and confessedly, lacked success 
in the Burlington trials. The reason of , its f allure, and its remedy 
in No. 376,83T, are described by Mr. Massey, a compétent expert 
for the défendants aïtd the patentée of the infringing valve, whose 



WïaTINGHOUSK AIR-BRAKB CO. V. NBW YORK AIR-BBAKB CO, 967 

testimony npon this subject is admitted to be correct. He eaid, 
upon direct examination, in reply to the question: 

"What is the practlcal objection, if any, to the qulck-actlon triple valva 
Df 360,070, and how is that remedied by the apparatus of 376,837? Before 
answerlng, state what is meant by the 'Westlnghouse Qulck-Action Auto- 
matic Brake.' An». The term 'Westlnghouse Qulck-Action Automatic 
Brake,* as used by Mr. Stone, undoubtedly refers to the quick-action triple 
valve described in patent 376,837, and lllustrated on sheet 2 of that patent 
It is aJso the qulck-actlon triple valve whlch is Ulustrated in the Westlng- 
house catalogue of 1890. In the qulck-actlon triple valve described in 
360,070, in addition to the triple valve, the stem of the piston came in 
contact with an emergency valve, and the extrême motion of the triple- 
valve piston caused the emergency valve to open a small passage between 
the train pipe and the brake cylinder; thus causing a local exhaust of 
the air from the train pipe, and therefore reducing the pressure in the 
train pipe qiiicker than would be done by the vent through the engineer's 
valve. The port whlch was opened by the emergency valve was necessarily 
restricted In size, as, in order to be effective, the piston of the triple valve 
must be able to open it wlthln a moderate réduction of train-pipe pressure, 
and therefore wlth but little force in addition to that consumed by the 
piston in movlng the ordlnary triple-valve mechanlsm. If the emergency 
valve had been arranged to open a very large port, the time required to 
exhaust the train pipe through the engineer's valve sufflciently to allow 
the piston to open the emergency valve would be materially increased. 
This defect in the emergency valve of 360,070 would not be serions in 
trains of moderate length, as under, say, twenty-five cars; but in the 
50-car train used at Burlington in May, 1887, the effect waa disastrous. 
This defect is remedied in 376,837 by using a supplemental piston to open 
the emergency valve, and actuating that piston by fluid pressure from the 
réservoir through a passage controlled by a valve whlch is «ctuated by 
the triple-valve piston. In this case the triple-valve piston bas only to 
open a comparatively small port in addition to its regular functlon, and 
fluid pressure in the auxiliary réservoir then causes the supplemental piston 
to open the emergency valve. The length of time required, in the use of 
the single valve of patent No. 360,070, to open a sufflciently large port, 
above referred to, appears to hâve been in the mind of Westinghouse, 
in provlding a separate piston of the patent In suit to open the emergency 
valve, for in the description of this improved invention, it will be remem- 
bered, he states that 'its object is to facilitate the application of brakes 
with great rapidity, and fuil, or approximately full, force, as from time' 
to time required, by the provision of means whereby the admission of 
air from the brake pipe to the brake cyllnders may be effected as directly 
as practicable, and through passages of as large capacity as may be 
desired.' " 

No. 376,837 abandoned reliance upon the piston of the triple valve 
as the means of opening the emergency yalve, and used a supple- 
mentary piston, contained in a supplementary chamber, and actu- 
ated by pressure from the auxiliary réservoir. The port through 
which, when uncovered, this pressure passes, is, in the mechanism 
shown in the spécification, uncovered by the excess stroke of the 
triple-valve piston. The description of the mechanism, which is 
contained in the next paragraph, is in the language of the opinion 
in the circuit court; and, inasmuch as the intricate mechanisms of 
the varions devices which are the subject of discussion in the three 
cases now grouped together were accurately described by Judge 
Townsend. his language will be used, instead of attempting to formu- 
late independent descriptions of the same séries of devices: 

"This emergency action is secured, In the patent in suit, by means of 
a sepai-ate, supplemental piston and valve, in a supplemental valve chani- 
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beT,;^elow the main sUde valve of the triple-valve device. Thîs chamber 
connecta the train pipe wlth the brake cyllnder, communication between 
them being regulated by the supplemental valve, opening ontwardly, or 
do^mwards, and a check valve opealng inwardly, or upwards. Thèse 
values are held upon the seats, under ordinary conditions, by a spring 
beariàg upon thelr stems. In the bushing whic^ forms the valve face of 
the main slide valve ate four ports, govemed by said slide valve. One 
<rf tiies© ports leads to the brake cylinder, two lead to the supplemental 
valve chamber on the upper or inner slde of the supplemental piston, and 
one> leads to an exhaust port When an emergency stop is to be made, 
the englaeer throws his engineer's valve wide open, thereby causing a sudden 
and material réduction of pressure. The excess of auxiliary réservoir 
pressut-e then forces the main piston "stem against said other stem, over- 
comlng the tension of its spring, drives the main piston to the extrême 
limit of: its stroke, and thereby uncovers the ports leading from the auxiliary 
i"esftrvolr to the supplemental valve Chamber. This pressure drives the 
supplemental piston outwardly, or downwards, against the stem of the 
supplemental valve, and forces it from its seat. Thereupon, the prépon- 
dérance of train-pipe pressure In the brake pipe opens the check valve, and 
the air from the train pipe rushes directly from the brake pipe to the 
brake cylinder. The resuit of thls opération Is twofold: It hastens the 
application of the brakes on the car on which it is operated, and by venting 
the train pipe It hastens a similar réduction of pressure and conséquent 
similar opération in the next succeeding triple- valve device on the next 
car. The relèase of the brakes is accompllshed by the admission of air 
from the main réservoir." 

The three claims which were found to hâve been infringed are as 
follows: 

"(1) In a brake mechafllsin, the combinatlon of a chamber or caslng, 
having direct connection to à brake cylinder and to a brake pipe, respec- 
tlvely, a valVé controUing communication between said connections, and a 
piston or dlia,phragm which Is in dépendent of and unconnected wlth a triple- 
valve piston, and is actuated by pressure from an auxiliary réservoir in 
direction to impart opening movement to said valve, substantlally as set 
forth. (2) The second claîm includes a check or nonreturn valve con- 
troUing communication between said valve and the brake-pipe passage 
of the chamber, substantlally as set forth. (3) In a brake mechanism, the 
combinatlon wlth a triple valve of a supplemental chamber or caslng 
having passages leading to a brake cylinder and to a brake pipe, respec- 
tlveiy, a supplemental piston operating independently of the triple-valve 
piston, and adapted to impart opening movement to said supplemental 
valve, and a passage establlshlng communication between said supplemental 
piston and an auxiliary réservoir, substantlally as set forth." 

The vital parts of this mechanism are the supplemental chamber 
having direct connections to the brake cylinder and the brake pipe ; 
the valve, 41, which controls communication between thèse -connec- 
tions; the emergency piston, 63, independent and unconnected with 
the triple-valve piston, and actuated by pressure from the auxiliary 
réservoir in a direction to impart opening movement to the valve. 
To thèse essential parts the défendants would add another, — the 
particular means by which, in the spécification, the emergency pis- 
ton is actuated, — ^viz. the excess stroke of the triple-valve piston, 
which uncovers the port, 61, through which the auxiliary réservoir 
pressure passes. Upon the scope of the invention the question of in- 
fringement dépends. The défendants insist that the only invention 
"résides in the use of an emergency piston, which is open to the ex- 
haust port on one side, and to the brake cylinder on the other side, 
and which is not subject to operative pressure from the réservoir 
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except by the extrême stroke of the triple-valve piston." The as- 
signments of error are conflned to tliis question, and tlie conséquent 
construction of the flrst three claims, and to the question of inf ringe- 
ment. The défendants' theory mistakes the character and scope 
, of the invention, which was another and successful way to accom- 
plish the work designed to be accomplished by No. 360,070, and to 
be effected upon the same gênerai plan of instantaneous brake-pipe 
venting, by the new means contained in the supplemental chamber, 
which hâve been named. In No. 360,070 the stem of the triple- valve 
piston directly engaged with the stem of the emergency valve, and 
consequently its action directly depended upon the movement of 
the piston. The invention in 376,837 radically departed from this 
method of actuating the emergency devices, by maldng a new pis- 
ton, ihdependent of and unconnected with the triple-valve piston. 
It was to be actuated by auxiliary réservoir pressure, but the par- 
ticular means by which this pressure was to be permitted to exert 
itself, whether continuously, or only when a port should be opened, 
do not constitute an essential part of the invention. Means must 
necessarily be shown in the spécification, but the identical means or 
the spécial devices were not, in the language of Machine Co. v. Lan- 
caster, 129 U. S. 263, 9 Sup. Ct. 299, "necessary constituents" of the 
inyention, either in the spécification or in the claim. The skill and 
mechanical ingenuity of constructors of locomotives can, as will be 
seen hereafter, in the examination of other patents and of the in- 
fringing devices, arrange différent détails of mechanical construc- 
tion, by means of pistons, valves, ports, and springs, which, adopt- 
ing the supplemental chamber System, first conceived and embod- 
ied by the patentée, and a kindred, but not precisely the same, me- 
chanical method for the movement of the piston, will accomplish 
the same resuit. The patentée was a pioneer, in that he designed, 
in No. 376,837, a new way to accomplish a desired resuit, but upon 
the same gênerai idea which he had unsuccessfully tried to work out 
in the earlier patent, His later patent was the bridge, and not a 
mère step, which carried railroad car builders from failure to suc- 
cess. It Is not important now to détermine the grade of its pioneer- 
ship, and whether it may be classed in the list of those inventions 
which are of the highest rank; but it was an invention created to 
achieve great necessities, and overcome great hindrances, and was 
one of wide breadth. A court would not be justified in adopting "a 
narrow or astute construction," which should minimize the charac- 
ter of the invention, leave its real scope open to trespassers, and 
thus "be fatal to the grant." The claims of the patent do not con- 
tract the grant to narrower limits than those which the invention, 
as made by the patentée, actually covered; and the claims, there- 
fore, are not limited to the précise mechanical mans described in 
the spécification, by which the supplementary piston is actuated. 
They compel it to be disconnected with and to be independent of 
a triple-valve piston, and to be actuated by pressure from an aux- 
iliary réservoir by some means équivalent to the means which are 
described in the spécification. The rule which permits, and indeed 
compels, courts to give a wide range to the équivalents which a 
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broad br ploaeér patent can include, is thus expressed in Miller t. 
ManwÉactiiring Co., 151 U. S. 186, U Sup. Ct. 310 : "If tàe invention 
is brdad Or primary in its charactèr, the range of équivalents will 
be correspondingly broad, under tlie libéral construction wMch the 
courts give to such inventions." , 

The défendants use two forms of déviées, knôwn respectively in 
thèicaée as "Défendants' Quick- Action Triple Valve,'' and "Défend- 
ants' Modified Quick- Action Triple Valve." Each has the supple- 
mentary : chamber, with its contents, and in each the varions élé- 
ments confqrm to the gênerai phraseology of the claims; but in neî- 
ther does the movempp"^ of an emergency piston hâve any relation 
to the extCeme movement of the triple-valve piston, and herein is 
conta&ed what is claimed to be the essential différence between 
the pÊj-tented device and the défendants' valves. In the défendants' 
raodtflèd TaJve, the pressure upon opposite sides of the emergency 
piston, numbered 13, which corresponds in function with emergency 
pistoiji,» 68, ôf the patent, is always counterbalanced when quick ac- 
tion is not desired, whêreàs emergency piston, 63, of the Westing- 
houae yalve, is not subjected to auxiliary pressure until its action 
is rèqniiîéd^i when port, 61, is uncovered. In the défendants' modi- 
fled valve, train-pipe pressure is reduced when quick action is 
wantëd; the auxiliary réservoir pressure becomes controlling, forces 
doWn emergency valve, 20, which corresponds in function with the 
Westînghduse emergency ralye, 41, and which, when unseated, 
opena; direct communication between the train pipe and the brake 
cylinder. This différence between the means which are used to ac- 
tuate the pistons is not ùf patentable importance. The operative 
features of the invention which are described in the three claims 
are the same, whether auxiliary pressure is permitted to exert it- 
self continuously or intermittently when a port is opened. The de- 
fendants' earlier device uses two pistons. The flrst, No. 13, is forced 
down by auxiliary réservoir pressure, bût does not act directly upon 
the emergency valve. When forced down, "it opens a port, whereby 
train pressure is admitted to the upper side of the other piston, No. 
17, which, being thereby forced down, imparts opening movement 
to an emergeûcy valve lèading to the brake cylinder." It is true 
that piston, 13, which is tàe one actuated by auxiliary réservoir pres- 
sure, does not, directly and of itself, impart opening movement to 
the emergency valve, but uncovers a port which admits train-pipe 
pressure ;to the bralce cylinder; and it is true that piston, No. 17, 
is actuated by the train^pipe pressure thus admitted. Thèse two 
pistons do the work of the one piston of the défendants' modifled 
valve. Auxiliary réservoir pressure moves the piston, which, 
through the interventidn of piston, 17, imparts opening movement 
to the emergency valve. Mr. Massey states the différence between 
the two valves of the défendant to be that in the "quick-action triple 
valve the initially operating piston, 13, actuates the emergency 
valve indirectly, — ^that ie to say, through the intermediation of the 
piston, 17,-— while in the other valve the injtially operating piston, 
13, actuates the emergency valve directly, as in patent 376,837." 
This is not a material différence, of a patentable charactèr, when 
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considered with référence to tliis patent, and the resuit is that each 
of the défendants' valves is an infringement. The quiçk-action 
valve infringes the flrst three claims, while the second form, not 
having the additional check valve of the second claim, infringes the 
flrst and third claims. 

No. 448,827 will next be considered. The form of automatic air- 
brake apparatns shown in this patent was originally included in the 
application for No. 376,837, which also included the form which has 
been already described, in which port, 61, was uneovered by the ex- 
cess stroke of the triple-valve piston. But the applicant was pre- 
cluded by a rule of the patent office from adding to his generic 
claims a spécifie claim for the form which is now described in No. 
448,827, and therefore a subordinate patent was applied for. The 
détails of the device are described by Judge Townsend as follows: 

"The alleged Invention consists of a valve controUing communication be- 
tween a supply passage from the train pipe and a delivery passage to tlie 
open air or a brake cylinder. Thls valve Is held in position by a spring, 
so as to close ports leading to the delivery passage, aiid not to be moved 
from Its seat by ordinary réductions of pressure for service stops. There 
is also a diaphragm and valve stem Interposed between the supply passage 
aad a passage to a spécial réservoir, or an auxillary réservoir. Said con- 
troUing valve is connected to sald valve stem. Train-pipe pressure passes 
through a small passage in sald diaphragm Into said réservoir, tins equal- 
izing pressure on the opposite sides of said diaphragm. Upon a suddçn 
réduction of pressure, sufficient for an emergency stop, the excess pressure 
on ohe side of sald diaphragm moves it and its valve stem and the said 
controlllng valve downwardly, so as to open said ports, and allow the 
compressed air to pass through the delivery passage to the open air or 
brake cylinder." 

The two claims of the patent which are said to hâve been in- 
fringed by the défendants' two valves which hâve been before de- 
scribed are as follows; 

"(1) In a fluid-pressure brake apparatus, normally operated by a triple- 
valve device, the combination with such an apparatus of a valvular appliance 
having a casing provided wlth supply and discharge passages or connections, 
and a valve controUing an exhaust port from the supply passage to the 
discharge passage for quickly releasing pressure in the supply passage, 
sald valve being actuated to open the exhaust port by a greater than 
normal réduction of pressure in the supply passage independently of thé 
action of the triple-valve device, substantially as set forth. (2) The com- 
bination with a triple-valve mechanism of a discharge valve controlllng an 
exhaust port from a supply passage to a discharge passage for quickly 
releasing the pressure In the supply passage, said valve being actuated to 
open the exhaust port by fluid pressure in an auxiliary réservoir on réduction 
of pressure in the supply passage below the normal degree. In whatever 
position the sllde valve of the triple-valve mechanism may be brought by 
such réduction, substantially as set forth." 

Infringement of thèse claims is admitted, and the only question 
is in regard to their validity. The distinctive feature of tiie alleged 
invention is that the emergency valve is actuated to open the ex- 
haust port "independently of the action of the triple-valve device." 
The theory of the complainants is that, whereas the leading charac- 
teristic of novelty in patent No. 376,837 is the "utilization of auxiliary 
réservoir pressure operating a supplemental piston in proper dir^c- 



972 rBDBBÂL BEFOBTEB; vol. 63. 

lions to ijnpart opening movement to the emergency ralve," the in- 
vention Of No. 448,827 was the means of imparting movement to the 
valve by "auïiliary pressure, so applied that the action or nonaction 
of the triple-valve piston shall bè eliminated as an élément of con- 
trol," and that its distinctive feature was "the removal from the ap- 
paratus of ail obstructive mechanical connection between the triple 
piston and emergency valve, whereby the latter may be impeded in 
its movements by the former." This theory omits an important char- 
aoteristic of the novelty of No. 376,837, which is the independency 
and disconnection of the supplemental piston from the triple- valve 
piston. In the form left in the application for the patent, after 
the divisional application was made, there was no mechanical con- 
nection between the two pistons; but the stroke of the triple- valve 
piston exercised a control over the movement of the supplemental 
piston, by uncovering the port whiôh admitted auxiliary réservoir 
pressure. The form in 448,827 permits, as do the défendants' valves, 
auxiliary réservoir pressure to be présent at ail times, and to act 
upon the piston, but counterbalanced durtng ordinary service stops. 
It was included in the generic claims of No. 376,837, and, in view of 
those claims, no invention could consist in the mère fact of the 
élimination of the action of the triple-valve piston as an élément of 
control. When the patentée obtained the broad claims of No. 876,- 
837, he exhaùsted his powers to obtain additional patents for mère 
modifications of means by which the piston shduld be made inde- 
pendent of the triple-valve piston, unless the modification contained 
a patentable improvement upon the form disclosed in that patent. 
For any new and useful improvement which contained also the élé- 
ment of invention, or for a separate invention, a subordinate patent 
could be obtained. Were the changes made in 448,827, after the idea 
of 376,837 had been embodied in its original form, the work of in- 
vention? So far as the first two claims are concemed, the changes 
consisted in a port from the auxiliary réservoir to one side of the 
emergency piston, which port was always open, and the counter- 
balance to réservoir pressu^ by a spring on the opposite side of the 
piston, so that ordinary variations of pressure would not destroy 
the equilibrium necessary to be maintained until excessive réduction 
of pressure should take place. In view of the varions forms and 
modifications and improvements of automatic brakes and brake 
mechanism which had been made known before the date of this in- 
vention, and which are a part of the record in thèse three cases, 
thére was no paitentable invention in this modifled form, apart from 
the invention sb.own in No. 376,837. , It was simply what the pat- 
entée first deemed it to be, — a form of the invention of that patent 
and covered by it. The first two claims of No. 448,827 contain no 
patentable improvement upon the fonn specifically described in the 
claims of its prtedécessor, and are void. We omit any description 
of the othér gïôunds upon which the iïivalidity of. thèse claims is 
placed by tbe défendants. 

No. 393,784: This patent is subordinate to 376,837. The device 
VFhieh it dèsdribes has the supplenièntal chamber, with the emer- 
gency pistoii'and valve, and the importent éléments of the Westing- 
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house patent, except that the emergency valve is moved by train- 
pipe pressure, instead of by auxiliary réservoir pressure. 

"Thls resuit was accomplished by providing a separate emergency piston 
and valve, ordinarlly exposed to train-pipe pressure above said piston, 
which pressure served to hold the valve on its seat, and was not affected by 
ordlnary réductions of pressure for service stops. But the considérable 
réduction of pressure necessary for an emergency stop carried air from the 
train pipe to be vented into the space below said piston, equalizing the 
pressure on both sides, and actlng on the under side of said valve, causing 
It to be unseated, and to thus allow the train-pipe pressure to be vented 
directly into the brake-pipe cyllnder." 

The claims said to be infringed are as follows: 

"(1) In a brake mechanism, the combination of a valve controUing the 
direct passage of pressure from a train-pipe to a brake cylinder, a piston 
connected to said valve and actuated whoUy by train-pipe pressure, and a 
valve controUing the train-pipe pressure on the piston for openlng and 
closing the communication between a train pipe and a brake cylinder through 
the direct action of train-pipe pressure, substantially as specifled. (2) In 
a brake mechanism, the combination of a train pipe, a brake cylinder, an 
Interposed chamber communicating wlth the train pipe and brake cylinder, 
a piston in said chamber, a piston stem, a valve on the piston stem con- 
troUing the passage from the interposed chamber to the brake cylinder, 
and a controUing valve and passages for the admission of pressure from 
the train pipe to move the piston and open the valve, substantially as and 
for the purposes specifled." 

The emergency piston, 13, in the défendants' modified valve, is 
actuated wholly by réservoir pressure, and this valve is therefore 
not claimed to be an infringement. The emergency piston, 13, in 
défendants' quick-action valve, is forced down by réservoir pressure, 
but when it is pressed down it causes train-pipe pressure to be ad- 
mitted, wHch acts upon and presses down piston, 17, whose spindle 
presses upon and unseats the emergency valve. Inasmuch as the 
valve is disconnected from piston, 17, it is returned to its seat when 
train-pipe pressure is removed from the upper side of the piston, 
mainly by the elastic force of a spring. This patent is a subordinate 
one, and must receive a narrow construction.' It is not permissible 
to give to the terms of a patent of that class so wide a sweep as to 
include the varions devices which may actuate an emergency valve 
in a supplemental chamber by train-pipe pressure, and the range of 
its monopoly is a limited one. The language of each claim indicates 
that â connected valve and piston were to be employed, and Parfes' 
method of opening and closing the valve required that they should 
be mechanically connected. A mechanical connection would not be 
indispensable, unless there was a necessity for it, or unless a nae- 
chanical séparation created a différence in the means by which the 
resuit was accomplished, which, in view of the narrowness of the in- 
vention, was a radical diiïerence. The Park piston holds the valve 
to its seat, in the normal condition of pressure. It is lifted up when 
thé valve is lifted by train-pipe pressure, and, when extraordinary 
pressure is removed, it restores the valve to its seat. It does not un- 
seat the valve. The défendants' piston does not hold the valve to its 
seat, and does not restore it to its place. When train-pipe pressure 
comes upon the upper side of the piston, and forces it down, it un- 
seats the valve; and after pressure has been removed the spriag, 
as it résumes its shape, returns the valve to its seat. The différ- 
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eiice in tue way in which the two pistous accomplisli the gênerai 
resuit would not be a substantial one in à primary patent It is 
SubstantiaJ with, respect to an invention wMch merely substitutes 
,train*pi|çe pressure for the auxiliary réservoir pressure wbich West- 
ingboUSè used. The circuit court properly held that neither claim 
was iiifrlpged. 

No. 173,064: The invention of this patent was an improvement 
upon the improvement patented to Mr. Westinghouse by patent No. 
168,359, 'aJid was a part of the brake apparatus useâ before the in- 
vention of the quick-action brake. ' It rêlated to the direct admission 
of air from the brake pipe to the brake cylinder. The défense that 
the défendants use the original and not the later improvement was 
satisfaCtôPily sustained. The peculiarit^ of the patented invention 
and ottli'^deviee used by thé défendants is shown in Judge Town- 
send's description, as foUows: 

"Patent No. 168,359 providés for a piston àiid slide valve so arranged 
that air pressure transmitted through the train pipe shàll pass on the 
under«ide'bf. the piston, and hold it in an Upward position, and thence 
pass thrbùèh a Wde port lii'the plston-ValVé^case, and certain other ports 
and iJàsSàgès, into the auxillary resetvolr.' The effect of this pressure is 
to hold thèëllde valve in position above two connected ports,— one leading 
to the ■ bV&Mè cyiîûder, the othér to the open air,— so that any pressure in 
the brake cylinder wlll escape to the open air, and thè brakes will be off. 
When the pressure is reduc^ In order to; apply the brakes, the back 
pressure from the auxlllary réservoir deprtsses sald piSton so that it passes 
down, and Closes the supply ports and shlfts the slide Valve, so as to open 
the port léàdiûg to the brake cylinder, and ei^oses it to auxlllary réservoir 
pressure, and eo -as to close the port leadirig to the open ^ air. In patent 
No. 172,064, tjie inventer djspensed wlth said, slde port in the valve case, 
and substitufea tiierefor a, port through the piston itself. The piston was 
So arrangea. In connection Wlth this port, that sald port côuld be opened 
or closèd Wlthout ifioving the slide valve. Tiis was accomplished by havlng 
the stem ©fythe piston fltted tO' the port In the pistcm, so that it would 
close the port when movçd Into It, and open it when renaoved, and by 
further' providlng that thô slide valve should be made. shorter than the 
distance between the CoUarB On its stem, thùs Insurlng the necessary slack 
motion for closlng the supply port before' thè slide valve begins to move. 
Claim 3 is as foUows: '(3) The slide valve. H, made shorter than the 
dlsitance between its end bearings, in combination wlth the port, s, and 
stem, c, relatively arranged wlth référence to the opération of the valve, 
H, while the port, s, is closed, substantiially as set forth.' Défendants' 
device, as iUustrated by 'Défendants' Plalh Triple Valve,' contains the 
slide valve, made shorter than the distance between Its end bearings on 
the piston stem. It Is also provided wlth two porta, one of which leads 
from the train pipe tlirough the piston chamber, and by other passages 
to the auxillary réservoir. The other port leads from the auxlllary réservoir 
to the bralte cylinder. This port is closed by havlng the end of the piston 
stem slide onto it, and cover it, like a valve ùpon Its Seat. There is no 
port through défendants' piston, and conaeijuently no- piston stem fltted 
to enter such port" 

The claim is for the valve made phortèr than the distance between 
its bearings with the specifled improVènients upon 168,359, viz. the 
air port through the pistoil," which is opehed and closed by the stem. 
The effect of this arrangement is stated in the spécification as fol- 
lows : 

"The port, s, will be closed before the valve. H, begins to move for ap- 
plying the brakeàj and will be kept closed ùtitil the valve. H, shall hâve 
been brought back to the proper position for a full release of the brakes. 
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Consequently, the valve, H, can be operated as may be desired in applying 
and releasing the braises, and in graduating the brake pressure, wlthotit 
leakage or loss at the air-supply port, s, and wlth such port always closed." 

It is undoubtedly true that the two devices accomplish the same re- 
suit, and close the supply port bef ore the valve beglns to move ; but 
Infringement can only be found by giving a construction to the 
third claim which disregards the fact that No. 172,064 substitutes the 
air port, s, with its plug, c, for the side port of 168,359. The con- 
clusion which the circuit court reached was the correct one. It was 
stated as f ollows : 

"Inasmuch as complainants claim a combinatlon which contains a port 
through the center of a piston, described as substituted. for a side port, with 
which said improvement dispenses, and as défendants' devlce dépends uppn 
the use of a side port, and has no port through the piston, but is made iip 
by a combinatlon of différent éléments, which are admitted in patent 'Èo. 
172,064 to be a part of the prier art, the combinatlon clalmed in claim 3 of 
said patent is not Infringed. A correct construction of the claim must Inclulde 
the port through the center of the piston, substituted for the side port of 
patent No. 168,359." 

The invention of No. 222,803 was an engineer's valve, which, speak- 
ing in very gênerai terms, should by the movements of a single stem 
or lever, admit, and automatically stop admitting, fiuid pressure to 
the brake pipes, by means of a charging valve, automatically retain 
such pressure, and permit its escape by an exhaust valve, with 
means for automatically closing either valve when the desired pres- 
sure had been charged into or withdrawn from the train pipe to 
which the device was connected. The patentée summarized, in his 
speciflcation, his invention, as f ollows: 

"It will now be seen that I provide for operatlng both the supply and tlie 
«xhaust valves by a single stem; that only one can be opened at once; that 
either may be opened separately (much or llttle) ; and that both may be cloged 
simultaneously and automatically, and kept closed, whether the brakes are 
-on or off." 

This automatic closing of the charging and exhaust valves was a 
very important part of the invention. The patented valve, so far 
as the second, third, and f ourth claims are concerned — 

"Oonslsts of piston case containlng a piston governing a charging valve hçld 
up to its seat partly by fluid pressure and partly by a spring, and an escape 
valve held down to its seat partly by gravity and partly by a prépondérance 
of fluid pressure on its upper end. This governing piston is exposed on its 
under side to fluid pressure, and on the upper side to pressure from a spring. 
A screw stem worked by a crank arm is so arrangea, in connection with said 
spring, that by the révolution of the crank arm the downward pressure of 
said spring upon said piston is increased or lessened. The effect of sUch 
change of pressure Is to cause the piston to be moved upwards or downwards, 
accordlng as It is acted upon by an excess of flujd or of spring pressure, and 
to open or close the charging and escape valves. Beneath the lower end of 
the escape valve, provision is made for a certain amount of slack motion, 
so that the governing piston may be moved up or down for a short distaijice 
wltiioùt unseating the escape valve. The effect of this arrangement is to 
prevent the possIblUty of both valves being open at the same time. The 
opération of said apparatus is as f ollows: In order to apply the brakes or to 
open the charging valve, the crank arm Is screwed down, and this increase 
of pressure, transmitted through the stem of the piston head to the charging 
valve, unseats It, and permlts fluid pressure to pass from the boilor or 
■storage réservoir to the train pipe and brake cylinders. The fluid pressure 
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also passes upward to the spOiCe below the piston liead, and exerts the same 
pressure upon It as In the ,traln pipe or brake cyllnders. The englneer knows, 
from hls engineer's gauge, just how far to screw downhls crank, so that 
when the necessary amount of pr0ssure hsis passed through to the train pipe 
or brake cyllndet the same piséssurè wlU automàtically lift the piston and 
close the charglng valve. The crank arm Is screwed up In order to open the 
escape valve, and after the proper amount has been dlsçharged the escape 
valve automàtically closes in the same way as aJready shown in the case of 
the charglng valve." 

The three daims which the circuit court found were inf ringed are 
aa follows: 

"(2) *As a means for automàtically cutting off the fluid-pressure supply 
■when the deslred pressure has been charged into the brake cylinders, a piston 
head, P, movable by the operative brake pressure or any excess thereof, in 
comblnation with the chai'ging valve and a connection from one to the other, 
substaatlàlly as set forth, whereby such movement of the piston head will 
resuit In the automatic closing of the charglng valve, su bstantially as set 
forth. (3) The comblnation of piston head, charglng valve, interposed stem, 
and escape valve, substantiaJly as set forth with référence to the opening 
and closing of the charglng valve, wlthout necessarily opening the escape 
valve, substantially as set forth. (4) The combinatloh of piston head, 
charglng valve, interposed stem, escape valve, and a single operating stem, 
adapted by independent connections with both valves to shlft both by Inde- 
pendent, successive motions; substantially as set forth." 

The défendants' valve has a single lever, which is moved from side 
to side by a single handle having a reciprocating motion. The vai v e 
has also a piston exposed to fluid pressure on both sides, which con- 
trols a oharging and an escape valve, which performs the same func- 
tionS as ia the patented valve. 

"The main lever, which is fastened to said handle, carrles an éccenti'ic pin, 
which. passes through said lever, and which moves in the arc of a civcle. 
The right ehd of the lever is held statlonary by a jaw and fulcrum pih; the 
left end, when said; handle Is moved to the right, Is lifted by the rock-shaft 
motion imparted by said pin, and strikes against another pin attached to 
the escape valve, and ralses and opens said escape valve. This lever has 
also an upper jaw, which moves In a pin attached to a bell-crank lever, the 
arm of which Is dirëctly beneatb the charglng valve. In order to open tiis 
valve, the;handle Is mpved to the left, which causes the main lever and pin 
to move to the left, àad to ralse the arm of the bell-crank lever and open the 
charglng valve. Provision is madé for slack motion by a space between the 
top of thé escape valve and said pïn attached thereto, whereby the left end 
of the main lever Is permitted to hâve a certain amount of play before it 
strikes said pin." 

In addition to fluid pressure, the piston is "acted upon from below 
by a bell-crank lever, or bent lever with vertical arms, connected by 
links to the pistnjn and to à second lever, which sedond lever is con- 
nected Tvith a light spring," 

An attempt was made. in the testimony to claim that the patented 
valve laeked novelty, or that its descent could be traced from patents 
No. 128,015, dated ^Tùly 16, 1872,'iS8ued to Fay & Cairns, and No. 141,- 
685 dated Augustjp, 1873, issued to George Westinghouse, Jr. The 
Fay & Caims patent was for an apparatus for regulating the flow 
of water in houses, and shutting it off when thëre is an excess of pres- 
sure, so as to prevent the bursting of pipes. The Westinghouse 
patent was for a triple valve, and it was admitted in the course 
of the testimony that the patent desçribed notliing designed for 
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or capable of performing the functions of the engineer's valve. The 
Fay & Caims invention was a pressure regulator, contained no ex- 
haust valve, and could not be an engineer's valve. The idea that 
either of thèse patents anticipated or restricted the patentable char- 
acter of the whole invention is not now entertained. The défendants 
are, however, of opinion that No. 141,685 is an anticipation of the 
second claim. The importance of this suggestion will be considered 
hereafter. The invention, as a whole, is thus conceded to be with- 
out a predecessor, and the importance of an invention by which both 
valves could be automatically closed upon the desired amount of 
pressure being charged into or exhausted from the train pipe is 
manifest. The object of the défendants' valve is, by the movement 
of a single handle, to accomplish the same results which the patent- 
ed- valve attains; and it is conceded that the valve has a piston 
head movable by operative brake pressure, or any excess thereof, 
a charging valve, an escape valve, and interposed connections, so 
arranged that the charging valve may be opened and closed without 
necessarily opening the escape valve, a connection between the pis- 
ton head and charging valve, consisting of a bell-crank lever, a pin 
and lever, and a projection on the piston head, and that by reason 
of this connection a movement of the piston head under the operçi- 
tive pressure, or any excess thereof, will resuit in the automatjc 
closing of the charging valve. But it is contended that the second 
claim of the patent is void by reason of the Fay & Caims patent; 
that the défendants' valve has not the interposed stem of the third 
and fourth claims, because the motion of the complainants' piston 
always acts through the stem to open the valve; that the défendants' 
piston does not open the charging valve, as required in the third 
claim, and does not open either valve, except only that the pin car- 
ried by its piston is the fulcrum of the lever when the escape valve 
is opened, whereas neither of the valves in 222,803 can be opened ex- 
cept by moving its piston, and therefore that the true construction 
of the third and fourth claims is as follows: 
In regard to the third claim: 

"The combination of a piston for opening and closing two valves by 
reverse motions of tlie piston; those valves; and a part interposed, whereby 
the motion of the piston in one direction from its position with both valves 
closed opens one of the valves, and its return motion allows that valve to 
close, while Ita motion in the opposite direction opens the other valve, and 
its return motion allows that valve to close." 

In regard to the fourth claim : 

"The above combination, with the addition of a single handle, by means 
of which the engineer can vary the pressure on one side of the piston." 

The second claim of the patent contained the case provided with 
a piston chamber and valve chamber in addition to the three élé- 
ments which are speciflcally named. 

The Fay & Oairns patent was a water-pressure regulator. The 
spécification says that it consisted of a hollow cylinder attached to 
a valve, and communicating at one end with the water pipe into 
which the water flows through the valve. In the cylinder is a 
piston whose rod is connected to the valve. A coiled spring is 
v.63p.no.7— 62 
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béJiiaâ thè piston, Tinder such tension as to hold the valve open 
éûtil the pressure becotnes too gréât for the pipe beyond the valve, 
•n'hètt the water preâsûi^ oil the piston closes the valve, and keeps 
ît éloéed Until the prësbiire on the piston and in the pipes falls 
below the power of the spring, when it will open the valve cyîinder. 
There is ho exhaust valve, but claim 2 does not include an exhaust 
valve, and the valve is connected with the piston, whereas in No. 
222,803 the charging valve is closed by a separate spring; but this 
is thoùght by the défendants to be immaterial in a structure not 
having an exhaust valve, "the purpose of séparation being to permit 
a f urther upward niovemeht of the piston so as to open the exhaust 
valve after thë charging valve bas been seated." The needs of a 
water-pressure regulatér to be attached to a water pipe which 
conveys water into a house, and an engineer's valve, in which there 
must be a charging and an escape valve, are very différent. In 
an engiiiééP's valve, opèned by a single stem, the charging valve 
must beseparated ffom the piston, ot the device would be useless; 
and it is nà answer to the validity of the claini to say that some 
other fluid regulating device was operated by a différent arrange- 
ment of valve and piston, which, though it might côme within the 
gênerai terms of that elaim, would be useless in the device which 
waS the siibject of the patent. The great dissimilarity in form 
and appéatâùce betweén' the patented valve and the défendants' 
valve teûdâ iô confuse the mind when the question of theinfringe- 
ment of the thii-d and fotirth claims is flrst looked at The défend- 
ants' valves ànd piston are not arfànged in the same axial line. 
Motion is ÉOt cOmmûhiéâtêd to the piston in an endwise direction, 
but through'â' séries of bëll-crank levers, which at first seem to be 
operating ujibitr a différent System from that of the patent A 
doser exâittiiïàtion shows that the séries of opérations in the pat- 
ented valve is ënbstantially reprodiiiced in the défendants' valve by 
like instruineËtalities. ït is not denied that the défendants' valve 
has a séries of levers and pins, whiCh may be called an "interposed 
stem," and which communicate motibù somehow; but it is said that 
its piston and its stem do not correspond with thèse éléments in 
the third aiid fourth claims, mainly because in the Westinghouse 
device the iqiôtîon of thé piston acts through the stem to push the 
valve open, land the défendants' piston does nothing to open either 
valve. It is true that in the Westinghouse valve there is a direct 
connection between the piston and the charging valve, and that the 
movement pf the piston opens the valves, and that in the défend- 
ants' valve the charging valve is opened by the manual movement 
of the handle and lever, 49, and the piston at the time remains sta- 
tionary. By the subséquent movement of the piston, when suffi- 
cient traili-|iipe pressure has been admitted, the charging valve is 
closed automatically. It ^s also said that the défendants' piston 
does not Opien* thé escape Valve, exeept that the pin carried by the 
piston is thé fUlCrum of the lever whéii the escape valve is opened. 
This mây also be considered as true, but it should also be said that 
there is an upward movement of the piston before the valve is 
Opened. As éxplained by Mr. Barnes, for the complainant, the 
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moyement of the handle to the right raises the fulcrum of tJie lever, 
which imposes upward pressure upon the piston. It moves upward 
until the elastic résistance below the piston is reduced so much 
that the train-pipe pressure on top of the piston can lift the escape 
valve by means of the lever known as "43." If the third and fourth 
daims require that one or both valves must be both opened and 
closed by the motion of the piston, and that the interposed stem 
must move with the piston to open one or both valves, then there 
is no infringement The third claim, for example, is for the com- 
bination of piston head, charging valve, interposed stem, and escape 
valve with référence to the opening and closing of the charging 
valve. As the invention did not consist in the particular way in 
VFhich the éléments of this combination co-operated, in référence 
to the mère opening of the valve, and as the language of the claini 
is not limited to anything more narrow than the actual invention, 
the construction which the défendants seek is not necessary. The 
only question is whether the différences which hâve been stated, 
and which are in substance the différence between the direct action 
in the patented device of the piston, through the interposed stem, 
in opening the valves, and the action of the bell-crank lever, pin; 
and lever, which are the interposed stem of the défendants' device, 
constitute such a departure from the means which the patentée 
used and described as to constitute new and différent means, which 
escape a just charge of infringement. The question of infringe- 
ment is controUed by the principles restated in Machine Co. v. 
Lancaster, 129 U. S. 263, 9 Sup. Ot. 299, and conflrmed in subse- 
quent and récent cases (Miller v. Manufacturing Co., supra), and 
which makes thèse actual différences, which would be important 
in a subordinate patent, unessential when a patent for a pioneer 
invention is under examination. If such différences should be re- 
garded by courts as essential, when the claims do not make the 
spécifie devices essential, patents for pioneer inventions would or- 
dinarily hâve but little value. 

AU the decrees of the circuit court in case No. 4,976 and in case 
No. 4,977, which hâve been appealed from, are afflrmed, with costs 
of this court. The interlocutory decree of the circuit court in case 
No. 5,315 is reversed, with costs of this court, and the cause is re- 
manded to that court with instructions to dismiss the bill, with 
costs of that court. 



ACOUMULATOR CO. v. EDISON ELECTRIC ILLUMINATING CO. OF 

NEW YORK. 

(Circuit Court, S. D. New York. October 8, 1894.) 

1. Patents— Proobss and Product— Infringement — Secondart Batteries. 
Reissue No. 11,047, of the Swan patent for a secondary battery, In 
which the active materlal is paclied In and confined to perforations 
extending through the plate, Is a patent for a product, and not for a 
process; and hence infringement is not avoided by arranging pastilles 
or buttons of the materlal in molds, and then castlng the plate around 
tbem, instead of first maJcing tbe plate, and then packlng the material 
in the perforations. 
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8. 9amb— Ikfeingbmeht Suits— Laghes— Exctjsb roB Delà-?. 

JRelay in sulng an Infrlnger may be excused on the ground that the 
tutHiiglng article, as at flrst ebiistructecl by défendant, was not believed 
■ by cômpJalnant to be commercially harmful, the grounds for such bellet 
belBg reasonable. 

This was a suit in equity by the Accumulator Company against 
the Edison Electric Illuminatihg Company of New York, impleaded 
with the Electric Storage Battery Company, 

Betts, Hyde & Betts, for complainant. 

Eaton & Lewis and J. K Bennett, for défendant. 

LACOMBE, Circuit Judge. The Battery Cpmpany, which is 
named as a défendant, but which, being a nonresident, has not been 
served, and does not appear, manufactures the articles alleged to in- 
fringe. The niuminating Company has contracted to purchase a 
large number of them, and is about to put them to use in this city. 
Complainant is the owner of letters patent, reissue No. 11,047, 
December 17, 1889 (original No. 312,599, February 17, 1885), to J. 
W. Swan, for "secondary battery, — a variety of electric storage 
battery. The original patent. No. 312,599, was considered by this 
court in Electrical Accumulator Co. t. Julien Electric Co., 38 Fed. 
117, and held invalid, as it described and claimed more than the 
inventor discovered. Thereupon, reissue was obtained, and such 
reissue was considered by this court, and sustained, in Electrical 
Accumulator Co. v. New York & H. R. Co., 50 Fed. 81 (opinion by 
Judge Coxe). In an application therefore for preliminary injunc- 
tion on the same patent, the construction laid down in that opinion 
will be adhered to. 

The claim of the patent is for "a perforated or cellular plate for 
secondary batteries, having the perforations or cells extending 
through the plate, and the active material, or material to become 
active, packed in the said perforations or cells only, substantially 
as desciibed." Judge Coxe held that although the art already 
showed plates in which the active material was packed into grooves 
or holes not extending through the plate, and also plates where the 
active material ûUed, not only the perforations, but also the entire 
surface of the plate itself, Swan's combination, in which the perfora- 
tions extended through the plate, and the material flUed the per- 
forations only, was original with Mm; that it was not only new, but 
useful, — an important advance in the art; and that "the idea 
which has made thèse plates a commercial succèss was flrst given to 
the world, in a practical embodiment, by Mr. Swan." No new 
évidence tending to modify Judge Coxe's opinion being introduced, 
it settles the law of this case, and the only question hère is whether 
défendants plates infringe. 

Thèse plates, which are for secondary batteries, are perforated 
plates. The perforations extend through the plate. The active 
material is found in the said perforations, and in them only. In- 
fringement by the completed structure is so plain that défendant 
has been constrained to insist that Swan's patent is practically for 
a process, and therefore, as défendants process of making the pilâtes 
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is a différent one, there is no infringement. Thus, Swan constructed 
a plate with perforations or cells extending through it, and then 
packed the material in the perforations. Défendants arrange 
pastilles or buttons of the material in a mold, and then cast the plate 
around them. Manifestly, the resuit is the same whether the ma- 
terial is packed within the bounding walls of the perforations, or 
whether the bounding walls of the perforations are packed around 
the material. Défendants also insist that the material which they 
use is not active when the process of packing antimonious lead 
around it is complète, and that it does not become active the moment 
it is placed in the battery fluid, but requirea further electrolytîc 
treatment before it becomes active. But the patent is not conflied 
to active material; it includes "material to become active;" and 
whether it becomes active by one process or another is apparently 
immaterial. The gist of Swan's invention, as found by Judge 
Coxe, was the confining of the material which was to do the work 
within perforations which extended completely through the plate. 
The advantages.of such plates is pointed out in his opinion, and 
those which défendant threatens to use are plainly such plates. 
There is nothing in the patent, or in Judge Coxe's opinion, which 
supports the contention that the claim is other than what it ap- 
pears to be, — a claim for a completed article, not for a process of 
manufacture. Infringement is clear. 

It is further contended on behalf of the défendant that com- 
plainant has been guilty of such lâches as should preclude the 
granting of a preliminary injunction. In a case where this défend- 
ant, or its allied corporation, was complainant, the court of appeals, 
in this circuit, held that the owner of a patent was under no obli- 
gation to sue every infringer forthwith upon discovery of the in- 
fringement, provided he proceeded with due diligence against the 
one whom he did sue. Edison Electric Light Co. v. Sawyer-Man 
Electric Co., 53 Fed. 592, 3 O. C. A. 605. There is no suggestion of any 
unreasonable delay in prosecuting the test suits against the Julien 
<jompany and the New York & Harlem Eailroad Company. Judge 
Coxe's decree in the last-named suit is dated April 12, 1892. The 
présent action was begun in August, 1894. During the intermediate 
period, and for some years before, — certainly, since 1889, — the 
Storage Battery Company made plates which differed from those 
sold to the Illuminating Company, both in the size of the plate and 
in the size of the buttons. The plate now complained of is 15 
inches square, and contains 256 buttons of active material. The 
older plates were 6 by 8 inches, and contained 9 or 12 buttons. 
Both were equally infringements of the patent, which is not con- 
fined to plates or buttons of any particular, absolute, or relative 
size. Complainant insists that it did not prosecute for infringe- 
ment by the earlier plates for the reason that it did not believe 
them to be commercially harmful. The grounds for that belief are 
said to be the relative size of plate and button. In the later plates 
the loss by accident, while in use, of the contents of a single hole, 
would not, it is asserted, practically destroy the usefulness of the 
plate, being ottly a loss of 1-256 of the active material. A similar 
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8i0ci<ip»t to the older plate, howe^er/i would destroy its usefnlness, 
at tbeiflingla perforation holds 1-9 qr 1-12 of the active material. 
Ti^:l9<«3ipIai).atioQ seems a reasonable excuse for f aiUng to prosecute 
agaiDiSt thie Qldef plates, and I flnd nothing in the transactions be- 
tween the «eomplainant's officers and those of the gtorage Battery 
which shotjld eatop complainant from maintaining this action. In 
April, X893, fiejrtaialy, both sides understood, and expressed their 
underrtasding in writing, that the question of infringenient of the 
several î patents owned by complainant would be tested by suit. 
As to the Danish patent, the conclusion reached by Judge Cîoxe, 
withôut argument, riz- that "it is not for the same invention as the 
Swan sTelssue," is conctirred in by this court, aiter argument 
Motion; fof preliminary injuQction granted. 



,WHIï;COMB ENVELOPB CO. v. LOGAN, SWIPT Se. BRIGHAM 
BKyELOPB CO. et al. 

(Circuit Court, i). Massachusetts. July 17, 1894.) 

'^ No. 2,738,,,' , 

L Patbkts-t-Infmhgehbnt— ENTEtOPi: Machinks. 

In. Q. patent for Improvçments In the drylng apparatus of an envelope 
machine, a clalm for a revolvlng drum- having flnger» projecting from 
Its rlm, wlth Intervais between them slïghtly greater than the thlckness 
of the «ivèlope, so that It ttiay be ret'àlned by pressure between the 
Angers, Is not Infringed by a drum In which, instead of Angers, there 
is a plate wlth a rib extending acros^ Its face, against whlch the fiap 
of the enyelppe catches, and the envelope is thus held In position. 

S. Bamb. 

Thei SWlft reissue, No. 9,800, for an Improvement in the drylng apparatus 
6f an 6nvel(^&' machine, Umlted, and M* not infringed by a dryer retain- 
Ing the envelope In posltlcm by means différent in opération and resuit 
from the bulged finger descrlbed in the patent; but infringed by the so- 
çalled "basket dryer." 

! This was a sait in equlty by the Whitcomb Envelope Cîompany 
against the tiogan, S^^^ift & Brigham Envelope Company and 
others for inf ringement of a patent. 

George O. G. Coale and Elmer P. Howe, for complainant. 
Gausten Brpwne and William W. Sv?an, for défendants. 

COLT, Oii'ctlit Jndge. The Swift reiSsued patent, No. 9,800, upon 
which the présent suit is brought, is for an improvement In the dry- 
lng apparatus <!►* envelope machines. In place of a flexible belt with 
pockets, whicïi is found in the old dryer, Swift substitutes a re- 
volving drum vHth rigid Angers projecting from its rim, so arranged 
"that an ehTélope may be held in the space between two con- 
sëputive flngçirB, and no pressure be exerted on the recently 
gummed parts while the gum on the seal flap is drying." The 
Angers are :pr<|yided with a bulge, and the interval between the 
adjacent flngem ià slightly greater thàn the thickness ofthe envel- 
ope, and the envelope is held between the adjacent Angers by the 
pressure reSulting from contact with ttiè èides of the Angers. Tltie 
speciAcation alao describëis guard àanges surrounding the ends of 
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the drum, with lips projecting slightly over the ends of the Angers, 
which, "if désirable," may be used to retain the enyelopes in tUe 
spaces between the Angers. 
The two claimsin controversy are as follows: 

"(1) In an envelope mactiine, a revolving drum havlng Angers projecting 
from Its rim. the interval between adjacent Angers being slightly greater 
than the thiclcness of the folded envelope to be held, whereby folded envel- 
opes may bo held between adjacent Angers by pressure resulting from 
contact of tUe sides of the envelopes with the Angers, substantially as shown 
and set forth. 

"(2) The Angers, F, F', etc., rigidly Axed on the latéral surface of a drum, 
made of such form, and placed at such a distance from one another, that 
folded and gummed envelopes will be held between them by the elasticity 
of the paper, substantially as shown and described." 

The Arst claim, as originally drawn, covered a revolving drura 
with projecting Angers rigidly Axed on its rim; but this claim was 
rejected on référence to the Waymoth patent, No. 58,327, for a belt 
dryer, on the ground that "an endless belt or cbain and a drum are 
often substituted for each other as équivalent means." It is 
évident, therefore, that the Swift patent cannot be extended to em- 
brace generally a revolving drum with rigid projecting Angers, 
but must be limited to the particular form of revolving drum and 
Angers found in the patent, or their équivalents. 

In place of the bulged Anger, the défendants use a plate with a 
rib extending across its face, attached to flanges at the sides of the 
drum. The contention of the défendants is that the Swift patent 
is for a device in which the envelope is held in position, in the 
narrow space between the Angers, against the force of gravity, by 
the friction caused by the elasticity of the paper, while in their 
apparatus the envelope is held against the action of gravity by 
the rib extending across the surface of the plate. To understand 
the défendants' position it must be borne in mind that in their 
machine the envelope is inserted with its flap end towards the axis 
of the drum, so that, when the drum is revolved, the end of the 
flap will be caught on the rib, while in the plaintiff's device the 
envelope is inserted with its flap in the opposite direction, or 
towards the ends of the Angers, and that consequently it must be 
held in position, during the rotation of the drum, by the friction 
created by the contact of its sides with the Angers. From a careful 
considération of the Swift patent in connection with the whole 
évidence, and without giving undue weight to the correspondence 
between the applicant's attorney and the patent ofiice, I think the 
Word "held" in the Swift patent must be construed primarily to 
signify that the envelope is retained in position against the action 
of gra\dty as the drum revolves; and that, while it may also mean 
that the envelope is retained in position in reSation to the inserting 
and withdrawing mechanism, this latter feature is merely incidental 
and subordinate to the main resuit contemplated by the Swift 
mechanism. The défendants' dryer does not infringe because the 
envelope is "held" by other means than those described in the 
Swift patent; in other words, the ribbed plate in défendants' dryer 
is différent in mode of opération and resuit from the bulged Anger 
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Of tbe Swift patent. This conclusion applies to the dryer as now 
cdnsttTicted by thé défendants, but not to tbe so-caJled "basket 
dryèr," one of which tbe défendants now use, and wbieb, in my 
opinion, is clearly an infringement of tbe Swift patent. A decree 
may be drawn in conformity witb tbis opinion. 



DIAMOND MATCH CO. v. OSHKOSH MATCH WORKS et al. 

(Circuit Court, E. D. Wisconsin. October 1, 1894.) 

Patbnts— Action von Infkingembnt— Production op Dbawings and Models 

— DrAWINOS in PeNDING APPlitCATIONS AT THE PatENT OfpICE. 

The défendants concealed tlielr macliines, so ttiat the complainant 
could not make satisfactory proof of Infriiigement. Complainant there- 
upon called one of the directors of the défendant corporation, and 
proved by him that the défendants' machines' contained the éléments 
mentioned in certain clalms of complainant's patents, and then moved 
the court for an order requiring the défendants to produce drawinga 
or a model of said machines, or to permit complainant's experts to 
visit their shops, and make such drawlngs from the machines. Hdd: 

1. That although such order should not be granted upon mère sus- 
picion or allégation of Infringement, yet hère, as the complainant had 
shown probable cause for believlng that infringement waa golng on, 
the order should be granted. 

2. That the fact that an application for a patent on one of the défend- 
ants' machines was pending was no ground for denying the order, the 
rule of secrecy in the patent office having no application to investigations 
of causes by the courts. 

3. Rule entered for the défendants to produce drawings of the alleged 
Infringing ihachines upon payment of the cost thereof by the com- 
plainant 

Two actions in equity by the Diamond Matcb Company against 
tbe Oshkosb Matcb Works and others for infringement of a certain 
patent. Heard on complainant's motion for an order requiring tbe 
production of certain drawings by tbe défendants. 

Prindle & Russell, L. Hill, and H. G. Underwood, for complainant. 
A. E, Tbompson, C. T. Benedict, and Harsbaw & Davidson, for de- 
fendants. 

SEAMAN, District Judge. Tbe complainant is prosecuting two 
«tctions in equity against tbe défendants, alleging infringement in 
eacb case of certain letters patent, and the défendants answer in 
each, under oath, denying infringement. The complainant was pro- 
ceeding witb tbe taking of testimony before a notary acting as ex- 
aminer pursuant to stipulation, and produced as a witness in its 
behalf William H. Wyman, wbo was superintendent and director of 
tbe Oshkosb Match Works, and iûventor of the alleged infringing 
machinery used by the défendants. It is sufiacient to state that 
tbis witness tèstifies that applications are pending in the patent 
office for patents upon one of thèse machines; that fuU and com- 
plète drawings hâve been made of each of the machines, but were 
delivered to their soliciter for use witb applications for patents, 
and are not in possession of the witnesses; that be is not sufficiently 



DIAMOND MATCH CO. V. 08HK0SH MATCH WORKS. 985 

slnlled to make drawings or sketches which would accurately rep- 
lèsent the machines, and has no model of them. His answers to 
certain of the direct interrogatories, which are framed in the précise 
language of claims set ont in complainant's patents, tend to show 
that there is présent in the défendants' machines, in each case, at 
least a similar combination of éléments for a similar purpose. There 
is Buffieient in some of thèse answers to show ground for suspicion 
of infringement, and to demand accurate information of the means 
or éléments employed in order to détermine the question of con- 
flict. In this state of the inquiry, it is not "a mère fishing excur- 
sion" for évidence against the défendants, or a move upon bare sus- 
picion. The case differs materially from that presented in Dobson 
V. Graham, 49 Fed. 17, and cornes clearly -within the rule announced 
in Edison Electric Light Co. v. United States Electric Lighting Co., 
44 Ped. 294, 45 Fed. 55; Coop v. Development Inst, 47 Fed. 899; 
Johnson S. S. R. Co. v. North Branch Steel Co., 48 Fed. 195. 

The complainant is not entitled to the aid of the court, upon a 
suspicion or an allégation of infringement, to pry into the business, 
opérations, or appliances of the défendants, either to the end of mak- 
ing out a case against them, or for any other object. The défendants 
are entitled to protection in their rights and property, and will not 
be fequired to make prématuré disclosure of their matters of dé- 
fense. But the answers above referred to so far establish ground for 
a prima f acie case of infringement that it is fairly opened for inquiry, 
and the complainant is entitled to accurate information of the con- 
stituents and mode of opération of the alleged infringing machines. 
That information can be readily fumished. It is a part of the com- 
plainant's case, but cannot at this stage be withheld upon the ground 
simply that it is under the control of défendants. I doubt whether 
the question of identity could be determined satisfactorily without 
the aid of drawings, models, or inspection; and I am unable to flnd 
any reason for the fear expressed by the défendants that some harm, 
aside from the issues in this action, might resuit from disclosure 
while the application in the one case is pending in the patent ofSce. 
Any invention it may show cannot be forestalled at this time. The 
rule or practice of the patent office, which withholds the drawings 
and papers from the public eye until the case is disposed of, is salu- 
tary there, but is not applicable to the investigation of causes by 
the courts. The application in the other case is stated to be in 
readiness for flling, and disclosure obtained in this public manner 
cannot be presumed to imperil any invention it may contain. The 
drawings must be produced, if in existence and within control of the 
défendants or their counsel, for use before the examiner, upon pay- 
ment by the complainant of such sum for their use as shall be reason- 
able. A rule will be entered accordingly, with leave to complainant 
to apply for f urther relief upon default, or insufficiency of the in- 
formation. 
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ADAMS ELECTBIC RY. CO. v. LINDBLL RT. CO. 
(Circuit Court, H. D. Missouri, B. D. September 17, 1894) 

1. Patbnts— Ikvbktion— Elbctbio Stbbbt CàE Motors. , 

Uaking changes In the method o( com^imlcating power from me 
armature of an electrie motor to a street-Car axle, as between well- 
known devlces, such as friction bearlngs, cog gearlng, and pulleys, In- 
rolves no InTenticn. 

2. Samb— Changes IN FoRM, Etc. 

Cljanglng the form, proportion, and slze of an electrie motor, so as to 
admit of putting It under ao ordinài-y street car, in conjunction with 
the ailé thereof. Involves no invention. 
8. SaM«." ■ ' ' ■ 

There Is no Invention in so mountlng an electrie motor upon a street- 
çar truck that it has a positive connection with tlie drlven axle only, 
and merely a sprlng connection, through the truck f rame, with the 
othèr axle, thus permitting a torque movement of the motor in starting 
and stopping the car, and allowlng the whéèls to pass over curves and 
. Inequallties with greater facllity. 
4.-'. Sam».' ■ 

The AdaniB patent. No. 800,828. relating to împrovements in electrie 
streèt car motors and trucks, Is void for anticipation and want of inven- 
tion. 

TMs was a suit in equity by the Adams Electric Railway Com- 
pany against the Lindell Railway Company for infringement of 
a patent relating to improvements in electrie street car motors and 
trucks. 

Given Campbell and Upton M. Young (Robert H. Parkinson and 
A- O. Fowler, of cbimsel), for complainant. 

Eaton, Lewis, Boyle & Adams (Frédéric H. Betts and Samuel R. 
Betts, of côunsel), for défendant. 

HALLETT, District Judge. Complainant's patent, No. 300,828, 
was issued June 24, 1884, upon an application âled December 15, 
1888. The claims of the patent, three in number, are as follows: 

"(1) The combination, with the axle whlch carries the drlven wheels, the 
axle boxes or bearlngs, and a iframe secured to, or f ormed in one with, said 
boxés or bearings, of an electrie mOtor, whose armature is mounted to revolve 
on' said axle, and whose fleld Isattached to and carrled by said frame, sub- 
stantially as and for the purposes hereinbefore set forth. (2) The combina- 
tion, with the drlven wheels, their axle and axle boxes or bearings, and a 
iield-supportlng frame secm'ed to, or formed in one with, said boxes or 
bearings, of an electrie motor, whose armature and field are carried by said 
axle and frame, respect! vely, and Intermedlate motlon-transmitting gear- 
ing, also carrled by said frame, and meshipg on the one hand with a gear 
on the drlven wheels, and on the other with a gear on the armatm-e hub. 
(3) The drlven wheels, their axle and àxle boxes or bearings, and the sup- 
porting frame secured to, or formed in one with, said boxes or bearings, in 
combination with the armature mounted to revolve on said axle, and the fleld 
magnetâ, commutator brushes, and intermedlate motion-transmitting gear- 
lng mounted in and ciirried by said supporting frame, under thé arrangement 
and for opération as hereinbefore set forth." 

None of the éléments of the combination described in the claims 
was new at the date of the application. The motor and its several 
parts, the car axle, the axle boxes, the field-supporting frame, and ail 
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other things mentioned in the claims, were in use at and before that 
time. Theionn o£ some of the éléments was changed in the Adams 
combination, as we shall hare occasion to point out in the courae 
of this opinion, but it is clear that none of them were new at that 
time. And the arrangement of the several parts with référence 
each to the other is not regarded as of substance in the invention. 
For illustration: In complainant's patent the armature wa,a 
made to revolve on the driven axle, as stated in the flrst and third 
claims, aud there were two fields in perspective, one on each side 
«f the axle and armature. In respondent's patent (the Sprague 
motor) there is but one fleld in perspective, and the armature is 
put in front of the fleld, and the whole is journaled on the driven 
axle. It is conceded that such différences in the conjunction of 
parts does not affect the quality of the machine. Its essential 
f eature is stated by the inventor, at page 450, vol. 2, of complainant's 
testimony, in the folio wing language : 

"The deviee shown and described in complainant's patent embodies 6.n 
electrlc motor rlgldly mounted on a single railway car axle, which it Is 
Intended to drive, by means of axle boxes or bearings upon such driven 
axle, the whole forming a supplemental structure separate and distinct trùm 
the car frame or truck frame, with whlch it is only flexibly or nom:igldly con- 
nected." 

In another place (page 35.5) the inventor says: 

"It should also be observed that it is nowhere stated In this patent tljat 
the object of the invention is to provide a suitable type of electric motor for 
an electric railway, or to provide a suitable form of gearing for an electWe 
railway, or to provide a spécial and particular way of mounting an electric 
motor upon the single driven car axle, but that the object is, broadly, the 
provision of an arrangement by which the fleld and rotating armature (that 
is, both éléments, the moving part and the stationary part) of an electric 
motor, and the gearing or transmitting devices (whlch includes ail methods 
of mechanically transmitting motion from the driving shaft or armature 
spindle to the driven car axle), through which motion is communlcated from 
the armature to the wheels of the car or vehicle, can be supported in such 
manner as to be Independent of the body of the car or truclj, with a view 
to permitting the latter to move freely without disturbing the relations of 
the motor and transmitting devices to the driven wheel or wheels, whereby 
the fleld and ail other parts carried by the frame always occupy the same 
relative position to the wheels and armature, and are not affected or dis- 
turbed by the spring connection between the body of the car, or between 
the truck and the wheels, while at the same time the fleld is held from 
revolving with the axle by elastic restraint." 

Accepting this explanation of the plan and purpose of the in- 
vention, there is little to dîstinguish it from other devices of earlier 
date. In the year 1880, at Menlo Park, N. J., Mr. Edison built and 
used, in au expérimental way, a locomotive which was operated by 
electricity, and which embraced ail the éléments of complainant's 
patent. It was a locomotive, in the sensé of a traction engine, 
distinguishable from a passenger car, which may be moved by power 
within or under it; but, in essential features, it was much the same 
as complainant's deviee. There was an electric motor geared to 
the driven axle, and resting on a frame attached to the axle boxes. 
AU kinds of gearing for transmitting the power of the armature, 
to the driven axle were successively adopted, but the change from 



988 FEDEBAL BEPOBTEB, VOl. 68. 

one to another of such well-known appliances was not in the way of 
niodepn iHTention. Given the power of a reTolving shaft, whether 
produceâi by water, steam, or electricity, to center it upon another 
place of u«efulness, by friction; cog gearing, or pulleys, is entirely 
TOthin the range of ordinary skill. This devlce was the subject 
of British patent No. 3,894, of date September 25, 1880. Some 
changea in the form of the motor and the carrying f rame were 
désirable, and probably necessary, to admit of mounting the body of 
a passenger car on the Edison locomotive, and thus to change that 
vehicle to the car of the présent time, which carnes its own motor. 
But it is doubtful whether there was anything like invention in 
making Bach changes. A motor consisting of many colis of wire 
combined in a form suitable for an armature to revolve rapidly in a 
frame, and of other coils of wire combined in a form suitable for a 
âxed magnet in another part of the same frame, mày be built in any 
desired shape and size. The matter of reducing the Edison appa- 
ratus of 1880 to a size and shape whlch would admit of putting it 
under an ordinary passenger car in conjunction with the car 
axle was no great achievement. If, however, it was something 
more, and bf the highest art, the resuit was produced long before the 
date of complainant's invention. Cari Heinrich Siemens, under date 
February 10, 1880, obtained British patent No. 583, in which the 
motor was carried under the car in the manner now practiced. 
He says, on page 4 of the spécifications: 

"VeUcles provlded wlth dynamo-electric machines operatlng according to 
the above-described invention may elther serve only as locomotive englnes 
for haullng along other carrlages, or they may themselves constitute pas- 
senger carriages, as shown at Figs. 1 and 2 of the' drawings. The before- 
descrlbed System of electrlc railways may also be employed as auxlllary trac- 
tion power for ordinary railways at Inclines, the arrangement Indlcated at 
FIgs. 5 and 6 belng assumed to be so appUed; the rails being the ordinary 
ones of the railway, and the vehicle an ordinary rallway van." 

The same resuit was produced by Joseph E. Finney in the year 

1882, as shown by letters patent No. 285,353, issued September 18, 

1883, upon application filed February 15, 1882. He also put the 
electric motor under the car, and had positive gearing to connect 
with the driven axle. there is therefore nothing new in complain- 
ant's patent, in respect to getting the motor under the car body, so 
as to make the locomotive a carnage for passengers. 

It is contended, however, that in the earlier devices, of which only 
two hâve been mentioned, the motor was rigidly attached, — one end 
to the driven axle, and the other end to the frame, or to the body 
of the car, — ^in a manner to forbid the torque movement of the 
motor in stopping and starting the car. It seems that the motor, 
unrestrained, under an electric current would revolve on the car 
axle, and this movement, to a very limited extent, aida in starting 
the car. To enable the motor to respond to the turning movement, 
the outer end— that which is not connected with the car axle — ^must 
be, in some measure, free. To meet this condition, complainant's 
. patent calls for a frame supported on the axle boxes of the driven 
axle, which shall carry the motor and the power-transmitting gear- 
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ing, and respond to ail its moTements. The language of the patent 
on that subject is as follows: 

"It Is my object to provide an arrangement by which the fleld and rotating 
armature of an electric motor, and the gearing or transmltting devices 
through which motion Is communlcated from the armature to the wheels of 
the car or vehlcle, can be supported In such manner as to be Independent of 
the body of the car, with a ylew to permitting the latter to move freely with- 
out disturbing the relations of the motor and transmitting devices to the 
driven wheel or wheels. To this end I mount the armature upon the axle of 
the driven wheel or wheels, and I support the field in a frame, which Is 
rigldly secured to, or found in one with, the axle boxes or Journal boxes 
of said wheels, said frame also carrying the intermediate gearing through 
which the armature Is connected to the wheel or wheels to be driven. In 
this way the field and ail other parts carried by the frame always occupy 
the same relative position to the wheels and armature, and are not afifectéd 
or disturbed by the spring connection between the body of the car or truçk 
and the whçels." 

Complainant's motor, having fields on both sides, and the anna- 
ture centered on the driven axle, would probably be well balanced 
on the axle; but the osciïlating motion of the ends would be very 
strong, and it would be necessary to restrain it in some way; 
otherwise, the frame and the motor would be destroyed by contact 
with the track and with the car body. It is said that this condition 
was recognized, and the proper remedy applied, in the following 
suggestion found in the spécifications: 

"With a View to preventlng Injiuious tlirusts of or upon the field-sup- 
porting frame, I prefer to Interpose between its ends and the body. A, 
sprlugs, 1." 

This, however, cannot be regarded as part of the inyention, for 
several reasons, and principally because it is not claimed as such. 
Articulate connection between the motor and the body of the car 
or the truck frame is not demanded or suggested in any of the 
claims, and the language quoted is in recommendation of spiral 
springs; that is to say, an instrument of connection, and not a 
statement of the kind of connection to be made, as flexible or 
yielding or positive. Clearly enough, the inventer intended to sepa- 
rate the motor from the car body, as shown in the next paragraph 
taken from the spécifications: 

"Under the arrangement described, It will be seen that the field of the 
motor, although It does not revolve, Is, in effect, carried directly by the 
wheels and their bearings, and retains the same relative position at aU 
times with respect to the same, so that motions of the body of the car on 
its springs will not complicate or Interfère with the transmission of power 
from the motor to the wheels." 

But I do not see that he was impressed with the idea of giving 
play to the free end of the motor in order to avail of some part of the 
torque movement in stopping or starting the car. 

Aside from this, and looking to the oASce of the fleld-supporting 
frame of complainant's patent, we see that it is a necessary part of 
that deyice. But when the form of the motor came to be changed, as in 
the Sprague and other plans, one end of the motor was joumaled on 
the driven axle, and the other end was supported by a spiral spring 
which rested on a crossbar of the truck frame. Thus, the problem 
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tjf dllfwiag torque motion at tfee f ree end of the mdtor was entirely 
separated from the fleld-supporting f rame, and thàt frame became 
useless. The motor lias a frame ofitaelf, which holds ail parts in ' 
fixed relation, and is capable of'carrying the gearing which trans- 
mit» the power to the axle. Tlie free end is siip|)brted or suspended 
on a spring which is attache^ to the ttaçk frame, and the latter 
is carried on the axles in the usual way. I do not flnd anything 
of that kind in complainant's patent. As I understand it, the 
patent is silent on the subject Furthermore, if we take the field- 
supporting frame to be an élément of the Sprague plan, as adopted 
and used by respondent, there seems to be but one feature in 
which it differs substantially from the Edison and Finney devices. 
In the latter, the motor is carried on the truck frame, which is 
attached to both axles of the car, and in the former the connection 
with the driven axle is positive, and only a spring connection through 
thé itiM^ fi*ame with the othér axle. The change thus made, from a 
flxed iând t>bsitiYe connection bètween the two axlês of the vehicle 
in thé Edison and Finney plietns, to an articulàte connection, as in 
complaîBanfs plan, is not, in my judgment, a modern invention. 
Articulàte connection bet-^èeii the axles has been uséd from the 
earli^t times in the common lûmber wagon, and in many other 
rbad vehicleis of four wheels. Several patents in which an effort 
was made to apply steam powér to ordinary wagons are in évidence, 
and they Show this connection in one form or another. Whatever 
power inày bé used to drivé f ôùr-wheel vehiclesj a flexible connection 
between the axles, so that each may rise and fall indepèndently of 
the. other, has long been in cômmon use. If, therefore, we accept 
the fleld-suppoirtîng f rame of complainant's patent as a short truck 
framé aiapted to osdllate upon one axle so as to yield to the torque 
motion of the motor, we hâve ûothing more than a change in con- 
nectionwith the other axle, and an adaptation of an old device to 
new conditions. This is the point discussed at length at the hear- 
ing, and indeed the only point in the case worthy of serious con- 
sidération. 

Upon full examiuation of the record, and the very able arguments 
of counsel, I am not convinced of the merits of the patent. Much 
was said at th^ hearing about the efflciency of complainant's con- 
struction, in allowlng the car wheels to pass over curves and in- 
equalities of track with greater facility than was theretofore possi- 
ble, which I dârihot go ovér at length. However the fact may 
be in relation to those matters, I do not flnd anything in the patent 
which can be recognized as an invention, and therefore I am con- 
strained tô" disihiss the bill, with costs. 
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EBEEHARD MANUF'G CO. v. EL.BBL et al. 

(Circuit Court, N. D. Ohlo, E. D. August 8, 1893.) 

No. 5,009. 

Patents— Anticipation— Harness Trimmings. 

The Zeller patent, No. 207,791, for an Improvement In Hamess trimmlngs, 
Is not anticlpated by tJie Hinman patent of February 25, 1868, or the 
Zeller patent of September 15, 1874. 

Suit by the Eberhard Manufacturing Company against Elbel & 
Co. Decree for complainant 

Thos. W. Bakewell and E. A. Angell, for complainant 
M. D. Leggett and Chas. R. Miller, for respondents. 

KICKS, District Judge. The bill is flled for infringement of let- 
ters patent No. 207,791, granted on September 3, 1879, to Melancthon 
E, Zeller, for an improvement in hamess trimmings. The complain- 
ant has given to the public a rery simple device, which combines sev- 
eral éléments that are ail calculated to make it acceptable and use- 
ful. Though it présents no single élément evincing great invention, 
it combines several new features, which, taken together, make 
it a successful device, which has rapidly won its place among articles 
of useful manufacture. It is easily and cheaply made, so designed 
and constructed as to be easily put together. Each part periorms the 
function claimed for it, and when put into use it is superior to any 
other article made or designed for the same purpose. It can be made 
and sold separately, can be readily attached to any kind of harness, 
and it fulfills the uses for which it was designed. In it the patentée 
developed as to its leading features tliat "last step" which complètes 
invention, and makes the device a success. This is particularly 
striking in comparing the device of the patent in suit with the device 
of the same patentée in the patent designated "the Zeller patent of 
1874." That device was practically inoperative, both because of the 
expense and difflculties connected with its manufacture, and more 
particularly because the falling hook, which was designed to re- 
ceive the check rein, had such a long vertical end projecting through 
the elevated plate or passage that when the strain on the check rein 
was lessened so as to permit the hook to slip back, or to force it back 
towards or over the crupper loop, the ring, instead of falling easily 
and surely, would catch and remain rigid. One of the principal fea- 
tures claimed for the hook so constructed was that it would readily 
fall and prevent its destruction in case the horse or mule should fall 
or roll with the harness on it ; so that for the chief advantage claimed 
ît was inoperative. The chief défense against this patent is that it 
was anticipated by the manufacture and sale of various articles of 
common use by nine prior United States patents. The two chiefly 
relied upon as showing an anticipation are those of J. W. Hinman, 
February 25, 1868, and of M. E. Zeller, of September 15, 1874, just 
referred to. The Hinman patent, while it involves the drop hook 
and drop ring in a device intended for an entirely différent use, did 
not disclose those uses in a way to make them any more conspicuoua 
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than had been donc in other devices in which they had been pre- 
viously employed, or than would suggest such use in a drop hook 
sucli' as used in complainant's patent. I do not, therefore, think 
tliat tlie Hinman patent was an anticipation. For the reasons stated 
before, I do not tliink tlie earlier Zeller patent is an anticipation, 
It is intimated in brief of defendant's connsel tliat thé claim in the 
earlier patent, abiandoned by Zeller, viz.: "A hamess finding con- 
sisting of the plate, A, upon which is formed the élévation, a, having 
an eye or passage. A' to receive a terret or ring, a hook, or other 
hamèés attachment, substantially as and for the purpose set forth," 
— is substantially the same as the claims of the later patent, and 
should estop him from setting up the same in his présent suit. The 
essence of the later invention is that the parts are cast separately, 
and so made as to be easily and cheaply made and put together, 
and, TTheh so combined, to furhish a, stronger and more satisfactory 
prodnct. AU this is accomplished. And there is no ground for 
êstoppël on the plea that the former claim abandoned is the 
same device. The défendant haa nt?t seen fit to use ahy of the de- 
vices Set ont In the hine patents pleaded. It has, however, patterned 
the article it manufactures exactly from that of complainant. It 
has done this aftèr correspondence, and with full information as to 
coinj)lainant's clàims. The hook is a clear infringement of the first 
and third claims of the patent, and the terret is of the second claim. 
The coniplainant iS entitled to a dècree sustaining its patent, flnding 
infringement, and for an accounting. 



LBVY V. DATTLEBAUM et al. 
(Circuit Court, S. D. New York. October 4, 1894.) 

1. Patents— IssuAKCB to Joint Inventors. 

Issuance of a patent to "T. and L., of the flrm of T. & L.," puts the 
légal tltle In the parties jointly, and not in the flrm. 

2. Samb-tRequisites dp Assi&nmbnt. 

Where the légal title to a patent used in the business of a flrm is In the 
partners jointly, an assignment by one partner to the other of ail goods 
and machinery, etc., "and ail other property whatever belonglng to said 
flrm, and ail his rights, title, and Interest thereln," does not convey the 
légal tltle to the patent. An Instrument asslgning a patent should dls- 
tlnctly describe the patent, though description by name, number, and 
date is not indispensable. 
8. Same— Practical Construction of Alleged Assignment. 

One of two Joint patentées, who were partners in business, gave to t'ie 
other, on the dissolution of the flrm, a writlng which the latter clalmed 
operated as an assignment of the patent It appeared, however, that 
after the exécution of that instrument each gave the other a Ucense under 
the patent. Seld, that this was a practical construction of the prier 
Instrument, and implled that each still owned an interest in the patent. 

This was a bill by Charles M. Levy against Dattlebaum & Pried- 
man for infringement of a patent. 

H. A. West, for complainant. 
Arthur Murphy, for défendants. 
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TOWNSEOT), District Judge. Tliis is a billin equity for the in- 
fringement of letters patent No. 389,776, granted September 18, 1888, 
to Otto TMe and the complainant, as joint inveiltora of an inter- 
changeable ring. The défenses are invalidity of patent, and license 
f rom Otto Thie. At the time of the application for the patent, said 
Otto Thie and the complainant were partners in the jewelry busi- 
ness, under the name of Thie & Levy. The application for the 
patent describes them as "Otto Thie and Charles M. Levy, of the firm 
of Thie & LeTy." The fées for procuring the patent were paid by 
the flnn. The firm used the invention in its business. On January 
21, 1890, the flrm was dissolved by a written agreement, which iu- 
cluded an assignaient from Thie to Levy of the goods, machinery, 
etc., "and ail other property whatever belonging to said firm of Thie 
& Levy, and ail his rights, title, and interest therein." Levy as- 
Bumed the payment of certain obligations of the flnn. Afterwards, 
on June 5, 1890, Levy and Thie made a settlement, in which Thie 
gave Levy an instrument called a counterbond. This was a bond 
by Henry Jaeger and Thie, containing, among other things, the 
following: 

"Whereas, certain controversles hâve since arlsen between them (Thie 
aad Levy), &c.; and whereas, certain clalms hâve been made as to the rights 
of sald Levy to manufacture under certain United States letters patent, here- 
tofore taken ont in the name of Thie and Levy: Now, therefore, if the sald 
Otto Thie and the sald Henry Jaeger shall indemnify and hold the sald 
Charles M. Levy, his heirs, executors, and adminlstrators, free and harmless 
from the payment in whole or In part of any claim agalnst the aforesald 
flrm, &c., or from any claim of said Otto Thie or his assigns agalnst said 
Levy, by reason of his manufaeturing under said letters patent, then this 
obligation to be void; otherwise, to remain in full force and vlrtue." 

The patent referred to in said counter bond is the one in question. 
Levy testified, and it was not denied, that he at the same time gave 
Thie a license to manufacture under the patent. Thie, when testi- 
fying for the défendants, declined, upon cross-examination, under 
advice of défendants' counsel, to produce the license. Défendants 
produced in évidence a license from Thie, dated January 10, 1890, 
11 days before the dissolution of the partnersMp, to manufacture 
under patent No. 389,779, no royalty to be paid for two years. The 
number of the patent is manifestly a clérical error, and the patent 
referred to is the one in question. Dattlebaum, one of the défend- 
ants, testified that they obtained this license before the dissolution 
of the partnership, but after he had heard that it was to be dissolved. 
Complainant claimed the said license was not in fact made until 
after the dissolution of the partnership, and that, if made at the 
time of the date, Thie had no right to make it, and that under the 
circumstances it was not taken bona flde. Complainant testified 
that the patent was partnership property. Thie testified that he 
alone made the invention, and that the patent was his own personal 
property. Complainant claimed that the légal title to the patent 
was originally in the partnership, that Thie's interest passed to 
Levy by the assignment "of ail other property whatever belonging 
to said firm," and that the license to Thie was conclusive proof that 
Thie's only interest in the patent after the dissolution of the part- 
v.63F.no.7— 63 
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nership was as licetisèe f roiH liéV*f , Défendante cîaiinèd fhat "the 
patent was void, as taving bèfen fràudulentlyObtaiûèd as a joint 
patent,, When it waë Hhe sdlô iiW^eâtiOn of Thiej ^:hàt it was void by 
reason ôf prior use; that ïliiè #kà a joint oWnei?,'and had a right to 
licensa ' ■■ - "'■'■■ 

I do not'tliink it heceissaïyî tO plss lïpon the varions charges of 
fraud, or the question of tlie vaMity of ^ne pateût. I hold thtat the 
légal title to the patent, Whèflisstfeëi was in Levy ând Thie joLntly, 
not in the partnership, and lihlat; as the légal title ■«'as never con^ 
veyed to the partnerehip; ^é âSsignnient of "ail other property" of 
the partnership did nqt <;6ntëf ISié Ifegàl title to the patent. Assigni- 
ments of patents ought àlw'lys^tb'distiiictly deséribe the patent as- 
signed. It is thé duty Ôf âssîgiiéëâ of patents to see that their as- 
signments <|o distipctly dëàëri'M the t)atents, and' if the language 
of thè éwsi^nieht boBtaîiis Milii rêfèrehcè tô the JJâtent, but leaves 
in douM thé question of whethèl' the patent was intended to be in- 
cluded, I t|ifa]i the doubt oii^t* tto bê resolved against the assignée, 
in suits bèroéèn him ànd thiSd pàSrtiès, until he has obtâined a clear 
conveyance. 

I do not aSsent, howevër, to th*» claim of the defeindants that an 
assigûment which does nqt'ïdènitify the patent bynàme, number, 
and date cannot convey a t^tlé tb the patent îf 'jtij.e légal title to 
the patent had been assignéd to the partnership, as euch, the con- 
veyance by Thie would have been suflQcient Eailroad Oo. v. Trim- 
blé, 10 Wall. 367. :: ; 

Furthermore, in the présent càs^, I think the acte of the parties 
décide the question againstthe-olaims of the eomplainant. The 
"counter bondi," «o called, of June 5, 1890, clearly contains a liceuse 
from Thie to Ijevy to use tl^is pateht Thie and Lévy on that day, 
in settlement of their dilHculties, ^àve each to the othér a license to 
use this patent. The fact that the license was given by each to 
thé other seems to me to hâve precisely the contrary effect to that 
claimed by complainant's counsél for the license to Thie. It was 
a practical interprétation by the parties of their prior agreeménts, 
ànd implied that ttie whole title to the patent was not in the eom- 
plainant. I think this practical construction shouldi prevail, even if 
th,ere were serious doubt as to where the légal tîtle rested. Such 
practical construction is now recogûized by the pdurts as controlting 
wlierever the intent is doubtful, aiid is sometimès allowed to ptevail 
evén against the literal terms of ijhe instrument District of Co- 
lumbia V. Gallaher, 124 U. S. 506, 8 Siip. Ot 585;' Central Trust Co. 
v.Wabash, St L. «^ P. Ky. Co., 34^J^ed.>25L If eomplainant has an 
équitable title,'! tbînk he should ^aie Thie a party to Jiis suit If 
judgflient were' rendered for thé çôinplainant in' this action, Thie 
might still sue Levy for his royalties, and other évidence might be 
presfinted in such suit Aiso, thpré is ho évidence that the assign- 
ment which it is admitted Le^ gftve to Thie wàs not transférable; 
and, if Thie had no other title, it tnay be that défendant would be 
entitled to the beneât of it, especially as eomplainant has never re- 
corded his alleged assignment. Let a decree be entered dismissing 
thebill. 
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FRONT RANK STEEL FUENACB CO. T. WROUGHT IRON RANGE CO. 
(Circuit Court, E. D. Missouri, B. D. October 19, 1894.) 

1. Patents — Invention— Improtembnts in Dkgreb. 

An apparatus coijstructed upon the same operatlve prlnclples as a 
prior one, dlffiering therefrom only in slight partlculars, and whlch, If 
an improvement at ail, is merely one of degree, and not of l^ind, possessea 
no patentable inTention. 

2. Same— Anticipation— Phiob Conception— Réduction to Practice— Priob 

Use. 

Prlority of conception, wlthout réduction to practice, and wlthout flllng 
an application untll more than two years after the devlce lias been made 
and put in use by anotber, will not sustaln a patent, -wben no sufficient 
excuse for the delay is shown. 

S. Same— Hot-Air Furnacbs. 

The Campbell patent. No. 414,018, for improvement in hot-alr fumaces, 
is vold because of anticipation by the Powell fumace. 

This was a suit in equity by the Front Bank Steel Fumace Com- 
pany against the Wrought Iron Range Company for infringement 
of a patent for hot-air f urnaces. 

B, P. Eex, for complainant. 

George H. Knight and H. G. Ellis, for défendant 

PRIEST, District Judge, This case cornes before me on an ordei 
sustaining a pétition for review, and is placed in very narrow lines 
by the order. The cause was heard by Jùdge Hallett, who ordered an 
interlocutory decree, adjudging the complainant's patent valid, and 
awarding an injunction and accounting against the défendant for in- 
fringement of letters patent No. 414,018, to Francis M. Campbell, 
inventer, and William Thuener, assignée, for an improvement in 
hot-air fumaces. No written opinion was filed by Judge Hallett. 
While submitting his oral views, which were very imperfectly re- 
ported, he observes: 

"I shall not discuss this matter at great length, but I must say, agaln, 
I thlnk the eomplainant's device, comprehending, as it does, the location 
of the several flues, the upward and the side, and the manner of Connecting 
wlth the flre chamber, and the Introduction of the cold air, may be of the 
nature of invention." 

Judge Hallett had before him several fumaces of similar con- 
struction, and involving much the same principle of action, as that 
of complainant's. A pétition was filed upon the ground of newly- 
discovered évidence, and the attention of the court was called par- 
ticularly to the Powell and Krause fumaces, the former of which 
was put in use as earlyas 1884, and the latter in 1888. Upon thia 
showing, Judge Hallett ordered — 

"That a rehearlng be allowed at the next term of the court upon th« 
question of the novelty of complainant's invention with référence to the 
Powell fumace and the Krause furnace, mentioned in respondent's affl- 
davlts filed June 24, 1893." 

The necessary steps marked ont in the order hâve been takei^ to 
présent the question thus reserved. Whatever might be my diaposî- 
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tion otherwise, I felt constrained to the considération of tliis single 
question and aucli otliera only as^are strictly incidental to and neces- 
sarily grow put qf it, thouehcounsel hâve given attention in tlieir 
respective argitmients to quiteall the issu^es involved in the contest 
as it originally stood. The respondent mainly relies, so far as this 
hearîng is coneerned, npon the Powell fumace as an anticipation 
of the complainânt's furnace. The numbef of anticipations is not 
materiàl. If oiië perfected an^ ùsed has preceded, it is sufflcient to 
defeat the yaUdity of the patent relied upon. This, then, at once 
introduces the question whether the Powell furnace was an antici- 
pation of the complainant'Si TMe CampbeH patent, under which 
complaiûant iîjàînis, is for àù iinprovement in hot-air fumaces, 
"which relates éspeciallyto 'thé System of flues trayersed by the 
products of combustion in their escape from the combustion cham- 
ber." The arrangement of complainânt's furnace is thus described: 

"Leading from the upper portîbn' of the combustion chainber, which Is 
practically an upright chamber. In the customary form, are two horizontal 
escape flueS, ftB', ivhlch lead, rèspèetively, Into two vertical fines, O, C, 
at and towarâsitii© upp^r portion thèreof. The uprlght fines at the lower 
end tbereof connect wlth a horizontal chamber, D, towards the ends of it 
The exit from the horizontal chamber is by moans of an upright flue, B, 
which rises from the center of tlie chamber mldway betwèen the vertical 
fines, C, C, and a:t its upper end cPnfiects with any sultable escape flue. 
Cold air is admitted into the hot-àlr chamber at the rear of the furnace, 
and directly to the rear and under the chamber to which the two upright 
fines ïlnlte." 

The opération, of the fumace is described in the spécifications as 
follows: 

. "The heate^ products of combustion escape from the chamber A into 
descendlng flues, C, C', which âre'quite large in dlameter and larger than 
the flue B. Owiag to their sizé and the use of the pair of them. the flues 
0, C, are sufQclfent for the chamber A, and no direct escape is needed. 
The course from the fiues O. 0', is downward into the chamber D, which 
serves not only tb provide an additional heating service, but also as a 
dust chamber, and as a guard to favor the delivery of the incoming cold 
air towards the central portion of the hot-air chamber. From the chamber 
D the escape is as stated upward throujrb the fine B.'! 

Three claims are predicated on thèse spécifications, the flrst and 
third of whith are necessary to notice: 

"(1) In a fumace the combinatlon with the hot-air chamber, having an 
ail* inlet in on&side near its bottom, of the combustion chamber, situated 
eccentrlcally within tbe hot-air , chamber, , and adjacent to the side thereof, 
opposite that hlàvlpg the air inïet, ihe flues B, B', extending from the inner 
side of the combustion chamber near the top thereof, the descendlng flues 
O, C, comniunlcàtlng at the top wlth the fiues B, B', respectively, the cham- 
ber D commuBlÉtatlHg with the lower ends of the fines 0, C, and the 
ascending fine E fising centyaUy from the chamber between the fiues B, B', 
Bubstantially as specifled." 

"(3) In the furnace the combinatlon with the hot-air chamber and the 
combustion chamber, situated eccentricaily therein, of the fiues B, B', 
extending from tHè top of the combustion chamber, the descendlng fiues 
C, C, of large ditlineter, communlcatlng respectively with the fiues B; B', 
the heating chamber D communlcatlng wlth thé lower ends of the flues 
C, C, and the ascending flue E rising from the chamber D between the 
flues 0, C, of much smallër dlameter than the latter flues, as and for the 
purpose set forth." 
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The Tirtues of this spécial mode of construction or System of es- 
cape fines are particularly dwelt upon in tlie spécifications. Of the 
vertical fines 0, C, it is said, owing to their size and tlie use of a pair 
of them, fhej are sufficient for the combustion chamber, and no di- 
rect escape is needed. Of the horizontal chamber it is claimed that 
it not only provides additional heating service, but also a dust cham- 
ber and a guard to favor the delivery of the incoming cold air 
through the central portion of the hot-air chamber. In addition to 
this the dust chamber is not connected with the combustion cham- 
ber, and the space bet-ween the two affords an opportunity for the 
air to rise. The ascendiug fine E is smaller than the descending 
flues C, C, which is for the purpose of retarding the descent through 
the flues C, C, and increasing the heating service thereof, and, by 
means of the retardation of the product of combustion, the greatest 
possible amount of beat will be thrown ont from the descending 
fines into the hot-air chamber; and, because of this différence in 
size between the fine E and the fiues 0, 0', the air will pass much 
more rapidly npward through the fiue than it can descend through 
the flues C, G'. I assume that this arrangement of fiues has in it 
the quality of an invention. The Powell fumace is constructed upon 
the same operative principle as that of the complainant's, the me- 
chanical structure differing only in a few slight, and, to my appré- 
hension, nnimportant, particulars. In other words, if the complain- 
ant's fumace be an improvement on the Powell fumace, it is one of 
degree, and not of kind ; and as was said in the case of Burt v. Ev- 
ory, 133 U. S. 349, 358, 10 Sup. Ot. 394: 

"The test Is that the improvement must be the product of an original 
conception (Pearce v. Mulford, 102 TJ. S. 112, 118; Slawson v. Kailroajd 
Co., 107 U. S. 649, 2 Sup. Ct 663; Munson v. Mayor, etc., 124 U. S. 601, 8 
Sup. Ct 622; and many other cases); and a mère carrying forward or more 
extended application of an original idea— a mère improvement in degree 
— is not invention." 

The same idea was more fully expressed by Mr. Justice Strong in 
Smith V. Mchols, 21 Wall. 112, as f ollows : 

"But a mère carrying forward or new or more extended application of 
the original thought, a change only in form, proportions, or degree, the 
substitution of équivalents doing substantially the same thing, in the sanje 
way, by substantially the same means, with better results, is not such 
invention as will sustain a patent Thèse rules apply alike whether what 
preceded was covered by a patent, or rested only in public knowledge and 
use. In nelther case can tiiere be an invasion of such domain and an 
appropriation of anything found therein. In one case, everything belongs 
to the prior patentée; in the other, to the public at large." 

Counsel for complainant insists that complainant's furnace, as de- 
scribed in the spécifications and claims of the Campbell patent, 
differs from the Powell furnace in the following particulars:' Pirst. 
That, unlike complainant's furnace, its parts were not intended to 
operate with a single cold-air inlet at the rear, but with two cold- 
air inlets at the sides. Second. The lower horizontal chamber was 
located on an ash-pit extension, whereas in the Campbell patent an 
air passage exists between the ash pit and the horizontal chamber 
D. Third. In the Powell fumace the down fiues are constvncted 



'■>' ÏBDERAL KEPOBTBH, vol. 63. 

Bo àa to be smaUeF tbaA the ap' fines, f ; The methdd of introducing 
tiie èôld air at the çeaciis not an ësseûtial daim of the Campbell 
pa4|eBtL If soisit appeara thattie patent woiild hâve been refused, 
becjra* that ikethod of iintroducin^ cold air had long prior been in 
usèt ï Gomplainanf Bclaifn mustrest'upon the arrangement of a Sys- 
tem iofflûeç foi- the ppoduct of combustion. To such a design the 
speéiËcations limît dïid commit It. The place of introducing the 
cold air is/a nonessentiàl. The àttachment of the horizontal chamber 
totheiash pit in thé Pbrwell fumace^ whereas in the Campbell fur- 
nà«e it is indepepdent of Buch connection, does not destroy the iden- 
tityofprifacipite in opération or design. It may be conceded, because 
«fthe'honattaielinlent df this chamber to the combustion chamber 
«é ash pit, the hot air would rise more freely than in the Powell 
furnafie>; yet tins does net impeach the identity of principle in the 
opération of the two, but only the degrèe, and is not the product of 
inventive Skill.' It is manifest, not o^y from the physical structure 
of the i»owell furnace^ bût the fact is dearly emphasized by the testi- 
inonyj that thete is a free circulation upwardly of air between the 
com;bas1|OB chamber and the down fines in thé Powell furnace. 
Moreôvër, just such an independent arrangement of the horizontal 
chamber D is found in the Ringen furnace of 1885. In the Powell 
fun^ace the two vertical chambers or fines are contracted at the 
lowerend, but thé body ôt thèse fiués are larger in diameter than 
the escaipë fine locàted between them. They operate precisely alike 
and upon the same principle. An équivalent of this ia found in the 
smaller horizontal fines B, B', of thé Campbell furnace. 

Coun^el for complalni^t seems to rçalize that the Powell pattem 
of furnace stands conspicttously in the way of the Campbell patent, 
and, tb.overcome this impediment, strives, for the first time on this 
réhesLTi^ig, to show that pampbell çoftipleted and perfected his in- 
vention as early as Janîîary, 1884, bût was prevented, by lack of 
pecuniaiy means, from pressing an application for grant of letters 
]patent If I am right in concluding that the Campbell furnace is 
an essential duplicate of the Powell furnace, this argument cannot 
avail thé Complainant. The Powell furnace was put in public use in 
1884 atid tb a limited feytent has been in service ever since. The 
Campbell patent was applied for in February, 1889. 

Section 4886, Bev. St., ppovides that: 

"Any pérson who has Invented or disCôvered any new and usefui art, 
machine, iïiânufaéture 6r composition of matter, or any new and usefui 
ImproVeriïènt thereof not Jmown or nsed by others in this country or any 
foreign country • • • ni'ot In public use or on sale tor more than two 
years pçlor to hls application, • • * may • • • ob|aln a patent 
theréfor.'*.,;,,' .' 

The interprétation of this statute by the suprême court in the case 
of Andrews v. Hovey, 128 U. S. 267, 8 Sup. Ct 101, dearly defeats 
this contention of complalnant. In a case to which référence is 
made in thé opinion just referred to, and speaking with référence 
to the policy of the statute, it is said — 

"Thàîl the Inventer must apply for hls patent witbln two years after hla 
iBYeattloB is lu such a condlùou that be can apply for a patent for It, 
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and that if he does not apply within such time, but applies after the 
expiration of sucli time, and obtains a patent, and it appears that hls 
invention v/as in publie use at a time more tlian two years earlier than 
ttie date of bis application, bis patent will be void, even though sucb public 
use was without bis knowledge, consent, or allowance, and even thougl» 
he was in fact the original and first inventer of the thing patented and 
se in public use." 

If Campteirs plans of fumace were complète in conception in Jan- 
uary, 1884, it was hxs duty to give it to the public for use at the earli- 
est practicable time. Inventive talent is encouraged that public com- 
fort, utility, and convenience may be augmented. It has been well 
said: 

"Justice requires that the public should reward those only who béep 
f aith wlth it, who apply their créative énergies to the promotion of the 
public good, and who, having generated ideas, reduce them as speedily as 
possible to practieai and bénéficiai public use." 1 Rob. Pat. p. .546. 

We are entitled to présume that the conception is contemporane- 
ous with the application; but, waiving this and the further presump- 
tion that a failure to apply for a patent évidences an incomplète 
and imperfect conception, the circumstances that would justify 
the inventor in withholding his invention from public use for a 
period of four or flve years must be of a more immoderate character 
than I flnd to existin this case. But conception alone, although com- 
plète, is not sufficient; for, when the patentée proposes to assert 
that his invention was anterior to the date of his application, he must 
not only prove that he made the invention at the period suggested; 
but that he reduced it to practice in the form of an operative machine. 
Johnson v. Root, 2 Cliff. 116, Fed. Cas. No. 7,409. No eflort has? 
been made to prove the construction of a furnace prior to 1888, 
Complainant's counsel cites us to those cases which seem to en- 
courage expérimental tests in order to perfect the instrument beforç 
applying for patent, as if, by such référence, to lead us to suppose 
that Campbell was demonstrating the value or perfecting the détail 
of his invention through such actual experiments. Of this I find 
no évidence in the record. If, however, he were thus engagea, 
he assumed the chances of the fleld being occupied by other and 
more diligent designers, more prompt to supplément their créative 
efforts by a réduction to practice. The fact is, the Powell furnacç 
was constructed and satisfactorily employed in 1884, incorporating 
ail of the mechanical éléments of construction and arrangement, 
and combining ail of the operative principles, obtaining in the Camp- 
bell fumace. 

The bill will be dismissed, at complainant's costs. 
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CONSOLIDATED VAPOR-STOVB CO. T. NATIONAL VAPOR-STOVB & 

MANUF'G 00. 

(Circuit Court, N. D. Ohlo, B. D. May 12, 1893.) 

No. 4,800. 

Patents^ Vapoh Stovb Btjrnebs. 

The "VYhittiugliam patent, No. 235,600, for a vapor-stove burtier, hdd 
valid, as coveriûg a novel and patentable device, and also hdd infringed 
l)y dèfendant's bùrner. 

This was a suit in equity by the Ck>nsolidated Vapor-Stove Com- 
pany §gainst the National Vapor-Stove & Manufacturing Company 
for infringement of letters patent Ho. 235,600, issued Becember 14, 
1880, to Charles and Joseph Whittingham. A f uU description of this 
patent will be found in Consolidated Vapor-Stove Co. v. EUwood 
Gas-Stove & Stamping Co., 63 Fed. 698. 

Shennan, Hoyt & Dustin, for complainant. 
W* M. Lottridge, for respondent. 

BIOKS, District Judge. This is a bill filed by the complainant, 
alleging that the défendant infringes patent Noi 235,600, dated De- 
cember 14, 1880, for a vapor-stove burner. The complainant makes 
the iisual allegatioùs that it has a patent issued to it for an improved 
vapor btimer used on stoves commonly known as gasoline stoves. 
The défendant dénies infringement, and claims prior use. The only 
proof taJ^èd is as to the novelty and patentability of the complain- 
ant's deyice, offered on its behalf, and proof denying infringement, 
offered on behalf of the défendant. I hâve inspected complainant's 
exhibit of defendant's device, and also the testimony of the experts, 
and the testimony of the manager of the défendant. From this tes- 
timony it seems to me clear that the complainant, under its flrst 
claim, has a combination of devices which results in a novel and 
patentable process for generating gas and consuming the same. 
The defendant's burner is certainly an infringement of the com- 
plainant's device. The only différence I can discover is that the 
cap, S, in the defendant's burner, has différent shaped o.iflces; but 
in both devices it acts as a burner. In the defendant's combination 
it may be a better burner, but the function it performs is the same 
as cap S in the complainant's combination, as described in claim 1. 
The conducting pipe, F, as given in the exhibit (which is the defend- 
ant's stove), which corresponds to complainant's tube, F, is given 
a horizontal position, because such position answers defendant's 
purpose better, inasmuch as its conducting tube performs other 
functions in connection with outer or auxiliary burners. But it per- 
forms the same, though additional, functions as tube F in complain- 
ant's device. In the latter it is heated from the heater plate; in the 
defendant's combination, througb the central burner. But in both 
it acts as a conductor, commingler, and heater. For thèse reasons I 
think it a clear infringement of the flrst claim in complainant's pat- 
ent, and a decree may be accordingly entered. 
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SESSIONS V. GOULD et al. 

(Circuit Court of Appeals, Second Circuit. October 16, 1894.) 

Patents— Intringement — Tbunk Fastbnkrs. 

The Xaylor patent, No. 203,860, for trunli fasteners, construed as to 
the second claim, whicli is keld to be valid, and to hâve been infringed 
by défendants. Sessions v. Gould, 49 Fed. 855, 60 Fed. 753, affirmed. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

This was a bill by John H. Sessions against "William B. Gould 
and others for infringement of letters patent No. 203,860, issued 
May 21, 1878, to Charles A. Taylor, for an "improvement in trunk 
fixtures," assigned to complainant June 1, 1878; and letters patent 
No. 255,122, issued March 1, 1882, to John H. Sessions, Jr., "for 
trunk fasteners," assigned to complainant July 1, 1888. The case 
was heard on motion for a preliminary injunction before Judge 
Lacombe, who granted an injunction under claim 2 of the Taylor 
patent of 3878, and the Sessions patent of 1882. 49 Fed. 855. On 
final hearing, the case was heard before Judge Coxe, who found the 
Sessions patent of 1882 invalid, and sustained the Taylor patent, 
allowing a decree on claim 2. 60 Fed. 753. From the interlocutoty 
decree granting a permanent injunction under claim 2 of the 
Taylor patent, défendants appealed to this court 

Arthur y. Briesen, for appellants. 

Charles E. Mitchell (John P. Bartlett, of counsel), for appellee. 

Before BEOWN, Circuit Justice, and WALLACE and SHIPMAN, 
Circuit Judges. 

PER CDEIAM. We fully agrée with the opinion of Judge 
Lacombe upon the motion for a preliminary injunction in the circuit 
court in regard to the construction of the second claim of the Taylor 
patent, and deem it unnecessary to add anything to his observa- 
tions. As, under that construction, the défendants' trunk fasten- 
ers concededly infringe the claim, and the only errors assigned by 
the appellants are in respect to the questions of construction and 
infringement, the interlocutory decree appealed from should be 
affirmed, with costs. 
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(Circuit Court of Appeals, Second Circuit October 16, 1894.) 

APFBAL — JUDGMBNT IN CONTKMPT PrOCBEDINGS. 

An appeal from an order compelling défendants to pay a fine made 
upon motion to hâve défendants punished for contempt for violating an 
Interlocutory Injunction must be dismissed; for, if the order is to be 
treated as part of what was done in the original suit, it is Interlocutory, 
and can only be corrected upon an appeal from* the final decree, or, if 
such order is to be treated as an iudependent proceeding, it is, in efCect, 
a judgment in a criminal case, reviewable only upon writ of error. 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Thia [was a Wll,,by John H. Sessions against William B. Gould 
and others for infringenient of letters patent. A preliniuiary in- 
junction was obtained (49 Fed. 855), and, on motion to hâve défend- 
ants punished.for contempt for violating the same, défendants were 
order&ij to pay à fine of $500. From such order défendants appealed 
to this court. 

Arthur t. Briesen, for appeUahts. 

Charles E. Mitchell (John P. Bartlett, of counsel), for appeUee, 

.BeforeBROTy;^. Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit JÛâges. 

WALljACE, Circuit Jùdgè. Thé complainant» in an equity suit 
in thé circuit courtto restrain ail infringementof a patent ohtained 
an inteplçcutory injunction, and siibsequently, insisting that the 
defeiîdas^ts had violated the injutiction, proceedéd by a motion in 
the caufiètô hâve thé defehdâhte Çuhiàhed for contempt. The cir- 
cuit co^i^,.,after heàring the parties, made an order, entitled in the 
cause, tbaÇ thé défendants pay a fine of $500. 'T^ défendants, by 
an àppiftÂÏ from ti^aVordèr,, seek tq rëtiew and reversé it, upon tbe 
grouQd;,ïli^t tiie court erred'in ânffln^ them guilty of disobeying the 
injunctibn. " ' '., . 

If the order complàined of is tô bfe treated â^ part bt what was 
done in the original suit, it is interlocutory in the cause, and can 
only be jBOPrected in this court upon an appeal from thé final décree. 
Ilayes V4 F|scher, 102 U. S. 121; Wordên v. Searls, 121 U. S. 14, 7 
' Sup. et 8iâ. If iîhè order is to be treated as an i^dependent prp- 
ceeding, it is, in effect, a judgment in a criminal casé. New Orléans 
V. New York Mail S. S. Co., 20 Wall. 387; Ex parte Kearney, 7 Wheat. 
39. Wllilë ttîére is îio doubt of the Jurisdiction o^ this court, under 
section 6 î>i the àct to èstablish circuit courts of àppëals (26 Stat 
826), to reVlew a cîfithinàl judgment, hot a conviction of a capital 
or otherWisç infamotta crime, it can only do so ùpdii à writ of error. 
A judgmêiit iii a cotnmon-law prdceèding is net removed by an ap- 
peal, and a tiiil of eixceptions is neceaSary to procuré a review on a 
wtit of érirttl* oif any êrrors which do not appeàr on the face of the 
record. Sàîtinarsh v. Tuthill, 12 HdW. 387; Keàrney-v. Denn, 15 
Wall. 51; Knapp v. Bailroad Co., 20 Wall. 117; Kérr t. Clampitt, 95 
U. S. 188. As there is no writ of error or biÙ of exceptions in the 
record, we are not called upon to décide whether the order is a crtmi> 
nal judgment. 

We ar^ Without juriadiction to entertain the appeal, and it must 
accordingly be dismissed. 
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CUERVO V. LANDAUER et al. 
(Circuit Court, S. D. New York. September 7, 1894.) 

1. TRADE-MaRK— lîTJUNCTION AGAINST lUFBINGEMBNT — INNOCENT InFRINQER. 

Injunction will not be refused because défendants bought boxes witb 
infringing labels on them witbout knowiug of the infringement. 

2. Samb— Dekbhsbs. 

Injunction will not be refused because défendants bave made no sales, 
where It appears tbat they bought for the purpose of selling, and would 
hâve done so but for complainant's suit 
8. Same— Oeigin of Complainant's Ownership. 

Injunction will not be refused because complainant was not the original 
designer or owner of the trade-mark, but succeeded to the i-ights of a flrni 
which owned it 

Thiswas a suit by G. Grarcia Ouervo against Julius Landauer and 
others to enjoin the infringement of a trade-mark in certain cigap- 
box labels. Heard on motion for preliminary injunction. 

Jones & GrOTin, for complainant. 
Weed, Henry & Meyers, for défendants. 

LACOMBE, Circuit Judge. TMs is an application to enjoin viola- 
tion of complainant's trade-mark in certain labels for cigar boxes. 
That the alleged infringing labels are imitations of complainant^ s 
is self-evident upon inspection. In fact, so close is the resemblance 
that, in the absence of any affidavit by the designer of the labels 
found in defecdants' possession, it may fairly be asisumed that they 
were intentionally devised to simulate the complainant's labels, 
and thus confuse the identity of the goods sold under their covdr. 
ïhat défendants did not know that the labels, which they bought, 
as they aver, from a cigar-box maker, Â^ere infringements, is no 
reason for refusing the relief prayed for. The owner of a tradè- 
mark is entitled to protection against ignorant as weH as againàt 
malicious infringers. Nor is the fact that no actual sale is shown 
material. It is manifest on the papers that défendants bought the 
boxes thus labeled to sell with their cigars, and that, but for com- 
plainant's appeal to the courts, they would hâve offered them for 
sale. Nor is there any force in the défendants' contention thàt 
complainant is not the original designer and owner of the trade- 
mark. The cases cited, viz. Stachelberg v. Ponce, 23 Fed. 430; 
Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 436,— do not appiy. 
In the case at bar, complainant, at the time of the adoption of the 
trade-mark, was the manager of the business, and continued in that 
position until 1872, when he became a partner in the flrm, and cqn- 
tinued as such partner with the original Manuel Garcia until l^'l^S, 
when the latter retired from business, leaving complainant as sole 
proprietor thereof. Why thèse circumstances should deprive him of 
the protection of the courts when the trade-mark, which is a part 
of the assets of the business to which he succeeded, is infringed, 
it is difficult to perçoive. See Fulton v. Séllers, 4 Brewst 42. Tiie- 
liminary injunction is continued until trial. 
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BIETWELIi V. SALTONSTALL, Collector. 

(Circuit Court, D. Massachusetta September 28, 1894.) 

No. 377. 

CusTOMS DuTiEs— Excessive Exactions— Time ov Making Protest, 

Rev. St. § 3011, provides that "any person wJio shall hâve made pay- 
mentunder protest," in prder to obtain possession of goods, may malntain 
an ^tlon to recover biick any excess pald, "but no recovery shall be 
allowed * • * unless a protest and appeal shall hâve been taken as 
provided in section 2931." Hdd, that the référence to the latter section 
is for,flie time as weU as the form of the protest, and hence that It need 
nôt pe made beforé or at the time of the payment of the duties, but is" 
gôôd îf inade within 10 days thereafter. 

TJiis was an action by Joseph Birtwell against Leverett Salton- 
staïlj collector of the port of Boston, to recover duties paid under 
prétest. There was originally a judgment for plaintiff (39 Fed. 383), 
but this was reversed, on defendant's appeal, by the suprême court 
(150 U. S. 417, 14 Sup. et. 169), and a new trial ordered. A new 
trial having been accordinêly had, the opinion below was filed. 

Josiah P. Tucker, for plaintiff. 

Sh,ernian Hoar, U. S. Atty., and Wm. G. Thompson, Asst. U. S. 
Atty., for défendant 

COLT, Circuit Judge. The position taken by the United States 
at±orney in behalf of the défendant is that where an importer, in 
order to obtain possession of bis merchandise, pays the duties 
ûnder section 3011, Eev. St., he must, at or before the time of such 
payment,, jna^e a written^protest; and that a protest made within 
.10 days a,îtër the ascertainlnent and liquidation of duties under sec- 
tion 2931 is insufBcient, because too late in point of time; and that, 
therefore, such protest, although complying with the provisions of 
section 2931, cannot be admitted in évidence as a légal protest in 
a suit brought by the importer against the collector to recover 
back the excess of duties. 

It mu^t be remembered at the outset that the whole subject of 
the right of action by an importer to recover duties Ulegally exacted 
Dy a collector, which includes, of course, the question of protest, 
i^ now purely statutory. This has been so decided by the suprême 
court in Arnson v. Murphy, 109 U. S. 238, 3 Sup. Ct 184, and Porter 
T. Beardvl24 II. S. 429, 8 Sup, Ct. 554. The old common-law right 
of action reçognized and applied in Elliott v. Swartwout, 10 Pet. 137, 
and whicli rests upon the implied promise of the collector to refund 
mÔaey which he had received as the agent of the government, but 
which tbe law did not authorize himto exact, bas been superseded 
by an action based exclusively on a statutory liability. Mr. Justice 
I^iatthéws. speaking for the court in Arnson v. Murphy, says: 

"J'rpm JJjIs revlew of the législative and Judlclal history of the subject, 
it Ï8, apparent that the co^rpton-law action reçognized as appropriate by 
the décision in Blliott v. Syârtwout, 10 Pet. 137, bas been converted Into 
an action based entlrely ori *.' différent t»rlficiple,— that of a statutory lia- 
bility, Instead of an Implled promise,— which, if not originated by the act 
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of congress, yet Is regulated, as to ail Its Incidents, by express statutoyy 
provisions. • * * Congress having undertaken to regulate the whole aub- 
ject, its législation is necessarily exclusive." 

The protest, therefore, which we hâve to consider in this case, 
is not the old common-law protest, but the protest provided by 
statute. More speciflcaily stated, the question is not at or within 
what time a protest at common law must be made to entitle a per- 
son to recover back money illegally exacted, but within what time 
does the statute déclare a protest must be made in order to give to 
an importer a right of action against a coUector for duties claimed 
to be in excess of law, where such duties are paid in order to obtain 
possession of the marchandise. If the flrst part of section 3011, 
which says that "any person who shall hâve made payment undier 
protest and in order to obtain possession of merchandise imported 
for Mm," was the whole statutory law on the subject of protest, I 
admit the fo'rce of the govemment's position; but I cannot admît, 
taking the whole of section 3011, in connection with section 2931, 
as they exist in the Eevised Statutes, as amended and corrected by 
the act of March 2, 1877, that the argument of the government, is 
Sound. Section 3011, which is taken from the act of Febmary 26, 
1845 (5 Stat. 727), provides that "any person who shall hâve made 
payment under protest and in order to obtain possession of mer- 
chandise imported for him" may maintain an action at law against 
the collecter to ascertain the validity of such payment, and to 
recover back any excess so paid; "but no recovery shall be allowed 
in such action unless a protest and appeal shall hâve been taken 
as provided in section twenty-nine hundred and thirty-one." Sec- 
tion 2931, which is taken from section 14 of the act of June 30, lé64 
(13 Stat. 202), provides as foUows: 

"On the entry of * * * any merchandise, the décision of the collecter 
* * • as to the rate and amount of duties to be paid * * * on siuch 
merchandise • • • shall be final and conclusive against ail persons Inter- 
ested therein, unless the owner, • • » shall within ten days after the 
ascertainment and liquidation of the duties by the proper offlcers of the 
customs, as well lu cases of merchandise entered in bond as for consupip- 
tion, give notice in writing to the ccdlector on each entry, if dissatlafled 
with his décision, setting forth therein, distiuctly and speciflcaily, the 
grounds of his objection thereto, and shall within thirty days after the 
■date of such ascertainment and liquidation appeal therefrom to the secre- 
tary of the treasury. The décision of the secretary on such appeal shall 
be final and conclusive; and such * * « merchandise * * * shall be 
liable to duty accordlngly, unless suit shall be brought within ninety days 
after the décision of the secretary of the treasury, on such appeal." 

It is perfectly clear that thèse two sections of the statute are to 
be construed together. When section 3011 déclares that no re- 
covery shall be allowed unless a protest and appeal shall hâve been 
taken as prescribed in section 2931, it makes the provisions reispect- 
ing protest and api)eal contained in that section a part of section 
3011, and the resuit is the same as if those provisions had been 
actually inserted in the latter section. The act of 1845, which bas 
now become section 3011, contained spécifie provisions respecting 
the form and time of protest. It declared that no action cadi be 
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maiûtàined foi'receiving b^bk âùties "so paid under protest, unless 
the said protesit was made % writitig, aûd sigped by the claimant 
at or before the payment of said duties, setting forth distinctiy and 
speeifically the grOilWds ôf Objection to the payment thereof." But 
thèse provisions respectihg the fonn and time Of protest which are 
foniid in the act pf 1845 hàVe beèn elimiùated from section 3011, 
and thére has beeû substi'Éiitéa therefor the kind of prOtest called 
for bj^ sëétion 2931. Surel^, the only conclusion that can f airly and 
reasçifebly be drawn frotn thia is that the protest provided for in 
sçctiîçkn 2931 is tô take the place of the prétest described in the act 
of l8^5,'Hs àppliéd to thèse *hopay dutiés liûder protest for the pur- 
pose ofObtaining their merchandise. ' 

Thié argument of the governûient is that while the act of March 3, 
183f (6 Stàt. 348, § 2), as constiiied by the suprême court in Cary v. 
Curtîs, S'How. 236, took away the old comriion-law right of action 
by tÛ« ïïnporter agairist the coilector for îilegally exaeted duties, 
the açt-'bf February 26, 1845 (5 Stat. 727)i now section 3011, was 
simply ' déclaratopy of the old commôn-laXv right which had pre- 
vioubiy"éiisted; àiid that, eonséciuently, as a protest at common 
law miistbe made at or before the tirtte of payment, so the 
word^'*'îiàyment tiJlder prbtèstj" in the act 6f 1845 and in section 
3011, must and do signify that the protest must be made at or 
before the tihie of payment. If the act of 1845 had limited itself 
merel^ tb the rtestoration of 9, previoùsly existin^ common-law 
right, ànd had leff the law of jprotest as it stood at common law, 
therë >^<)uld bè tniilch force in this argument. But the trouble is 
that the àct pf 1845 changes thè old common law on the subject, 
and ci'eatës a new'ànd statùtory protest. To be sùré, it uses the 
language "paid money under protest" in the beginJling of the sec- 
tion; and, if it had Ifeft the m'^tter there, it might properly be said 
that tîifîse ,wprds are merely a! stateraent of the old riile, and signify 
a protest at or before the time of payment; but, ^t tbe close of the 
act, congress goes on to define what shall constitute a payment 
under prbtest in order to entitle a party to recover, by declaring 
that rip^tion shall be maint,aiùëd for the recéiving of duties "so 
paid uridér protest, unless the said protest was made in writing, and 
signed by the claimant, at or before the payment of said duties, 
setting forth distinëtly and spëciflcally the grounds of objection 
to thé payment thefebf." Paj^ment under, protest in the act of 
1845 signifies a payment under the statùtory protest prescribed in 
the last part of the act. A protest at common law might be by 
paroi, but this statùtory protest must be made in writing, and must 
set forth distinctiy the grounds of objection. As the Words "paid 
money under protest" in tbe aet Pf 1845 are controUéd by the clos- 
ing words of the section deStiribihg the form and tiine of protest, 
so in sectidii 3011 the words "payment under proteSt" shoûld be in- 
terpreted in. the light of the èlpsihg portidil of the section, which 
says: "iSut no recovery shalï hè àliowfed in sùch action unless a 
protest ançf appeal shall havé been takéil as proyided in section 
twenty-Hiùe huhdred and thirty-one." To hold PthérWise would be 
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to divorce the \vords "payment under protest" from the rest of the 
section, and to interpret tliem as if they stood alone and were ail 
that was said on the subject. It would be to déclare that tlie pro- 
test r«quired in tlie flrat part of the section must be one klnd of pro- 
test, and the protest mentioned in the laat part of the section must 
be another Idnd of protest as applied to the same subject-matter. 
If we take the words "payment under protest" by themselyes, and 
as having référence to the old common-law protest, I do not see 
why a paroi protest is not sufiBcient to answer the requirement of 
the statute as ;to this protest, because there is nothing to show that 
anything more is required, and therefore it is only by Connecting 
together the first and last parts of section 3011 that any additional 
statutory requirements respecting protest become necessary. But 
the govemment insists that the protest must be in writing; and, if 
so, it must be from something which is found in the statute, and 
that something is found in the closing part of the act of 1845 and 
the closing part of section 3011, in which référence is made to 
section 2931. If the protest must be in writing, by yirtue of the 
force of thèse provisions, then it should conform to thèse provisions 
in other respects. The only logical conclusion from this position of 
the govemment is that "payment under protest" means payment 
under the statutory protest as flrst described in the act of 1845, 
and as now set forth in section 2931, Bev. St. 

The position of the govemment is that thèse statutory régula- 
tions on the subject of protest govem as to f orm, but not as to time ; 
and the argument seems to be this: To entitle a person to this 
right of action at common law, payment must be made at or before 
the time of protest. The act of 1845 (section 3011) merely restored 
the old common-law right of action, and is the enabling act con- 
ferring this right, as distinct from section 2931, which merely limits 
and restricts the right. 'Tayment at or before the time of prétest" 
is synonymous with "payment under protest." The words "pay- 
ment under protest" appear in the act of 1845 and in ail subséquent 
statutes which deal with. this right of action. When congress 
amended section 3011 by the act passed in 1877 for the corrections 
of errors in the Revised Statutes, it struck out the protest require- 
ments found in the act of 1845, but still left remaining the words 
"payment under protest;" and that it follows from thèse proposi- 
tions that the old common-law rule still prevaUs as to the time 
of protest when the person makes payment to obtain possession 
of his merchandise. But, admitting the premises to be true, I do 
not think the conclusion follows, and for the reasons I hâve already 
given. The question of protest is now purely statu,tory. The protest 
mentioned in the flrst sentence of section 8011 means the prôteist 
referred to in the last sentence, and the protest referred to in the 
last sentence is the protest found in section 2931, where both the 
time and the form of protest are given. 

There are no reported cases in which this identical question bas 
been determined, but an examination into the législative and judi- 
cial history of the law of protest and of the practice which has pre- 
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vafled in the treaetiry departmènt in respect thereto does not, in my 
opiMon, assist the contentiM éf the govemment. We hâve flrst the 
act of 1845 (5 Stat 727), in wMeh the provisions of the protèst which 
must be filed by pensons who lûaie pàyment under protest in order 
to obtain their goods are foir the flrst tîme defined by statute. Then 
follows the act of June 30, 18(^4 (13 Stat. 202), which was passed to 
correct certain evils'arising under the act of 1845, and which, among 
other things, extends the tiûié for making protest to 10 days after 
liquidation. Neit, we hâve the Eevised Statutes of 1875, in which 
the act of 1845 appèars in section 3011, and the act qf 1864 in section 
2931. In this édition of thé EëVised Statutes both forms of pi-otest 
appear, — that of the act of '1845, which requires the protest to be 
made before or at the time of payment; and that of the act of 1864, 
which allows a protest to be filed within 10 days after liquidation. 
Then f ôUows the act of 1877, for the correction of errors in the Ee- 
vised Statutes. Under this act, congress struck out the provisions 
relating to protest found in section 3011, and taken f rom the act 
of 1845; and in place of what was repealed it declared the protest 
and appeal required should be in accordance with section 2931. I 
think this shows a clear expression of législative intent to make 
the protest descrlbed in section 2931 the only statutory protest neces- 
sary to be made. 

Under the act of 1845, it was decided by Ohief Justice Taney in 
Brune y. Marriott, Tàney, 144, Fed. Cas. No. 2,052, which décision 
was afflnned by the suprême court in 9 How. 619, that the protest 
is not required tobe made on or before the payment of what is called 
"estimated duties," and that the protest is legally made when the du- 
ties are flnally détermined and the amount assessed by the coUector. 
The court says: "Thé payment of the money upon the estimated 
duties is rather in the nature of a pledge than a payment" This au- 
thority has been questioned, and upon the point under considération 
is hapSly consisteilt with langbage used in Barney v. Watson, 92 U. 
S. 449, but it seeims to be recognized as sound in Daviesv. Miller, 130 
U. S. 284, 9 Sup. et. 560. But whatever weight is to be given to 
Brune v. Marriott, it is important in une respect as showing that, 
whenever the question of the time of making ptotest has been in 
issue,' the inquiry has been what is the statutory provision on this 
point In that case the court only directed its examination to the 
construction of the words "atior before the payment," in the act of 
1845; ji^st as in Davies v. Miller, 130 U- S. 284, 9 Sup. Ct. 560, the 
court confined its: attention to the proper signification of the words 
"within ten days after the ascertainment and liquidation," in the 
act of 1864, Af,t«r the passage of the act of June 30, 1864 (section 
2931), and downto the enactmftnt of the Eevised Statutes in 1875, 
the aet appears; to hâve been treated by the courts as repealing by 
implication theaet of 1845, an4 consequently as containing the whole 
law on the subject of proteat Barney v. Watson, 92 U. S. 449. It 
has been more peceiïtlyheld, howôver, that the act of 1864 did not 
repeàl the act of 1845, and that bOth acts, as now embodied in sec- 
tions 2931 and 3011, Rev. St, are to be construed as coexisting. 
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Aramn v. Murphy, 109 TJ. S. 238, 3 Sup. Ct. 184; U, g. v. Schlesinger, 
120 U. S. 109, 7 Sup. Ot 442; Porter v. Beard, 124 U. S. 429, 8 Bup. 
Ct. 554. But, however this may be, this much is true: that, since 
the act of 1864, thé suprême court has assumed that ail the require- 
ments of a valid protest were contained in that act, and that a pro- 
test made within 10 days after liquidation is good. The question 
of the time of protest under the différent statutes is caref ully dis- 
cussed in Davies t. Miller, 130 U. S. 284, 9 Sup. Ct. 560, and it is 
there assumed that the act of 18G4 governs as to time. And so with 
the treasury department. It has by its régulations and the prac- 
tice of its offlcers, since 1864 and down to the customs administrative 
act of 1890, recognized a protest made before the expiration of 10 
days after liquidation as good and ralid under the law to enable an 
importer to maintain an action against a collector for the recovery 
of duties illegally exacted. Since the décisions in Arnson v. Murphy 
and other cases holding that the act of 1864 did not repeal the act 
of 1845, 1 think, if the question under considération had arisen after 
the passage of the act of 1864, and before the amendment of section 
3011 under the act of 1877, it would hâve been difflcult to hâve ar- 
rived at a satisfactory conclusion. This difiiculty, however, would 
not hâve been caused by reason of the words "payment under pro- 
test," in the first part of section 3011, but because the statute ap- 
parently contained two kinds of protest, — one described in the act of 
1845, now section 3011; and the other in the act of 1864, now section 
2931. The amendment of section 3011 repealing the protest therein 
contained removed this inconsistency, and made the law clear and 
intelligible. 

For thèse reasons, I am of opinion that the protests now offered in 
évidence were made within the time required by law, and therefore 
sbould be admitted. 
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ANDERSON v. THE MARY GARRETT. 

OOlstrict Court, N. D. Califomia. October 29, 1894.) 

No. 10,701. 

1. AdMIRALTT— JURISDICTION— InJURY ON WhARF. 

AdmiraJty has no jurisdlctlon of an action for injury to a person on a 
wharf, caused by négligence originating on a ship; and It makes no dif- 
férence that the person was employed as a seaman on the ship. 

2. SAMB— W^AGBS. 

The fact that libelant claims, as part of his damages for the tort, loss 
of his wages as seaman, does not aid the jurisdiction of admiralty. 

Libel by Gust Anderson against the steamboat Mary Garrett, 
her tackle, apparel, and furniture, for damages for personal in- 
juries to a seaman employed on the vessel, sustained on a wharf 
by reason of the alleged négligence of the mate and owner of said 
veesel in unloading a portion of the cargo. Exceptions to the 
jurisdiction of the court Exceptions sustained. 
v.68F.no.7— 64 
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G. Mi Speûeer and Johii 0. fiughès, for libelant 
i' Woéâa & Léwiisky and W. Q-i Holmes, for claîmani ^ 

MOBEOW, District Judge. The action in this case is in rem 
against : the steamboat Mary j Garrett, and is brought to recover 
damages for personal injuriée isuatained by libelant while in the em- 
ployHiuenti of said vessel. The casè is how before the court upon 
exceptlonisby claimant to the aiûended libel flled October 8, 1894. 
The exceptions ate directed toîthe jurisdiction of the court, it being 
conteaded that it is sought, by the cause of action set out in the 
ameûdied libel, to recover damages for an injury sustained on a 
wharf; or, ih other words, that the damage was inflicted on land, 
and taoton water, and that, thepefore, this court, as a court of ad- 
mirality, has no jurisdiction. It appears f rom the amended libel 
that lôn June 9; 1893, the libjslaat entered into the service of the 
claiûiaâit as a seaman on board o€ the Mary Grarrett, then lying in 
the portiof San Francisco, and destined on a trip to the city of 
StodstôB,! an inland port in the state of California; that the ressel 
arrived on or about June 10, 1893, at the port pf the çity pf Stpckton. 
with libelant on board; that at said last-named time the libelant 
was injured by and through the .négligence and carelessness of the 
mateof ithe.yeseelim discharging a portion of the cargo of said ves- 
sel. Theîâfth article of the amended libel contains the averments 
of fact ?fihioh, it ig elaimed, are fatal to the junsdiction of this court. 
It isaslollows: 

.,'. "And thersaid llbelaBt fiirtljei; allèges that by reason of the carelessness 
and négligence of said llbelee In recelving a portion of the cargo aforesaid, 
from, the çonglgnors thereof. In an unsafe and dangerous condition for 
shipnieiljli lii that a portion of said cairgo aforesaid, consisting of a large 
amoùnt «f ' Shôôt Iroii,' was recelvéd by said llbelee for shipnient, loosely 
placed, unbound, upon a wheeled vehicle, and careleesly and negligently 
handled, by reason of the commanda of the said mate, in that said wheeled 
vehicle, on which said sheet iron lay loose and unbound, was, by the com- 
mands of said mate, caused to be wheeled down a steep descent along the 
gang plank from said vessel to tlié dock, at the time and place aforesaid, 
while said gang plan^ was in a steeply Inclined position, and by reason of 
the carelessness and négligence of said'libelee in not providing sultable and 
safe machii^^ry and appUances for the proper unloading of ^aid portion of 

. said cargo, •aînd'by reason of the carelessness and négligence' 'of said llbelee 
in not causlng said portion of said cargo to be put in a safe and sultable 
condition for being hapdled at said tittie and place aforesaid, said portion 
of the cargo of said vessel was discbarged upon and fell upon libelant, and 

. thereby s^ld Mbelant recel ved and sulïered the Injuries and damages herein- 
before setiforth." 

It is âlso further averred in other articles that the injury was 
du&to the cajelessness and ne^igence of th^ claimant, the California 
Navigation iislniproyement Company, in failing to provide suitable 
machinery and appliances for the unloading of the cargo, and also 
in makiflg^ ùfee of tiie Wharf, knowing that it was in an unsafe and 
dangerotts; condition. 

WhîleS'*the languagè employed in the amended libel does not 
clearly, and in so many words, staté that libelant received the in- 
jury on the wharf, yet the réasonable* interprétation of the language 
used in narrating the manner in which the injury was sustained is 
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hardiy susceptible of a différent conclusion. In fact, it was con- 
ceded at the argument that libelant was injured on the wharf. 
That a wharf is, figuratively speaking, regarded, in the admiralty, 
as land, and not as water, is well settled. It is deemed but an 
improvement or extension of the shore for commercial purposes. 
The Rock Island Bridge, 6 Wall. 213; The Ottawa, 1 Brown's Adm. 
356, Fed. Cas. No. 10,616; The Empire State, 1 Newb. 541, Fed. Cas. 
No. 12,145; The Mary Stewart, 10 Fed. 137. The proposition is 
elementary in the admiralty law that the test of the jurisdiction of 
admiralty courts over torts is the locality of the injury. The ques- 
tion which is conclusîve upon the jurisdiction of this court as a court 
of admiralty is, where was the injury sustained? On land or on 
water? If upon the land, then the admiralty cannot take cog- 
nlzance of the tort; if upon the "water," this term comprehending 
in this country the high seas and the navigable waters, this court 
has exclusive original jurisdiction of an action in rem for damages. 
Henry, in his work on Admiralty Jurisdiction, etc., (page 68, § 26), 
thus States the gênerai proposition: 

"This jurisdiction, as far as it concerns torts, dépends entirely upon th^ 
locality; but it must be committed on the water, and not on the land." 

The authorities ail aiBrm the same principle in unequivocal 
terms. The Plymouth, 3 Wall. 20; The Rock Island Bridge, 6 
Wall. 213; The Neil Cochran, 1 Brown's Adm. 162, Fed. Cas. No. 
10,087; The Ottawa, 1 Brown's Adm. 356, Fed. Cas. No. 10,616; 
The Mary Stewart, 10 Fed. 137; The Arkansas, 17 Fed. 383; The 
Professer Morse, 23 Fed. 803; The H. S. Pickands, 42 Fed. 239; 
The John C. Sweeney, 55 Fed. 540. ^ 

Nor does it make any différence whether the tort had its inception, 
its origin, upon water, if the consequential effects of the wrong, 
the consummation of the tort, happened on land. It is immaterial, 
so far as the admiralty jurisdiction is concerned, that the tort 
originated on water, if the injury happened on land. This was 
decided in the case of The Plymouth, 3 Wall. 20. In that case the 
steam propeller Falcon anchored beside the wharf of Hough & Ker- 
shaw, in Chicago river, which was a navigable stream. There 
were large packing houses on the wharf, fllled, at the time, with 
valuable stores. Owing to the négligence of those in charge of the 
Falcon, the vessel took flre ; and the liâmes spreading to the wharf 
and packing houses, thèse were whoUy consumed, with the stores 
therein contained. Mr. Justice Nelson, who delivered the opinion 
of the court, said: 

"It will be observed that the entire damage complained of by the libelants. 
as proceeding from the négligence of the master and crew, and for which 
the owners of the vessel are sought to be charged, occurred, not on the 
water, but on the land. The origin of the wrong was on the water, but the 
substance and consummation of the injury on land. It is admitted by a,ll 
the authorities that the jurisdiction of the admiralty over marine torts 
dépends upon locality,— the high seas, or other navigable waters within 
admiralty cognizance; and, being so dépendent upon locality, the jurisdiction 
is limited to the sea or navigable waters, not extending beyond hlgh-water 
mark. * • • gince the case of The Genesee Chief, 12 How. 443, navigable 
■waters may be substituted for tide waters. This view of the jurisdlctic^n 
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ovér maritime torts bas not been denled. But It faas been strongly argued 
that thls Is a mlxed case, the tort havlng been committed partly on water 
andipartly on land; and that, as the origin of the wrong was on the water, 
— ijx othçr words, as the wrong began on the water,— whefe the admiraJty 
posses^s Jurlsdictlon, it should draw after It ail the conséquences resulting 
from the act." 

Aftçir dwelling upon tbe fact that it is the locality of the injury 
that détermines whether a court of admiralty has or has not juris- 
diction, the learned justice proceeds : 

"We can glve, therefore, no partlcular welght or influence to the considéra- 
tion that the injury in the présent case originated from the négligence of the 
servants, of the respondents on board ot a vessel, ^cept as évidence that it 
originated on navigable waters,-— the Chicago river; and, as we hâve seen, 
the simple fact that it originated there, but, the whole damage done upon 
land, the cause of action notbelng complète on navigable waters, alïords no 
ground for the exercise of the admiralty jurlsdictlon. The négligence, of 
itself, furnishes no cause of action; It Is damnum absque injuria. The case 
is not distinguishable from that of à person standing on a vessel, or on any 
othér support In the river, and sending a rocket or torpédo into the city, by 
means of which buildings were set on flre and destroyed. That would be a 
direct act of trespaas, but qulte as efficient a cause of damage as if the flre 
had proééeded from négligence. Cîould the admiralty take jurlsdictlon? We 
suppose the strongest advocate for this jurlsdictlon would hardly contend for 
It ïet the origin of the trespass Is upon navigable waters, which are within 
Its cognizance. The answer is, as already given: The whole, or at least the 
substantial cause of action, arisiiig out of the wrong, must be complète 
within the locality upon which the Jurlsdictlon dépends,— on the high seas 
or navigable waters. Xhe learned counsel, who argued this case for the ap- 
pellants wlth great care andresearch, admitted that It was one of flrst im- 
pression; that he could flnd no case in the books llke it. The reason is 
appareni for It is outside the acknowledged limit of admiralty cognizance 
over marine torts, among which It has sought to be classed." 

The doctrine enunciated by this case has not since been limited or 
otherwise impaired; but, where the question has arisen, the doc- 
trine has been unquaiifiedly recognized as correct. The Neil Coch- 
ran, 1 Brown's Adm. 162, Fed. Cas. No. 10,087, and cases cited 
above. It is true that most of the cases cited against the jurisdiction 
of thi^ court as a court of adrûiraJty involved actions in rem against 
vesseïs for collisions with the land; that is, with wharves, piers, 
bridges, and, in one case, with a marine railway. The Neil Cochran 
was a case where a libel was flled against the schooner Neil Cîochran 
for collision with a drawbridge. Held not a maritime tort. In 
The Ottawa, 1 Brown's Adin. 356, Fed. Cas. No. 10,616, a libel in rejn 
was filed against the Ottawa for collision with a wharf. Held not a 
maritime tort. In The Arkànsas, 17 Fed. 383, that vessel was 
libeled for an injury to a tank containing a large quantity of oil, 
by being floated and propelled against it. The tank was part of a 
dépôt for the réception and storage of oil upon the levée in the city 
of Keokuk, near the Mississippi river; but, by reason of au unusual 
and extraordinary flood of the river, the water extended to and 
àround the said property, and the vessel, while being navigated, col- 
lided with it. It was held that an action in rem could not be main- 
tained, said dépôt being a structure upon land, although the water 
waS the means or agent by which the vessel was floated upon this 
land' sti*ticture. In The Proféssor Morse, 23 Fed. 803, a libel in rem 
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was brought for an injury to a marine railway. Held not a mari- 
time tort, the marine railway not being a floating structure. In The 
John C. Sweeney, 55 Fed. 540, a libel was flled against the vessei 
for colliding with a drawbridge. Held not a maritime tort. In the 
Eock Island Bridge Case, 6 Wall. 213, a maritime lien was claimed 
and sought to be enforced against a portion of the bridge known by 
the above name for alleged damages sustained by two steamboats 
in colliding with that part of the bridge. But the suprême court 
held (Mr. Justice Field delivering the opinion) that the bridge was, 
to ail intents and purposes, part of the land, and that a maritime 
lien could not be impressed thereon. Although the facts of thèse 
cases cannot be said to be analogous to the case at bar, in that the 
injuries were done to the land, or what has been held to be tanta- 
mount to land, viz. wharves, piers, bridges, etc., while in the case at 
bar the injury was inflicted on land, though the cause of the injury 
arose on or proceeded from the vessei, nevertheless the principle in- 
voked in ail thèse cases, and repeatedly enunciated by the décisions, 
ia common to the case at bar, tîz. that it is the locality of the injury, 
not of the wrong, strictly speaking, whlch is the test of the jurisdic- 
tion of admiralty over torts; and it would seem, logically, that, if 
courts of admiralty hâve no jurisdiction over injuries by vessels to 
land, a fortiori they ought not to hâve jurisdiction over torts result- 
ing in damage on land. In two cases the facts are quite analogous 
to those in the case at bar. In The Mary Stewart, 10 Fed. 137, it 
appeared that an injury was sustained by a man while he waa stand- 
ing on a wharf. He was injured by a baie of cotton which was being 
hoisted aboard the vessei loading at the wharf, but which fell before 
it reached the ship's rail, and struck him. It appeared that the rope 
which broke was part of the ship's tackle. The district judge (Judge 
Hughes, of the eastem district of Virginia) held that the admiralty 
had no jurisdiction over sueh a tort, nor could state statutes give it 
such jurisdiction. The learned judge said: 

"It is clear that the cause of action set eut in the libel Is without the 
Jurisdiction of the admiralty. In cases of tort the locality alone détermines 
the admiralty jurisdiction. Only those torts are maritime which happen 
on navigable waters. If the injury complained of happened on land, It is 
not cognizable in the admiralty, even though it may hâve originated on 
the water. The Plymouth, 3 Wall. 20. This springs from the well-known 
principle that there are two essential ingrédients to a cause of action, viz. 
a wrong, and damage resulting from that wrong. Both must concur. To 
constitute a maritime cause of action, therefore, not only the wrong must 
originate on water, but the damage — the other necessary ingrédient— must 
also happen on water. Now, the injury in the case at bar happened on the 
land. Wharves and bridges are but improvements or extensions of the shore. 
They are fixed and immovable, and are a mère continuation and part of 
the real estate to which they are attached. And this is the case, whether 
they Project over the water or not Injuries to or on them, therefore, are 
not cognizable In the admiralty." 

The other case is The H. S. Pickands, 42 Fed. 239, decided by 
Judge Browû, of the eastem district of Michigan. In that case the 
libelant was engaged in repairing a vessei which lay at a wharf, and 
he attempted to descend a ladder Connecting the wharf with the bul- 
wark of the vessei. The \adder had been secured against slipping 
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by a cleat at thé bottom, which, bythe négligent act of the master, 
ImmI bëen isemoved. In descending the ladder, it slipped, and libel- 
ànt was thrown upon the wharf, and injured. The leamed judge 
uBéd the following langnage: 

«I àial eiôàir in Iny opinion that a court of admirai ty bas no jurîsdlctlon of 
thiS casa. < It lias never been doubtedslnce the case of The Plymouth, 3 
"Wall. 20, tbftt, to enable us to take cognlzance of'a maritime tort, the injury 
must bàrç, bepn consummated, and 'aie! damage recelved, upon the water. 
The mère feict that the wrongful act>Rras doné upon the shlp is iûsufflclent. 
Subséquent adjudications hâve in no -Wlse tended to Umlt or quallfy thls 
rule." ,,i:: ! ; -, ' , : ■ > ' 

On af|i>éal to the circuit court the case was afflrmed by Mr. Justice 
BreweK 

The fàct that in the présent case the libelant was a seaman, em- 
ployed ôn;ih,e Mar;:^ Garrett, cah, it seems to me, make no difEerence 
in the aOTlifràtion Of the principle involYed, because the test of the 
jurisdicTOn é:^ the court as a court df admiralty is not whether the 
injured plrtiy was or was not a seanian employed on a particular 
vessel frOTtt,whiCh the cause of injtiry is alleged to hâve emanated, 
but the tesjC, and the only one, is as tô thé locality of the damage or 
injury. lira çlaimed, however, that in this particular case the court 
bas jurisNÏiction over the tort, for the reason that the libelant 
is not oûl| ^uihg for damages, but àrso for loss of wages. It is to 
be obserréiij ii^ this coûnectiôn that -Éhe action is brought primarily 
for damages* sliffered from the per^rial injury set out in the amend- 
ed libel, àiid' that the daim for wa^ is made incidentally, not as 
gix)win,g oiiit bf thé contràct of émployment existing between the 
claimantHhd libelant, but as adâitîonàl damages alleged to hâve re- 
sulted f^Om'the persohal injury suStàinéd. The libelant is therefore, 
in my opîiiiôn, in no better position. ' It foUows that the exceptions 
to the Jtirisdiction of this court shôlild be sustained, and the libel 
dismisséd. 



THE MEDBA. 

, THE IDIiBWII/D. 

WILLIAMS V. THE MEDEA et al 

HANDRAN y. SAME. 

(District Court, S. D. New ïotk. October 22, 1894.) 

Shippino — Tim and Tow— Collision— PiBps and Slips— Obstkuction—Usagh. 
The tiig, M., about noon of July Ist, tied up a fleet of canal beats, 
cohsistlDg of several, tiers of threè. Ojï, four boaJ;s In a tier, at the end 
of the %d Star Llne pler, Jersey City, in the ebb tide, for the purposes 
of remôval and distribution to thelr yarious destinaUons, in accordance 
wlth the usage of many years; and no city ordlnance forbade thls 
practlce. That pler is about 108 feet longer than the plers below it 
THe.flay was mil^ and the westeriy wiud set the end of the tow stlll 
further t|.way |rom , the plers below.. TJie steamtug Idlewlld soon after- 
. Wards, In removln^ another vessel' frQm the end of one of the plers 
•beloW the Eed Star pler, coUlded wlth and damaged two boats in the 
end tbw. Eddithat thus tying up at the pler above ilnder cirCumstance» 
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and for the purposes stated was not an unlawf ul obstruction of the slips 
below; and the Medea was acquitted o£ fault and the Idlewild held 
for lack of suflicient care. 

Libels were filed in tMs case by James N. Williams and Annie M. 
Handran, respectively, against the steamtugs Medea and Idlewild. 
The libelants were the owners of two canal boats, which had been 
damaged by collision. 

Hyland & Zabriskie, for libelants. 

Robinson, Biddle & Ward and Mr. Hough, for the Medea. 

Wing, Shoudy & Putnam and Mr. Burlingham, for the Idlewild. 

BROWN, District Judge. Considering the usage of many yeaf«, 
and that no existing régulation is shown to hâve been violated, I 
think the Medea was not in fault for tying the top of the tow at 
the Red Star Line pier, for the distribution of the various boats as 
usual; and that the différence in length between the Red Star 
pier and the piers below, viz., about 108 feet, left, in mild weather. 
and with a west wind, a reasonable provision for the exit of boats 
between the tow and the slips below. The passage by the Medea 
without difficulty, though more heavily incumbered than the Idlle- 
wild, while the Idlewild and Coxsaekie were still at the end of the 
wharf, seems to me a very conclusive corroboration of the above; 
and shows that the collision, though slight, is due only to the lack 
of necessary care by the Idlewild, or perhaps the lack of necessary 
expérience on the part of the young man who alone in the wheelhouse 
was managing the wheel and the signais. 

I must, therefore, hold the Idlewild, and exempt the Medea. 

The damages are se small that they ought to be agreed upon, with- 
out the expense of two références. 



THE HATTIE PALMER. 

HAWKINS V. THE HATTIE PALMER. 

(District Court, S. D. New York. October 22, 1894.) 

SniPPING— NONDELIVBHT OF FbEIGHT— CONVBUSIOII. 

The steamer H. P., maklng daily trlps between New York and New 
Rochelle, took some barrels of freight for delivery at City Island. On 
touching tliere, no person being in readiness to receive the barrels as 
usual, or to pay freight, the steamer retained the goods on board, and 
sent Word to the consignée, whose place of business was about 200 yards 
from the landing, to come for them the next day, which notice was re- 
ceived by the consignée. The next day, no one appearing, the goods were 
still retained on board, and on the following day the steamer was ar- 
rested on this libel for conversion. The wharf was not a safe place to 
leave the goods unattended, and the vessel was always ready to deliver 
the goods on payment of freight Held, no conversion, and the libel 
dismissed, wlth costs. 

This was a libel for the alleged conversion of goods which had been 
shipped upon the steamer Hattie Palmer. 
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George A. Black, for libelant. - 
CônTers & Kirlin, for elaimants. 

BHOWN, District Judge. There îs net to my mind the least évi- 
dence Of any conTersion of the libelant's goods in tliis case. The 
docki wllere tlie Hattie Palmer landed at City Island was a private 
dock; it had no storehouse, and there was no conyenience for stor- 
age. For heavy freight like that in question, the usage and practice 
had been for the libelant, the consignée, to be présent to receiTe 
it, either himself, or by his employés with his own teams. In this 
instance he knew the goods were coming, but made no provision to 
receirç them. They could not safely be left upon the wharf un- 
guarded, and there was no person there to guard them. The Hattie 
Palmer, in a case like this, was under no obligation to provide a 
storehouse, or guard. iËer only duty was to make reasonable provi- 
sion for delivery, when the libelant was ready to reçoive the goods, 
and pay the freight As there was no one ready and prepared 
for this on libelant's behalf — Mr. Ketchum, the expressman, hav- 
ing no such authority, and having refused to take them — the réten- 
tion of the gOods on board until the boat's retum from New Rochelle 
the next noon was entirely reasonable, and the most economical and 
proper disposition that could be made of the goods. Word was sent 
to Mr. Hawkins to hâve some one présent to take the goods on 
the steamer's return thé next day from New Rochelle, and to pay 
the freight, which word Mr. Hawkins received that evening; but he 
again failed to hâve any person présent to reçoive the goods, though 
his yard was but about 200 yards from the landing. They were, 
therefore, allowed to remain on board for still another day; and the 
next day Mr. Hawkins libeled the vessel, claiming a conversion, and 
caused her arrest at such a time as to prevent one of her regular 
trips. 

The évidence leaves no doubt in my mind that the absence of 
Mr. Hawkins, and his f allure to provide for the receipt of the goods 
as usual on both occasions, were willful; and that an occasion was 
sought by him for an arrest and détention of the vessel, with intent 
to injure her business. None of the cases cited by the libelant's 
counsel seem to me to hâve any relevancy to the présent case. 

The libel is dismissed, with costs; àtâ if it were appropriate to 
such a case, I skould charge the libelant with the spécial damages 
caused by his arrest and détention of theship. 
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THE VILA. 

MUNSON V. THE VILAj 

GIEUTSEN et al. v. SAMH. 

(District Court, E. D. New York. September 6, 1894.) 

1. Salvase— RiGHTs OP Chabtekek— Waivbb. 

A provision inserted in a charter party lor the charterer's benefit, for- 
biddiQg the ship to stop to pick up any wreck, or In any way assist op 
tow any vessel, without an exception even for saving life, amounts to a 
waiver by tlie charterer ol any claim for salvage earned by the ship by 
towing in a âerelict. 

2. Samb— Compensation— Dbkblict. 

Three thousand dollars, upon a valuatlon of $8,108.70, allowed to the 
owners of a steamer for towing into New York, her port of destination, 
a dangerous âerelict found 40 miles at sea, in fair weather, and with a 
delay of 24 hoiirs. 

Goodrich, Deady & Goodrich, for Munson, charterer. 

Wing, Shoudy & Putnam, for Giertsen et al., master and crew. 

Butler, Stillman & Hubbard and George Cromwell, for cargo. 

BENEDICT, District Jndge. Thèse two actions are brought to 
recover salvage compensation for services rendered to the bark Vila 
and her cargo by the steamer Breidablick on August 30, 1893. The 
Breidablick was a steamer under charter to the libelant, Munson. 
At the time of the reudition of the salvage service she was bound to 
New York, where, upon her arrivai, her charter would expirç. 
When nearing New York on her regular course, the Breidablick fell 
in with the bark Vila, a derelict, about 40 miles from shore, on the 
aftemoon of August 30th. The wind at the time was very light, 
the sea calm enough to permit the sending of a boat's crew to the 
derelict The derelict was found to be apparently sound in her hull, 
with 24 or 25 inches of water in her. She had a cargo consisting of 
rags and bones. The Vila's own hawser was taken on board the 
Breidablick, and the Vila was then towed to New York, where she 
arrived at the Highlands about 8 o'clock on the night of August 
Slst, and at 3 o'clock the next moming was anchored off Quarantine, 
Staten Island. The weather during the tûne was always favorable, 
and no damage of any kind was sustained by the steamer in render- 
ing the service. The Breidablick did not deviate from her course, 
but was detained about 24 hours. The Vila was no doubt in some 
danger. She was a derelict in the Atlantic océan. She was, how- 
ever, leaking but slightly, was in no danger of f oundering, and was 
capable of remaining afloat for an indeflnite time. The cargo was 
not of a perishable nature, and she was in the gênerai track of vés- 
sels passing between southern ports and New York, far enough from 
the shore to be in little danger from that source, and where it was 
almost certain that she would be sighted in a very short time by 
some of the numerous vessels at ail times passing there. In her 
condition and position she was a source of danger tp other vessels. 

The charterer, Munson, bas filed a libel, claiming to be entitled to 
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the sal-vage. It appears that his charter provlded that he should 
pay port charges, pilotage, agenbies, and commissions, the owner 
proYiding and paying for proTisiQns^açd wages, consular, shipping, 
and discharging fées; and it also, contained the foUowing clause: 
"On account pf the perishable nature 6î the cargoes that this ship 
is intended! to carty, she is not àllôwed to stop to pick up any wreck, 
or in any way assist or tow any y^ssel, espeçiallx y/hen bj so doing 
she is liable to be detalned." Por delay of the steamer 24 hours 
thé -(a^t^tàc ï)aid the shipowner ât the charfer rate, $68, together 
withf2é|i0r eight tons of coal. |i^ T(à(y opinio^ii^the in9eiH:ion such 
a clause in the charter party amounts to a waiver of any çlàim for 
salvage on the part of this charterer, if such daim existed. He 
madé"a' dotitraét #hich woùld |*€*ent the 'rehdition o* salrage 
seryiç§s,jx;(iV[ithoût the mercifiii exçèiition of a déviation foi* the pur- 
pose of saving life, and he seciiréd to himself a right of action 
against the shipowner. To tha,t he must be confined. The libel 
of the chaçterer 'i^ théreforei dîsiniéSed, and with costs; 

No Mippéàràno^ haVing beéii éàtetéd in behalf of thé vessel, and 
the proceéds of héi- sale haviii^ fceen eatèn up in expenses, the 
only, unsettled qustion is as to t,!l^p amount of salvage to be paid 
by tiie îi*ëight and' cargo. The f têight iaâ' beén valued at 1494.17, 
and the| éargo àt |7,614.53. Tàking ail the circumstances into 
cohSidetation, I ajfn of the opinion that à suitable salvage compen- 
satioû for: the sëi^ices rendered in towing in this dangerous dere-' 
lict wi(>ltid be |3;Ô0b. Inasmuch aS there bas been no appearanee 
for the freight, the Whole of the freight, f 494.17, may be awarded 
to the sàlvors, and, deducting that f rom $3,000, leaves the sum of 
12,505.83 to be paid by the cargo. 



THE IDLEHOUR. 

. (District Court, N. D. New York. October 19, 1894.) 

Sbamen'b Wages— DrscHARaE. 

Clàims for wages are hlghly favored in admijralty courts, and dis- 
charges are not justlfled for trivial .«causes. 

The Jifeelant, Frederick Bradle^, was employed as mate of the 
steamer ;I(ïlehour4uring the sùinmer of 1894. The steamer made 
excursioiii trips troin BuflEalo to poîÊts on the Niagara river. The 
libelant was employed May 8, 1894. He was discharged July 15, 

1894. .ï :v v ■' ', ,. ;; ' 

Both sides ^ree that he W9|S to be.,boarded by the clalmant, but there 
is a disputé as to the daté when this àgreement toot efCect. The steamer 
dld not bégin her regulâr trlps until ïuhe 9, 1894. The libelant contends 
that he -Waai'ehtltled *o be paid fbr hits board for a month frojn May 8th 
to June 9th,,althoughjthe crew had ûot been assembled and those that were 
employed were only engagea in flttlng the Tessel out for the summer's busi- 
ness. The çlaimant iflsists that the àgreement to board the crew eommeneed 
when the stearner began runnlng oh June 9, 1894. The çlaimant also in- 
sista that' the Oéntràbt' was not by the month but by the day "at the rate of 
$65 per month," and that the libelant is only entitled to a per diem com- 
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pensatlon for the days when he axîtually worlied, prlor to the time the 
steamer commenced her regular trlps. The llbelaut malntains that the con- 
tract from its Inception was by the month'and that the claimant had no 
right to discharge hlm except at the end of a month. Before the Idlehour 
commenced runnlng, but some tlme after the contract was made with the 
libelant, he was Informed that it was a régulation of the claimant that 
the officers and crew should, when on duty, dress in uniform. The libelant 
demurred to this at first, but afterwards consented to purchase a uniform. 
He now seeks to recover the sums deducted from his wages in payment 
of this uniform. The master and the mate did not agrée and the mate was 
discharged, the master maintaining that under the terms of the agreemeût 
he could do this at any tlme. 

Urban C, Bell, for libelant 
Harry D. Williams, for claimant 

CX)XE, District Judge, I am convinced that the claimant did not 
agrée to furnish board to the libelant until the Idlehour commenced 
her regular trips. After the crew were assembled arrangements 
«ould be made for boarding them together, not before. This would 
seem to be in accordance with custom and common senae. The 
claim for board prior to June 9th, is, therefore, disallowed. 

The contract was clearly by the month and not by the day. The 
proof discloses no other agreement. The court cannot consider what 
the claimant intended to do but only what the parties .actually did 
4o. The déductions for May 30 and June 2 were unauthorized. If 
shipowners would observe ordinary précautions and require thèse 
agreements to be in writing controversies like the présent would sel- 
dom occur. 

The régulation that the crew of the Idlehour should dress in upi- 
form was a perfectly proper one. In fact the claimant would hâve 
been subject to censure had he attempted to run an excursion steam- 
er manned by a crew clad in the motley garments of landsmen. It 
is hardly to be supxwsed that every item of détail like this would 
hâve been remembered at the time the original agreement was made. 
Although the libelant objected at the outset he subsequently agreed 
to the purchase of the uniform. 

The discharge was unauthorized. There was nothing in the libel- 
ant's conduct to warrant it The claims of mariners for wages are 
highly favored by the courts and discharges are not justifled unless 
for causes far graver than anything developed by this évidence. The 
Superior, 22 Fed. '927; The Gamet, 3 Sawy. 350, Fed. Cas. No. 5,244; 
The Maria, 1 Blatchf. & H. 331, Fed. Cas. No. 9,074; The Mentor, 4 
Mason, 84, Fed. Cas. No. 9,427. It follows that the libelant is en- 
titled to a decree for $59.90, and costa. 
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THE KIÇHMOND, 

THE E. HBIPERSHAUSBN. 

RILBY et al. v. THE EIOHMOND and THE B. HEIPERSHATJSEN et aL 

(Circuit Court of Appeftls, Second Circuit. September 26, 1894.) 

No. 110. 
CoLMBios— ToTv AND Anohobed VbssBl — Nbglighincb OF Anchou Watch— 

TUG AND HelPBR. 

A tug going up tlie Hudson river with a flood tide, at night, with a tow 
consistlng of 9 tiCTs of canal boats, witli 4 boats In most of the tiers, and 
making a flotilla about 1,600 feet long, discovered a vessel half a mile 
ahead, lying at anchor outside the boundaries prescribed by the régulations 
of the secretary of the treasury. The tug and her helper undertooli to 
draw fe) the opposite side of the river, but the last tler of the tow was 
swung by the force of the tide bé^bnd the Une of the tug, and libelants' 
boât, which was in such tler, struck the anchorèd vessel, and was sunk. 
The anchor watch on the anehored vessel saw the flotilla approaching 
when some distance away, and, if he had given hls vessel chain, the tide 
would hâve carriéd her back and but of danger. He testifled he attempted 
to let OTlt the chain, but failéd. Eeld, that both the tug and anehored 
vessel %ere in fault, and properly condemned to pay libelants damages. 
56 Fed. 619, aflarmed. - 

AppeaJ f rbm the District Court of the United States for the South- 
ern District of New York. 

Libel by F. Eiley and anothep against the steam tug E. Heiper- 
shausen and the steàÉaship Eichmond for collision. There was a de- 
cree for Jibelant against both vessels. 56 Fed. 619. The owners 
of the tug and steamship appeal. Affirmed. 

Owen, Gray & Sturges, for appellant the Kichmond. 

Eobert D. Benedict and Mr. Carpenter, for the Heipershausen, 

Alexander Cameron, for appellees. 

Before WAIIiAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. The steamship Eichmond and the 
steam tug Heipershausen were both adjudged in fault by the district 
couri;, and condemned to pay the libelants damages for the injuries 
inflicted upon the canal boat Thoinas Flood and her cargo by the 
collision between the steamship and the canal boat Both the own- 
ers of the steamship and of tiie tug hâve appealed, and each ap- 
I)ellant assigns as error that the vessel of the other should hâve been 
found BOÏely in fault by the district court. The collision took place 
about 9 o'clock in the evening of June 10, 1892, under the foUowing 
circumstances: The Heipershausen started from the East river 
with a tow of canal boats bound for Albany. As she proceeded 
up the Hudson river, other canal boats were added to the flotilla, 
including the libelants' canal boat, which was taken from one of the 
piers at Hoboken. The flotilla then consisted of 9 tiers of canal 
boats, with 4 boats in most of the tiers, and the Heipershausen lead- 
ing, with hawsers 550 feet long attached to the outside boats in the 
front tier, constituting a flotilla about 1,600 feet in length. The 
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steam tug Havîland was acting as a helper to the Heipershausen, 
towing alongside of h.er, with a hawser fastened to one of the middle 
boats of the head tier. While the flotilla was proceeding along the 
westerly side of the river, parallel with and about 500 feet f rom the 
ends of the piers, the Heipershausen discovered the steamship Eich- 
mond about half a mile away, lying at anchor, and somewhat to the 
easterly of the course of the flotilla. The evening was clear, there 
was no wind, and the tide was flood. The Richmond had her régula- 
tion anchor light properly set and brightly buming, and a man on 
deck watching the anchor. She was anchored somewhat outside 
the boundaries prescribed by the régulations of the secretary of the 
treasury. Thèse régulations, made pursuant to the act of congress 
of May 16, 1888, authorizing the secretary of the treasury to deflne 
and establish an anchorage ground for Tessels, among other places 
in the Hudson river provide that vessels may anchor in the Hudson 
river to the westward of a line from Castle Point to BuU's ferry, 
and north of Fourteenth street, Hoboken ferry landing, but that in 
no case shall a vessel anchor within 200 yards of the shore, or in 
such position as to impede the movements of a ferry, or to prevent 
ready accesa to and from the piers. Opposite and above the Rich- 
mond, on the easterly shore of the river, some vessels of the TJnited 
States navy were lying at anchor, but ttere was a clear space of a 
quarter of a mile or over between the Richmond and the nearest of 
tiiese vessels. Soon after discovering the Richmond, the tug and 
her helper put their helms hard a-port, and made for the opposite 
side of tiie river, carrying the flotilla on an oblique course across and 
up the river, at a speed of six or seven miles an hour. When the 
Heipershausen had corne up to within a short distance of some of 
the naval vessels, the rear of the flotilla was below the Richmond, 
swinging by the force of the tide beyond the line of the course of 
the tug, and over towards the Richmond; and the libelants' canal 
boat, which was the port boat in the last tier, struck the anchor 
chain, and then the stem of the Richmond, and soon after she filled 
and sank with her cargo. The man acting as anchor watch upon 
the Richmond saw the flotilla approaching when it was a con- 
sidérable distance away. A man upon one of the rear boats of the 
flotilla shouted to him to give the Richmond chain. If he had done 
this, the tide would hâve carried her back and out of danger. He 
testifies that he attempted to let out the chain, but did not succeed. 
As the boats struck, the mate of the Richmond came on deck, and 
immediately let out the Richmond's chain. "With the strong tide 
then running, it is apparent that she would hâve readily swung 
back if the chain had been seasonably released. 

TJpon thèse f acts, we think it very clear that f ault is to be imputed 
to both the Heipershausen and the Richmond. If the tug was f ree 
from négligence in ail other respects, it suflflces to condemn her that 
she undertook to navigate a flotilla in a part of the river where she 
was likely to meet numerous vessels, when she had so arranged and 
organized it that she could not, under the normal conditions of wind 
and tide, safely conduct it by a vessel lying at anchor, seen half a 
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miîé a'wày; **îlli no obstrnctioh bétween or beybnd, aûi Whèn there 
^^%' ^IfeJ'cliaûiiël in wMch to Biianeuver, at least a quarter of a 
n^flë idde ïi^'>]iè]t oWù starboarâ hànd. ît wâs hèr dnij, going on 
a àôba vijdél'-ïWtii aflôtilla: over â 'Quarter of a mile long, to providè 
soile niéaïï'é fijr contrdlMng tHé'réàT tows in case it; sliould become 
necessary, iii bMér tô aii*did othër tësiéels, to deflect materially from a 
direct coursfe f.Thè façttliat ahe could not exécute safely such a 
maneuver as 'shë attempted demonstrates tbat ber tow, as she bad 
made it up, was nnwieldy, unmauagêable, and a ïnfenace to tbe safety 
of otbèr' vesséls entitled to tbe use of tbe river. Wben sbe under- 
tbok tbe niabéuVèr, sbe feOuld bave detacbed beï- belper, and sent it 
to tbe rear of tbe flotillàj to assist in keeping tbe end of tbe tow in 
line. "(Tnaér tbe circumstancea, ber omission to do tbis was inex- 
cusable. 

Altbqiçigb tbé' Eicbmond was iii fault, because sbe was occupying 
a positiôin 'in' bfeacb of tbe régulations respécting tbe ancborage 
ground, W^ àté not satisfled tbat tbis fault *as, under tbe circum- 
Stances, a cofltriîbutory cause of tbe collision. If, notwitbstanding 
tbe fault of tbe Ricbmond, tbe Heipersbausen could bave avoided 
tbe cOliision by exercising ordinary care, tbe Eicbmond ougbt not 
to be condenlnéd. Under sucb cirëumstances, tbe fault of tbe Eicb- 
mond wotld not be a pfÔSdmate cause of tbe loss. If, bowever, ber 
fault in tbiërek|j«ct was'i'ëmote, sbe **as in fault in anotber respect, 
wbicb sufBces îo ebargê ber witb liability. It is tbe duty of a 
vessel bi'oùgbt up in a frequented cbânnel to maintain a vigilant 
ancbop watëb, i^dy to gîve ber cbain or sheer ber clear of an ap- 
proachîng vesSeï. Tbe Eicbtapnd was anchored at a place pre- 
sumably inconvénient or émbarrassing to tbe navigation of otber 
vessels. It was a place, also, in wbicb long flotUIas of boats in tow 
of tugs were frequently passing^ in both directions. Tbe ancbor 
watcb did no^ exercise réïisonable \igilânce to avoid tbe collision. 
His explanation of bis failui-ë to let ont ber cbain is quite inadéquate. 
Tbere is no reason wby thé Eicbmond should not bave taken tbe 
cbain, and wê are satisfled either tbat tbe man on watcb did not 
attempt to lët it out, or did not knoW bow to do so. It is patent 
tbat a compétent and vigilant man might bave released tbe cbain 
in season, if not to bave avoided a collision altogether, certainly to 
bave matérially mitigàted tbe conséquences. 

We concl'ude tbat tbë district court properly condemned botb 
vessels, and tbat tbe decree sbould be affîrmed, witb interest and 
costs. 
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WHITE STAE TOWING CO. et al. t. RBED et aL" 

(Circuit Court of Appeals, Second Circuit September 12, 1894.) 

No. 153. 
CoLMsiON — Stbam Vbssels Mbetino — TiDE — Propeb Sidk of Chawwbi^— 

LOOKOUT. 

A steamer rounding the Battery Into the East river colllded wlth a 
Bchooner In tow of a tug on a hawser about 150 feet long. The tow wa» 
golng ont wlth the ebb tlde, and making slow progress. The tug saw 
the Bteamer and her course In season to hâve kept away more to the nortb 
Bide of the channel, whlch she did not attempt to do until a few minutes 
before the collision. The steamer dld not lieep a proper watch on the tow 
and Its movements, though both were visible in season, and hence dld 
not avold the latter by porting, as she could easUy bave done. MM, that 
both were In fault 58 Fed. 811, afflrmed. 

Appeal from decree of district court, southem district of New 
York, holding the tug J. J. Driscoll and steamship Concho both 
responsible for damages sustained by the schoooer William Johnson 
(in tow of the J. J. Drisooll on a hawser) from collision with the 
Concho, between Governor's Island and the Battery, March 1, 
1893. See 58 Fed. 811. 

Chas. M. Hough, for the J. J. Driscoll. 

Wilhelmus Mynderse, for the Concho. 

Chas. 0. Burlingham, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The questions presented are entirely questions 
of fact, and the évidence is extremely conflicting. Upon examina- 
tion of the record we see no reason to reverse the ûnding of the 
district judge that the collision would not hâve happened had 
either the tug or the steamship taken "more timely and efficient 
measures to avoid each other." Decree of district court affirmed, 
with interest, and half costs to the Johnson against each steam 
vessel. 
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